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THE ARBITRATION ACT, 1940 

(ACT No. X OF 1940.) 

[Passed by the Indian Legislature.] 

(Received the assent of the Governor-General on the 11th March, 194>0.) 


An Acl to consolidate and amend the law relating to Arbitration. 


Whereas it is expedient to consolidate and amend the 
law relating to arbitration.# 

It is enacted as follows ^— 

“To consolidate and amend the law relating to arbitration.” —“ I he 

law of arbitration in British India is at present substantially contained 
in two enactments, the Indian Arbitration Act, 1899 (IX of 1899), and 
the Second Schedule to the Code of Civil Procedure, 1908 (V of 1908). 
The operation of the 1899 Act is limited to the Presidency-towns and to 
such other areas as it may be extended by the appropriate Provincial 
Government: its scope is confined to ‘arbitration by agreement without 
the intervention of a court.’ The Second Schedule to the Code of Civil 
Procedure deals with arbitrations outside the operation and scope of the 
1899 Act ; it relates for the most part to arbitration in suits, though 
arbitration without intervention of a court is also briefly provided for. 
This Schedule also contains an alternative method whereby the parties 
to a dispute or any of them may file their arbitration agreement before 
a court which after a certain procedure, refers the matter to an arbitrator. 

“2. I he question of amending and consolidating this law is noj. 
new. I he Civil Justice Committee in 1925, recommended several changes 
in the arbitration law. The Act of 1899, was based largely on the then 
English law, to which several substantial amendments have been effected 
by an amending Act of Parliament in 1934 (24 &: 25 Geo. V, c. 14). In 
1J38 the Central Government placed an officer on special duty to examine 
the question, and the present Bill is the outcome of this examination. 
I he existing law, the amended English law, and the recommendations of 
the Civil Justice Committee, have been scrutinized together and die 
piesent Bill, which seeks to consolidate and standardize the law relating 
to arbitration throughout British India, in its detail, extracts from the 
sources referred to those principles of law which, it is considered, are most 
suitable to British India 


, ?’ More detailed explanations of the several clauses of the Bill are 
JV , Notes on Clauses appended.”— Statement of Objects and 
dated 99n°f it A -* iU No - ^4 of 1939. Vide Gazette of India , Part V. 
1 id'llinrr . i ^ P a g e 142. This Act as its preamble shows, a tonso- 

«„hWr* Act and is intended to be exhaustive law on the 

V&I.R . 1 ^ton, r 5 r ngdas (>5 ,U>m - 1 R 29 = 1 L R (,9<i2) Bom 


... In India the words “in British India” were substituted 
, in ^inces and the words “in the Provinces” have 
by I he Adaptation of Laws Order, 1950. 


by the words 
been omitted 
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THE ARBITRATION ACT 


[Preamble 


2. Origin of Indian Arbitration Act of 1899. —The Indian 
Arbitration Act, 1899, is based on the English Arbitration Act, 1899 
(52 & 53 Viet., c. 49). Many sections are taken verbatim from that Act. 
Before the passing of the Arbitration Act a contract to refer matters to 
arbitration was governed by the Indian Contract Act, the Civil Procedure 
Code and the Specific Relief Act (I of 1877). So far as the provisions 
contained in the Indian Contract Act and the Specific Relief Act are 
concerned, no contract to refer (present or future differences) to arbitra¬ 
tion could be specially enforced. But the party who refuses to perform 
is debarred from bringing; a suit on the same subject. The Arbitration 
Act was complete in itself and was not affected by rules as to appeal as 
laid down in the Code of Civil Procedure with reference to the proceedings 
taken under the Second Schedule of the Code Saya Pye v. U Kundinya, 
76 Ind.Cas. 525 = 2 Bur.L.J. 193=1 Rang. 661 =A.I.R. 1924 Rang. 47. 

3. Origin of rules of arbitration contained in Second Schedule 
of the Civil Procedure Code. —Before the enactment of the Civil Pro¬ 
cedure Code (Act VIII of 1859), sections 312-327, which contained rules 
for arbitration between the parties in suit, several Regulations were passed 
in Bengal, Bombay and Madras which also made provisions for referring 
suits to arbitration. Vide Bengal Regulations of 1772, 1780 and 1781, 
Bengal Regulation XVI of 1793, Bengal Regulation XV of 1795, and 
Bengal Regulations VI of 1813 and XXXVII of 1814 (in Bengal), Bombay 
Regulation VII of 1827 (in Bombay), Madras Regulation (V of 1816), 
and Madras Regulation VII of 1816 (in Madras). These Regulations 
remained in force until the enactment of the Civil Procedure Code (Act 
VIII of 1859). The Act was extended to the Presidency-towns in 1862. 
The Bombay Regulations were repealed by Act X of 1861, and the Madras 
Regulation VII of 1816 was repealed by Act VII of 1870. Vide 
Chanbasappa v. Baslingayya , A.I.R. 1927 Bom. 565 = 51 Bom. 908 (F.B.). 

4. Arbitration in ancient India. —In ancient India, decisions by 
Panchayets have been accepted as binding long before the regular courts 
were established by the British Government. Amir Bibi v. Arokiam, 45 
Ind.Cas. 813 = 34 M.JL.J. 184. The head of a family, the chief of a com¬ 
munity or selected inhabitants of a town or village may act as Punchayet. 
In ancient India there were three grades of arbitrators, namely, (1) Puga, 
(2) Sreni and (3) Kula. According to Mr. Colebrooke these were diffenent 
degrees of Panchayet , which was not in the nature of a jury, or of a rustic 
tribunal but merely a system of arbitration, subordinate to regularly cons¬ 
tituted tribunals or Courts of Justice ( Sarkar p. 4 ; Bauerjee p. 4). In 
the wards of Martin, C.J., arbitration “is indeed a striking feature of 
ordinal y Indian life. And I would go further and say that it prevails in 
all ranks of life to a much greater extent than is the case of England. 
To refer matters to a panch is one of the natural ways of deciding many 
a dispute in India. It may be that in some cases the Panch more resembles 
a judical court because the panch may intervene on the complaint of one 
party and not necessarily on the agreement of both, e.g., in a caste matter. 
But there are many cases where the decision is given by agreement between 
the parties." Chanbasappa v. Baslingayya, A.I.R. 1927 Bom. 565=51 
Bom. 908 = 29 Bom. L.R. 1254 (F.B.). In ancient times the decisions of 
the Panchayet were subject to revision. The decision of Kula or kinsmen 
were subject to revision by the Sreni, which again could be revised by 
Puga. From the decision of the Puga an appeal was maintainable to 
Pradvivaca and finally to the Sovereign Prince. 

5. Arbitration under early British rule. —With the advent of 
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British rule in British India Panchayeti system was not abrogated and 
provision was made in the Bengal Regulations of 1772 that “in all cases 
of disputed accounts, etc., it shall be recommended to the parties to submit 
the decision of their cause to arbitration, the award which shall become 
a decree of the court.” Further facilities for arbitration was intended to 
be given by Regulations of 1780 and 1781. In the Regulation of 1781 a 
provision was made that “no award of any arbitrator or arbitrators be 
set aside, except upon full proof, made by oath of two credible witnesses 
that the arbitrators had been guilty of gross corruption or partiality, in 
the cause in which they had made their award”. This provision, enacted 
to render arbitration more effectual, affected the constitution of the arbi¬ 
tration board. The original Hindu idea was that it was a lowest tribunal, 
as such an appeal lay against its decision. But the Regulation of 1781 
imported the idea that it is a tribunal of the parties' own chice as such in 
the absence of misconduct the parties are bound by its decision. So the 
only course left open to a dissatisfied party was to impeach an award on 
the ground of gross corruption or partiality. The result was that all 
respectable persons declined to serve as arbitrators and the Panchayeti 
system fell into disuse. Regulation of 1787 empowered the courts to refer 
certain suits to arbitration but that Regulation made no provision for 
difference of opinion among the arbitrators. There were other defects in 
it. In 1703. the Bengal Regulation of 1793 (Reg. XVI of 1793) was 
passed. By that Regulation powers were given to Court to refer matters 
to arbitration with the consent of parties, where the value of the suit did 
not exceed sicca Rs. 200/- and the suits were for accounts, partnerships, 
debts, non-performance of contracts, etc. In this Regulation procedure for 
conducting arbitration proceedings were also laid. Regulation XV of 
1795 extended the Bengal Regulation XVI of 1793 to Benares and the 
Reg. XXI of 1803 extended the same to the territory ceded by the Nawab 
Vazeer. 

Madras Regulations IV of 1816 and V of 1816 gave certain powers to 
Panchayets to settle disputes bv them. Similar provisions were made by 
Bombay Regulations IV and VII of 1827. 

In 1859. the first Code of Civil Procedure (Act VIII of 1859) was placed 
in the Statute Book and law relating to arbitration was incorporated in 
Chapter VI of that Code (vide Ss. 312-327). That code was not applicable 
either to the Supreme Courts, or to the Presidency Small Cause Courts 
or to non-Regulation Provinces. This Act was repealed and consolidated 
by Act X of 1877 which again with all its amendments was replaced bv 
Act X of 1877 which again with all its amendments was replaced bv Act 
XIV of 1882. The present code which is now in force is Act V of 1908. 
The provisions regarding arbitration were incorporated in the Schedule IT 
of this Code. The present Arbitration Act of 1910 has repealed section 89. 
clauses (a) to (f) of sub-section (1) of section 101 and the Second Schedule 
of Act V of 1908. 

6. Effect of arbitration clause in a contract—whether ouster of 
jurisdiction of courts. —“Bv English law the courts arc the recognized 
machinery for settling dispute between the parries to contracts. A com¬ 
plainant bv taking out a writ can cause bis opponent to be ordered to 
appear before a court, and the parties must accept its decision. But ir 
has long been a practice in certain classes of contracts for the contracting 
parties to name a private tribunal to whom thev gave authority to settle 
disputes under that particular contract. If a dispute has been brought 
before the private tribunal thus constituted, and an award made, that 
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award is binding on both parties and concludes them as to that dispute. 
In effect the parties have agreed that the rights of the parties in respect 
of that dispute shall be as stated in the award, so that in essence it partakes 
of the character of accord and satisfaction by substituted agreement. The 
original rights of the parties have disappeared, and their place has been 
taken by their rights under the award. 

'‘Very early in the history of arbitration there arose the question 
whether a party to a contract containing an arbitration clause was 
precluded thereby from appealing to a court of law to enforce his rights 
under the contract. The answer which the courts gave to this question 
admits of no doubt. They decided that no provision in a contract which 
ousted the jurisdiction of the courts law could be valid, but that a clause 
agreeing to refer disputes to arbitration was valid because it did not oust 
the jurisdiction of the courts. In other words, they decided that the 
jurisdiction of the courts to compel a defendant to appear before them, 
and their jurisdiction to pronounce finally and conclusively on the rights 
of the parties after due hearing, were left untouched bv such a clause, or 
by the appointment of a specific arbitrator to decide the matter, or even 
by proceedings having been commenced by such a submission. Neither 
a general agreement to submit disputes to arbitration, nor the submission 
of the dispute in question to a particular arbitrator, nor even the pendency 
of an arbitration thereon, could be pleaded in answer to a claim in an 
action.” Per Fletcher Mol ton J. in Doleman <tr Sons v. Ossett Corpora¬ 
tion. 81 L.J.K.B. 1092 (1099) = (1912) 3 K.B. 257 = 107 L.T. 581 (C.A.). 

7. Interpretation of consolidating Act. —In construing an Act of 
Parliament which is a consolidating Act and does not profess to amend 
oi alter the provisions of the Acts consolidated, prima facie the same effect 
ought to be given to its provisions as was given to those of the Acts for 
which it was substituted. Mitchell v. Simpson, 25 Q.B.D. 183 = 59 L.J.Q.B. 
355=63 L.T. 405. In construing a consolidating and amending Act as 
distinguished from a codifying Act, the court is entitled to have regard 
to the previous decisions. Budget, In re: Cooper v. Adams , (1894) 2 Ch. 
557 = 63 L.J.Ch. 847 = 71 L.T. 72 = 42 W.R. 551. When a clause in an 
Act which has received a judicial interpretation is re-enacted in the same 
terms, the Legislature is deemed to have adopted that interpretation. 
Campbell, Ex-parte, 5 L.R.Ch. 703 = 23 L.T. 289 = 18 W.R. 1056; 
Balmukund Dube, In the Goods of, A.I.R. 1930 All. 82 = 126 Ind.Cas. 
357. If there is any doubt as to the proper construction of sections in a 
new Act, it is undoubtedly legitimate to consider the previous law which 
it was consolidating and amending. Secretary of State v. Mark 8c Co.. 
A.I.R. 1940 P.C. 105 (106). In Mathuradas v. Maganlal, A.I.R. 1934 

Bom. 79 = 36 Bom. L.R. 47 = 150 Ind.Cas 478 = 58 Bom. 369, Blackwell. 
J said: “In mv opinion the expression ‘amend the law’ means no more 
than alter the law previously existing in so far as it would. be affected 
bv the amendment.” But the Arbitration Act of 1940 is not only an 
amending Act but is a consolidating Act as well. 

It may no doubt be presumed that a local Legislature when re-enact¬ 
ing a former statute intends to accept the interpretation placed noon that 
statute bv local courts of competent jurisdiction with whose decision the 
Legislature must be taken to be familiar. But when it incorporates in 
a local Act the term of a foreign statute, it cannot be presumed that it 
intends to accept the interpretation placed upon those terms by the courts 
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of the foreign country with which the local Legislature may or may not 
be familiar. Nadarajan v. Chandrasekera, 54 C.W. 878^ (P.C.). 

8. Distiction between codifying and consolidating Statutes— 
Arbitration Act. —In Thakur Prosad v. Baleswar, A I R. 1954 Pat. 106 
(107) Jamuar, J. observed: “The Arbitration Act 1940, was an Act 

passed mainly to consolidate the law relating to arbitration...It is 

the rule that, where words or expressions in a statute arc plainly taken 
from earlier statues in pari materia which have received judical interpre¬ 
tation, it must be assumed that the legislature was aware of such 

pretation, and intended it to be followed in late enactments.;;j“ e 

distinction between statutes which codify and those which consolidate 
the law has been well summarised in paras 770 and 771 of volume "1, 
Hahlntry's Lazes of England (LI ail sham, 2nd Edition): 

“770. In construing a codifying statute the proper course is, in the 
first instance, examine its language and to ask what its natural meaning zs. 

Tt is an inversion of the proper order of consideration to start with 
enquiring how the law previously stood, and then, assuming that it was 
probably intended to leave it unaltered, to see if the words of the enact¬ 
ment will bear interpretation in conformity with the view. After ,- e 
language has been examined without presumptions, resort mav be had to 
the previous state of the law for construction of provisions of doubtful 
import, or of words which have acquired a technical meaning. The same 
words used in different codes may have different meanings, in each code 
according to the intentions of the statutes having regard to the mischiefs 
which they are designed to prevent. 

“771. If a distinction is to be drawn between statutes which codify 
and tho c e which consolidate the law, it is that in construing the latter 
there is a presumption that the law was not intended to be altered, ut 
this presumption must vield to plain words to the contrary. Where a 
consolidating stature re-enacts sections that have come into existence at 
different previous dates, the statute must be construed on the same prin¬ 
ciples as one which enacts the provisions in question for the first time. 

9. Interpretation of Statutes t cardinal rules. —“In construing w ills, 
and indeed statutes and all written instruments, the grammatica an 
ordinary sense of the words is to be adhered to, unless that would lea ° 
absurdity, or some repugnanev or inconsistency with the rest ol t ic 
instrument, in which case the grammatical and ordinary sense of the wort s 
mav be modified so as to avoid that absurdity, repugnanev or inconsistency, 
but no further.” Per T.ord Wensleydale in Grey v. Pearson. 0 H.L. -as. 
106 = 26 L.J.C.H. 481. See also. Vestry st. John’s Hamstead v. Colton. 
( 1886) 12 App.Cas. atp. 6: Rhodes v. Rhodes. (1882 > ) 7 App. Cas. 

192 (205) P.C.). Again the same learned Tudge in Abbott v. Middleton , 
7 H.L.Cal. 68 (114, 115) =25 L.f.Ch. 110 = 5 Jur.N.S. 717. observed; 

“It is now, I believe, universally admitted, that in construing that 
writing the rule is to read it in the ordinary, and grammatical sense 
of the words, unless some obvious absurdity or some repugnanev or 
inconsistency with the declared intention of the writer, to be extracted 
from the whole instrument, should follow from the so reading it. Then 
the sense may be modified, extended or abridged so as to avoid those 
consequences, but no further. This rule in substance is laid down bv 
Mr. Justice Burton in the case so frequently cinoted of l Yarbutton v. 
Loveland, I. Hudo, (Br. 648). Tt had previously been described as a 
rule of common sense as strong as can be’ by Lord El ten borough in the 
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case of Doe v. Jessop, 12 East 293. It is stated ‘as a cardinal rule' from 
which if we depart, we launch into a sea of difficulties not easy to fathom, 
by my noble and learned friend Lord Cranworth when Chancellor in 
Gundry v. Pinninger, 1 DeM. 8c G. 502, and as ‘golden rule’ when 
applied to Acts of Parliament, by Chief Justice Jervis in Mattison v. Hart , 
14 C.B. 385, and by the late Mr. Justice Maule, the most general of rules’, 
‘a general rule of great utility,’ in Gether v. Guffer, 24 L.J.C.P. 71.” See 
also. Secretary of State v. Golab Rai Paliram, I.L.R. (1937) Cal. 614 
Deputy Comm. Jhang v. Budhu Ram, 18 Lah. 1=166 Ind.Cas. 997 = 39 
P.L.R. 112 = A.I.R. 1937 Lah. 38 (F.B.). But it is the duty of a court 
interpreting statutes to attempt to find the intention of the Legislature, 
and, if possible to give effect to that intention. The more literal construc¬ 
tion ought not to prevail if it is opposed to the intention of the Legislature, 
as apparent by the statute, and if the words are sufficiently flexible to 
admit of some other construction bv which that intention will be better 
effectuated. Gobind v. Srinivas, I.L.R. 1937 Bom. 655 = 170 Ind.Cas. 
1=39 Bom.L.R. 548 = A.I.R. 1937 Bom. 275 (F.B.) : Caledonian Ry. 
Co. v. North British Ry. Co., (1881) 6 App.Cas. 114. Where the meaning 
of the words of a section of a statute is plain, it is not the duty of the 
courts to busv themselves with supposed intention. Narayanaswami v. 
Emperor. 66 I.A. 66 = 18 Pat. 234 = (1939) 1 M.L.T. 756=20 P.L.T. 
265 = (1939) A.L.J. 298 = 69 C.L.J. 273=I.L.R. 1939 Kar. 123 (P.C.) 

= 41 P.L.R. 272 = 41 Bom. L.R. 428 = 180 Ind.Cas. 1=34 C.W.N. 473 = 
(1939) M.W.N. 185 = A.I.R. 1939 P.C. 47 ; Rasul v. Emperor, I.L.R. 1919 
Lah. 239 = 41 P.L.R. 69 = 180 Ind.Cas. 849 = 40 C.L.J. 505=A.I.R. 1939 
Lah. 70 (F.B.). 

70. Fundamental principles of construction. —It is the fundamental 
principle of the interpretation of statutes that their language must be 
understood in its most ordinary and popular acceptation. Per Mahmood. 
J. in Queen Emhress v. Abdullah. 7 All. 385 (398) (F.B.). The language 
of the statute taken in its most ordinary and popular sense, and its policy 
or supposed intention, is the safe guide in construing enactments. Philhot 
v. St. George's Hospital, (1857) 6 H.L.Cas. 338. The intention of the 
Legislature must be ascertained from the words of a statute, and not from 
anv general inferences to be drawn from the nature of the obiccts dealt 
with bv the statute f Fordyce v. Bridges, (1847) 1 H.L.C. 1 = 11 Tur. 1571, 
because the court knows nothing of the intention of an Act. except from 
the words in which it is expressed and is applied to the facts, existing 
at the time. Logan v. Courtown (Earl of). 13 Beav. 22 = 20 L.f.Cii. 347. 
Nanah Ram v. Mehin Lai, 1 All. 487 : Madhusudan v. Bama Charan, 1 
Hvd 100: Madhusudan v. Raja Mohesh. 3 B.L.R.A.C. 202: Jogodishary 
v. Kailash. 24 Cal. 725 (F.B.) = 1 C.W.N. 374. In Commissioners for 
Shecial Pur hoses v. Pemsal, (1891) A.C. 531 (542), Lord Halsbury, L,C. 
said: "Mv Lords, to quote from the language of Tindal . C J. vhen 
delivering the opinion of the Tudges in the Sussex Peerage case, 11 Cl. 8c 
F at p. 143 : “Then only rule for the construction of Acts of Parliament 
is. that thev should be construed according to the intent of the Parliament 
which passed the Act. If the words of the statute are in themselves precise 
and unambioruous. then no more can he necessary than to expand those 
words in their natural and ordinary sense. The words themselves alone 
do in such cases first declare the intention of the lawgiver. But if anv 
doubt arises from the terms employed bv the Legislature, it has alwavs 
been held a safe means of collecting the intention, to call in aid the 
oround and cause of making the statute, and to have recourse to the 
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Preamble, which according to Dyere, C.J. (SLowart v. Lord Zonch) is a 
kev to open the minds of the makers of the Act, and the mischiefs which 
thev are intended to redress.’' See also. River Wear Commissioners v. 
Adamson, (1877) 2 App.Cas. 743 (778) = 47 L.J.Q.B 193 ; Glass v. Patter- 
son (190*) 2 lr.R boU (607). Where an act speaks with uncertain or 
ambiguous voice, resort may be had to the previous history of the subject 
for light and guidance in construing its provisions. Sarbeswar v. Alaharaja 
Sir Bijoy Chand, 34 C.L.J. 233=26 C.W.N. 15=63 Ind^Cas. 986; 
Kyauksema v. Aparna,, 62 Ind.Cas. 342 ; Satish Chandra v. Ram Dayal, 
24 CWN 982 = 32 C.L.J. 94 It is no doubt the duty of the Court to 
make beni’ficial construction of the Act without stretching, but it is also 
equally its duty to construct it strictly and literally, where it makes 
inroad on contractual rights and rights which go with the ownership. 
It is not for the Court to be lachrymose over the consequences of its 
decisions that it is to say whether as a result thereof the Act survives 
or dies. Indian Iron Steel v. Rarnrichpal 67 C.W.N. 644. 


11. Retrospective operation of Statutes.— it is a well established 
cannon of construction that every Act is prima facie prospective in 
operation and unless the language used by the Legislature is clear an 
unequivocal retrospective operation is not to be enforced. Retrospective 
operation is not a matter of course but has to be gathered from the 
clear wording of the statute. Abdul v. Bora, A.l.R. 1951 Orissa 1 :>j 
(S.B.); Tabarak v. Province of Bihar, A.l.R. 1950 Pat. 228 = ol 
936 = 5 D.L.R. (Pat.) 66; Tripura Modem Bank Ltd., In re, A.l.R. IJoV 
Cal. 240 = 54 C.W.N. 262; Sudkya Mahomed, A.l.R. 1950 Bom. 236 
= 52 Bom.L.R. 123. But the law is dillerent with regard to procedure. 
A.l.R. 1950 Cal. 240 = 54 C.W.N. 262 ; Beni v. Bhagana, I.L.R. (1949) All. 
130; Daulat v. State, A.l.R. 1950 M.B. 112 (F.B.). If the statute is 

expressed in a language which is fairly capable even of eithei 
interpretation, it should be construed as prospective only and not retros¬ 
pective. Romesh v. Nagendra, 85 C.L.J. 324. Merely because a statute 
is remedial it does not follow that it must be retrospective irrespective 
of the language used. A.l.R. 1951 Orissa 153 (S.B.). Where a statute, is 
passed for the purpose of supplying an obvious omission in the piioi 
statute or to explain of former statute, or where an Act is in its nature 
declaratory, it has relation back to the time when the prior Act was 
passed and the presumption against construing it retrospectively, is 
inapplicable. Tabarak v. Province of Bihar, 5 D.L.R. (Pat.) 66 = 51 
Cr.L.J. 936 = A.l.R. 1950 Pat. 228. It is well known principle of construc¬ 
tion of statutes that they operate only on cases and facts which come into 
existence after the statutes are passed unless a retrospective ellect is cleaily 
intended. Radhi v. Bhagwan, I.L.R. (1951) Cut. 1/7 = A.l.R. 19a 1 orissa 
378 (F.B.); See also A.l.R. 1960 S.C. 12 and A I R. 1963 A.P. 270 (F.lk), 


It is one of the general rules of construction that it rights ant 
procedure under an enactment are both altered by an amending oi 
repealing statute but right accrued under the repealed enactment are sa\cc , 
then, in the absence of an intention to the contrary expressed or neces¬ 
sarily implied in the new statute, it will be proper to intcrpiet the inten 
tion of the Legislature to be that the old piocedure will subsist lor the 
enforcement of the saved rights. Jatindra v. feta, 22:> Ind.Cas. _ •> 

C.W.N. 502 = 81 C.L.J. 6(> = A.1.R. 1916 Cal. 339 (I lk). 

For modern purposes a declaratory Act may be defined as an Act to 
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remove doubts existing as to the meaning or effect of any statute. The 
usual reason for passing a declaratory Act is to set aside what Parliament 
deems to have a judicial error in the interpretation of statutes, usually, 
if not invariably, such an Act contains a preamble and also the word 
“declared” as well as the word “enacted”. A remedical Act, on the con¬ 
trary is not necessarily retrospective ; it may be either enlarging or res¬ 
training and it takes effect prospectively, unless it has retrospective effect 
by express terms or necessary intendment. Central Bank of India v. 
7 heir workmen A.I.R. I960 s.c. 12 = (1960) I.S.C.R. 200 = (1960) S.C. I. 
842 = (1960) l.S.C.A. 454. 

12. Retrospective operation—Law of Procedure. —The general 
principle is that no party lias a vested right to a particular procedure or 
to a particular forum ; it is also settled that all procedural laws are 
retrospective unless the Legislature expressly states to the contrary. 
Therefore, procedural laws in force must be applied at the date when 
the suit or proceeding comes on for hearing or disposal. Shiv 
Bhagwan v. Onkarmal , A.I.R. 1952 Bom. 365 = 54 Bom.L.R. 330 Where 
the law is altered during the pendency of an action, or where a new Act 
is passed repealing the old law, in the absence of special provisions for 
the pending action in the new law, the parties would continue to be 
subject to the liabilities and to have the rights created by the repealed 
law. But where the rights and liabilities are governed by the substantive 
law properly so-called in force at the commencement of the action, the 
procedure under the new law would be governed by the new law, which 
would be retrospective unlike the new substantive law. Abadi Jain v. 
Otermal, A.I.R. 1952 V.P. 39. A right of appeal is not merely a matter 
of procedure. It is a matter of substantive right. Such a vested right 
cannot be taken away except by express enanctment or necessary intendment. 
Hoosein v. State , A.I.R. 1953 S.C. 221. 

13. International Laws—English Rules—Applicable in India or 
not. —Courts in India have hitherto invariably followed the English Rules 
of Private International Law. Circumstances, however, have now altered 
and it is no longer incumbent upon them to follow the English Rules, 
or for the matter of that, any rule excepting their own. After the 
attainment of a sovereign independent status, the Courts in India are 
not bound to follow any particular principle of Private International 
Law. as adumbrated by any particular school. India is now free to 
evolve her own principles, such as are consonant with her own ideas of 
justice, enquiry and good conscience. India and General Duvests Trust 
Ud. v. Ram Chandra , B.L.R. 1952 Cal. 240 = A.I.R. 1952 Cal. 508. 

14. Proviso—function and nature of. A proviso to a section in a 
statute is not an independent section calling for a construction entirely 
removed and detached from the construction to be placed on the main 
section. It must not be forgotten that a proviso is subsidiary to the main 
section and has to be construed in the light of the section itself. The 
object of the proviso is to carve out from the main section a class or 
category to which the main section does not apply ; but in carving out 
from the main section, the Court must bear in mind what is the class 
referred to in the main section and must also remember that the carving 
out intended by the Proviso is from a particular class dealt with by the 
main section and from no other class. The proviso cannot possibly deal 
with an entirely different topic or subject-matter. Cambatta & Co., Ltd. 
v Commissioner, (1952) 21 I.T.R. 121=B.L.R. 1952 Bom. 230 = A.I.R. 
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1952 Bom. 290 = 54 Bom.L.R. 202. The proper function of a proviso is 
to except and deal with a case which would otherwise fall within the 
general language of the main enactment and its effect is confined to that 
case Saved v.R V. Kao , 51 Bom.L.R. 993=A.1.R. 1950 Bom. 158. The 
cardinal rule of construction of the provisions of a section with a proviso 
is to apply the broad general rule of construction, which is that a section 
or enactment must be construed as a whole, each portion, throwing light 
if need be on the rest. Tashilder v. State of U.P. 1959 i>.C.J. A..1.R. 

1959 S.C. 1012; C.I.T. V. Indo Mercantile 1959 S.C.J. 055 —A.I.R. 1959 


S.C. 713: 

15. Statutory rules—Powers of Court. —The power, winch the 
courts have to consider the validity of Statutory Rules is veiy limited 
one. If the rule is within the ambit of the Statute, then it cannot be 
successfully challenged on the ground that it is a unreasonable iu e. 
Reasonableness, before the Constitution was enacted, was a mattei o 
policy which was left to the Legislature and a law or a rule could only 
be challenged on the ground of its being ultra vires of the Legislature oi 
the rule-making authority. But if it was within the competence of the 
Legislature or the rule-making authority, the law or rule could not furthei 
be challenged on the ground that it was not a reasonable law. Statutory 
rules formed part of the Statute and if they were within the scope of the 
Statute and permitted by the Statute to be framed, then they could 
not be challenged on the ground of unreasonableness. In this ies- 
pect Statutory Rules stand on a different and distinct footing 
bye-laws; while a bye-law may be challenged on the ground that it is 
unreasonable, a statutory rule cannot be so challenged. Mulchand v. 
Mukund, 54 Bom.L.R. 285 = A.I.R. 1952 Bom. 296 = B.L.R. 1952 Bom. 25G. 

16. Rules and Bye-laws—whether construed benevolently or 
strictly. —There is really no conflict between the rule of benevolent 
construction of a statute, or rule or bye-law and the rule of strict construc¬ 
tion because they apply to different topics and not to the same topic. 
The two rules of construction only represent different modes of apporach. 
The question as to which of the two rules should be adopted will always 
depened upon the nature of the attack made against it. If there is no 
doubt that a local body making the rule or bye-law is acting within its 
jurisdiction and the irregularity which is alleged against the rule or bye-law 
or list is merely in respect of a matter which is not essential. Courts would 
and should be reluctant to declare the rule or the list ultra vires on the 
technical ground of that irregularity. Where, however, the local body 
purports to levy a tax, it must submit the rules framed by it in that 

behalf to a strict construction at the hands of the Court. Statutes which 
m * • 

impose pecuniary burdens are subject to the rule of strict construction. 
This rule is usually applied in cases where it is doubtful whether the 
taxing Act really touches the person or the subject taxed. If the provisions 
of the Act in effect emphasise the compliance with the preliminary 
procedure amounts to a condition precedent before the levy of the tax, 
it would not be open to the local body to contend that the tax levied 
by it or the rule framed by it in that behalf should be benevolently 
construed and that the failure to comply with the preliminary procedure 
should be condoned Borough Municipality v. Pratap, I.L.R. (1952) Bom. 
918 = 54 Bom.L.R. 451=A.I.R. 1952 Bom. 401. 

17. Construction in favour of validity and not to defeat object of 
Legislature—Duty of Court. —The court must always lean in favour of 
the validity of an Act rather than against it. There may be cases in 
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which a law is alleged to contravene fundamental rights. In such cases, 
undoubtedly the Court must zealously scrutinize the provisions of the 
impugned Act in order to see that the fundamental rights are not violated. 
But where what is challenged is only the letter of the law and the 
substance is in the interest of a large number of citizens then so far as 
possible the Court must try to uphold the substance and not permit the 
letter to defeat the object of the .Legislature. State of Bombay v. Herman, 
A.l.R. 1952 Bom. 10 = B.L.R. 19o2 Bom. 11 =53 Bom.L.R. 837. Where in 
the interpretation of the section of an Act two constructions are possible 
one which leans towaids the constitutionality of legislation should be 
preferred to that which has the effect of destroying it. Atma Ram v. 
State of Bihar, A.l.R. 1952 Pat. 359 = B.L.R. 1952 Pat.220 = 31 Pat. 493 
(S.B.) ; see also Ban key v. Jhingan, 30 Pat. 1085 = A.I.R. 1952 Pat. 166. 
While no doubt, it is not permissible to supply a clear and obvious lacuna 
in a statute and imply a right of appeal, it is incumbent on the Court to 
avoid a construction, if reasonably permissible on the language, which 
renders a parr of the statute devoid of any meaning or application. Rao 
Shiv v. State, A.l.R. 1953 S.C. 394. 

18. Meaning of words. —It is well-settled principle of law that when 
a particular word in a statute has been judicially interpreted it must be 
understood to have been used in a later statute in the sense attributed 
to it by the Courts unless a countrary intention is clear from the statute 
itself. It must be presumed that where the Legislature has deliberately 
used a term which has a known legal significance in law it has attached 
to that term that known legal significance. Sukar Gope v. State of Bihar, 
31 Pat. 145 ; see also 56 l.A. 93. Whether or not it is permissible to 
refer to a statement made during a debate in Parliament any statement 
made in any debate is not conclusive regarding the meaning to be attached 
to a word or phrase used in Parliamentary enactment. Harnam Singh v. 
State I.L.R. (1952) Nag. 118 = B.L.R. 1952 Nag. 84 = 1952 Cr.L.J. 871 = 
A.l.R. 1952 Nag. 172 = 1952 N.L.J. 154. Courts would have only to interpret 
a section of an Act according to the natural meaning of the words used 
therein. Kochu v. Corhin, 1952 K.L.T. 461= A.l.R. 1952 X.C. 387. In 
interpreting statutes the golden rule is that the words of a statute must 
prima facte be given their ordinary meaning. Sulakhan v. Central Bank, 
A.l.R. 1954 Punj. 66. 

19. Grammatical or literal construction when to be avoided.— 

It is well-settled rule of interpretation that every clause of a statute should 
be construed with reference to the context and other clauses of the Act, 
and, so far as possible no clause, sentence or word should be considered 
superfluous, void or insignificant. A grammatical and literal construction 
is therefore to be avoided if such construction leads to absurdity, 
repugnance or inconsistency. Champamani v. Yunus, 30 Pat. 690 = 1951 

Pat. 177 

20. Intention of the Legislature is clear—Duty of court. —When 
rhe main object and intention of a statute is clear, it must not be reduced 
to a nullity by a draftsman’s unskilfulness or ignorance of the law. In 
other words where the language of the Act, in its ordinary meaning and 
orammatical construction leads to a manifest contradiction of the apparent 
purpose of the Act, or to some inconvenience or absurdity, hardship or 
injustice, presumbaly not intended, the Court may put it a construction 
which modifies the meaning of the words and even the structure of the 
sentence. Bihar Subai Sunni v. Sitaram, 31 Pat. 295. 
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21. Definitions. —Definitions given in statute are limited to that 
particular statute and cannot be extended to define those used in another 
statute, specially when those statutes are not in pari materia. Tulsiram v. 
R. C. Paul, A.I.R. 1953 Cal. 160 When an expression is defined in the 
Act that definition must apply whenever the expression occurs in the 
statute unless the Act itself indicate to the contrary. Anant v. Ratnagiri, 
A.I.R. 1953 Bom. 71. 

22. Definition section in one Statute whether can be applied in 
another Statute. —The definition section of a particular statute should 
be confined as a general rule to explain and define the meaning of words 
used in the statute and cannot be extended, to define those words used 
in other statute. This is more so when the statutes are not in pari 
materia. Tulsiram v. R. C. Pal, 89 C.L.J. 127. Construction just in 
other statutes, language of which and the circumtances under which thev 
were passed, are different, is not a safe guide. Puran Chand v. Md. 
Latif, A.I.R. 1953 Cal. 566. 

23. Directory and mandatory. —The question whether any require¬ 

ment is mandatory or directory has to be decided not marely on the basis 
of any specific provision which, for instance, sets out the consequences of 
the omission to observe the requirement but on the purpose for which 
the requirement has been enacted, particularlv in the context of the 
other provisions of the Act and the general scheme thereof. Collector 
of Monghyr v. Keshav (1962) S.C.A. 708 = A.I.R. 1962 S.C. 1684; Banwari 
lal v. State of Bihar A.I.R. 1961 S.C. 849 (about tests) ; State of Uttar 
Pradesh v. Balu Ram (1961) I.S.C.A. 593 = A.I.R. 1961 S.C. 751 (use of 
word “shall”) ; Sainik Motors v. State of Rajasthan A.I.R. 1961 S.C. 1480 ; 
A.I.R. 1960 S.C. 444 = 1960 S.C J. 594 ; Major Jo gin dr a Singh v. 

Ribi Raj A.I.R. 1960 Punj 249 : Bijai Cotton v. State of Rajasthan I.L.R. 
(1959) 9 Raj. 1242. It is an established rule of construction of statute 
that if a statute imposes a public duty and requires that it should be 
performed in a certain manner and within a certain time or on certain 
conditions such cases will be regarded as intended to be directorv ; other 
wise injustice or inconvenience will result to persons who have no control 
over those exercising their duty without promoting the essential aim of 
the Legislature. "Hr id ay hTarayan v. Jang Bahadur , 30 Pat. 865 = A.I.R. 
1952 Pat. 265 = B.L.R. 1952 Pat. 157 ; see also Monstreal Street Rv. v. 
Normandin, A.I.R. 1917 P.C. 142. It is well-established that all rules 
of procedure are to be regarded as mandators- and non compliance with 
such a rule, wthether bv a party or bv a court, renders the result of the 
proceeding a nullitv. Another well established rule is that where a 
provision of law is enacted for the benefit of a person ; non-compliance 
with it is a mere irregularitv. But where the provision is intended for 
the benefit of a class of persons or based on public poliev. the enactment 
is to be regarded as mandatory and non-compliance with the same would 
be fatal. Itdayarayan v. Radhashyam, T.L.R. (1919) Cut. 559 = A.T.R. 
1950 Orissa 36. Broadlv speaking, it mav be stated, that ihe provisions 
of an Act, which confer jurisdiction on a statutory bodv and enact words 
where the thing to be done is for public benefit must he taken to have 
a compulsorv force. The principle is that the ordinary sense of enacting 
words is primarily to be adhered to. and the words or provisions which 
appear on the face of them to be imperative cannot without strong reason, 
be held to be directorv. When a statute requires that something shall 
be done in a particular manner or from, without expressly declaring what 
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shall be the consequence of non-complaince, neglect of the statutory requi¬ 
site would obviously be fatal. The fundamental rule is that the question 
is, in the main, governed by consideration of justice and convenience, 
and would depend on the scope and object of the enactment. The general 
rule is that an absolute enactment must be obeyed or fulfilled exactly, 
but in the case of a directory enactment, it would be sufficient if it is 
obeyed or fulfilled substantially. Enactments regulating the procedure 
of courts are usually imperative and not merely directory. Giridhari v. 
Hrishikesh , I.L.R. (1940) Cut. 392. 

24. Mandatory provision of a Statute. —In Japrannath v. JaswanH, 
A.I.R. 1954 S.C. 210, Mahajan, C.J. observed : “It is one of rules of con¬ 
struction that a provision like this is not mandatory unless non-compliance 
with it is made penal." The question whether a particular provision is 
imperative or directory is, in many instances, extremely difficult. The lan¬ 
guage employed is not always a sure index and it is scarcely possible to lay 
down a hard and fast rule of general application. Broadly speaking, 
however, there are three fundamental tests which are often applied with 
remarkable success in the determination of this question. Thev are based, 
on consideration of the scope and object sometimes called the scheme and 
purpose of the enactment in question on consideration of justice and 
balance of convenience and on a consideration of the nature* of the 
particular provisions, namelv. whether it affects the performance of a 
public duty or relates to a right, privilege or power, in the former case, 
the enactment is generally directory, in latter mandatorv. A jit Kumar 
Sen v. State, A.I.R. 1954 Cal. 47 ; see also 35 Cal. 61 (74) : Liverpool 
Borough Bank v. Turner. (1860) 2 DC. O.F. 9c J. 502 = 36 L. J. Ch. 379; 
Howard v. Badington. (1877) 2 P.D. 203 (221); Dhanendra Krishna v. 
Nihar . A.T.R. 1943 Cal. 266. 

25. Preamble —use of. —There can be no doubt that where there 
is an ambiguity the preamble of an Act mav be looked at to solve, if 
possible, the ambiguity. Where a word or words or a sentence in an Act 
is capable of two meanings then a meaning consonant with the preamble 
should be preferred. On the otherhand, the preamble of an Act cannot 
be used to cut down the scope and the plain meaning of the provision 
of an Act. The preamble mav show the motive for enacting a piece of 
legislation. But it does not bv anv means follow that in enacting the 
legislation the Legislature did not go further than giving merely effect 
to the motive. Anwar AJi v. State. A.T.R. 1952 Cal. 150 = 1952 Cr.L.J* 
450 (F.B.) = B.I.R. 1952 Cal. 145. The preamble should be resorted to, 
to unlock the minds of the Legislators. Shamser AJi v. Ratnaji, B.L.Rj 
1952 Hvd. 23 = A.I.R. 1952 Hvd. 58 (E.B.) ; see also Tukaram v. Waravan 
A.I.R. 1952 Bom. 144 = J.L.R. (1952) Bom. 565 = 54 Bom. L.R. 88 = B.L.R 
(1952) Bom. 34 In Poppat Lai Shah v. State of Madras, A.I.R. 1953 S.C* 
274. B. K. Mukherjee, J. said: “It is a settled rule of construction to 
ascertain the legislative intent, all the constituent parts of the statute are 
to be taken together and each word, phrase or sentence is to be considered 
in the light of the general purpose and object of the Act itself. The title 
and preamble, whatever their value might be as aids to the construction 
of a statute, undoubtedly throw light on the intent and design of the 
Legislature and indicate the scope and purpose of the legislation itself.” 
The preamble which is said to be a good means of finding out the mean¬ 
ing of the statute and, as it were a kev to the understanding of it mav 
legitimately be consulted to solve any ambiguity or to find the meaning 
of words which may have more than one or to keep the effect of the Act 
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within its real scope whenever the enacting part is in any of these respects 
open to doubt. Irani v. Chidambaran, A.I.R. 1953 Mad. 650 ; Maxwell 

9th Ed. p. 46. . 

26 Marginal notes—use of.— It is clear chat marginal notes co 
sections in statutes may not be looked at for the purpose of construing 
the section. But though they form no part of the sections themselves, 
they are of some assistance, in as much as they show the drift of the sections- 
While it is perfectly true that if the sections by themselves make the 
meaning of the words used by the Legislature plain and explicit, marginal 
notes cannot be invoked for the purpose of adding to, subtracting or 
altering the words used. When the words are ambiguous, there should 
be no objection to looking at the marginal notes in order to understand the 
drift of the sections. State of Bombay v. Herman Santilal, B.L.K. lJo- 
Bom. 11= A.I.R. 1952 Bom. 16 = 53 Bom. L.R. 837; Nahnakhyav Shyam 
Sundar, A.I.R. 1953 S.C. 148; Western India Theatres Ltd. v. Municipal 
Corporation 1959 S.C.J. 390 = A.I.R. 1959 S.C. 586. But see Thakuram 
v. Rai Jazat Pal . 26 All. 393 = 31 I.A. 132 = 7 O.C. 248, where Lord 
Macnazhten said; “It is well-settled that marginal notes to the section 
of an Act of Parliament cannot be referred to for the purpose of cnnsmi- 
ing the statute. Income Tax Commissioner v. Ahmedbhai , A.I.R. 1950 
S.C. 134; A.I.R. 1953 All 524; A.I.R. 1953 All. 406. It was undoubtedly 
the view of the courts in England for considerable time that the marginal 
note formed no part of the statute itself and that view was accepted in 
India. The courts in England have, however, somewhat changed that 
view because the marginal notes now appear in the draft 
did not do in earlier years. Iswari Prosad v. N. R. Sen, 55 C.V\ .N. 179 

(F.B.) = A.I.R. 1952 Cal. 273. 

27 Headings of chanter.— In Commissioner of Income Tax v. 
Ahmedbhai Umarbhai . A I R. 1950 S.C. 134 = 1950 SC R 335 Patamah 
Sastri, J., said; “Nor can the title of a chapter be legitimately used to 
restrict the plain terms of an enactment.” See *\so Sulakhan Sinzh v. 
Central Bank , A.I.R. 1954 Punj. 66 ; Bhinka v. Charan Sinzh A.I.R. 

1959 S.C. 960. 

28. Interoretation of Statutes—Reference to proceedings of the 

Legislature.— It is no doubt true that proceedings of the Legislature can¬ 
not ordinarily be looked into in making judicial construction of a statute, 
and the plain meaning of the language used must be adopted. VV hen 
however, there is anv difficnltv or ambiguitv as to the interpreta ion o 
any section, there is no reason whv assistance should not he o rom 

discussions in the Legislature as to the scope and intention of the Legis¬ 
lature. Deorajin v. Satvadhyan . A.I.R. 1954 Cal. 119. 

29. Statement of Ohiects and Reasons.—The statement of o ice s 

and reasons is not admissible as aid to the construction of a ‘ 

it can he referred to for the limited purpose of ascertainm<rthe conditions 

prevailing at the time which actuated the sponsor of the u ° , 

the same and the extent and ur ? encv of the evil which h. 
remedy. State of West Benzal v. Subodh Gopa , A.T.R. • ’ _ iqr^ 

Aswini Kumar Ghosh v. Arabinda Bose . AJ.R. *941 • 

S.C.R .-.State of West Benzal v. Union of' ["dia A.T.R. T I? t 519 = n~9R3) 
Prashar v. I'asant Sea Cions') 49 T.T.R. CS.C.) 1— H . stntc . 

1 S.C.T. 687 = A.I.R. 1963 S.C. 1356 (where it was 

ment of objects and reosons can he referred to for the Purp — what 

ing the circumstances which led to the legislation in or 
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was the mischief which the legislation aimed at) ; Guirat University v 
Shrt Kishna A.I.R. 1963 S.C. 703. y 

30. ^ Illustration.- —Illustration to a section are valuable guides in 
ascertaining the meaning of a section. Kumaraswami v. Karwppuswami, 
A.I.R. 1953 Mad. 380. In Mahomed Syedol v. Yeonool, (1916) 2 A.C. 
575 = A.I.R. 1916 P.C. 242, the Judicial Committee observed as follows: 

Illustrations appended to sections of a statute should be accepted 
if that can be done as being of relevance and value in construing 
the text; they should only be rejected as repugnant to the section 
as the last resort of construction.” See also Ram Lai v. Emperor, AIR 
1928 Oudh 15. r 

31. Interpretation of deeming provisions in a Statute. —In State 
of Bombay v. Pandurang Vinayak , A.I.R. 1953 S.C. 244, Mahajan, J. 
said : ‘When a statute enacts that something shall be deemed to have 
been done, which in fact and truth was not done, the Court is entitled 
and bound to ascertain for what purposes and between what persons the 
statutory fiction is to be resorted to and full effect must be given to the 
statutory fiction and it should be carried to its logical conclusion. [Vide 
Lord Justice James in Ex parte Waxton; In re Levy (1881) 17 Ch.D. 
746 at p. 756]. If the purpose of the statutory fiction mentioned in S. 
15 is kept in view, then it follows that the purpose of that fiction would 
be completely defeated if the notification was Dwelling Co., Ltd. v. 
Finsbury Borough Council, (1952) A.C. 109, Lord Asquith while dealing 
with the provisions of the Town and Country Planning Act, 1947, made 
reference to the same principle and observed as follows : ‘If you are 
bidden to treat an imaginary state of affairs as real, you must surely, unless 
prohibited from doing so, also imagine as real the consequences and 
incidents which if the putative state of affairs had in fact existed, must 

invariably have flowed from or accompanied it.The statute says that 

you must imagine a certain state of affairs ; it does not say that having 
done so. you must cause or permit your imagination to boggle when it 
comes to the inevitable corollaries of that state of affairs.’ ” 

In Chandra v. Union, A.I.R. 1953 Assam 193 (F.B.) Sarjoo Prosad, 
C.J. said : ‘‘The word ‘include’ or ‘shall be deemed to include’ is very 
generally used interpretation clauses in order to enlarge the meaning 
of words or phrases occurring in the body of the statute, or where it is 
intended that while the term ‘defined’ should retain its ordinary meaning, 
its scope should be widened by specific enumeration of certain matters 
which its ordinary meaning may or not comprise so as to make the defini¬ 
tion enunierative and not exhaustive and when it is so used, these words 
or phrases must be considered as comprehending not only such things 
as they signify according to their natural import, but also those things 
which (he interpretation clause declares that thev shall include. Mt. 
Surajbansi v. T.arho. A.I.R. 1946 Pat. 310 ; Dilworth v. Commissioner of 
Stamh. (1899) A.C. 99: King v. B. C. Fir and Cedar Humbro, Co., Ltd., 
A.T.R. 1032 P.C. 121 : Province of Bengal v. S. M. Hingal Kumari, A.I.R. 
1016 Cal. 217; Madras Central Union Bank Ltd. v. Corporation of 
Madras. A.T.R. 1932 Mad. 474 : Official Assignee of Bombay v. Chandulal, 
VT.R. 1024 Sind 89: Jeramdas v. Emperor , A.T.R. 1934 Sind 96: (1949) 

A C. 133.” Tn modern times the expression ‘‘deemed” is used a great deal 
and for manv purposes. It is at times used to introduce artificial con¬ 
ceptions which are intended to go beyond legal principles or to give an 
artificial construction to a word or phrase. New Shorrock Spg. Mfg. 
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Co. v. N. V. Raval 61 Bom. L.R. 618 = I.L.R. (1959) Bom. 1256 = A.I.R. 
1959 Bom. 477. 

32. Intention of the Statute. —The Court must construe an Act as 
Court finds it and unless the intention appears in language used by the 
Legislature it cannot go outside the ambit of the section and speculate 
as to what the Legislature intended. Sankar v. Mohibub, A.I.R. 1953 
Bom. 123. Sections should ordinarily be interpreted as they stand with¬ 
out addition of any word. Nitish v. Promode, A.I.R. 1953 Cal. 16 
Promode Ranjan v. R. N. A lullick 63 G.W.N. 6 = A.I.R. 1959 Cal. 318. 
Where the language used in the statute is plain and the meaning is clear, 
there is no scope for interpretation. Sirkar v. Velayudhan, A.I.R. 1953 
T.C. 1. “It is a cannon of interpretation that all words, if they be general 
and not express and precise, are to be restricted to the fitness of the 
matter. Vide Wordsworth Board of Works v. United Telephone Co., 
(1884) 13 Q.B.D. 904 at p. 920. They are to be construed as particular 
if the intention be particular, that is they must be understood as used 
with reference to the subject-matter in the mind of the Legislators and 
limited to it. Vide Bradlaugh v. Clarke, (1883) 8 A.C. 354 at p. 372, Cox 
v. Hakes, (1890) 15 A.C. 506 and Viscountess Rhondda's claim, (1922) 2 
A.C. 339. Sankarasubha Iyer, J. was inclined to adopt this view in 1913 
Trav.L.R. 509.” Per Govinda Pillai, J. in rlahannan v. Variathu, A.I.R. 
1953 Tr. 382. 


In Garimella v. Gada, A.I.R. 1953 Mad. 458 (F.B.), Venkatarama 
Aiyar, J. said : “In an old English case known as Heydon’s case (1:>84) 
3 Co. Rep. 7a = 76 E.R. 637, Lord Coke observed that to arrive at the real 
meaning of a statute it was necessary to consider ‘(1) what was the law 
before the Act was passed ; (2) what was the mischief or defect for which 
the law had not provided ; (3) what remedy Parliament has appointed ; 
and (4) the reason of the remedy. 

In Mayfair Property Co., In re, Baslct v. Mayfair Property Co., (1898) 
2 Ch.D. 28, Lindley M.R. stated: “In order properly to interpret any 
statute it is, as necessary, now, as it was when Lord Coke reported 
‘Heydon’s case,’ to consider how the law stood when the statute to be 
construed was passed, what the mischief was for which the old law did 
not provide, and the remedy provided by the statute to cure that mischief. 

33. Harmonious Construction. —It is the duty of court to avoid 
conflict between two provisions of a given statute, whenever it is possible 
to do so. Court construe provisions of a statute so they harmonise. Raj 
Krishna v. Binod, A. I. R. 1954 S.C. 202 (203). Purushottamdas v. State 
of West Bengal A.I.R. 1961 S.C. 1589 = (1961) 2 S.C.J. 563; Collector 
of Custom v. Diguijay Singhji Spinning (1961) 2 Cr. LJ. 720 = 
A.I.R. 1961 S.C. 1549: S. C. Prashar v. Vasantsen (1963) 49 I.T.R. (S.C.) 1 
=■ (1963) I.T.J. 519 = (1963) I.S.C.J. 687 = A.I.R. 1963 S.C. 1356; A.I.R. 1968 
Bom. 163 (F.B.). New India Sugar Mills v. Commissioner of Sales J ax 
(1963) 14 S.T.C. 216 = A.I.R. 1963 1207; Cheladina v. Engles (1962) 
2 Audh. W.R. 372 = A.I.R. 1963 A.P. 168 (F.B.) ; Veluswami v. Raja 
Nainar A.I.R. 1959 S.C. 422 = 1959 S.C.A. 424 = 1959 S.C.J. 751: Strap 
ul Haq v. Sunni Central Board. A.I.R. 1956 S.C.198 = 19:>9) S.C.J. 567. 
The proper method of construing a statute which has dillcrent provision 
is not to come to a conclusion that one part overrides another part of the 
statute but try and sec whether the dillerent parts of the statute tan be 
reconciled so as to present one complete picture. Mohanlal v. Commis¬ 
sioner , 52 Bom.L.R. 445 = A.I.R. 1950 Bom. 287 = 1950 I.T.R. 454. Every 
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Act must be interpreted in a manner congenial to the production of 
harmony and consisitng among its various provisions. Deberndranath v. 
Gouri Sankar, A.I.R. 1950 Orissa 198 = 5 D.L.R. (Cut.) 79. The true 
meaning of any part of a statute is that which best harmonizes with every 
other part of it, and a construction which will leave without effect any 
part of a statute must be rejected. Emperor v. Narji, 52Bom.L.R. 321 = 

51 Cr.L.J. 1303= A.I.R. 1950 Bom. 273 ; see also Narottam Das v. Philips, 

52 Bom.JL.R. 571=5 D.JL.R. (Bom.) 183. 

34. Act ousting the jurisdiction of High Court—Strict construc¬ 
tion. —It is well-established cannon of construction that when the Legisla¬ 
ture ousts the jurisdiction of the High Court, the language used by the 
Legislature must be very strictly construed and the court must leave against 
holding that the Legislature has attempted to oust the jurisdiction of the 
High Court except in those classes of cases which are clearly and specifically 
indicated by the Legislature. Shivji v. Kamji, 51 Bom.L.R. 515=A.I.R. 
J 949 Bom. 337. 

35. Ejusdem generis rule. —It is a well-known cannon of construc¬ 
tion that where you have general words following particular and speific 
words of the same nature, the general words will be prima facie construed 
ejusdem generis and not in this unrestricted and absolute meaning, unless 
there is anything in the context to suggest that they were intended to be 
used in their unrestricted meaning. Rustomji v. Sorabji, 50 Bom.L.R. 115 
A.I.R. 1948 Bom. 306 ; New Shorrock Spg . XcAlfg. v. N. V. Raval 61 Bom 
L.R. 618 = A.I.R. 1959 Bom. 1256 ; Hydrabad (Sindh) Electric Supply 
Co. v. Union of India A.I.R. 1959 Punj. 199 ; Punjab State v. Meher 
Chand A.I.R. 1959 Punj. 222 ; sec Maxwell p. 571. So the word “land” 
does not include building when it is coupled with the word “building” 
Derohist v. Eieldren , 66 R.R. 693. 

36. Means and includes. —When a definition is intended to be 
exhaustive, the Legislature, as rule, uses the word “means” and not the 
word “includes.” Queen Empress v. Narpat, (1901) A.W.N. 10 ; Rex v. 
Kershaw, 6 L. & B. 1007=26 L.J.M.C. 19; Rex v. Horman, 48 L.J.M.C. 
106. In Province of Bengal v. Hingal Kumar i, A.I.R. 1946 Cal. 217 = 
225 l.C. 130=1946 Cal. (Rul.) 308 = 50 C.W.N. 148, Das, J. Said: “It 
will be noticed that in the definition of “immovable property’ the Legisla¬ 
ture have used the word ‘includes’ and in that of ‘land’ the word ‘means.’ 
It is well-known that the Legislature uses the word 'means’ where it wants 
to exhaust the significance of the term defined and the word ‘includes’ 
where it intends that while the term defined retain its ordinary meaning 
its scope should be widened by specific enumeration of certain matters 
which its ordinary meaning may or may not comprise, so as to make the 
definition enumeralive but not exhaustive. 

37. Duty of subordinate Courts.— It is highly improper for a 
subordinate court to criticise rulings by which he is bound. Kanshi Ram 
v. Emperor, 157 Ind.Cas. 735 = 36 Cr.L.J. 1195 = 37 P.L.R. 83 = A.I.R. 
1935 Lah. 433. Where there is a ruling of the higher court of the 
province published, a subordinate court is bound to follow it. 5. K. Ram 
Chettyar v. V. E. R. Chettyar, A.I.R. 1935 Rang. 525. Where there is a direct 
decision of a High Court on any particular point courts subordinate to 
that court ought to follow that decision in preference to a contrary decision 
of other High Courts on the same point. Mahadeo Prosad v. Jagarnath, 
13 Pat. 303 = 150 Ind.Cas. 34 = 15 P.L.T. 255 = A.I.R. 1934 Pat. 173. A 
subordinate court is bound to follow the rulings of the Chief Appellate 
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Court of its Province and it should not rely on the authority of decisions 
ol Courts outside the province. Haider v. AUaditta, A.l.R. 1932 Part. 
346 ; Kishan v. Gangabai, A.l.R. 1936 Nag. 276 ; Surajvan v. Sadanand, 
11 Pat. 616 = 140 Ind.Cas. 572 = A.l.R. Iu32 Pat. 346. Latest Division 
Bench cases should be followed in preference to earlier Division Bench 
cases or to cases decided by a single judge. Ram Dm v. Balabhadra Singh, 
14 Luck. 515 = 161 Ind.Cas. v0 = (i939) O.L.R. 235 = (1939) O.W.N. 
372 = A.I.R. 1939 Oudh 210. 

3tt. Privy Council Federal Court or Supreme Court Ruling— 
duty to follow. —In Draupadi v. V ikram Krishna, A.l.R. 1936 Nag. *23 
= (1938) N.L.J. 237, the Court observed : “It must be borne in mind 
that as their .Lordship of the Privy Council pointed out in Mata Prosad 
v. Nageswar Sahai, A.l.R. 1925 P.C. 272 = 91 Ind.Cas 370 = 28 O.C. 352 
= 47 All. 833 (900) = 52 l.A. 398 (P.C.), it is not open to the Courts of 
India to question any principle enunciated by the Board, which must 
therefore be followed irrespective of the inconvenience and embarrassing 
results which may attend the application of that principle. Section 212 
ol the Government of India Act, 1935, enacts : “The law declared by the 
Federal Court and by the judgment of the Privy Council, shall so tar as 
applicable be recognised as binding one and shall be followed by all the 
Courts in British India.” Article 141 of the constitution of India states: 
“The law declared by the Supreme Court shall be binding on all courts 
within the territory of India. The terms “all Courts” include “Revenue 
Court”. Ali Akbar v. Safir Khan, 16 Lah.L.T. 29. An obiter dictum 
of the Privy Council is entitled to the greatest weight. Dhanknara v. 
Probodh, 41 C.W.N. 54; Jogendra v. Askarulla, A.l.R. 1937 Cal. 27 = 
169 Ind.Cas. 700. 

39. Conflict between Privy Council case and House of Lords 
case. —in case of conflict between Privy Council case and the House of 
Lords case, the former should be followed in India. Firm Karam Narain 
v. Volkart Brothers, A.l.R. 1946 Lah. 116 F.B. In the above case Harries, 
C.J. observed: “The second point taken by the appllants was that the 
House of Lords case is in conbict with 1926 A.C. 497 ( Hirji Mulji v. 
Cheong Yne Steamship, 95 L.J.P.C. 121 = 134 L.T. 737 = 1926 A.C. 356) 
and as the latter is a decision of their Lordships of the Privy Council, this 
Court must follow the latter case. It is true that the House of Lords 
doubted the correctness of many observation contained in the judgment of 
1926 A.C. 497 and in fact their Lordships were of opinion that 1926 A.C. 
497 case wrongly decided. If, however, 1926 A.C. 497 case governs the 
present case, it must be followed in spite of the criticism levelled at the 
decision in the speeches of their Lordships in (1942) 1 All.E.R. 337 = (1942) 
AC. 356 = 111 L.J.K.B. 241 = 166 L.T. 306 ( Heyman v. Darwin Ltd)” 

40. Conflict of views between Federal Court and Privy Council. 
Section 212 of the Government of India Act states : ‘The law declared by 
the Federal Court and by any judgment of the Privy Council shall, so far 
as applicable, be recognised as binding on, and shall be followed by, all 
Courts in British India.” In Orn Prokash v. United Prouinces, A.l.R. 
1951 All. 205, Desai, J. observed : ‘There was conflict between the view 
°f the Federal Court and the view of the Privy Council. As the Privy 
Council was the higher Court and as its judgment was of a later date, the 
learned Civil Judge was right in following the view of the Privy Council. 
The view of the Federal Court could not prevail against that of the Privy 
Council. Under the present constitution ‘the law declared by the Supreme 
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.Ciourc shall be binding on all Courts.’ (Art. 141). Xhe Article refers to 
Jaw declared by the supreme Court ana not to law declared by tbe 
Teaerai Court.’ Ibe constitution bas no retrospective eiiect and in 
deciding this appeal we must consider the law that existed on the date 
on which the learned Civil judge passed his decree. An Appellate Court 
can take notice oj a change in the circumstances after the passing of the 
decree by the lower court, but cannot take notice of a taw passed subse¬ 
quently which is not retrospective in effect. lhis Court may not be 
uound at present by either the Privy Council’s view or the Federal Court's 
view but the learned Civil Judge was certainly bound by the Privy 
council’s view. His judgement was correct on the date on which it was 
pronounced and did not become incorrect owing to the passing of the 
prospective law.’ In the same case UayaL, J. said : It may be that due 
to constitutional changes, the decisions ol the Privy Council are not 
binding on Courts now ; but the judgments of their Lordships of the 
Judicial Committee are to be treated with the greatest respect possible 
and are in my opinion, not to be departed from unless very good reasons 
exist. Otherwise much of the settled law will become unsettled. 

“Just as the judgments of the judicial Committee be not binding on 
the Courts now on account of the constitutional, changes, the decisions 
of the Federal Court also are not binding. Learned Counsel for the 
appellant referred us to Arts. 141 and 374 (2) of the Constitution. Art 
141 is : ‘The law declared by Supreme Court shall be binding on all 
Courts within the territory of India.’ Article 372, Sub-section (2) is : 

“All suits, appeals and proceedings. Civil or Criminal pending in the 
Federal Court at the commencement of the constitution shall stand 
removed to the Supreme Court and the Supreme Court shall have juris¬ 
diction to hear and determine the same, and the judgments and orders 
of the Federal Court delivered or made before the commencement of this 
constitution shall have the same force and effect as if they had been 
delivered or made by the Supreme Court.” 

“It is argued for the applicant that according to the latter portion of 
this provision of the statute the Federal Court judgment has the same 
force and effect as if it had been delivered or made by the Supreme Court. 

I do not think that this provision means that all the judgements pronounced 
by the Federal Court before the commencement of this Constitution 
will have the same forces and effect as if they had been delivered and made 
by the Supreme Court. I understand this proviso to mean that in cases 
which were pending before the Federal Court at the commencement of 
the Constitution and which cases would stand removed to the Supreme 
Court at the commencement of the Constitution, the judgment and 
orders which had been passed in those cases before the commencement 
of the Constitution would be deemed to be the judgements of the Supreme 
Court, and would have efTect as such. I therefore do not agree that the 
judgements of the Federal Court continue to be in any way more effective 
and binding on the Courts in this country than the judgment of the 
Privy Council.” 

41. Privy Council decisions—Binding efTect after independence. 

—On this point there is some conflict between different High Courts as 
well as different benches of the same Pligh Court as such a through 
discussion on this point is absolutely necessary to have a complete grasp 
of the matter. Section 8 of the Abolition of Privy Council Jurisdiction 
Act, 1949, (Act 5 of 1949) attached the binding value only to the decree 
and order of the Privy Council and to nothing more. The reasoning and 
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the rules laid down in the decision appear to have been deliberately 
excluded from having such effect. The reasoning and conclusions in the 
Privy Council decisions, therefore do not have now the compelling force 
which they had before the 26th January, 1950. They are however entitled 
to great respect and while they are no longer binding on the courts of 
this country, still retain like the decisions of any other country whatever 
persuasive value they may intrinsically have. Corporation of Calcutta v. 
Director, A.I.R. 1955 Cal. 282 = 1955 Cr.L.J. 792. The Supreme Court 
observed in Chief Controlling Revenue Authority v. Maharashtra Suggar 
Mills Ltd ., A.I.R. 1950 S.C.' 218 = 1950 S.C.R. 586 = 1950 S.C.J. 444 = 52 
Bom. L.R. 769 = (1950) 2 M.L.I. 564 = 64 Mad. L.W. 4, with reference to 
Spooner v. Jaddozv, 4 M.I.A. 353 = 6 Moore P.C. 257 : “This reasoning 
and conclusion although they have not now the compelling force they 
had before the 26th JaiTuarv, 1950, are entitled to great respect,” 

In the first-named case (A.I.R. 1955 Cal. 282) the court observed : “If 
this was the law before the independence and not what privy council decl¬ 
ared it to be, the question raised on behalf of the State that the rule laid 
down by the Privy Council still continue to be law under S. 372 hardly 

arises. Besides the definition in S. 2 (1) of ‘existing Indian Law* 

in the Indian (Adaptation of Existing Indian Laws) which is an order of 
the Governor-General under S. 9 (1). Indian Independence Act, includes 
only Acts, Ordinances, Regulations, Rules, Orders, or bye-laws but not 
the declaration of law by a Court. While S. 18 (3) Indian Independence 
Act, continues in force ‘existing Indian Law’ and that is done by the order 

referred to. It is thus clear that what the Privy Council declared to be 

# 

the law is not continued bv anv provision of law.” See Subha Reddi v. 
Guntum, A.I.R. 1955 Andhra Pra. 49. see also State v. Chhagan Lai, 
A.I.R. 1955 Bom. 1 =I.L.R. (1955) Bom. 203 = 56 Bom.L.R. 1084; Onkar 
Mai v. Commr., I.L.R. (1953) 5 Assam 389 = A.I.R. 1984 Assam 139: 
Ramchand v. Appellate Authority, I.L.R. (1952) Patiala 242 = A.T.R. 1954 
Pepsu. 75: Jubilee Mills v. Commissioner, (1958) 34 I.T.R. 30 = 60 

Bom.L.R. 920 = I.L.R. (1958) Bom. 1153 = A.I.R. 1959 Bom. 51. In the 
last-named case it has been held that the position after 1950, as far as 
the Privy Council is concerned, is different from the position which it 
occupied before 1950. Before 1950 the law laid down by the Privv 
Council was the law of the countrv. After 1950, the Privv Council's 
decision are only of a persuasive authorin'. The onlv final tribunal which 
can lay for this country is the Supreme Court : and if the Supreme Court 
has not laid down the law, then final authorin' in Bombay State is the 
High Court of Bombay ; and it was not open to the Tribunal to consider 
the decision of the Privv Council hut to follow its decision till the Supreme 
Court laid the correct principle. Jubilee Mills v. Commissioner, Ibid. 
See also Municipal Board v. Eastern XT. P. Electric Co., A.I.R. 1988 
All. 506. 

In a verv recent case, namely Das Banh v. Kali Kumari, A.I.R. 1958 
Cal. 530 (D.B.) P. N. Mooherjee . J. said : “A word now on the Privv 

Council decision. as an 'obiter dictum* of the Privy Council, 

containing as it does an enumeration of principle or exposition of a rule 
of law. the statement would he binding on the Courts there unless and 
until the law is held to he di ffrrent by the Supreme Court (Vide 
Badharman Dasi v. Si sir Kumar Benerjee. 52 C.W.N. 127 at p. 180 A.I.R. 
1953 Cal. 524 at p. 526): Srinivas Krishna Rao v. Narayan Dasi 1954 S.C.J. 
408 = A.I.R. 1954 S.C. 379 at p. 387 and Articles 225 and 141 of the Cons 
titution. 
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tt J n v - shamrao, A.I.R. 1955 Nag. 293 = 1955 Nag.L.T. 32 = 

I.L.R. (1954) Nag;. 805 (D.B.) the Court observed: “It is however urged 
that under Art. 141 of the Counstitution, it is only the law declared by 

~ u P re m e Court that is binding on the Courts in India, and therefore 
the Privy Council decisions which are contrary to the original text of the 

Mayukha, are open to review. “Section 212, Government of India 

Act, 1935 invested the^ Privy Council decisions with binding authority. 
Art. 225 of the Constitution laws down that law administered' in any 
existing; High Court means the same as immediately before the com¬ 
mencement of the Constitution. Therefore the law as laid down by the 
Privy Council . which does not conflict with any decision of the Supreme 
Court would be binding on us .** 

42. Article 141 of the Constitution. — Su-hr^eme Court. —“The law 
declared by the Supreme Court shall be binding on all Courts within 
the teritory of India" (Articles 141). The obiter dicta of the Supreme 
Court are entitled to considerable weight. C.7.T. v. Vazir Sultan 
(1959) 2 S.C.A. 184 = A.I.R. 1959 S.C. 814. The .Supreme Court should 
not make any pronouncement or anv question which is not necessary 
for the disposal of the case. Basheshar Nath v. C.I.T. A.I.R. 1959 S.C. 
149. When the Supreme Court expresses its view on any particular 
point of law such expression of view shall be considered as over-riding 
contrary view expressed on the point in earlier decisions of the same 
court and it is the latest pronouncement of the Supreme Court which 
would be binding on all the courts. New Kishna Bhavan v. C.T.O. 
A.I.RR. Mys, 3. If a declaration of law has been made bv the Supreme 
Court, it is not open to subordinate courts to hold that declaration of 
law is not binding, because on facts, the case decided bv the Supreme 
Court is distinguishable from the case before the subordinate court. Lahr 
Jela v. State of Gujrat A.I.R. 1962 Juj. 250. 

43. Article 223 of the constitution— 1 -Jurisdiction of existing High 
Courts. —Subject to the provisions of this Constitution and the provisions 
of appropriate legislature made bv virtue of powers conferred on that 
legislature bv this Constitution, iurisdiction of. and the law administered 
in anv existing High Court, and the respective powers of the Judges 
thereof in relation to the administration of justice in the Court, including, 
anv power to make rules of Court and to regulate the sittings of the 
Court and of the members thereof sitting alone or in Division Courts, 
shall be the same as immediatelv before the commencement of the 
Constitution : 


“Provided that anv restriction to what the exercise of original juris¬ 
diction bv any of the High Courts with respect to anv matter concerning 
the revenue or concerning anv act ordered or done in the collection 
thereof was subject immediatelv before the commencement of this 
Constitution shall no longer applv to the exercise of such jurisdiction." 

The law administered in anv High Court includes any case law. 
Radharani v. Sisir Kumar. 57 C.W.N. 127 (130) = A.T.R. 1953 Cal. 524 
(526)): Srinivas Krishna Rao v. Naravan Devji. A.I.R. 1954 S.C. 379 
(387) = (1954) S.C.A. 878 = 896. So the decisions of Privy Council delivered 
before 26-1-1950 will be binding on all High Courts if the Supreme Court 
did not hold otherwise— vide Art. 141 of the Constitution. 

In Radharani v. Si sir Kumar, 57 C.W.N. 127 (130) the Court obser¬ 
ved : VJft is * Jibo ^to be remembered that a decision of the Judicial 
committee is J>?rrdin£piip^h the Court until the Supreme Court rules 

' ■■■‘n&r?. 

/ | Ql — ... 
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otherwise (vide Art. 225 of the Constitution and Art. 141), and it is not 
disputed before us that there has been uptil now no contrary pronounce¬ 
ment of the Supreme Court affecting the above decision of the Judicial 
Committee or the relevant dictum contained therein.” 

4-4. Full Bench case. —So long as a latest Full Bench case is not 
overruled, it is to be followed if it cannot be distinguished. S'raj v. 
Mahomed A!i, 138 Ind.Cas 463 = (932) A.L.J. 437 = A.I.R. 1932 All. 293 
(F.B.). Full Bench decision of the Madras High Court after the inagu- 
ration of the Andhra High Court is not a binding authority on the 
Andhra (now Andhra Pradesh) High Court, though of great persuasive 
effect. Thenka Veeriah v. Tammisetti . (1959) 2 Andh. W.R. 166 = A.T.R. 
1959 Andh. Pra. 547 (1 = : Banhelal v. Sant Sharan , 1958 M.P.C. 

808 = 1959 M.P.L.J. 589. (Full bench division of the now defunct Madhva 
Bharat to have persuasive effect on the new Madhya Pradesh High 
Court). 


Though a Full Bench decision mav not state in so many words that 
certain cases were wrongly decided, when a full Bench decides a ouestion 
in a particular wav every previous decision which had answered the same 
question in a different wav cannot but he held to have been wrongly 
decided. Jaikaur v. Sher Singh A.I.R. 1960 S.C. 1118. 

45. Conflict of views Between Full Bench.—Where a Full Bench 
of three iudges is inclined to take a view contrary to that of ^another Full 
Bench of equal strength, the better course would he to constitute a larger 
Bench. Atma Ram v. State of Pitnjab 1959 S.C.J. 407 = A.T.R. 1959 S.C. 
579. 


46. Implied decision on point not taken.— It 1S ., U I IS ? e /° 

presume that a point not argued or considered has been decided bv the 
Court bv implication. Trimhak Ravji v. Bishnu, T.L.R. 1937 Bom. 1*8 = 
= 167 Tnd. Cas . 548 = 38 Bom.T .R. 1314 = A.T.R 1937 Bom. 114. A 

case is an authority for what it decides not for what, mav seem logically 
to follow from it. Bafyii Sahharam v. Lahoo Somhhaji . T.L..R. 1937 Bom. 
508 = 170 Tnd.Cas 393 = 39 Rom.L.R. 382 = A.T.R. 1937 Bom. 279 fF .B V 

47. Conflict of ruling of two Division Benches. -Where a Di\ision 
Bench of the High Court does not agree with the decision of another 
Divhion Bench of the same High Court, it is its dutv as a matter o 
constitution to refer the matter to a larger Bench. If instead of doing so 
it disagrees with the view of the other Bench, other Division Bene es o 
the High Court would he constitutionally bound to follow the prior 
decision of the first Bench. Mahabir v. Udit. 17 Pat. 594 = 19 Pat. L. • 
570 = A.T.R. 1938 Pat. 613: Emberorv. Nftga Lvn . 13 Rang, o7'0 — 

Tnd. Cas. 784 = 36 Cr. FT. 1487 = A.T.R. 1935 Rang. 370 fF.B.V The 
decision of a Division Bench of a High Court is binding not only on t e 
subordinate Courts hut also on the other Division Benches of the Coiit 
so long as that decision is not overruled bv a Full Bench of t at 
Court or, on appeal, bv the Privv Connsil. lKfahadro v. Ja^nrirm ?. 

Pat. SOS = A.T.R. 19S4 Rat 173 = 15 PX.T. 255-150 Tn<rCa«. S4. 

vagina v. Bishwanath. 147 Tnd Cas. 726 = 15 P.T,.T. 1 _ 

Pat. 85. A Division Bench should not take upon itself to say t 
earlier Division Bench ruling of the same High Court cued Before i. 
wrong, hut should follow the usual procedure in case of r.i (Terence o ° 
with an earlier decision of referring rhe question to a ’ ; 

Mahadev v. Administrator General of West Bengal A.T.R. 19H0 .S.C. 


1934 
that an 
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Jaisri Sahu v. Rajdewan Dubey (1962) 1 S.C.J. 578 = 1962) 2 S.C.R. 558 = 
A.I.R. 1962 S.C. 83. 

48. Reference to English cases. —English cases on construction of 
English statutes are of great assistance, sometimes, in construing Acts of 
Indian Legislature, but of course, it is always necessary to see that the 
Indian statute and the English statute resemble one another in their 
purposes, and not only in a portion of a section which, for convenience of 
drafting, has been adopted by the draftsmen of the Indian Act. Pershad 
Singh v. Ram Pertab Roy, 22 Cal. 77(81, 85). Where an Indian Act was 
passed for the purpose of extending to India the provisions of the English 
Act, English decisions may be referred to as a guide to the Act, Ganesh 
v. Harihar, 26 All. 299 (P.C.) = 31 I.A. 116 = 8 C.W.N. 521 = 14 M.L.J. 
190 = 6 Bom.L.R. 505 ; Seth Utoom Vasmal v. Seth Haridas, 4 S.L.R. 
26 = 7 Ind.Cas 595 ; Mulchand v. Sungachand, 1 Bom. 23 ; but see 
Mahomed v. Ali Haider, 12 O.L.J. 1. “In construing a section of an 
Indian Act which is professedly based on English enactment, which in 
fact reproduces word by word the language of the English enactument, we 
are in practice, if not in theory, bound by the decision of the English 
courts.” Per Mookerjee, J. in Ramendra v. Brojendra, 21 C.W.N. 794 = 
41 Ind.Cas. 944. “When we are construing an Act which in many ins¬ 
tances is taken, word for word, from an English Act, and when we are 
dealing with a branch of law which is essentilly English law, though we 
mav not be actually bound by it, yet we ought certainly to pay the 
greatest respect to the decisions of the English Court of Appeal,” Per 
White, C.J. in The Mercantile Bank of India Ltd. v. The Official Assignee 
of Madras , 39 Mad. 250 = 35 Ind.Cas. 924. See also. Lovelock & Lewis 
v. Malabar Timber Yards &: Saw Mills, 13 M.L.T. 282. Unless the 
English statute and the Act of the Indian Legislature are pari materia 
references to English decisions, instead of affording any help, will tend 
to confuse the consideration of the matter in issue. Ezra v. The Secretary 
of State, 30 Cal. 36 = 7 C.W.N. 249. In construing a section of an Indian 
Act, cases bearing upon the construction of the similar provisions of an 
English Act, different in its language, can be little or no assistance. 
Collector of Dinapore v. Girija Nath, 25 Cal. 356. A Judge should not 
interpret statutory law, when it provides for specific procedure, by 
reference to a decision pronounced under a different system of procedure. 
Radha v. Lakhmi, 31 C.L.J. 283 = 24 C.W.N. 554 = 55 Ind.Cas 541. But 
where the point to be decided arises under the law of India reference to 
English law is unnecessary. Per Lord Shaw in The Indian General 
Steam Nax>igation v. The Dekposi Tea Co., 28 C.W^.N. 302 = M.L.T* 

r > gi_(]924) M.W.N. 158 = 22 A.L.J. 173 = 51 Cal. 304 = 6 Bom.L.R. 571 
80 Ind.Cas 1438 = A.I.R. 1924 P.C. 40. So also, rules relating to proce¬ 
dure under an Indian Act should not be interpreted by a reference to 
decisions relating to another statute in England even where the language 
of the two statutes is the same. Brojolal v. Sharjubala, 51 Cal. 745 = A.I.R. 
1924 Cal. 864. See also, Radha Kissen v. Lakshmi, 24 C.W.N. 454. The 
stature law in India is no doubt based on the principle of English law 
but in its application the courts should follow the opinion of Indian 
courts acquainted with Indian ways of life and thought and not of English 
courts which deal with people widelv different from Indians in their 
social habits and intellectual development. Syed Mohammad v. Syed 
jLq y( ] ert i O.W.N. 803. “It is a sound rule of interpretation.’ savs 
Lord Sinha , “to take the words of the statute as they stand and to interpret 
them ordinarily without any reference to the previous state of law on the 
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subject or the English law upon which it may be founded.” Abdur 
Ranim v. Syed Abu. , o5 i.A. 9o = 55 Cal. 519 = 32 C.W.N. 482 = 26 A.E.J. 
464; Secretary oj State v. 6/i . Sarin, 11 Eah. 375 = 31 E.E.R. 765=A.1.K. 
1936 Eah. 304 ; Suk/ian v. Emperor, A.JL.K. 1929 Eah. 344 (E.B.) = 30 
E.E.R. 197 = 10 Eah. 283. 

Even though a matter has been expressly provided for an Indian Act, 
recourse may De had to the English decisions in order to interpret 
particular provisions of the Act when they are ot doubtful import owing 
to he obscurity of the language in which tney have been enacted. Parbhoo 
v. Emperor, 1941 A.E.J. 619 = A.1.R. 1941 All. 402 (T.B.) = i.L.R. (1941) 
All. 843 = 197 lnd.Cas 525=43 Cr.E.J. 177. “When the statutory law 
is closely simlar in England and. in India and one is presumably modelled, 
on the other, the English construction may be adopted.” Nizam Khan 
v Hukum Chand, A.i.R. 1941 Eah. 31b = l.L.R. 1942 Lah. 330 = 197 
lnd.Cas. 564. In Eachminarain v. A Id. Medhi, A.I.R. 1941 Eat. 
70 (82)= 192 lnd.Cas. 387=20 Eat. 223, Monohar Lai, J. said: “Reliance 
was placed upon the results of an examination by iMookerjee, J. in that 
decision of a large number ot English cases that an action was allowed 
to be maintained in England on a judgment. Rut in my opinion, as 
their Eordships of the Judical Committee have observed repeatedly, it is 
not permissible for the Courts of India to embark upon an examination 
of English law based upon English statutes and English practice where 
the matter is expressly governed by the English statutes.’ 

In regard to the interpretation of statutes passed by the Earliament 
to dehne and regulate the powers ot the Courts in India their language 
ought not to be enlarged by any implication ot English doctrines. 
JJaiairaya v. Registrar, A.I.R. 1941 Nag. 282 = I.E.R. 1941 Nag. 397 = 
197 Inci.Cas. 3b ; see also, Chunna Mall v. Moot Chand, A.I.R. 1928 E.C. 
99 = 108 lnd.Cas. 678=9 Eah. 510 = 55 I.A. 154 (E.C.) ; Ramanandi v. 
Kalawati, A.I.R. 1928 E.C. 2 = 207 lnd.Cas. 14 = 7 Eat. 221=55 I.A. 18 
(E.C.). It is always dangerous to apply English decision to the construc¬ 
tion of Indian Act. Lasa JJin v. G uluh Kunivar, 9 O.VV.N. 638 = A.I.R. 
1932 E.C. 207 ; see also Gonda Municipality v. Bachchu, A.I.R. 1931 All. 
736 (E.B.) ; Municipal Board v. S. C. L)as 9 O.VV.N. 46. 


If the term of the provisions in an Indian Act are plain and ambi¬ 
guous the court cannot nave resort to the position in law as obtained in 
ungland or in other countries when the statute was enacted by the 
Legislature. Such recourse would be permisible only if there was any 
latent or patent ambiguity and the courts were required to hnd out what 
was the true intendenment of the Legislature. Sales lax Opicer v. Kan- 
haiya Lai 1959 S.C.J. 53 = A.I.R. 1959 S.C. 135. 


49. Construction of one contract with reference to another 

contract. —Construction of a contract by the court has very little eliett 
in construing another contract of the same nature, unless a geneial 
principle is explained and technical terms are compounded. Robinson v. 
Evans, 43 L.J.Ch. 82. In Ogdens v. Nelson, (1903) A.C. 109 at p. 

Earl Halsbury, L.C. said: “I very much dodbi wheher in dealing with 
this contract we can get light from other cases decided upon other foims 
of contract.” In the same case Lord Macnaghtcn said: “Now I entirely 
agree with the Lord Chancellor, that cases on the construction ol othci 
contracts do not help us at all in this matter.” 
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by tfe ■d e ^n r m i °«n “‘' Albitrali011 means the determination of disputes 
oy the decision ot one or more persons, called arbitrators Praciicallv 

every question which might be determined by a civil action may be referred 

to arbitration.-^, Law Dictionary. bee also, Alalna/hten v 

Hama war Singh, 5U Cal. 8 b 1, in which case the court after citing, col tins 

rh *c« tn ** ^ BeaV * 3U6, observed i “The Master of the Rolls in 

ne!e“arv therefore 1 * m 116111 , thC tollowin S observations: It becomes 

necessaiy, theiefore, to consider what an aroitration is. Now 1 tullv 

concur in the observation, that fixing the price of a property may be arbn 

tration. hut I do not think that in this particular case lixing o/the price 

P ro P ert y 1S an arbitration in the proper sense of the term An 
arbitration is a reference to the decision of one or more persons, eitlm? 

an umpire * some matter or matters in difference between 
eS ‘ lt AS Ver y ,^ ue that in sense it must be implied that although 
there is no existing difference still that a dilierence may arise between 
the parties ; yet i think the distinction between an existing dilierence 
and one which may arise is a material one and one which hS been pro- 

??iL r r ied upon in the case.” See also, Zaifunnissa v. Shafique-Zaman, 
/5 ind.Cas. 6.40 = A.I.R. 192b Oudh 185 = 26 O.C. bb. 

Ihe essence of arbitration is that some dispute is referred by the 
Fi a <f^ e \^ r s ^ ttleA1A ^ nt to a tribunal of their own choosing. Russell, p. 1 

AirVn c# A/ibari yBegum v. Rahamat, A.l.R. 19bb All. 861 (S.b.) = 
ui Sulatman, C.J. observed: "In concurrence with the opinions 
of the learned Judges who have made this reference, I hold that an agree- 
ment to abide Dy the statement of a particular witness is in substance not 
a refeience to arbitration. The essence of arbitration is that the arbitrator 
decides the case and his award is in the nature of a judgment which is 
later on incorporated into the decree of the Court. The arbitrator can 
eit lei proceed on the basis of his own knowledge or make enquiries and 
take evidence and then give his decision on such evidence." 


Arbitration is the settlement of a dispute by the decision not of a 
regular and ordinary Court of law but of one or more persons who are 
caned arbitrators.” Encylopaedia of the Laws of England, S. 1. In its 
broad sense arbitration is the substitution, by the consent of parties, of 
another tribunal for the tribunal provided by ordinary process of law, 
a domestic tribunal—as distinguished from a regularly organised Court 
proceeding according to the course of the common law—depending upon 
the voluniary act of the parties disputants on the selection of Judges of 
their own chice. The object of arbitration is the final disposition in a 
speedy and inexpensive way, of the matters involved so that they must 
not become the subject of future litigation between the parties. Encyclo¬ 
paedia of American Eaw and Procedure. So an arbitration is "an 
arrangement for investigation and determination of a matter or matters 
in difference between contending parties by one or more unofficial persons 
chosen by the parties.” Banerjee's Laws of Arbitration , 4th Edn., p.l. 

51. Arbitrator. —It is not a universal proposition that whenever a 
suit can be instituted in a civil court the subject-matter of the suit can 
be referred to arbitration. An arbitrator is a tribunal chosen by the 
consent of the parties and unless the law allows them to choose such a 
tribunal in respect of certain class of cases, they have no power to do so. 
Mohammad v . Ahmed, 6 Ind.Cas 219 = 7 A.L.J. 761.—Where a member 
of the firm of architects is holding an inquiry as to the costs of certain 
work re-done on the refusal of the contractor to do so, he acts in his 
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capacity an an arbitrator. Harnam Singh v. Parsram , 173 Ind.Cas. 401 = 
A.I.R. 1938 Sind 45. 

52. Arbitrator and referee, distinguished. —“An agreement that 
parties will abide by the statement of a witness, who has been designated 
as a referee, is enforceable in law ; and as pointed out by the Court in 
Suraj Narain v. Benimadho , A.I.R. 1937 All. 701 = 171 Ind.Cas. (397, there 
is nothing in law to prevent the parties to a suit from agreeing apart from 
the Oaths Act, to abide by the statement of a third party. The question 
whether such an agreement amounts to (1) a reference under the Oaths 
Act, (2) a reference to arbitration, (3) a mutual admission of the parties 
creating an estoppel, or (4) if carried out, an adjustment of the claim. 
Lakshmi Narain v. Rain Babu, A.I.R. 1953 All. 9(15). These points were 
dealt with elaborately in the Special Bench decision of the Allahabad. 
High Court. Akbari Begam v. Rahmat Hussain, A.I.R. 1933 All. 861 = 
56 All. 39 (S.B.) = 1933 A.L.J. 1127 = 146 Ind.Cas. 48. In the above case 
Sulaiman, C.J. observed at page 879 ; “I hold that an agreement to 
abide by the statement of a particular witness is in substance not a 
referene to arbitration. The essence of arbitration is that the arbitrator 
decides the case and his award is in the nature of a judgment which is 
later on incorporated in a decree of the Court. The arbitrator can either 
proceed on the basis of his own knowledge or make enquiries and take 
evidence and then give his decision on such evidence. But where parties 
agree to abide the statement of a third person or a referee, the leieree 
makes a statement according to his knowledge or belief and the Court 
then decides the case and pronounces its judgment on the basis of such a 
statement and passes a decree thereon. The referee is not authorised to 
make enquiries and take evidence, and then announce his decision on the 
basis of such evidence. He is called upon to make statement according 
to his knowledge or belief. In the case of an arbitration, as the arbitru’or’s 
award is an expression of an opinion and his procedure resembles that 
of a Court, a party is entitled to hie objection and challenge the validity 
of the award. The making of a statement by a referee or a third person 
has no resemblance to a proceeding conducted by him as if he were a 
court of law, and accordingly there can be no procedure for tiling objec¬ 
tions as to its vilidity.” See also. Lakshmi Narain v. Ram Babu , A.I.R. 
i iqq AU * 9 ( 13 )» Rameshwar v. Ghulam , A.I.R. 1939 All. 92 = 1938 A.L.J. 
ii- I,L - R - 1939 Mx - $0=180 Ind.Cas. 316=1938 A.W.R. 807; 
Himachal Singh v. Jatwar Singh , A.I.R. 1924 All. 570 = 80 Ind.Cas 16 = 
4b All. 710; Gordhan Das v. Hussain , A.I.R. 1927 All. 659 = 103 Ind.Cas. 

In Sura j Narain v. Beni Madhab, A.I.R. 1937 All. 701 = 1937 A.L.J. 
Ubb = 1937 All. L.R. 875, the parties to a suit appointed a person as a 
r c eree with respect to their dispute and agreed to abide by the statement 
°1 Such person made in court after making necessary inquiry and the 
. eree was authorised to take oral evidence and inspect documents filed 
111 v\° UTl ' suc h inquiry the referee made a statement in court, but 

u mike the arbitrator on oath. In holding ihai the referee is not an 
arbitrator the court observed: “It is agreed by learned Counsel lor the 
applicant that B. Brij Behari Lai was authorised to perform acts of a 
judicial character, he was not a referee but an arbitrator, and this ton- 
wL^ 11 ^ er ^ ve( i some support from the certain dicta of the Chief Justice 
j, llc h we have quoted from p. 1155 ol the last mentioned case [ Akbari 
i;. Rahmat, A.I.R. 1933 All. 861 (S.B.)j On the other hand, the 
P r ttes to the present suit allowed the referee to be examined on oath 
aw- n ° oal; k administered to an arbitrator, who is merely to file his 
ar< i- It is perhaps diflicult to say exactly what his proceeding was ; 
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it apparently partook of various elements. We think it is obvious how¬ 
ever that it was never the intention of the parties that there should be 
a reference to arbitration under Schedule 2, Civil jp.C. ; their intention 
was that their nominee should make an enquiry and that they would 
be bound by whatever statement he might make in court.” 

Valuer whether arbitrator. —In re Carus Wilson and Greene, 
(1886) J_..R,. 18 O.il.D.7. Lindley, L.J. said : “A valuer may be in one 
sense called an aruitrator, but not in the legal sense of term. In Lhe 
ordinary cases of arbitration there is a dispute which is referred, lhe 
object of the valuation on the other hand is to avoid dispute.” See also, 
Chooney Money JJassee v. Ram Kinkur DuU, 28 Cal. 155, where Maclean\ 
C.J. in delivering the judgment of the court observed as follows : “It may 
well be that it was intended, in making that order ( i.e., the order of 
refeience to the leferees), to make one under section 506, but obviously it 
cannot properly be regarded as one under that section, for what the so- 
called arbitrators and umpire were to decide was not any matter in diffe¬ 
rence between the parties in the suit, but merely to settle the price of the 
pltintill’s share and interest in the disputed property. They were in eiiect 
valuers than arbitrators. [See in re Gurus Wilson and Greene {supra) ]." 

In re Carus Wilson and Greene cited above Lord Esher, M.R. said : 

If it appears from the terms of agreement, by which a matter is submitted 
to any person, that that which he is to do it to be in the nature of a 
judicial inquiry, and that the object is that he should hear the parties 
and decide the matter upon evidence to be led before him, there the person 
is an arbitrator. But if it appears that the object of appointing the person 
was not to settle differences after they had arisen, but to preclude differences 
from arising, there the person appointed is not an arbitrator. There is 
an intermediate class of cases in which a person is appointed to determine 
disputes after they have arisen, but is not bound to hear evidence or 
argument. In those cases it may be more difficult to say whether the 
person is a valuer or an arbitrator. They must be determined according 
to the circumstances in each particular instance by the intention of the 
parties.” 

In Hormusji v. District Local Board, A.I.R. 1934 Sind. 200 = 28 S.L.R. 
223 = 153 Ind.Cas. 361, the court observed : ‘‘One of the essential ingre¬ 
dients of a submission to arbitration is that the parties should intend that 
the dispute intend to be referred should be determined in a quasi¬ 
judicial manner : See Halsbury's Laws of England Vol. 1, part 1071. If 
it is not to be so determined the agreement does not amount to a submission 
and the person who decides the dispute is not an arbitrator. Therein lies 
the distinction between an agreement to accept the decision of a valuer 
*(1) or appraiser or of a racing steward or of the counsel of the parties. 
In all such cases there is no atiimus arbitrandi” 

In Wordsworth v. Smith; (1871) 6 Q.B. 332 = 40 L.J.Q.B. 118, 
Blackburn /• said, “Where by an agreement the right by one of the parties 
to have or do a particular thing is made to depend on the determination 
of a third person, that is not a submission to arbitration, nor is the 
determination is an award.” So also where the contract provides for the 
determination of the claims and liabilities of the contractors by the judg¬ 
ment of some particular persons, this would be incorrectly called a provision 
for submission o arbitration. Scott v. Liverpool Cor. 28 L.J.Ch. 230. 

• V ide Taylor v. Yielding , (1912) 56 S.J. 253 ; Re. Hooper, (1867) L.R. 2 Q.B. 367 ; 
Collins v. Collins (1856) 26 Beav, 306; Leeds v. Burrows, (1810) 12 East. 1. 
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In Kennedy Ltd. v. Barrow-in-Furness Corporation (Vide Hudson on 
Building Contracts , 4th Edn. Vol. II at p. 411), the agreement provided 
that the engineer was to be exclusive Judge on all matters arising out of 
the contract and his certificate was to have the force of an award. It was 
held that the engineer was not an arbitrator. Buckley J. observing : ‘‘He 
(the Engineer) is the person whose determination is required bv the parties. 
It is not a judicial act, but it is an administrative act in the interest of 
the Corporation who is going to pav and he is to be the Tudge. or a kind 
of arbitrator or a person whose decision is to be final in the matter of the 
execution of the work. I do not think that means he is an arbitrator or 
acting in a judicial capacity at all.” 

This case was referred to with approval bv Pichford L.T in Monro v. 
Bocnor Urban Council (1015) 3 K.B. 167 = 84 L.T K.B. 1091 (1095 = 79 
T.P. 286 = 112 L.T. 969. In Charles v. Cardiff Collieries IJd .. (1928) 44 T. 
L.R 448, Scri/tton J. has pointed out that the decision of a Chairman of 
Conciliation Board was not an award within the meaning of the English 
Arbitration Act and the mere fart that the parties bad called the Chair¬ 
man’s decision an award or himself an arbitrator, seemed to his Lordshin. 
a matter of verv small importance, and bv no means introduced the whole 
machinery of the Arbitration Act. 1889. with its special powers to review 
the derisions of a tribunal within the Art. Hormusii v. District Loral 
Board A I R. 1934 Sind. 200 = 20 S L R. 223 = 153 Tnd. Cas. 911. See also 
Re Hammond and Waterton. (1890) 62 L.T. 808. 

54. Quasi-Arbitrators. —The plaintiff rlaimed damages from the 
defendants, a firm of surveyors and valuers, for negligenre while arting as 
his agents in valuing growing timber sold by him to one E. The negligence 
alleged was that the defendants had failed properly to measure the trees, 
and that the plaintiff had conseouentlv received from the purchaser 
considerably less than their true value. The plaintiff and the purchaser 
had jointly appointed the defendants, as arbitrators or ^e.u-arbitrators 
to value the timber and agreed to accept their decision as final and 
binding between them Held that it was the dutv of the valuers to hold 
the scales imnartiallv between the two parties, and no action for negli¬ 
gence would lie against them. The rule extended not onlv to arbitrators 
but also to «7t//7.s£-arbitrators. who were under a dutv to exercise an impartial 
judgment between the parties. Boynton v. Richardson's Firm (1924) W.N. 
262 = 69 Sol. To. 107 = 59 I..To. 569 = 158 L.T. To 131 : see abo Pnhba v. 
Rose (1872) L.R. 7 C.P. 32. 525 : Chambers v Gold Thro he. (1901) 1 K R 
624. “But a mere agreement to accept a valuation need not consume an 
arbitration agreement, but it mav do so. ‘Although an appraisement or 
valuation is not necessarily an award, there is no reason whv it should 
not be’” per Lord Esher M.R. in Handy and Hart cup (1885) 15 O.B.T). 
426 (431). Sec also Finnecrah v. Allen. ( 1913 ) K B. 425 : O’Brien v. Perry 
and Daw (1941) 85. S.J. 142. 

In Des Ram v. Secretary of State , A.I.R. 1936 Sind 201=165 Tnd.Cas. 
598, the Court observed : “It is well-settled that a mere agreement between 
two persons to be concluded by the decision of a third does not itself 
constitute such person an orbitrator. To give him that character it should 
be intended that such third person should determine the dispute in a 
< 7 t/r 7 .vi-judicial manner : 28 S.L.R. 223 (1) at page 227. What is the 
intention of the parties in any particlar case must necessarily depend 
upon the true construction of the agreement between them. Tn a series 
of cases it has been held that where an architect or other technical expert 
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m the service of one of the parties to a contract is clothed with authority 
to settle disputes between the parties which he is required to decide 
merely by exercise of his own skill and judgment, such architect or expert 
is not an arbitrator. The Superintending Engineer was the officer represen¬ 
ting the Secretary of State in the contracts, which were signed by him 
on behalf of the Secretary of State. He was competent to decide the 
disputes by the use of his eyes, his knowledge and his skill to use the 
words of Lord Esher M.R. in In Re Dawdy, (1885) 15 Q.B.D. 426, and 
there is nothing either in clause 25 or in the rest of the contract form, 
to suggest that the Superintending Engineer was required to give his 
decision in a quasi-judicial manner. See also Hormusji v. District Local 
Board, A.I.R. 1934 Sind 200 = 153 Ind.Cas. 911=28 S.L.R. 223. 

A clause in the agreement between the parties provided as follows : 
“Except where otherwise specified in the contract the decision of the 
Superintending Engineer of the circle for the time being shall be final, 
conclusive, and binding on all parties to the contract on all questions 
relating to the meaning of the specifications, etc. The subordinate Judge 
held that the agreement in the clause did not indicate anv animus 
arbitrandi and was in the nature of a reference to a valuer or an assessor: 
In holding that the finding was not correct, Abdur Rahaman J. observed : 
‘I do not find myself in agreement with this finding. It is true that the 
words ‘arbitration’ or ‘arbitrator’ or arbitration agreement’ do not appear 
in the clause but that is, in mv view, immaterial so long as the parties 
can be found to have agreed to allow the matter to be decided by a person 
of their own selection whose decision is to be final, conclusive or binding 
on them’’. Governor-General v. Simla Banking, A.I.R. 1947 Lah. 215 = 
226 I.C. 444. 

55. Building contract—^Architects’ certificate. —A building owner 
employed an architect for reward to supervise the erection of certain houses 
bv a contractor. The building contract provided for payment on account 
of the works during their progress, and for the payment of the balance 
after their completion, upon certificates of the architect, showing the final 
balance due or payable to the contractor, should be conclusive evidence 
of the works having been duly completed, and that the contractor was 
entitled to receive payment of the final balance. Held that the architect, 
in ascertaining the amount due to the contractor and certifying for the 
same under the contract, occupied the position of an arbitrator, and there¬ 
fore was not liable to an action by the building owner for negligence in 
the exercise of those functions. Chambers v. Gold thrope, (1901) 1 K.B. 
624 = 70 L.J.K B. 482 = 84 L.T. 444 = 17 T.E.R. 304. In delivering his 
judgment A.L. Smith M. R. said : “The question raised is whether, in 
ascertaining and certifying the amount payable by the defendant to the 
contractor the plaintiff was in the position of an arbitrator between the 
building owner and the contractor, or merely in the position of an agent 
for the building owner. If he were merely in the latter position, he 
would be liable" for negligence ; but if he were in the position of an 
arbitrator then beyond all doubt, the building owner could not sue him 
for negligence, for in that case he would only be liable to an action on 
the ground of fraud or legligence. 

It was argued that there was no dispute between the parties 
prior to the plaintiff giving his certificate and that, unless there 
was a dispute, the plaintiff could not be in the position of an 
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arbitrator. I do not see why there should not be an arbitration to settle 
matters, as to which, even if there was no actual dispute, there would 
probably be a dispute unless they were so settled. In the case of Tharsis 
Sulphur Co. v. Loftus, 4 C.P.D. 148, there was no more a dispute than 
in the present case. There a ship having incurred a general average loss, 

an average adjustment had to be made.It was held that the average 

adjuster could not be sent for negligence on the general principle that a 
person so employed is in the position of an arbitrator, and cannot be sent 
in respect of the manner in which he has exercised his functions, unless 
he be guilty of fraud or collusion. Bovill C.J. said : “No authority has 
been cited to shew that a person called upon to act as an arbitrator, or to 
settle dosputes, or adjust accounts between parties, is liable to an action 
for negligence.” Kealing J. said : “Now, without deciding what is the 
proper definition of an arbitrator, it appears to me clear that the defendant 
is in the position of an arbitrator for the present purpose, in as much as 
he was a person by whose decision two parties having a difference agreed 
to be bound. It appears to me that the safe rule, when parties agree to 
be bound bv the decision of a third party on anv matter, is that they take 
him in such a case for better or worse : and. if he discharges .his duty 
faithfully and honestlv, they must be satisfied.” Brett J. said : “Then it 
is said that the defendant is liable because he was not an arbitrator, but 
only a person who undertakes to adjust accounts between the two parties. 
Now the case of Pappn v. Rose (L..R. 7 G.P. 32, 525) decides that a person 
who undertakes to give decision between two parties as to any matter, 
though he may not he an arbitrator in the strict sense of the word, as not 
being bound to exercise all the judicial functions for the purpose of 
deciding the matter in dispute that an arbitrator in. the strict sense, of (he 
term would have to exercise, nevertheless, is not liable to an action for 
want of case, and that, if an arbitrator in strict sense of the word is not 
liable for want of case, it follows that a person who has undertaken to 
decide a dispute between the parties is also not liable.” See also Neale v. 
Richardson . (1938) 1 All. E.R. 753 = 158 L.T. 308 = 54 T.h.R. 539. In 
the case Chambers v. Gold thrope, ubi supra Romer L.J. in his dissenting 
judgment made the following observations: “I regret to sav that I differ 
from the Master of the Rolls and mv brother Colliyis in this case.^ I will 
first state mv view as to the principle which in mv opinion, applies to a 
case of this kind. Suppose a person undertakes for reward to value or 
estimate for another work about to be done for his principal bv a thirc 
person ; in mv opinion, he does not. so far as his principal is concerned, 
become in the position of an arbitrator in regard to bis valuation or 
estimate, merelv because he knows that his principal and the thirc person 
have by contract between them agreed that, in default of dispute pr< \ ions \ 
with regard to the matter, his valuation or estimate is to be taken as 
conclusive, and as determining the price to be paid bv his principa oi 

the work to be done by the third person —.The state of the aut to 

rities on the subject is not altogether satisfactorv.•.*_ 1C . £C^_ C1 

question of principle had to be considered in Wadsworth v. Smith ^ 
6 Q.B. 322) by Cockburn C.L., Blackburn Mellnr J. and TTntin . e . n .J‘ 
They had in that case to consider whether, under a clause in a mi <■ '% 
contract, an architect was constituted an arbitrator as to certain ma . 
Cockburn C.J. said in judgment : “I am bv no means disposed to sav 
that this amounts to a submission to arbitration, although it is c • 
wider and difierent from many clauses as to certificate of architects wtn 
have occurred in cases under building contracts, and w uc 1 


been 
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determined to be binding on the builder, and to the clauses of arbitration. 
The present clause is certainly more like a submission to arbitration ; it 
is on the confines of the two classes ; but on the whole it seems to me to 
savour more of a mere architect’s certificate than of a judicial proceeding.” 
Blackburn J. said : " Where by agreement the right of one of the parties 
to have or do a particular thing is made to depend on the determination 
of a third person, that is not a submission to arbitration, nor is the 
determination an award, but where there is an agreement that any dispute 
about a particular thing shall be enquired of and determined by a person 
named, that may amount to a submission to arbitration, and the determi¬ 
nation though in the form of a certificate, be an award.** Mellor J. 
concurred. Hanen J. said: “I think this is not an agreement or sub¬ 
mission to arbitration : the clause in question seems to me no more than 
an extension of the ordinary clause in building contracts, that the certi¬ 
ficate of the architect shall be conclusive as to work done, and the mode 
of doing it.” Where a building contract contains a clause bv which a 
certificate of the architect is made a condition orccedent to anv right of 
the contractor to payment and the contract also contains a clause bv 
which all disputes except those left to the sole discretion of the architect 
are to be referred to arbitration, no doubt, the parties will not be 
allowed to question the finalitv of the decision of the architect in respect 
of matter in which the decision of the architect has become final and 
binding. But the dispute as to whether certificate has been improperly 
referred is a Question that can be gone into bv the arbitrator as being 
within the arbitration clause of the agreement. So also the claim for 
payment for works done which has been referred is a dispute which 
is covered bv the arbitration clause. Gannon Dunkely 8c Co. v. Union 
Carbide (India) Ltd A I R. 1962 Cal. 360. 

56. Architects Certificate—Arbitration agreement distinguished. 

—Where a member of the firm of architects is holding an enquiry as to 
the cost of certain work done in case of a dispute between the owner and 
the contractor, he acts in his capacity as an arbitrator and is subject to 
the provision of the Arbitration Act. Harnam Singh v. Parsram. A.I.R. 
1038 Sind. 45 = 173 Ind.Cal 401. In that case clause 6 reads: “In all 
disputes of whatever nature arising out of this contract, the decision of 
the architects should be final and binding against both the parties. The 
law on the subject is thus stated in para 505 of Halsbury s Lazos of England, 
Vol. 3. Hail sham Edition : “In cases where the architect or engineer who 
has to give a certificate of approval of the work done is also the person 
designed to act as arbitrator in case of disputes : it is verv important to 
distinguish between his duties and powers in his capacity as arbitrator. 
It must also be observed that he may be acting in regard to the same 
matter at one time in the one capacity and at another time in the other. 
When the architect or engineer is acting in his capacity as certifier, the 
provisions of the Arbitration Act. 1880, do not apply, while he is acting 
in his capacity as arbitrator thev do” cited in A.I.R. 1038 Sind. 45 Supra. 
In Hudson on Building Contracts. Edn., 6, at page 506, the case is stated 
thus : “Arbitrators may, it is submitted, decide without formally examin¬ 
ing witnesses or hearing evidence in cases where : (1) thev are employed 
to decide owing to and by the exercise of their skill and knowledge of 
the subject, (2) there is an agreement to refer an apparent intention that 
thev should not hear witnesses ; or (3) there are no facts which should be 
inquired into beyond those which are within the skill and knowledge of 
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the arbitrators in the particular subject ; or (4) the parties do not ask for a 
hearing or tender any evidence.” 

57. Position of architects and engineers when decision is made 
final. —The position of Architects and Engineers whose decision is made 
final, in respect of contracts whose execution is put under their supervision 
is that they are not ‘arbitrators’ in the sense in which the term is used in 
the Arbitration Act, but whether called arbitrators or ^uasi-arbitrators or by 
any other label, they are, when exercising that kind of power, discharging 
judicial functions. Decision of the Privy Council and of the House of 
Lords particularly emphasise that engineers placed in that situation, 
specially when they happen to be the employees of one of contracting 
parlies are in a very delicate and embarrasing situation, and on the one 
hand if it is true that the other party is bound by a contract into which 
he has entered with his eyes open knowing that finality is attached to the 
decision of an employee of the other side, that party is entitled to insist 
that that person should have acted judicially with a full realisation of 
the responsibilities of his position in dealing with matter of that kind. Per 
V aradachariur J. in S. I. Jiy. Co. v. Bhashyam , A.I.R. 1935 Mad. 356 = 
41 M.L.YV. 130=1935 M.W.N. 134. In that case the learned judge con¬ 
tinued : “We are not called upon to define the extent of formal procedure 
which should be adopted by a person exercising such a power ; but the 
procedure followed by him is at least important as indicating whether in 
the particular instance he intended to act only as a servant of one of the 
contracting parties or in the conscious exercise of the powers conferred on 
him by the special terms of the agreement. This aspect of the question 
is adverted to by their Lordship of the privy Council in Bombay Burrnah 
Trading Cor. Ltd. v. Aga Mahomed (1911) 34 Mad. 453 = 12 Ind.Cal. 44 
= 38 I.A. 169 (P.G.) by the House of Lords in Hickman & Co. v. Roberts, 
(1913) A.C. 229 = 82 L.J.K.B. 678 and pristol Corporation v. John Bird & 
Co. (1913) A.C. 241=82 L.J.K.B. 684 = 29 T.L.R. 360 = 108 L.T. 434. Two 
other cases referred to by the learned counsel for the appellant namely, 
Stevenson v. Watson (1879) 4 C.P.D. 148=48 L.J.C.P. 318 = 40 L.T. 485 
and Chambers v. Gold-thrope, (1901) 1 K.B.D. 624 = 70 L.J.K.B. 482= 10 
L.T. 485, are not much in point. i hey deal with the question how far 
an engineer or architect acting under such circumstances can be held liable 
lor negligence.” 


58. Arbitration and appraisement distinguished. — 1 he first 
element of a submission to arbitration is, that it should show an intention 
ol the parties to be concluded by the decision of the arbitrator. But a 
mere agreement between two persons to be concluded by the decision of a 
third would not in itself constitute that third person an arbitrator. 1 o 
give him that character there must be a ‘‘difference” between the parties ; 
or his duties involve the performance of judicial functions. 1 bus, where 
it is left to a person to whom the matter is referred to put a value upon 
something which the parties have already agreed shall be paid for, this 
is not an arbitration in the proper sense of the term, but an appraisement, 
which in reality prevents diperenccs and does not settle any which have 
arisen [ Collins v. Collins 28 L.J.Ch. 184=26 Beav. 306; Bros x.tlelsham, 
36 L.J.Ex 20 = L.R. 2 Ex. 72; Turner v. Goulden, 13 L.J.C.P. 60 = L.R. 
9 C.P. 57 ; Fry Specific Performance, 192], so that ordinarily a person valu¬ 
ing between an incoming and outgoing tenant ( Leeds v. Burrow, 12 East. 
1), or an incoming and outgoing incumbent ( Jenhis v. Bettorain, 24 L.J. 
C.P. 94 = 15 C.B. 168), or between a vendor and a purchaser {Lee v. Harnng- 
way, 3 L.J.K.B. 124 ; Turner v. Goulden, Supra), even under the ordinary 
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condition of sale providing for compensation for errors in particulars 
{Bors v. He Is ham, supra) is not an arbitrator. Neither is a person to 
whom is left the uncontrolled decision of the rights of the parties, as 
when a building contract provides that no sum shall be due to the con¬ 
tractor until the amount thereof is certified by the engineer or architect 
oi the employee. [Wadsworth v. Smith, 40 L.J.Q.B. 118 = L.R. 6 Q.B. 
332 Scott v. Corporation of Liverpool, 28 L.J.C.'330 = 3 Deg. & J. 334]— 
Redman, page 1 ; sec also Vadilal v. Thakorelal, A.I.R. 1954 Bom. 121. 

59. Valuation and Arbitration—Remedy. —The distinction between 
a mere valuation and arbitration is important to be borne in mind. In 
the case of a valuation the Courts have no jurisdiction to interfere 
between the parties, or enforce their agreement under the statute applicable 
to arbitration [Lee Hening, 3 L.J.K.B. 124 ; Colins v. Collins, 28 L.J.Ch. 
184 ; Bors v. Helsham, 36 L.J. Ex. 20 = I_.R. 2 Ex. 701. The distinction 
between valuation and arbitration is this: valuers are appointed to 
prevent dispute, while arbitrators are appointed to settle a dispute 
after the dispute has arisen. State of Bihar v. Indian Copper Cor¬ 
poration 1960 B.E.J.R. 105 = 1.E.R. 38 Pat. 1160. Moreover, an action 
for negligence would lie against a valuer, but not against an 
arbitrator [Turner v. Goulden, supra]. A valuation would only require 
to be stamped as an appraisement not as an award [ Leeds v. Burrows, 12 
East. 1], even though on the form of an award [Perkins v. Poles, 2 Chils. 
399]— Redman page 3. Vide notes under Section 2(b) under the heading 
A ward—Characteristic of. 

bU. Stewards of races, whether Arbitrator.— The stewards of a 
horse race are not in the position of arbitrator between the persons whose 
horses are in race, and the rules of law applicable to arbitrators do not 
apply to them. Park v. Winteringham, 28 L.J.Q.B. 123 = 117 R.R. 261; 
Lllis v. Hooper (1858) 157 R.R. Kalu v. Ram, 3 Ind.Cas. 55. Where the 
Stewards have got jurisdiction to entertain any dispute their decision is 
Iinal and supreme and is not liable to be questioned in any Courts of 
law, if they give party aggreieved or affected reasonable notice of what he 
had to answer and an opportunity of being heard. Even if the Civil Court 
thinks that the Stewards are wrong in their decision, the High Court 
lias no jurisdiction to interfere. 'The principles of natural justice as 
applied to racing only require that the person affected should have 
reasonable notice of what he has to answer and an opportunity of being 
heard ; it is not necessary, that a charge should be framed against the 
person affected, that evidence in support thereof should be led in his 
presence and that he should have an opportunity to cross-examine the 
witnesses and to call witnesses in rebuttal. The proceedings before the 
stewards need not be according to the strict rules of law, the stewards has 
only to observe the rules of natural justice. Daryanormal v. Karachi Race 
Club, I.L.R. (1944) Kar. 364 = 218 Ind.Cas. 385 = A.I.R. 1945 Sind. 21. 
Jt is however for the Civil Court to determine whether a certain matter 
in dispute is within the jurisdiction of the stewards and if so, whether 
they have acted according to the elementary principles of natural justice 
and fairplay. The jurisdiction of the Civil Court can only be exercised 
within these narrow limits. Royal Calcutta Turf Club v. Kishen Chand, 
201 Ind.Cas. 619 = A.I.R. 1942 JLali. 179 = 44 P.L.R. 236 ; Cockson v. 
Hareu'ood, (1932) 146 E.T. 550, Parr v. Winteringham 28 I.J.Q.B. 123 ; 
Cipriani v. Burdlett (1933) A.C. 83, Ellis v. Hooper, 28 L.J.Ex. 1. 

61. One party agreeing to abide’by the decision of the other.— 

If a party to a contract agrees that in case of any dispute arising out of 
the contract or in any matter concerning the contract he will abide by 
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the decision of the other party, he cannot afterwards be allowed to say 
that such a decision is not binding upon him being a decision by a 
person in his own case. The only possible ground on which perhaps 
lie may attack it, is by showing that it is arbitrary or otherwise unjust. 
Burma Oil v. N(train , 104 Ind.Cas. 185 = A.I.R. 1927 Sind. 253 see also 5 
Mad. 173; Dataram v. Forbes, A.I.R. 1930 Sind 17 = 117 Ind.Cas. 778. 

62. Parties agreeing to abide by the statement of certain advocate. 

—Where the parties to a dispute make a statement that certain abvocate 
be appointed as referee and that he may hear the evidence orally and 
make a statement which will be binding on the parties, the agreement 
does amount to an arbitration agreement when the evidence shows, that 
it was not the intention of the parties to appoint an orbitrator. Pralap 
v. Narain, A.I.R. 1951 Punj. 416 = 53 P.JL.R. 37=6 D.L.R. (Simla) 219. 
If the parties are in law entitled to agree to abide by the statement of 
any person as a referee, there apears to be no reason why the rights of 
the party should in any manner be restricted as regards matter to be decided 
on the basis of the referee’s statement. It would not be either convenient 
or in the interests of the parties to adjust their difference in part, that is, 
so far as they relate to question of tact on the basis of the referee's state¬ 
ment, and to leave questions of law to be decided by Court. JLakshmi v. 
Ram, A.I.R. 1953 Ail. 9. In that case the Court observed : “ The parties 
may choose a referee well-versed in law, in whom they have full trust 
and. confidence and agree to abide by his statement on question of law as 
well as of facts. A referee is to make a statement according to his own 
knowledge and belief ; and if he is competent to make such a statement on 
question of law and facts both, the parties can certainly agree to abide by his 
statement on all the questions and adjust their differences accordingly. 
In my opinion, there is no reason why in such cases a distinction should 
be drawn betwen question of law and those relating to facts.’ See also 
Suraj v. Beni, A.I.R. 1937 All. 701 = 1937 A.L.J. 1066 = 171 I.C. 697. But 
a part of the dispute may be subject-matter of reference. Ives v. William, 
(.1894) 2 Ch. 478, Bristol v. Bird, (1913) A.C. 261. 

63. An agreement to decide suit by lottery. —“Where it appeals 
from the terms of an agreement for the settlement of dispute, that the 
parties was that there should be an inquiry in the nature of judicial inquiry 
and that their respective cases should be heard and a decision arrived at 
upon the evidence there is a reference to arbitration, Hojjer, In re, (1867) 
36 L.J.Q.B. 97; Canes Wilson In re. (1887) 56 L.J.Q.B. 530; Chambers v. 
Golden t hr ope (1901) 70 JL.J.K.B. 482 = (1901) 1 K.B. 624 = 84 L.T. 441; 
Hamond and Waterton, In re, 62 L.T. 808. It lias been expressly held 
that stewards of a horse race, appointed to settle any dispute respecting 
it, are not arbitrators in the strict sense : Ellis v. Hooper, (1859) 28 L.J. : 

Ex. 1.A submission is an agreement to take the decision and not the 

advice only, of the person or persons to whom the matter is to be relcircd. 
It is also manifest that the acceptance of ollice by an arbitrator is indispen¬ 
sable to perfect his appointment, liingland v. Law tides, (1861) 33 L.J.C.l . 
25=15 C.B. (N.S.) 173 = 9 L.T., 479, though of course such acceptance may 
be express or implied from his conduct in proceeding to an award. 

“Now in the present case, the parties had a dispute, and they 
made a perfectly valid submission of that dispute to the arbitration 
of Gokul Prosad. They sought his decision on that dispute. But it 
is manifest that he did not accept the proposal made to employ his 
judgment in considering the merits of the dispute. lie* made a counter 




** THE ARBITRATION ACT [PREAMBLE 

proposal, that the parties should refer the dispute, not to his judgment, 
but to chance—that two pieces of paper, one blank and the other having 
entered upon it some description of the property in dispute, should be 
placed together, and then drawn after the manner of lottery and the 
party drawing the paper exhibiting the property in dispute should win 
the suit. The parties agreed to the lottery. Thereupon the submission 
to arbitration fell through, the appointment of an arbitrator was never 
completed and no arbitration award remained possible. An actor or 
manager in a lottery is certainly not an arbitrator in any sense, nor can 

the result of any enquiry be called an arbitration award.it is not 

an offspring of his judgment ; there is no ‘decision’ by him in any intelli¬ 
gible and accepted significance of that term.Therefore, in this 

case, Gokul Prosad never became an arbitrator and did not accept it. 
Neither was there any award. The proposal to arbitrate was superseded 

on his suggestion, by an agreement to compromise.I am of opinion 

that the agreement was void ab initio as being one by way of wager and 
forbidden by Section 30 of the Contract Act/’ Kaluram v. Ram Dayal 
3 Ind.Cas. 55=5 N.L.R. 107 ; but see Ram Bahadur v. Sreekant , A.I.R. 
1943 Pat. 285 = 22 Pat. 108 = 211 Ind.Cas. 137, where it has been held that 
allotment of property by lot by the arbitrators did not amount to mis¬ 
conduct, when it was done in the presence of the parties and with their 
full concurrence. 

64. Arbitrator and comissioner, difference between.—The essential 
difference between a commissioner appointed to effect a partition and an 
arbitrator is that the former is an officer selected and appointed by the 
court wlieareas the latter is a person selected by the parties. In 
the former case the parties express no consent to be bound by 
the decision of the commissioner and whose decision the parties may 
challenge before the court passing a final decree. In the latter case they 
express such consent and cannot challenge the arbitrators’ decision on 
questions of law or fact except on the limited grounds contained in the 
Act. Bholanatii Roy v. Batakrishna Roy , 95 Ind.Cas. 321= A.I.R. 1927 
Pat. 135 = 7 P.L.J. 735; Radhey v. Kanhai Lai, A.I.R. 1939 Pat. 526 = 
18 Pat. 193 = 1939 P.W.N. 591 = 185 Ind.Cas. 52. 

65. Arbitrator and mediator, difference between. Where a person 
is asked to act as mediator in the settlement of a dispute, and records a 
settlement agreed on by the parties, his act is not that of an arbitrator, 
and the record made by him is not an award, and if that record is at 
all operative it is so only as a contract between those who have signed it. 
Subrarnania Aiyar v. Kalyansundaram , 53 Ind.Cas. 283. The decision of 
a mediator is binding on the parties and is not irrelevant, in a suit 
involving the subject-matter of the arbitration. Ramachandra v. Narayana- 
sami, A.I.R. 1927 Mad. 426 = 99 Ind.Cas. 620. 

66. Three essential elements of arbitration.—In Kaluram v. Ram 
Dayal, *3 Ind.Cas. 55 = 5 N.L.R. 107, Stanyon A.C.J. observed : “In the 
first place it is not in every case where two parties intend to be concluded 
by the decision of a third, that third person is an arbitrator. An opinion, 
Qi evC n a decision, may be sought by two persons from a third merely 
to preclude differences from arising, and to settle them after they have 
arisen ; and such an opinion or decision would appear generally not to 
he an award. [Cf. Leeds v. Burrows, 12 East 1 ; Collins v. Collins, (1859) 
28 L.T.Ch. 184 ; Turner v. Goaldcn, (1874) 43 L.J.C.P. 60 ; Lee v. 
Hemingway, (1934) 3 L.J. (N.S.) K.B. 124, Cams Wilson , In re, (1887) 
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56 L.J.Q.B. 530; Jenkins v. Betram, (1855) 24 L.J.C.P. 94, and Bos v. 
Helsham, L.R. 2 Ex. 72.] Where it appears from the terms of an agree¬ 
ment for the settlement of disputes, that the intention of the parties was 
that there should be an inquiry in the nature of a judicial inquiry, and 
that their respective cases should be heard and a decision arrived at upon 
the evidence, there is reference to arbitration \Hoffer, In re (1867) 36 
I.J.Q.B. 97. Cams Wilson , In re (supra) ; Chambers v. Goldthrope, (1901) 
1 K.B. 624 = 70 L.J.K..B. 482 = 84 L.T. 444; Hammond and Waterton, In 
re, 62 I-.T. 808.] It has been expressly held that stewards of a horse 
race, appointed to settle anv disputes respecting it, are not arbitrators 
in the strict sense. \Ellis v. Hopper, (1859) 28 L.J.F.x. 1.] Both submission 
to arbitration and the award thereon may be oral absolutely informal ; but 
three elements are inseparable from every arbitration, namely, (1) a dispute 
between two persons requiring settlement, (2) its submission for settlement 
to a third person, and (3) a decision by third person according to his own 
judgment. A submission is an agreement to take the decision, and not 
the advice onlv, of the person or persons to whom the matter is referred. 
It is also manifest that the acceptance of the office by an arbitrator is 
indispensable to perfect his apointment, | 'Rin gland v. Lowndes, (1864) 
33 L.J.C.P. 25],. though of course such acceptance mav be express or 
implied from his conduct in proceeding to an award/’ A referee is not 
an arbitrator. Partap v. Narain, 6 D.L.R. (Simla) 219 = AIR. 1951 Punj. 
416 = 53 P.L.R. 37. Arbitrators appointed under the Rules of the Bengal 
Chamber of Commerce must be held to enter upon the reference when 
thev decide to accept their appointment and take steps in concert to 
obtain from the parties the necessary statement and papers to enable 
them to decide the matter and make an award. Bajrangnl v. Laduram, 55 
C.W.N. 147 = A.I.R. 1951 Cal. 28 per Harries C.J. An arbitrator cannot be 
said to enter upon the reference the moment he is appointed an arbitrator. 
Arbitrators enter upon reference when thev actuallv begin to discharge 
the functions of arbitrators and that does not connote that both the parties 
must be before the arbitrators or that there must be some previous pro¬ 
em ptorv order compelling the arbitrators, to conclude the hearing exparte. 
Issuing mandators' direction for pleadings or for particulars or for 
interrogators or fixing pre-emntorv dates for hearing can onlv done bv 
the arbitrators when thev have begun their work as such and taken 
upon themselves the functions of arbitrators. Ibid per Chafterjee J. 

As regards difference between an arbitrator and a referee, vide 
Akbari Begum v. Rahamat A.T.R. 1933 All. 861 = 1933 A.FT. 
1127 = 146 Tnd.Cas. 84 (F.B.) ; Surajnarain v. Beni, A.T.R. 1937 All. 
701 =1937 A.L.J. 1066: Himanchal Singh v. Jatwar Singh. A.T.R. 
1924 All. 570 = 80 8Tnd.Cas. 16 = 46 All. 710: Bishambar v. Radha, 
A.I.R. 1931 All. 557 = 133 Tnd.Cas. 29 = 53 All. 673 = 1931 A.T..T- 
393; Kesho v. Peare. A.T.R. 1923 All. 443=71 Tnd.Cas. 761=21 
A.L.J. 209: Rameshwor v. Ghulam. A.T.R. 1939 All. 92 = 1938 A.F.J. 

1132 = 1.L.R. 1939 All. 50 = 180 Tnd.Cas 316. As soon as the agreement 
has been fullv carried out bv the Court and the referee has made his 
statement in favour of one of the parties or the other, it is too late for 
the either partv to go back the agreement, and at this stage the agreement 
must be deemed to have eventuated into an adjustment of the claim in 
accordance with the statement alreadv made. Akbari Brgam v. 

Rahamat, supra. 

67. Arbitrator—meaning of. —Arbitration means a reference to the 
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decision of one or more person, either with or without an umpire of 
some matter or matters between the parties. Collins v. Collins, (1858) 26 
Beav. 306 = 53 E.R. 916. So arbitration is the settlement of a dispute by 
the decision, not of a regular and ordinary Court of law but of one or 
more persons who are called arbitrators. Encyclopedia of the Laws of 
England, heading Arbitration S. I. So the person appointed to adjudicate 
upon the difference is called an Arbitrator, flalsbury’s Laws of England 
Vol. 1, para 941. The arbitrators are persons indifferently chosen to 
determine the matters in controversy according to their own minds, 
whether they be matters of law or fact. Bac. Abr tit. Arbitrament D. 
“An arbitrator is an extraordinary judge which is chosen and hath 
power to judge given to him by the only mutual consent, will compromise, 
and election of private persons striving to the end they may decide their 
controversies, who because the controversie is committed to his pleasure 
and arbitrement is termed an arbitrator, and for that it is done by the 
mutual promise or compromise of the parties he is called compromises 
judge” Dver 356 cited in Russell, 15th Edn., p. 97. “If it appears from 
the terms of the agreement bv which a matter is submitted to a person’s 
decision that the intention of the parties was that he should hold an 
enouirv and hear the respective cases of the parties, and decide upon 
evidence laid before him. then the case is one of an arbitration. The 
intention in such cases is that there should be a iudicial enouirv worked 
out in a judicial manner.** Per Lord Esher M. R. v. Re Corns Wilson 
and Greene. (1886) 18 Q.B.D. 7 at p. 9, cited bv Russell 15th Edn. p. 29. 
Where parties agree to refer their dispute to a third person for decision 
and where that person has to do some iudicial or ^ w/wt-judicial work, his 
decision is an award. Mohammad v. Osman AH. A.I.R. 1935 Cal. 239 = 
60 C.E.T. 173 = 39 C.W.N. 480 = 62 Cal 229 = 155 Ind.Cas. 915: see also 
Khobhari v. Jhamman , 1917 Cal. 327 = 34 Ind.Cas. 209. Re Corns Wilson 
and Greene, supra. 

An arbitrator cannot be said to enter on the reference the moment 
he is appointed an arbitrator. It is necessarv that he must actuallv begin 
the work in the presence of the parties or with notice to them before he 
ran be said to have entered on the reference. A Tanda Kishore v. Bally 
Co-operatii/e Society, A.I.R. 1943 Cal. 255 = 1.E.R. H9431 2 Cal. 431=47 
C.W.N. 478=208 Ind.Cas. 196. “Acceptance of office’* says Russell “bv 
the arbitrator appears to the necessary to perfect his appointment . Russell 
15th Edn. p. 134. The rule is the same in the case of an umpire. Ring- 
land v. Lowndes, (18631 15 C.B.N.S. 173 = 33 L.T.C.P. 25. 

68. Arbitrators—functions of.— An arbitrator is a judge of law 
and facts and the Court should not set as a Court of appeal on awards of 
arbitrators in respect of matters of law and fact. Tirati Das v. Motiram, 
I.E.R. (19461 Kas. 302 = A.I.R. 1947 Sind 110. 

69. Who may be aonointed an arbitrator.— -Any person in whom 
the parties may have confidence and to whose decision they mav choose 
to refer their disputes or differences mav be selected to act as arbitrator, 
provided he is not prohibited from so acting by any express provision of 
a statute, or by reason of public policy. Every person is free to choose 
his own judge for the settlement of any matter in controversy between 
himself and another, and the judge so chosen if accepted by the opposite 
party is clother with the authority to arbitrate before the controversv 
referred to him. If the parties choose an incompetent or unfit person 
that is their own affair. Re Shaw and Sims, (1851) 17 L.TJnn. 160; 
Banerjee p. 152. 
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“Neither natural or legal disabilities do hinder any one from being 
an arbitrator. If they are incompetent judges, the fault is in them that 
choose them. They are called arbitrators, because they have an arbitrary 
power, if their judgement be according to submission. If they observe 
their commission and keep within their jurisdiction, their sentences are 
definitive, from which there lies no appeal.” Vin. Abr. tit. Arbitrament 
A 2 cited in Russell 15th Edn. p. 97. But a more qualified statement 
of the law is thus stated in West. Symb. Part II, tit. compromise, s. 23: 
Touching their i.e., the arbitrators* sufficiency such persons are to be 
elected as have sufficient skill in matters compromised, and have neither 
legal nor natural impediments to give an upright sentence. Riissell p. 
97. So even if the arbitrator had any interest, known to the parties, he 
would be perfectly competent to act as arbitrator, if the parties to the 
controversy had confidence in his decision, provided he accepts the office. 
Banerjee p. 152. A partv to the controversy may be appointed an 
arbitrator Matthew v. OUerton, (1694) 4 Md. 226. The following 
defects are considered as disabilities: (1) deafness, dumbness and blind¬ 
ness: (2) Madness and idiocy”. Vide Russell p. 98. According to Bac. 

Abr. tit. Arbitrament it is stated that an infant may be an arbitrator, but 
contrary view is expressed in West. Russell, p. 98. 

70 Fluctuating body. —A reference may be made to a body or class 
of persons who may vary from time to time, and the reference will be 
treated as being to the members of that body or class at the time when 
the dispute comes up for decision. Russell p. 98. Vide Section 4 under 
the heading reference to a fluctuating body. 

71. Reference to arbitrator by office. —The question whether the 
words “shall be referred to the arbitrator of the Superintending Engineer 
of Circle ‘for the time being' in the arbitration clause of the agreement 
should be construed to mean that the Arbitrator must be the Superin¬ 
tending Engineer of the circle concerned until the date of his passing 
the award depends on a construction of the expression ‘for the time being 
in that clause. If on the date of refrence the Arbitrator was the Superin¬ 
tending Engineer of the circle within whose jurisdiction the work in 
question was completed, he may dispose of the reference even though, he 
mav be transferred elsewhere prior to his giving his decision. Union of 
India v. Radhanath I.E.R. (1961) cut. 278 = A.T.R. 1961 Orissa 143 f A.T.R. 
1954 Cal. 606 relied on) ; see also Bachna Ram v. State of Punjab A.T.R. 

1962 Punj. 85. 


72. Rules of Arbitration of the Bengal Chamber of Commerce 
and other association.— Parties referring the matter for arbitration ot 
the Bengal Chamber of Commerce are bound by the rules of that associa 
tion. Vide Kalihar Jute Mills v. Lachmi Narain, A.T.R. 1958 Cal >01 : 
Baranagar Jute v. Hufaschand. 62 C.W.N. 734 =A.T.R. 1958 Cal. 490. As 
regards the rules of Madras Kirana Merchants’ Association and other 
association, vide Shah Lai Chand v. R. S. Jain , (19:>8) 2 M.Iv.J. 56 . 


73. Presiding Judge— Matters may he referred to a Pjcsidt 
judge as an arbitrator. In re, Durham County Permanent Buildtr 
Society, (1871) L.R. 7 Ch. 45; see also Nidamurthi v. Thammana z> 
Mad.. 76 ; Kumar Saradindu Roy v. Bhagabati, 10 C.W.N. 835: Baihnnta 
v Sita 38 Cal. 421 ; Sayid v. Kalabhai, 23 Bom. 752 ; Parbati v. Bathun a, 
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Caf’ws 8 a 7^1 A ^ V ; N * 3 *j 7/2 Te i Nt ™°gaddu Peda Nagamma. 26 Ind. 
v F^!n/fS Kala v.Maung Neik , 44 Ind.Cas. 622. In Parfraft 

lonoin^ • k> has T been beld the award of the presiding judge 
appomfed in his personal capacity is not bad because there is Government 

ain /£ ltm A e rjy Ganga V * Lakhra h 9 All. 253. But in Madan 

of rh? r 'J U T? n t a ^ £ 1K 1928 Mh 497 ’ the Courts flowed the decision 
°/ Ca ^ e r arbatl Kuer v. Vaikanta 4 A.L.I. 89 = 27 AWN 35* see 

*rL aX lit* V A1 “ l 937 224 . 4™v 35 i)W 

f 0 "7' Af^’ l 9 A i L 577 = 1 . 17 IndCas - 107 = 51 All. 886 = 1929 A.L.J. 
Aft ,\ e L™ cl } reference, the position is thus described in Burgess v. 

“Where wirWh A ’ C ‘ ! ? 6 ~ 65 L.J.Q.B. 321, where the Court observed: 
Wheie with the acquiescence of both parties a judge departs from the 

oidmarv course of procedure, and decides upon a question of fact, it is 
incompetent for the parties afterwards to assume that there have been 
an alternative mode of proceeding and to treat the matter as if it had 
been heard in due course." 


In England also the subject-matter of an action may be referred to 
a judge as arbitrator In such a case, the judge will, if such is the inten- 
, 100.0 r e P^ rties . he merelv an arbitrator and have no special powers 
bv virtue of the fact that he is a judge, and his award will not be subject 

I5th Edn * P* 99 : see Bri rgess v. Marion , 0896} A.C. 
136 _ 6.) L.T O.B. 321, Busturs v. White, 0876) 1 O.B. 423: White v. 
Bnrccnch, 0«66) L.R. 1 S.C. 8c Div. 70 (H.L.) : Re Durham Co. (1871) 
E K.Ch. App. 45: Harrison v. Wright, 13 M. Sc W. 816. But see 
Wyndham v. Jackson, (1938) 2 All. E.R. 109, where Master’s certificate 
was not considered as his award. Vide notes under Section 21 under the 
Pending Judge as arbitrator. 

74. Foreign Court as arbitrator. —Dispute may lawfully be referred 
to foreign court as arbitrator. Law v. Garret 0878) 8 Ch.I. 26: see also 
Austrian-Llivd v. Gresham Life, (1903) 1 K.B. 249 = 72 L.J.K.B. 211 ; 
Kischar v. Grucban, (1909) 1 Ch. 413 = 78 L.J.Ch. 117; The Cap Blanco, 
(1913) P. 130; The Dawlisf (1910) P. 339. “A clause in a contract 
providing for arbitration out of jurisdiction and before a foreign arbitrator 
is an arbitration agreement within the Act, and an award so obtained 
can be made the subject of an action in the English Court. But the 
submission of a dispute to a foreign Court is not an arbitration agree¬ 
ment within the Act, ( Race Course Betting v. Secretary of State TG944) 
Ch. 114=113 L.J.Ch. 129 = 170 L.T. 29 = (1944) 1 All. F.R. 601 although 
the Court may stay an English action to give effect to such a submission.” 
Russell p. 31. 

In Faz/ilally v. Khimji, A.I.R. 1934 Bom. 476 = 36 Bom.L.R. 1005 
the Court observed: “A contract which provides that a dispute arising 
in relation thereto should be tried by a foreign Court is considered a 
submission of any dispute arising between the parties to the arbitration 
of such foreign Court”. See also Haji Abdulla v. Staul, A.I.R. 1924 Bom. 
381 =80 Ind.Cas. 523. 

A covenant containing a clause by which arbitration of a foreign 
Court is contemplated is as much enforceable as a convenant containing 
the clause for arbitration by a foreign tribunal or a foreign body of 
arbitration. Laxmi Narin v. Manesmon Export A.I.R. 1960 Cal. 733. 
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CHAPTER I. 

Introductory. 

Short title, . xtent 1. (1) This Act may be called the 

and commencement. Arbitration Act 1940. 

(2) It extends to the whole of [India except the State of 
Jammu and Kashmir].# 

(3) It shall come into force on the 1st day of July, 1940. 

75. Extent. —Originally the Arbitration Act extended to the whole 
ol British India. But after the independence this Act was extended to 
all the Provinces of India by Act LlX of 1949. In the original enact¬ 
ment clause (2) ran as follows: “It extends to whole of British India.” 
After independence of India for the words “the whole of British India” 
were substituted by the words “all the provinces of India” by the India, 
Adaptation of Existing Indian Laws Order, 1947 and in Pakistan these 
words substituted by the words “all the provinces of Pakistan”, by the 
Pakistan, Adaptation of Existing Pakistan Law Order, 1947. By the 
Adaptation of Laws Order, 1950 issued under the Constitution of India 
the words “all the Provinces of India” have been substituted by the 
words “the whole of India except Part B States”. The words “except B 
States” have been substituted by the words “except the State of Jammu 
and Kashmir” by’ Act III of 1951. 

76, Come into force. —The word “extends” in an enactment is not 
quite analogous to “shall come into force.” Where it is laid down in 
an Act that it extends to a certain area it does not necessarily mean that 
it is also in force in that area, particularly when there is an express 
provision that before it comes into force, something further such as a 
notification, is necessary. Sunday Singh v. Fakir Chand, 2 D.L.R. 666 = 
A.I.ft. 1938 East Punj. 47 = 50 P.L.R 82. 

Application of Aritration Act to all Revenue Courts. — l he 

Aibitration Act of 1940, applies to all the Revenue Courts of the United 
Provinces. Raghubar Singh v. Haji Mahomed, 1952 A.L.J. (Rev.) 94 = 
1952 R.D. 89; see also 1944 R.D. 325; 1945 R.D. 315 and 1949 R.D. 89. 

7®*. Arbitration Act, whether has got retrospective effect. — 1 he 

Arbitration Act of 1940, has no retrospective effect and does not apply 
to awards made long before the coming into force of that Act. Lachurnan 
v. Makar, A.I.R. 1954 Pat. 27. 

79. Application of the Act and its provisions. —This Act lays 
down the rules to be followed by the parties, arbitrators and Courts. But 
many of its provisions inay be excluded by express agreement between the 
parties. Vide Re Williams and Stepney, (1891) 2 Q.B. 257; Re Wilson 
and Son and Eastern Countries Navigation and Co., (1892) 1 Q.B. 81 ; 
Russell. 15th Edn. p. 1, Section 3 infra. In last named case MaUiew E]■ 
observed : “It is argued that the judgment of the Court of Appeal in 
In re Williams and Stepney, supra, amounts to a statement of law to the 
effect that a submission may be overridden by the Act, but that case only 
decided that the Act might add things which were not in the submission, 

• In sub-section (2) for the words “except Fart B States” substitute “except the 
State of Jammu and Kashmir’’—Fide Act Ill of 1951. 
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unless the intention that they should not be added was expressed. In 
the present case a contrary intention is expressed in the submission.” In 
the same case A. JL. Smith J. observed : “it is contended that the case of 
In re Williams and, Stepney, supra, decides that the Act of Parliament 
ovenides the submission, but I am of opinion that it only decides that 
the Act applies so as to introduce certain provisions into a submission 
unless the contrary is provided ? 

80. Clause ,(3).—“It shall come into force on the 1st day of July, 
1940.” Reference under this Act is legal everywhere in India and 
Pakistan. All arbitrations in India and Pakistan is now governed by 
this Act. Vide Gulab Chand v. Kissen, A.I.R. 1931 All. 703. After the pass- 
of this Act any clause in the arbitration agreement excluding the opera¬ 
tion of this Act would be invalid in law. R. & W. Paul Ltd. v. The Wheat 
Commission, (1937) A.C. 139. By section 48, pending references at the 
commencement of this Act have been saved from the operation of this 
Act. 


81. Stay of Act in foreign courts. —Where an agreement for the 
submission to arbitrator of differences on commercial or other matters, 
capable of settlement by arbitration, has been entered into by subjects 
or citizens of two or more of the contracting States which have ratified 
the International Protocol on Arbitration clauses of 1923, then on the 
application of any party to such a submission, the Court shall, unless 
satisfied that agreement or arbitration has become inoperative or cannot 
proceed, stay any legal proceedings which may have commenced against 
that party by any other party to the agreement. Dicey’s Conflict of laws. 
Fifth Edn. Rule 7, Sub-Rule 2. The above statement of law by Dicey is 
as regards the Arbitration Clauses (Protocol Act, 1924). This Act was 
passed to give effect to a protocol on arbitration clauses signed on behalf 
of His Majesty at a meeting of the Assembly of the League of Nation, 
held on the 24th day of September, nineteen hundred and twenty-three. 
The Arbitration clauses (Protocol Act, 1924) (Stat. 14E 15 Geo. Vic. 19) 
is the outcome of that agreement. Vide Appendix. Now in England 
the provisions of that statute have been incorporated in the English 
Arbitration Act, 1950 (Stat. 14 Geo. 6, c. 27). Section 35 of the new Act 
makes provision as to foreign awards to which Part II of the Act applies. 
More elaborate provisions have been made in the Indian Arbitration. 
(Protocol and conviction) Act, 1937. (Vide Appendix G. infra where 
the Act has been fully annocated). Section 2 of that Act is an interpre¬ 
tation clause. Section 3 makes provision for stay of proceedings in respect 
of matter to be referred to arbitration. Section 4 states the effect of 
foreign awards. Section 5 makes provision for filing award in Court 
Section 6 lays down the rules as to how foreign award is to be enforced 
in this country. Conditions for enforcement of foreign awards are laid 
down in Section 7 of the Act. Section 8 lays down what evidence would 
be required for enforcing foreign awards. Section 10 of the Act empowers 
the High Court to make rules consistent with the Act. 

82. English Arbitration Act, 1950 — Foreign Awards —Provision 
is made* for the enforcement of foreign arbitral awards by the Arbitration 
Act 1950, which consolidates the Arbitration Act, 1889 to 1934. The 
background of this provision is afforded by a Protocol of 1923 and a 
convention of 1927 both of which were signed by Great Britain at Geneva. 
The former deals with the international validity of arbitration agreement, 

n d the latter with the enforcement in one country of arbitral awards 
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made in another. Cheshire, p. 597 (4th Edn.). The Protocol applies 
between persons subject to the jurisdiction of such powers as may be 
declared by Older in Council to the parties to Convention the Executive 
of Foreign Arbitral Awards signed at Geneva on the 26th September, 
1927 and set out in the Second Schedule to the Arbitration Act, 1950, 
and in one such territories as may be declared to the territories to which 
the said convention applies. Orders in council have been made in 
respect of India and Pakistan (vide Arbitration Foreign Awards) No. 1, 
Order 1938, S. R. & O. 1938 No. 137. Although it is considered that 
India and Pakistan are now effective participants in the convention, it 
may be that a further Order is required in view of the fact that the 
Arbitration (Foreign Awards) No. 1 Order, 1938, S. R. &: O. 1958 No. 137, 
merely declared that India was a territory to which the convention applied 
and did not declare India to be a pary to the convention ( Halsbury’s 
L.aw of England (3rd Ed.) Vol. 2 and 114). 

83. Geneva Protocol of 1923.— The Protocol, which forms the 
First Schedule of the Act of 1950 14 Geo. 6 Ch. 27*, provides that an 
agreement to submit contractual disputes to arbitration, made by parties 
who are subject to the jurisdiction of different signatory states, shall be 
recognised as valid in every signatory state, even though the arbitiation 
is to take place in a country to whose jurisdiction none of the parties is 
subject. The arbitral procedure, including the constitution of the 
Tribunal, is governed by the will of the parties and the law of the country 
in which the arbitration takes place. If one of the parties commence 
legal proceedings, instead of proceeding to arbitration, the Court on the 
application of the other party, must stay the proceedings, unless satisfied 
that the agreement for arbitration has become inoperative and cannot 
proceed or there is not in fact any dispute falling within the scope «>L 
arbitration agreement. 

In order to implement the convention of 127, the Act next provides 
that a foreign award, as therein defined shall be enforceable in England 
by action or with the leave of the High Court, in the same manner as 
a judgment is enforced. Further the award is to be treated as binding 
for all purposes on the persons between whom it were made, who are 
to be entitled to rely upon it by way of defence, set-oil or otherwise in 
any legal proceeding in England. Chesire’s Private International Laic 
4th Edn. 597. 

84-. Foreign award. —In England foreign award means one which 

(i) made in pursuance of an agreement under the Protocol of 1923, and 

(ii) made between persons subject to the jurisdiction of signatory states 
of 1927 convention and (iii) made in a territory to which the convention 
has been extended by order in Council— Cheshire p. 597. 

85. Conditions of enforceability. —A foreign award is however, 
before July, 1924 enforceable by an action at the discretion of the Court. 
Norske Atlas Ins. v. London, (1913), 43 T.L.R. 541 ; see also Mem field 
Zirglas & Co., v. Liverpool Cotton, (1911) 105 L.T. 97. Cf. Hankers 

Shippers v. Liverpool Marine, (1924) 19 L.I.L. Rep. 

July, 1924, a foreign award is not to be enforceable 
certain conditions. It must have (a) been made in 
agreement for arbitration valid by the law by which 
(b) been made by tribunal provided for in the agreement ; (<) been made 
in conformity with the law governing the arbitration proccdmc , (<• ) 


335. After 28th 
unless it satisfied, 
pursuance ol an 
it was governed ; 


Vide Appendix L. 
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become final in the country in which it was made ; (e) been in respect of 
a matter which may lawfully be referred to arbitration under the English 
law and its enforement must not be contrary to the public P ol * c y or th ^ 
law of England.— Cheshire on Private International Law, 4th Edn. page 
598 ; see also Dicey’s Conflict of Laws, 5th Edn. pp. 492-493. The 
person seeking to enforce an award must produce the original or a 
Fertihed copy and evidence that the award has become final and complies 
vvUh the co P n y dU ons in Section 3(a), (b), and (c) of the Rule. The nature 
of the evidence required may be specif.ed by Rules of Court under 
Section 99 of the Supreme Court of Judicature (Consolidation') Act, 192 . 
Authenticated translations of any foreign documents must be supplied. 
otey’s Conflict of Laws, 5th Edn. page 494 ; see also HaUbury s Laws of 

England 3rd Ed. Vol. 2 and § 116. 

86 Indian Law -Provisions in the Arbitration (Protocol and 
Convention') Act 1937.—This Act deals with elaborately the procedure, 
LrCgn awards are enforceable in India and Pakistan. 

87 Foreign award when final.—The second schedule of the 
Arbitration (Protocol and Convention) Act, 1937 lays down the conve'v 

on the Execution of Foreign Arbitral Awards. So far as English 
law is concerned, Cheshire lays down the following rules as regards thc 
finalitv of foreign awards: “An award is not deemed final.if proceed g 
for testing its validity are pending in the country in which it was made 

rsr x-SuSss. sesv- 

was 8 under some legal incapacity and was not propeil) lep 
Cheshire, Private International Law p. 598. 

88 . Conflict of law as regards formation of n c ®“^ntries,^or is 
a contract is made between parties r f s |^ e “^ 1 validity and effect 

made in one country to be performed in anot , determined (unless the 
of an arbitration clause in the contract aic ^ infrequently the case) 
contract specifically provides otherw , that i s to say, whether 

by the proper law* of the "ontract asgovern the contract, 
system of Jaw it was intended y P Qut in t j ie contract itself, must 

This intention, where not expi y h o\e contract considered in the 
be gathered from the language of the^wno ^ £dn pp 32 , 33 . ‘ That 

bght of surrounding ^umstar c ■ ^ the true criterion by which 

the intention of the paiuc* be over ned is too clear for controversy . 

to determine by what law 1 r ° pj04 v j ch 573 . see Hamlyn v. 

X>ei Lindicy L./. «« v. Mowinckels, (1938) 2 All. E.R. 152. 

Tahsher ( 894) A.C^U . as tQ the incidents which they 

The law o The triie meaning and the effect i.e., the 

attach to a given tontia. ; cannot be determined until we have 

rights and obltgations of ’contract is to be governed. Dicey’s 

ascertained the ™ V 1 ( "You must” said Lord Halsbury ‘ have 

Conflict of Law orh Edn PI ■ the law which the contract 

regard to the law of com,act. t^ ning the contrac t”. Mussorne 

tjteeunship°Co.. In tlgivfm ?t the^ense’ which 

was^ffirmed to the contract by the parties when entering into it. Dicey s 
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p. 665. see also Spurrier v. La Clothe , (1902) A C. 446. These rules are 
laid down by Dicey’s in determining the proper law of a contract in 

accordance with the intention of the parties: 

“Sub-Rule (l)(f)—When the intention of the parties to a contract, 
as to the law governing the contract, is expressed in words, the express 
intention determines the proper law of contract and, in general, overrides 
every presumption. 

Sub-Rule (2)—When the intention of the parties to a contract with 
regard to the law governing the contract is not expressed in words, their 
intention is to be inferred from the terms and nature of the contract, 
and from the general circumstances of the case, and such inferred inten 

lion determines the proper law of the contract. . 

Sub-Rule (3)—In the absence of countervailing considerations, the 
following presumptions as to the proper law of a contract have effect.-— 

First presumption—Prima facie the proper law of the contract is 
presumed to be the law of the country where the contract is made (lex 
loci contractus) ; this presumption applies with special force when the 
contract is to be performed whollv in the country where it is made, or 
may be performed anv where, but it may apply to contract paid} or even 
wholly to be performed in another country 

Second presumption —When the contract is made in one country, and 
is to be performed either wholly or partly in another, then the proper 
law of the contract, especially as to the mode of performance, may be 
presumed to be the law of the country where the performance is to 
take ploce ( lex loci Solutions)" Dicey’s Conflict of laws pp. 663-673. 

In Jacobs v. Credit Lyonnais, (1884) 12 Q.B.D. 589 (600) Bowen L.J. 
said: “The broad rule is, that the law of a country where a contract is 

made presumably governs the nature, the obligation, and the interpreta¬ 
tion of it, unless the contrary appears to be the express intention of the 
parties.” In Chatenay v. Brazalian Submarine 'Telegraph Co. (1891) 

1 Q.B. 79. Lord Esher MR. observed: “The business sense of the 
businessmen has come to the conclusion, that, if a contract is made in 
one country to be carried out between the parties in another country, 
either in whole or in part, unless there appears something to the contrary, 
it is to be concluded that the parties must have intended that it should 
be carried out according to the law of the other country”. See Bremer v. 
Drcwry, (1933) 1 K.B. 753; Norshe Atlas Ins. v. London General Ins., 
(1927) 43 T.L.R. 541, but see Austrian Lloyd v. Gresham, (1903) 1 K.B. 
249 = 72 L.J.K.B. 211=88 L.T. 6 = 51 W.R. 402, where a foreigner entered 
into a contract with an English Insurance Company and parties agreed 
to submit to the jurisdiction of the Courts of Budapest. 

89. Admission as regards foreign properties. —It is not incom 
petent either to the arbitrator or to the Court to record an admission 
of title to foreign immoveable properties by the parties to incorporate 
it in the award or decree. Such an award or decree did not declare any 
rights to the foreign immoveable properties. Chidambaran v. Subrama 
nian, 65 L.W. 980 = (1952) 2 M.L.J. 524. 

90. Scope of Arbitration Act. —In P. & W. Pa it l, IJd. v. ' The 
Wheat Commission, (1937) A.C. 139, Lord Macmillan said at pp. 154 155: 
“The Arbitration Act is a statute of general application and it confers a 
valuable and important right of resort to the courts of law. To exclude 
its operation from an arbitration is to deprive the parties to the arbitra¬ 
tion of the rights which the Act confers. When a public general statute 
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provides for the reference of disputes to arbitration it is to be presumed 
that it intends them to be referred to arbitration in accordance with the 
general law as to arbitration, with all the attendant rights which the 
general law confers I do not think that when Parliament enacts by one 
statute disputes under it are to referred to arbitration, it can be presumed 
to have empowered by implication the arbrogation of another statute 
which it has enacted for the conduct of arbitration. Rather the contrary. 
If this is intended, express words to the effect are, in my opinion, essential ; 
and there are here no such express words.” That observation was made 
by His Lordship in connection with Stat. 52 8c 53 Viet., c. 49. But by 
the Arbitration Act of 1940, all other statute laws regarding arbitration 
have been repealed \vule section 49 (1)]. So now all arbitration agree¬ 
ments fulfilling conditions of this Act are to be governed by this Act 
\vide section 46 (post)"]. See also /. Belli v. Joghi , A.I.R. 1951 Mad. 
683 : A.I.R. 1951 All. 860. 

91. Arbitration Act, applicability to foreign awards. —The 

decision in which the term “foreign arbitration” and ‘foreign award' have 
been used, appear to have been used the same in connection with 
arbitration in foreign lands by foreign arbitrators, to which foreign law 
is applicable and in which a foreign national is involved. 

Agreement between the parties contained in arbitration clause which 
ran as follows: — 

“any dispute arising out of the contract is to be relaxed by arbitra¬ 
tion in New York according to the rules of the American Arbitration 
Association.” 

Held that American law applied to this arbitration on a proper 
construction of the agreement between the parties and it had all the 
characteristics of a foreign arbitration. The arbitration contemplated 
was arbitration according to the rules of the American Arbitration Asso¬ 
ciation. The parties must have adopted the American law for the settle¬ 
ment of their disputes by an arbitration. The Indian Arbitration Act was 
thus excluded and it was irrelevant. So far as the present arbitration was 
concerned. Serajuddin & Co. v. Michael Coldct. 63 C.W.N. 717 = A.I.R. 
1960 Cal. 47. 


92. Award under English Arbitration Act, whether can be set 
aside under this Act.— An award under the English Arbitration Act of 
1889 duly made in accordance with English Law, can be enfoiced by a 
suit in an Indian High Court but cannot be set aside by an Indian 
Court on any ground of miscoduct or irregularity on the part of the 
arbitrator. Joint Bati v. Kanoolal, A.I.R. 1926 Cal. 9^8 = 53 Cal 65 —9a 
Ind.Cas. 21 ; see also Oppenheim & Co. v. V. Hajee, A.I.R. 1922 P.C. 120. 

Definitions. 2. In this Act, unless there is anything 

repugnant in the subject or context, 


(a) ‘ arbitration agreement ” means a written agreement to 
submit present or future differences to arbitration, whether an 
arbitrator is named therein or not ^ 

(5) “award” means an arbitration award ; 

(c) “Court” means a Civil Court having jurisdiction to 
decide the questions forming the subject-matter of the reference 
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if the same had been the subject:matter of a suit, but does not , 
except for the purpose of arbitration proceedings under section 
21, include a Small Causes Court ; 

(d) u legal representative ” means a person who in law re¬ 
presents the estate of a deceased person , anx\ includes any person 
who intermeddles with the estate of the deceased, and, where a 
party acts in a representative character , the person on whom the 
estate devolves on the death of the party so acting ; 

( e ) “ reference ” means a reference to arbitration. 

93. Interpretation clause. —“A definition is the most difficult of 
all things. There is far greater probability of a correct use of terms than 
of a correct definition of them. The best definition, therefore, is that by 
use. A correct use renders definition unnecessary, because the law will 
speak plainly without it. And where it is unnecessary to define, it is 
also dangerous, because an incorrect definition will confound the correct 
use.”— Vide Solicitors’ Journal, Vol. XX, p. 869. 

94. “Unless there is anything repugnant in the subject or 
context.” —“A definition clause does not necessarily, in any statute, apply 

in all possible context in which the word may be found therein.If 

defined expressions are used in a context which the definition will not 
fit, then the words may be interpreted according to their ordinary 
meaning.” Per Lord Justice General in Strathern v. Paddcn, (1926) S.C. 
(J-) 9—Ct. of Justy. See also, Uda Begam v. Imamuddin. 2 All. 75 (86) ; 
Jokha v. Ramdin, 8 All. 419 (425). 


clause 


95. Clause (a'V. —The definition in clause 0?) is based on .. 

(b) of section 4 of the Indian Arbitration Act of 1899. which again 
reproduced it from the English Arbitration Act of 1889 (Stat. 52 & 55 
Viet., c. 49). In this definition the words “arbitration agreement” have 
been substituted for the word “submission.” In Re Smith & Nelson. 
(1890) 25 Q.B.D. 545 at p. 547, Bowen L.J. in criticising on the word 
“submission” as used in Section 1. which runs “A submission, unless a 
contrary intention is expressed therein, shall lie irrevocable, cxccpi by 
lca Y f c . of K thc ^ ourt or a Judge, and shall have the same effect in all respects 
as if it had been made under an order of the Court,” points out that the 
anguage a submission shall be irrevocable” is ambiguous; the word 
irrevocable being applicable not to the agreement to refer, but to the 
authority of the arbitrator. See also, Dolernan v. Ossett Corporation. 
81 L.J.K.B. 1992 (1101). To cure this defect the words “arbitration 
agicement have been substituted for the word “submission” in the 
n S 1S " Act °f 1934. This definition of “arbitration agreement” is 
taken from the English Arbitration Act of 1934 and is retained in the 
English Arbitration Act of 1950. In order to come within the terms of 
the English Arbitration Act, 1950 (14 Geo. 6 C. 27) agreement to refer 
disputes to arbitration must be in writing, and all valid written agree¬ 
ments to submit diflercnces to arbitration, whether such dill'crcnccs arc- 
present or future, and whether or not an arbitrator is named in the 
agreement, are arbitration agreements within the meaning of this Act. 
(Halsbury’s Laws of England, 3rd Ed., vol. 2 s. 5 ). 
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The definition of “arbitration agreement” as given in the Act makes 
it clear that future differences can form the basis of an agreement to 
refer those disputes, as and when they arises to an arbitrator. Parties 
to such an arbitration clause cannot predict as to what actual point ol 
difference would arise, between them at some later stage. All that they 
can do is to present the limits by mentioning the nature of disputes which 
will be referable to a domestic tribunal. What is necessary is that the 
subject-matter of reference should be clearly defined so that the arbitrator 
may be in a position to know what he has to divide. Only those disputes 
which appertain to the subject-matter of reference can be referr 5 d 
him. Sm Balika Devi v. Kedar Nath, A.I.R. 1956 All. 377. A dispute 
touching or pertaining to the agreement means a dispute as to the terms 
of that agreement that is to say ; as to what the ^ment means. Co¬ 
operative v. Ganesh Sugar, 1956 A.L.J. 711 -A.I.R. 1956 A ' • ' j ause 

existence of disputes or differences contemplated by an arbitration clai s 

is an essential condition of and pre requisite to the exercise of th . e ff ir 
diction by the Arbitrator. A dispute implies an assertion of a rl K ht ' 
one party and a repudiation 

CL 1 92 = 58 C.W.N. 510 = AIR. 1954 Cal. 245. An arbitrator acts 
without jurisdiction if the parties have not agreed that the matters in 
dispute should be decided by arbitrator. Commander v. Armvgam. 
TLR (19551 Mvs. 480 = A.I.R. 1954 Mvs. 46. A dispute arising from 
and founded on an illegal transaction cannot be referred to a * B “ ra ' ,on - 
Haji Habib v. Rhikam Chand. T.L.R. (1954) Nag. 514^A.I.R. 1954 Nag. 

^06 • • • 

96. Four different types of procedure under the old law—agree¬ 
ment whether should he in wr i t i n g.—In m f™'aft Cham rut v• Ourgfl- 
prasad Chamrin, 83 Ind.Cas. 300 (306) = 28 C.W.N. 424 = A.I.R. ’^4 Cab 
567. Rankin J. observed : "The law of this country recognues four types 
of procedure in respect of arbitrations. 1 he Indian Ar ‘ n(1 

applies only to matters that are not before a court of Arcing in a court 
21 of the Second Schedule provide a procedure ^enforcing without th e 

of law an award which has been made in an ar f en f orc i n <r 

intervention of a court. Sections 7 to 9 fn suits.” 

an agreement to refer. Sections ) j° .l 6 Bom ‘ n0 =12 Bom.L.R. 852 = 8 
See also, Purshotamdas v. Ramgopa 3a Bom. ; ot the 

Ind.Cas. 171. In Rampratap v^ Durgaprasad^ unde ' the Act 

Calcutta High Court said. * „ Ru( ; n Mathura Das. v. Maganlal, 

is a written submission by the partu - Ind Cas 478 = 58 Bom. 369, 

A.I.R. 1934 Bom 79 = 36 B .-" c L f rRU V n en t "hcn is that the operative part 
Heaumo," C L oBs " vcd very submission must be in writing, and impliedly 
of the Act liivohcs no .JL mrnt t o refer to arbitration in a case coming 

makes illegal any vci b« 1 g Act j t j s> however, to be noticed that 

within the class dealt wi Y ' hibition against a verbal agreement to 

the Act contains no - p _ P rontain any express provision that a 
refer to arbitration: nor does it.V.re on {; oblig ation, if 

submission othci thai K written submission must be deduced 

there be an f '.^n’sibusuon' aTbeing. a submission in writing, and 
from the definition of of the Act are based on a 

XS- Y f t u nk it t h, ? /rhe^mblf oTlta aS* an d oi n i ^ 
refer invalid,‘ unless we find some definite provision in the Act to that 



INTERPRETATION OF WORDS 


47 


Sec. 2] 


effect : there is. as I have said, no such definite provision, and that being 
so, it seems to me that an oral agreement to refer is valid.” 

In the same case Blackwell J. said : “There is certainly no express 
provision in the Act, against an oral agreement for arbitration outside 
the Act, and I do not think that such a prohibition is implied in the 
later part of the proviso to Section 21 (of the Specific Relief Act). The 
decision which the learned trial Judge relied on in suuport of his view 
that an oral agreement for arbitration was no longer legal in India, was 
that of Beaman ]. in Rukhanbai v. Adatnji, 33 Bom. 69= 10 Bom.L.R. 366. 
With great respect to that learned Judge, I think that his view was wrong, 
and that is not the law. The opinion that it is still open to parties to 
submit their dispute to arbitration by oral agreement, even in an area 
to which the Indian Arbitration Act applies, was expressed by the Madras 
High Court in Ponnamnia v. Koiamma, A.I.R. 1932 Mad. 745 = 139 
lnd.Cas. 355 = 56 Mad. 85. In my opinion the learned Judges came to 
a right decision in that case and 1 respectfully agree with them. A 
similar view has been taken in Ramautar v. Langat Singh, A.I.R. 1931 
Pat. 92, where Kulwant Sahay J. said (at p. 94): ‘The reference to 
arbitration does not appear to have been by any written agreement 
between the parties. It must have been a veibal submission of the 
disputes to arbitration. There is nothing in law which requires a sub¬ 
mission to arbitral ion to be in writing, and a parol submission is a legal 
submission to arbitration’. 


“I respectfully agree with those observations, and inasmuch as I 
think that both the Code of Civil Procedure and the Indian Arbitration 
Act are not comprehensive, but deal with methods of procedure for going 
to arbitration and enforcing awards, it is still, in my opinion, open to 
those who choose to exercise the old common law light to refer disputes 
to arbitration by parol and to enforce awards made thereunder by suits.” 

97. Oral submission how lo be enforced.—It has already been 
stated that there is nothing in law which requires a submission of the 
dispute between the parties to arbitration to be in writing. A parol 
submission is a legal submission. Ramautar v. Langat Singh, A.I.R. 
1931 Pat. 92 ; Ponnamma v. Kotamma, A.I.R. 1932 Mad. 715 Mathurudas 
v. Madan Lai, A.I.R. 1934 Bom. 79. Awards in such cases can be enforced 
by suits. Mathuradas v. Madan Lai, (sufjra ). Under the English law 
the rule is the same vide Planing v. Deng, (1921) 38 R.P.C. 57 ; llarnsin 
v Wright (1845) 13 M. &: VV. 816. But a parol submission, not based 
upon a written agreement to refer, there is no arbitration agreement 

within the Act. Planing v. Dorig, 38 R.P.C. 57— Russell p. 33. In 

Rungta Sons v. Jugamlal, A.I.R. 1959 Cal. 423, Bachawat J. observed: 

I am of opinion that an arbitration agreement is not by law required 
to be in writing. It is true thaL the Indian Arbitration Act does not 
for the purpose of that Act recognise an arbitration agreement unless 
11 is in writing. But for purposes other than the purposes of the Arbi¬ 
tration Act, our law still recognises an arbitration agreement which is 

not in writing.” In this view a subsequent oral agreement lo rescind oi 
abrogate a prior arbitration agreement in writing for puiposes other 
than those of Arbitration Act, is not barred. Ibid. A reference to the 
arbitration would satisfy the requirement of s. 2 it it is in writing the 
law in section 32 does not operate to a suit in the case of following an 
oral submission. BaraUlal v. Bindabai A.I.R. 1963 Madh. Pr. 122=1963 
Jab. L.J. 166. 
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98. Arbitration.— No definition of the word “arbitration” is given 

in this Act or in the English Acts of 1889, 1934 and 1950. In Collins v. 
Collins, 26 Beav. 306=28 L.J.Ch. 184 = 5 Jur.N.S. 30 = 122 R.R. 127 M.R. 
said: “An arbitration is a reference to the decision of one or more 

persons, either with or without umpire, of some matter or matters in 
difference between the parties. It is veiy true that in one sense it must 
be implied that although there is no existing difference, still that a 
difference may arise belween the parties ; yet I think the distinction 
between an existing difference and one which may arise is a material one, 
and one which lias been properly relied upon is the-one, and one which 
has been properly relied upon in the case '. 

99 . Arbitration agreement.— One of Hie essential ingredients oi 
an arbitration agreement that the parties should intend that the dispute 
intended to be referred should be determined in a 9 wasi-judicial manner. 
IL it is not to be so determined, the agreement does not amount to an 
arbitration agreement and the person who decides the disputes is not an 
arbitrator, j lormusji v. District L-.ocal Road, A.I.R. 1934 8 ind 201) 
(201) = 153 l.C. 911 ; Jubilee Chamber v. Lala Amrn, A.I.R. 1940 Lah. 
180 where at a general combined meeting oi the members of 6 , Sampra- 
dayas and 3 Sampradayas the matter in dispute was decided to be referred 
to arbitration and two separate agreements oi reference to arbitration 
were drawn up and signed by same representative members of the two 
Sampradayas including the Secretaries it was held the reference to 
arbitration was perfectly valid. RJukamchand y. Chandan Mai, 194/ 
M.L.R. 28 (Civil). All that the statute requires is that there should be 
a written agreement to submit a dispute to arbitration. It is not necessary 
that the word reference’ or arbitration’ should actually be used in the 
agreement, if the agreement, in substance, amounts to an arbitration 
agreement within tht meaning of S.2 Cl. (a) Dewan Chand v. State of 
J & K. A.I.R. 1961 J. 8 c K. 58. 

100. Evidence to vary or alter terms of arbitration agreement. 

The arbitration agreement is a contract within the meaning of s. J1 of 
rh * Indian Evidence Aci, and when the parties to an agreement o 
letcrence refer a dispute which arises between them, they cannot lead 
evidence to vary or add to the terms o£ the agreement by saying that they 
mide the reference in any other capacity ^ve ‘hat appearing from the 
agreement itself. Radha v. Sapttar, A.I.R. 19a7 All. 40o. 

° 101 Arbitrator—Want of jurisdiction —If ab initio arbitrators 

at all. Varadan v. Narshi, A.I.R. U56 Bom. 7-0. 

102 Arbitration agreement—Rower of executor to enter into 

Iltpnl8 _There may be occasions in which an executor may instead 

S “ ‘ the estate in costly litigation, refer the dispute to arbitration 
The"e Sons! however must'be social. But one of the executors a one 
»nnnr make any reference, Chonthmal v. Ram Chandia, A.I.R. 19* 
Nae 126 = 1 L R- <H>55) Nag. 100. All the parties must be present before 
the 8 arbitrator in a partition dispute. Chouthmal v. Ramchandia , A. . 

Nag. 126. . .. , 

103 Written agreement— It is an essential ingredient in a va ! ,d 
submi®fon to arbitration alike under the English Arbitration Act 
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and. under the Indian Arbitration Act of 1899 that the agreement 
to arbitrate should be contained in a written document agreed by 
the parties to the submission or by their agent or agents duly 
authorised in that behalf. John Batt v. Kanorlal, A.l.R. 1926 Cal. 
938 = 53 Cal. 65 = 95 Ind.Cas. 21 ; see also Ram Narain v. Lourjee, 33 Cal. 
1237 = 10 C.W.N. 814; Sukhamal v. Babulal, 42 All. 525 = 59 Ind.Cas. 
75 = 19 A.L.J. 652; Charnri v. Durgaprosad , 83 Ind.Cas. 300 (306) = 28 
C.W.N. 425= A.l.R. 1924 Cal. 567 ; Purshotarndas v. Ram go pal, 35 Bom. 
130 = 32 Bom. L.R. 852 = 8 Ind.Cas. 171 ; but see Mathura Das v. 
Maganlal, A.l.R. 1934 Bom. 79 = 36 Bom.L.R. 47 = 150 Ind.Cas. 
47=58 Bom. 369, where Beaumont C.J. observed: "It is however 
to be noticed that the Act contains no express prohibition against 
a verbal agreement to refer to arbitration in a case coining within 
the class dealt with by the Act”. See also Ramnutar v. Langat 
Singh, A.l.R. 1931 Pat. 92 and Ponamma v. Kotarnma, A.l.R. 1932 Mad. 
745=139 Ind.Cas. 335 = 56 Mad. 85. But in /. Belli v. Joghi, A.l.R. 1951 
Mad. 683, the Court observed: “It is common ground that there 
was no written submission to the panchaytadar . Prior to the enactment 
of the Arbitration Act 1940, it had been held by this and other 
High Courts that there is nothing in the Arbiration Act of 1899 or in 
Section 89 or Schedule 2 of the Civil Procedure Code of 1908 rendering 
an oral agreement to refer to arbitration invalid. A parol submission to 
arbitration was held to be a legal submission to arbitration and an award 
passed on an oral reference was held to be valid and enforceable by suit 
though not by a special procedure prescribed by Sch 2, C.P.C. or the 
Arbitration Act 1899 (see Ponnamma v. Kotarnma supra ; Mathuradas v. 
Maganlal, 53 Bom. 369 = A.l.R. 1934 Bom. 79 and Ramanlal Sha v. 
I mu gat Singh, supra). The question is whether the Arbitration Act of 
1940 has superseded the law as laid down in these cases. The answer is 
not free from difficulty in view of the uncertain nnaturc of the statutory 
provisions. The preamble shows that the object of the Act was to con¬ 
solidate and amend the law relating to Arbitration and it is legitimate 
assumption to make out that the Act is exhaustive of the law of arbitration 
in India. Oral submission to arbitration and awards passed thereon are 
not so much as referred to, much less saved by the Act, even though the 
decision referred to above must presumably have been within the know¬ 
ledge of the draftsman and legislature. At the same time there is no 
provision in the Act an award on an oral submission would be invalid and 
unenforceable. Section 2(2) of the Act defines ‘Arbitration agreement’ as 
a written agreement to submit present or future difference, but Section 
2 (b) defines an award not as an award on an arbitration agreement, but 
as an arbitration award, an expression which prirna facie would include 
an award on oral submission. Section 47 of the Act enacts that the 
provisions of the Act apply * t Q all arbitrations and all proceedings there- 
undci . Section 32 of the Act lays down that no suit shall lie on any 
ground whatever for a decision upon the existence, effect or validity of an 
arbitration agreement or award. Section 14(2) of the Act prescribes the 
Court’s power under the Section that an ‘Arbitration Agreement’ as defined 
in Section 2(a) must exist. The question whether it was intended merely 
to make awards on oral submissions unenforceable altogether, would 
depend to a large extent on whether the Act is exhaustive°of the law ol 
Arbitration. I am inclined to think that it is. I therefore hold that an 
award passed on oral submission can neither be filed and make a rule 
of Court under the Act, nor enforced apart from the Act. The same 
opinion has been expressed in Gauri Singh v. Ramlochan, A I R. 1948 

7 
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Pat. 430 = 29 P.L.T. I0(i.” Section 2(a) of the Arbitration Act lays down 
that the “arbitration agreement” means a written agreement to submit 
present or future difference to arbitration whether an arbitrator is named 
or not. Suraj Alai v. Hardwttrai, A.I.R. 1951 Ajmir 53. So where there 
is no written agreement no award can be passed. Firm Narain Das v. 
Bhagwan Das, A.I.R. 1951 All. 860. To constitute an arbitration agree¬ 
ment which will bring a reference within the Act, must be an agreement— 
that is to say, the parties must be ad idem, [Caricon Tinplate Co. v. Hughes, 
(1891) 60 E.J. Q.B. 64; Ex. parte Alunzo, (1876) 1 Q.B.D. 726; Anglo 
Newfoundland v. R., (1920) 2 K.B. 214] and that agreement must be in 
writing [. Fleming v. Doig, (1921) 38 R.P.C. 57 ; Beattie v. Beattie 9 (1938) 
Ch. 708]— Russell 15th Edn., p. 25. A written contract means a contract, 
the terms of which are expressed in writing. Jubilee Chamber v. Amrit, 
A.I.R. 1940 Pat. 780 = 42 P.JL.R. 48. 

Where the whole contract is void ; a submission being a part of a void 
contract cannot be enforced. Joe Tee Ttd v. Tord Dalmery, (1927) 1 Ch. 300. 
See also Section 21 infra where it is laid down that the parties are to apply 
in writhing to the Court for an order of reference. Vide notes under 
that Section. 

Arbitration agreement—form. —No particular form can be laid down 
as universal for forming an arbitration agreement but this much is certain, 
words used lor the purpose must be words of choice and determination 
to go to arbitration and not problematic words of mere possibility. Jyothi 
v. bree Durga Alinig, 60 C.vV.N. 420 = A.I.R. 1956 Cal. 280. 

105. Written agreement whether should be signed. Wiitten 

agremeiiL means one in which the terms on both sides are leduced 
into writing. Caerleon Tinplate Co. v. Hughes, (1891) 60 L.J.O.B. 

610 = 65 L.T. 118. If an agreement to submit it in writing and 

is binding on both the parties as their ogreeinent or as the equiva¬ 
lent in law to an agreement between them, it is valid submission 

within the meaning of the Arbitration Act. It is not further neces¬ 
sary that such written agrement should be signed by the parties. I a ia 
Kanla v. Baerlien Brothers, 32 C.W.N. 1101=56 Cal 118 = A.I.R. U2J 
Cal. 97 = 115 Ind.Cas. 258; Narsidas v. Dosa Kalian, 8 Ind.Cas J~o. in 
the (list named case Rankin. C.J. observed: “Upon that point the case_ 
law at one time was in some contusion. file Instca.ewas the case of 
In re E. V. Lewis: Ex parte Miniro, -15 L.jAJ.B. «10 winch was followed 

Icon Tinplate Co. v. Hughes, 60 L.J.Q.B. 640. So 

* « •__ ^ r\/ f M n f flip 


apparently in Caerleon 1 inplaie to. v. ^ —j — 

iT, 1 authority was in favour of the view that it was necessary that the 



Lai Kctlia & Co., 42 All. 525, that was also assumed to be the 
in the judgment of Mr. Justice Walsh where he said: 'We agree with 
the view taken by Mr. Justice Woodro/fe .n Ram Narain v. Ltladhor, 
.... c 1 1 <1 -s 7 ; in< l with the majority of the English cases on this point 

narticular!y Caerleon Tinplate Co., v. Hughes (supra), that that provision 
involves a submission signed by both parties or their agents.' 

“Later in India the view has been laid down by my learned brothel 
Mr fust ice rage in John Balt & Co., v. Kanoolal, 53 Cal. 65. Air. Justice 
l> (l o C notices certain other English cases. He has noticed the case of 
Bal<er v. Yorkshire Fire and Tife Assurance Co., (1892) 1 Q.B. 1 44, the 
of Hickman v. Kent or Rommary Marsh, etc-. Association, (1915) 


case 
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Ch. 881, and the case of Anglo-Newfoundland Development Co. v. The 
King, (1920) 2 K.B. 214. He says, however, that the cases are to be dis¬ 
tinguished on the ground that the plaintiff was estopped from asserting 
that he had not assented to the arbitration clause. 

“In my judgment the law is the other way. The Arbitration Act 
of 1889, and the Indian Arbitration Act (of 1899) for the best of good 
reasons have not required that the agreement to submit should be signed 
by both parties. What has been required is a written agreement to 
submit and Baker's case, (1892) 1 Q.B. 144, Hickman's case, (1915) 1 Ch. 
881, and the case of Anglo-Newfoundland Development Co. v. The King, 
(1920) 2 K.B. 214, show that it is illegitimate to import into the statute 
the requirements of a signature by both parties”. Sec also, Mulchand 
v. Radha Kissen, 90 Ind.Cas. 932 = A.I.R. 1926 Sind. 27; Lyon Lord'& 
Co., v. Champai Urnersi, 49 Ind.Cas. 135 = 12 S.L.R. 55; Narsid'as v. 
Dosa Kalian, 8 Ind.Cas. 925 = 4 S.L.R. 149; Kishtn Das v. Munghraj , 
81 Ind.Cas. 834 = A.I.R. 1925 Sind 114; Ram Baksh v. Bombay Cotton, 
A.I.R. 1931 Bom. 81=128 Ind.Cas. 881 ; Shankar Lai Lachman Narain 
v. Jainey Brothers, 53 All. 384= A.I.R. 1931 All. 136= 132 Ind.Cas. 
324 = 0 931) A.L.J. 20; Keshormn v. Kanhayalal, 44 C.W.N. 607; 

Kotumal v. Adam Haji, A.I.R. 1939 Sind 357 = (1939) Kar. 769=186 
Ind.Cas. 272; Ponnamma v. Marampudi, 139 Ind.Cas. 355 = A.I.R. 1932 
Mad. 745 = 63 M.L.J. 610. Russell on Arbitration and Award, 15th 

Edn., p. 27 ; Halsbury's Laws of England, Vol. I, p. 624 (2nd Edn.). 
Under ciouse (2) of paragraph I of the Second Schedule of the Civil 
Procedure Code, it has also been held by their Lordships of the Judicial 
Committee of the Privy Council that where the parties have agreed and 
applied to the court for a reference, the mere fact of the parties has not 
signed the application does nor vitiate the reference. Umed Si?igh v. 
Sobhagrnnl . A.I.R. 1915 P.C. 79 = 43 Cal. 290 = 43 I.A. 1=14 ALT. 97 
= 18 Bom. L.R. 308 = 23 C.L.f. 130 = 20 C.W.N. 137—30 M.L.J. 67—19 

M.I.T. 108 = (1916) 1 M.W.N. 67 = 32 Tnd.Cas. 161 (P.C.). See also. 

Mohammad Solaiman v. Mazhar, A.I.R. 1931 All. 320 = (1931) A.L.J. 904 
= 133 Ind.Cas. 606; Parbhu Lai v. Firm Sheo Daynl, 84 Ind.Cas. 640; 
Gofml Das v. Baijnath. A I R. 1926 Atl. 238 = 24 A.L.J. 235 = 91 Tnd.Cas. 
930 = 48 All. 239; Subbayya, v. Seshaya. A.I.R. 1928 Mad. 48. Contra : 
7. Leuz v. Lai Chand, 19 Tnd.Cas. 925 = 6 S.L.R. 628; Firm Sukho Mai v. 
Babulal, 59 Ind.Cas. 75 = 18 A.L.J. 652 = 42 All. 525. 

The discussion on the subject is thus concluded bv. Russell: “The 
weight of authority, therefore, appears to support the view that the 
arbitration agreement need not be signed by the partv charged, unless 
the contract itself is one which the law requires to he so signed. But 
the point cannot be looked upon as settled beyond all possible disputes.” 
Russell, 18th Edn., p. 28. So it is not necessary that there should be 
the signatures of both parties to a written submission. A document 
signed by one party and accepted by the other parry is enough for the 
purpose of the Act. Ramlal v. Tlusi Bar, AT R. 1931 Cal. 796 = 61 
Cab 702 = 38, C.W.N. 737 = 153 Tnd.Cas. 61 ; Gnlamali v. Vishwambar. 
.>1 Bom. L.R. 79 = A.T.R. 1949 Bom. 158. In Mangal Chand v. Pyara 
’ ^1040 East Punj. 199 where Mahafan, J. observed: “So far as; 

law on the subject is concerned it has been laid down in 
the following terms in Hafsham Edition of Hahbur\s Lares of England 
at Page 624 in apra 1072: “The agreement need nor. it seems, be 
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signed by both parties it being sufficient that a party has accepted and 
acted upon the agreement although he may not have signed it.” 

“The rules laid down by Bankers’ L.J. in Anglo-Newfoundland 
Development Co. v. The King , (1920) 2 K.B. 214 = 89 L.J.K.B. 570 seems 
to hove been accepted by the eminent writers of this book as enunciating 
a correct proposition. 

“The result of the above discussion is that it can be safely said that 
at the present moment both in England and in India, the law is well 
settled When Section 2(a) speaks of an agreement in writing all that it 
means is that the terms of the agreement should be expressed in writing 
and that the agreement should be such that it binds both the parties and 
(bat the actual signatures of both parties on the agreement is not essential. 
The agreement may be in the form of a signed document by both the 
parties containing all the terms or a signed document by one party, or 
it may be an unsigned document containing the terms of a submission to 
arbitration It is sufficient if one party signs the submission and the other 
accepts it. The acceptance may be by word of mouth or may be by 
conduct.” “If there is submission clause in a contract, it is not necessary 
that the contract must be signed by the other party before the other 
party can be bound by the submission claim ; that party may accept the 

contract orally or he may accept it by writing.It would depend upon 

(he circumstances of each case whether the mere delivery of a contract 
note and the retention of that contract note by the other party does 
amount to acceptance or not.” Per Chagla, C.J. in Gulamali v. Vishwam- 
harlal, A.I.R. 1949 Bom. 158 = 51 Bom.L.R. 79. Though an agreement 
must be in writing it need not be signed by the parties. What is necessary 
is that the term must be reduced to writing and the fact that the parties 
had agreed to reference must be established. Government of India 
A. I. R. I960 pat. 19. See Hans Raj. L. Bishan v. Surf it Singh A.I.R. 
1963 Punj. 252 (what constitute arbitration agreement in writing). 

106. Signature of both the parties whether necessary. —It is not 
necessary that there should be the signature of both the parties to a wntten 
submission. A document signed by the party and accepted by the other 
party is enough for the purposes of the Act. Ramlal \ Hanbux, A.I.R. 

1 934 Cal. 796: see also, Radfia Kanta v. Baerlein Brothers, A.I.R. 1929 
Cal 97 = 117 Ind.Cas. 540 = 56 Cal. 118; Sankar v. Jaini, A.I.A. 1931 All. 
136=132 Ind.Cas. 324 = 53 All. 384. A written contract means a contract, 
the terms of which are expressed in writing The terms of the contract 
must be accepted by both the parties either in writing or orally. Jubilee 
Chamber v. Tala, A.I.R. 1940 Lah. 180 = 42 P.L.R. 48; sse also Lewis v. 
JiInitial AIR. 1947 Bom. 65 = I.L.R. (1946) Bom. 777; Johan Bate & 
Co. v. Kanoolol . 53 Cal. 65 = A.I.R. 1926 Cal. 938; Bakar v. Yorkshire 
(1892) 1 O.B. 144 = 61 L. f.Q.B. 838. In Kadha Kanta Das v. Baerlin Bros. 
Ud~ .56 "Cal. 117 = A.I.R. 1929 Cal. 97 Rankin , C.J. held that the 
Arbitration Act does not require that an agreement to submit should be 
signed by both the parties. “The weight of authority appears to support 
the view that submission need not be signed by the party charged, unless, 
the contract, itself is one which the law requires to be so signed.” Sarkar 
on Law of Arbitration (T.L.L.) p. 26. Sec also the judgment of Mahajan, 
J in A.T.R. 1949 East Punj. 199 where all the cases have been discussed. 
A document for submission may be signed by one and accepted by other. 
Ramlal v. Hari Bun, 38 C.W.N. 737 = A.I.R. 1934 Cal. 796=61 Cal. 702 = 
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154 Ind.Cas. 61. In order to constitute an agreement in writing within 
the meaning of S. 2(a) it is not necessary that the agreement should be 
signed by both the parties. All that is necessary is that parties should 
accept the terms of the agreement. The acceptance may be in writing 
or by ,conduct or by oral agreement. Ram Chandra v. Howrah Oil 
A.I.R. 1958 Cal. 620 = 62 C.W.N. 773; Jugal Kish ore v. Goolbax, A.I.R. 
1955 S.C. 812 = (1957) 2 S.C.R. 857. In the last named case the Supreme 
Court has held that it is settled law that to constitute an arbitration 
agreement in writing it is not necessary that it be signed by the parties, 
and that it is sufficient if the terms arc reduced to writing and the 
agreement of the parties thereto is established. “An arbitrative agree¬ 
ment need not, it seems, be signed by the parties, it being sufficient that 
a party adopted and acted on the agreement, although he may not have 
signed it.” Hals bury, Vol. II. p. 4, 3rd Edn., citing Danker v. Yorkshire 
Fire (1892) 1 Q.B. 144; Hickman v. Kent, (1915) 1 Ch. 881 (901, 903); 
Anglo-New found land v. R., (1920) 2 K.B. 211. A reference to arbitration 
between an individual and a Corporation under the hand of the former 
and the common seal of the latter is valid. Fotnbri v. Fordwich, (1836) 

5 A.E.E. 147 = 5 L.J.K.B. 209. 

107. Agreement must be in writing—object of. —“In giving judg¬ 
ment. [in Ex parte Munro : In re Lewis, (1876) 45 L. J.Q.B. 816 = 1 
Q.B.O. 724 = 35 L.T. 857], Lord Coleridge, Chief Justice, stated it as his 
opinion that the 4th section intended that the agreement must be an 
agreement in writing by both parties, that is. both parties must give in 
writing what is the agreement they have come to. The object of the 
Act was to prevent parties contradicting each otder as to what was agreed 
and understood, by requiring that the terms agreed to should be ascertained 
in a writing, to which the signatures of both parties should be attached.” 
J. Leuz v. Lai Chand, 19 Ind.Cas. 925 = 6 S.L.R. 628 ; see also John v. 
Kanoolal, A.I.R. 1926 Cal. 938 = 53 Cal. 65. But in the previous topic 
we have stated that according to the majority of the cases no signature 
is required to be put. 

108. Written agreement—fulfilment of the condition when it can 
he collected from several documents. —In Shankar Lai Lachman Naram 
v. Jntney Brothers, A.I.R. 1931 All. 136 = 53 All. 384 = 132 Ind.Cas. 324. 
Young, J. observed. “Section 4(b), Arbitration Act. enacts that a ‘sub¬ 
mission’ means a written agreement to submit present or future differences 
(o arbitration. There must, therefore, be an agreement in writing 
between the parties. It was urged by the appellants that a ‘written agree¬ 
ment’ means that each partv must sign the document which contains the 
submission to arbitration, and that as the letter of the 10th December 
1923. did nor refer in specific terms to the clause relating to arbitration, 
in law this could not amount to an agreement in writing. It is clear on 
the authorities both in England and in India that the terms of a written 
agreement mav be collected from a series of documents, and a ‘written 
agreement’ does not mean that each partv has to sign a document contain 
ing the terms. The plain acceptance of a document containing all the 

terms is sufficient.All that is required is that both parties accept a 

written document as containing the agreed terms : it might be in the 
form of a signed document bv both parties containing all the terms, or 
a signed document by one partv containing the terms and a plain accep¬ 
tance cither signed or orally accepted bv the other partv or. in the third’ 
case, an unsigned document containing the terms of the submission to 
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arbitration agreed to orally by both parties. A written contract does 
not mean a contract which is proved by documentary evidence, but one 
in which the terms are expressed in writing in the act of making it." 
No special form of written agreement is required. Utoomal v. Haridas, 
1 Ind.Cas. 596 = 4 S.L.R. 26. Sec also, Kotumal v. Adam, I.L.R. 1989 
Kar. 769 = A.I.R. 1989 Sind 857. See also Bansidhar v. Babu Lai 42 All. 
525 = A.I.R. 1920 All. 258; Caerleon v. Hughes, (1891) 60 L.J.Q.B. 640; 
Firm Narain Das v. Bhagwan Das, A.I.R. 1951, All. 860. Such agreement 
may be found in correspondence consisting a number of letters. Tomlin 
v. Ford\wich, (1886) 5 A.E.E. 147 = 5 L.J.KB. 209; Frank v. Karsan, (1949) 
82 L.I.L. Rep. 673 ; Aitken v. Batchcre, (1893) 62 L.J.Q.B. 193. The 
language of Section 2(a) does not even mention an application. It only 
requires an agreement in writing. So where a statement in Court by 
counsel recorded upon a Court rub-kar signed by the parties in the presence 
of the Court a reference is made, it is a valid reference to arbitration. 
Yakub Khan v. Sirajul, 1949 A.L.G. 288 = A.I.R. 1949 All. 771 = 1949 
A.W.R. 342. “Two trading firms were in the habit of contracting by 
cable for the sale of goods. The custom was for the buyers to send to 
the sellers, after the deal been concluded by cable, a numbered contract 
form, with printed terms including an arbitration clause and having a 
printed form of acceptance (to be signed by the sellers) attached to it. 
After such a deal had been concluded by cable, the buyers sent the usual 
form to sellers, who did not complete the form of acceptance but did 
refer to the contract by' number in subsequent cables which impliedly 
acknowledge its existence. The Court of Appeal held the contention 
that there was no “submission” within the Act to be “unarguable . Frank 
Fehr & Co. v. Kasam Jivraj, (1949) 82 L.I.L.R.Rep. 673 cited in Russell, 
15th Edn., p. 25. 

109. Illustration.—A clause providing for the reference of anv 
dispute to arbitration, contained in a contract effected by means of bought 
and sold notes, indcntical in their terms and signed by the respective parties 
or their agents, constitutes a submission within the meaning of S. 4 of 
the Indian Adbitration of IX of 1899. Ram Narain v. Liladhar, 33 

Cal. 1237. 

110. Decision by third parties. —An arbitration agreement sets up 
a private tribunal of the parties. The tribunal must consist of persons 
appointed as arbitrators. Outsiders who had never been appointed as 
arbitrators cannot give a decision which will be binding on the parties. 

I.nchhuman v. Markar, A.I.R. 1954 Pat. 27. 

111. Agreement of reference bad for uncertainty and indefi¬ 
niteness. _Where parties arc not ad idem about dispute to be decided 

by the arbitrations, there is no valid arbitration agreement. And if the 
agreement of reference is bad for indefiniteness and uncertainy as to the 
exact dispute refereed to arbitration, the award is bad. The award on 
the basis of an invalid reference is a nullity and can be challenged in an 
appropriate proceeding. Sheodatt v. Pandit Vishnudatt , A.I.R. 1955 

i i = I.L.R. (1955) Nag. 224 = 1955 Nag.L.J. 258. But where parties 
to arbitration are major or minor arbitration is not void. Firm Kapur v. 
Raj Kumar. A.I.R. 1955 Punj. 2351 Where the matters in dispute were 
referred to arbitration of three named persons, two of whom were described 
as arbitrators and the third as an umpire, but the position of the umpire 
was so vague as to leave it open to him to act either as an umpire or 
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as an arbitrator or a sar-hand at his sweet will, held that such a refeience 
could not be regarded in law as proper and was invalid. Chouthmal v. 
Ramchandra, I.L.R. (1955) Nag. 100 = A.1.R. 1955 Nag. 126. An arbitra¬ 
tion agreement stands on the same tooting as any other agreement. It is 
binding upon the parties unless it is tainted with fraud, coercion, undue 
influence, etc. in which case it can be avoided like any other agreement. 
Once there is valid reference to arbitration, the parities cannot recede 
from it merely because the arbitrators have allowed their time to expire 
without making an award or that they have neglected or refused to act. 
Sonelal v. Lalta Prasad , A.l.R. 1955 M.B. 91=I.L.R. (1954) Madh. B. 31. 

Recission of a contract, whether written or parol, need not be express. 
It may be implied, and it will be implied legitimately, where the parties 
have entered into a new contract entirely or to an extent going to the 
vetv root of the first inconsistent with it. Jugghal v. N. U . International, 
58 C.W.N. 730 = A.l.R. 1955 Cal. 65 

112 . Incorporation of arbitration agreement. —If tiie agreement 
is written it may be in a particular contract by reference or implication, 
the agreement between the parties may incorporate the provisions tor 
ai duration which are set out in some other document. Temperley Steam 
Shipping Co. v. Smyth & Co., (1925) 2 R.B. 791 (C.A.). But in order 

to be binding tiie provisions for arbitration must have been brought to 
die notice of both parties (M’Connell and Reid v. Smith, (1911) S.C. 635). 
Where a written agreement contained an arbitration clause, but incor¬ 
porated in the printed agreement sponsored by a trade association itself 
containing another and inconsistent arbitration clause, the written clause 
was held to prevail (Central Meat Products Co. Ltd.) v. McDaniel (E.V.) 
Ltd., (1952) 1 Lloyd’s Pep. 562. But the contdactual force given to 
articles of association is limited to such provisions of the articles as 
apply to the relationship of the members in their capacity as* members. 
{llalsbury’s Laws of England, 3rd Edn., Vol. 2 § 7). 


JJ3. Articles of Association containing arbitration clause.— 4 he 
plaiutill in 190a sent in a written application lor membership in the 
defendant company, which was registered as an association not lor profit, 
engaging when elected to conform to the rules and regulations, lie was 
duly elected and notice of his election was sent to him by the Secretary. 
In December 1911, the plaiutill brought an action against the company 
lo enforce his rights under the articles, one of which provided for 
dillercnces between the members and the company as to claims on account 
ol any breach of the articles or relating to any of the affairs of the company 
to arbitration. 1 he company having issued a summons to stay procee¬ 
dings under S. 4 of the English Arbitration Act of 1889—it was held that 
the article, being an article regulating the rights and obligations ol the 
members generally as such, created rights and obligations between the 
members and the company respectively, and should be treated as a 
statutory agreement between themselves inter se and constituted a sub¬ 
mission to arbitration within the meaning of the Arbitration Act, 1889. 
8 ee also Baker v. Yorkshire Eire and Li\e Assurance Co. (1891) 6! L. J O B. 

.8=t(!892) 1 Q.B. 114. In the above case it was also held that the 
application form of membership, signed by the plainiilf and accepted by 
die company, constituted a contract between the plaintiff and the com 
pan\, and was a submission in writing within the meaning of the Arbitra 
110,1 Act, 1889. Willes Lord v. Watson, (1873) I.R. 14 Eq. 572; See also 
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Hickman v. Kent, (1915) 1 Cb. 881=84 L.J.Ch. 688. In the concluding 
para of the above case where all the earlier relevant cases were discussed 
Astbury, J. said: “In my judgment the contract so made between the 
plaintiff and the association is also a submission in writing within the 
true meaning and intent of the Arbitration Act.” 

114-. Arbitration clause in a contract. —An arbitration clause in a 
contract amounts to a ‘submission’ within the meaning of S. 4 of the Indian 
Arbitration Act, 1899, and is valid, being- covered by exception (1) to 
Section 28 of the Contract Act. Ganges Manufacturing Co. v. Indra 
Chand , 38 Cal. 1169. 

115. Indent form, etc. — The indent form contained an Arbitration 
clause and clauses determining the rights and liabilities of M. and ended 
as follows:—“ i hat the provisions made in this padt shall in no way affect 
the relation between us as between principal and principals and shall in 
no way affect any of the terms herein stated.” M. telegraphed the effect 
of the plaintiff’s order to 13. in Manchester and 13. sent certain sale notes 
to the plaintiff. The sale notes were as follows :—“We are in receipt of 
your esteemed order sent by M. and have booked the same with thanks 
as specified hereunder.” Ihe plaintiff supplied to 13. confirming his 
(plaintiff’s) order sent through M. It was held that the whole indent form 
signed by the plaintiff in favour of M. was a part of the offer which B. 
accepted. Consequently the arbitration clause in the indent f° rr1 ^ was a 
part of the contract between the plaintiff and B. Radhakanta Baerletn 

Brothers Ltd., 32 C.W.N. 1101, see also, Sukhamal v. (n i_ 

525=18 A.L.I. 652 ; Shanker Lai v. Jaincy Brothers, A.I.R. 19^1 Ail. lao- 
53 All. 384= 132 Ind.Cas. 324 = 1931 A.L.J. 20. In the above-mentioned 
case the Court observed. “It is clear on the authorities both in England 
and in India that the terms of a written agreement may be 
from a series of documents”. In Lohitos Oil hields Ltd v Admiiraly 
Commissioners , (1917) W.N. 227 = 86 L.J.K.B. 1444 = 117 L-T. 28 the 

Court held the correspondence to amount to a submission In the above 
named case Bray J. said: "There was „„ formal agreeme" 1 , bu there 

was correspondence between the claimants and the Admira tor ‘of Trans 
to me that the passing between the claimants and the Dnectoi of Trans 

port, do contain, a written agreement to submit the matters ,n dispute 
(o arbitration.” 

116 Agreement reference of dispute regarding contract of 
arbitration —Where an arbitration clause in a contract provided that if 
die’interpretation or application of the contract any difference of opinion 
re-.ard to the application of the contract must in the context mean 
he working out of the contract or giving effect to its terms. The words 
interpretation or application of the contract are frequently used in the 
arbitration agreement and they generally cover disputes between the 
* -Irties in regard to the construction of the relevant terms of the contract 
,s well as their effect, and unless the contract compels a contrary cons¬ 
truction, a dispute in regard to the working of the contract would generally 
f .,11 w ithin the clause in question. The word ‘application of the contract 
does not mean only a dispute as to the applicability of the contract. 
Printers (Mysore) Private Ltd. v. Pothan Joseph A.I.R. 1960 S.C. 118. 

117. Nature of arbitration contract. —A contract appointing 
•„ bit rat or is a contract uberrima fide, and unless there is a complete 
confidence between the tribunal and the parties, it would be wrong to bind 
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a party to this contract when there is a probability that injustice would 
result trom doing so. G angaram \. Sumangal, A.l.R. 1955 Sind 547 = 
147 Ind.Cas. 48t>. In Kali Krosanna v. Kajani A.anta, 25 Cal. 141, 
Maclean C.J. said “In cases of arbitration where a pci soil is appointed 
by two parties to exercise judicial duties there should be uberrima Jides 
on the part of all the parties concerned in relation to his selection and 
appointment, and every disclosure, which might in the least aiiect the 
minds of those who are proposing to submit tneir dispute to the arbitra¬ 
ment of any particular individual, as regards his selection and fitness lor 
the post, ought to be made, so that each party may have every opportunity 
ot considering whether the reference to arbitration to that particular 
individual should or should not be made.” 


In Satyendra Kumar v. Hind Construction, A.l.R. 1952 Horn. 227 = 
54 iiom.L.R. 37 = B.G.R. I9o2 Bom. 121, Chagla C.J. observed: “I here 
can be no doubt that an arbitrator must siiow uben ima fides to the parties 
whose disputes he is going to arbitrate and who have constituted him their 
domestic lorum. In a sense the position ot an arbitrator is different fronr 
iliat of a Judge, if a party goes to a Court, he has got to submit to the 
decision ot the Judge. But when a party goes to a domestic forum and 
want their matters to be determind by arbitration ; they have every choice 
as to the person whom they should select as their arbitrator, and thereioie, 
it is clear that the highest faith should be shown by the arbitrator. It 
also follows that the arbitrator must disclose to the parties all facts which 
aie likely or calculated to bias him in any way m favour ol one or the 
oilier party. A circumstance or a fact may, in fact, not bias or influence 
the decision of the arbitrator. 1 he arbitrator may have too strong a 
character, too deep a sense of justice to be influenced by any consideration 
extraneous to or foreign to the evidence which he has got to consider. 

But the question is not what is likely, in fact, to happen, but what is 

likely to tend or is calculated to tend to a particular result. Therefore, 
if the Court comes to the conclusion that there are any facts or any 
ciicumstances which are likely to bias him, it would be incumbent upon 
the arbitrator to disclose those facts to the parties. If he fails to disclose 
those tacts, then his award would be liable to be successfully challenged”. 

. ee also .Din us v. Pro tors (1852) 2 H.L.Cas. 759, where the decision of the 

Lo x . Chancellor was successfully attacked on the ground that he was 

adjudicating i n respect of a company in which he is a share holder and 
he had failed to disclose the fact that he held the shares in the company. 
It is the most fundamental principle of justice that a judge or a tribunal 
should not decide a dispute if there is a probability that he would be 

i groA \ n I he Case ‘ Bhuwal/ < a v. Kate he hand, 87C.L.J. 71* A.l.R. 

An arbitration clause is distinct from other clause. A contract with 
an arbitration clause rolls as it were, two contract into one. No doubt 
t ie main contract does not exist the arbitration agreement also can 

Iau^d D l amodar Sh(lh v - Union of India A.l.R. 1959 Cal. 529 (1912) 

• 1 B.R. 357 followed. Where the contract itself is forbidden by law 

‘ U * suc ® 1 illegal, the arbitration clause which forms part of the ton 
act is also illegal and void. Smca/a v. Clive Mills A I R. I960 Cal. 90. 

I* Hik Arbitration agreement—Parties. —In an agreement to refer 
s piit e with regard to dissolved partnership where minor, who is admitted 
tie benefit of partnership is a necessary party. Such an agreement 
nay be signed by minor’s de-facto or de-jure guardian on behalf of the 
8 * 
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minor, who has no adverse interest against him. Satyanaiain v. Jugal, 
A.JL.R. 1958 All. 512. 

119. Arbitration agreement—Effect on right to sue. —Plaintiff 
and defendant were members of Bombay Bullion Association. 1 he 
plaintiff brought a suit lor recovery ol a sum due to him in respect of 
lorward transactions of a bullion tliat took place between him and the 
dependant. Bye-law 58 of the Association provided as follows: “In 
connection with ready or forward transaction* between the members ot the 
company or between members and non-members of the company, in 
gold, silver and sovereigns, done in accordance with the rules and bye¬ 
laws of the Association, or whether a ready or forward transaction in gold, 
silver and sovereigns has been entered into or not, all the claims or 
disputes or differences ol opinion ol ail) sort arising out of the contracts 
in respect thereof shall be settled by reference to arbitration. 


1 he bye-law also provided that “only after obtaining an award from 
the arbitrators in this manner, any party can go to a court of law in 
order to obtain relief in respect ol the said transactions.” 

Held that (1) bye-law i\u. 58 amounted in law to an agreement in 
writing to refer dispute between persons governed by the bye-law to 
arbitration with the meaning ol s. 2^a), Arbitration Act. Hence the 
claim in suit must be resolved by the domestic tribunal contemplated 
by the bye-law and a suit in respect ot it was not maintainable. Prataprui 
v. Siieonarain, A.I.K. 195b Bom. 97 ; A.i.R. 1947 Bom. 208. (1) Even 

if it be assumed that the latter portion of the bye-law is invalid, that 
portion being separate from the rest of the bye-law it could not affect 
the question of jurisdiction. If there is an arbitration agreement in 
writing reciting in the rest of the bye-law 58, then the jurisdiction of the 
Civil Court to entertain the suit is clearly barred ; the domestic tribunal 
alone can deal with the dispute, t'rataprai v. S/ieo A a ram, A.I.R. 1J:>0 
Bom. 97; A.I.R. 1942 Bom. 297. 

120. Duties of an arbitrator.—All arbitrator must be a person 
who stands indifferent between tile parlies, and has no inteiest dnect 01 
remote in the subjectmatter of the controvers) or in the parties. Re 
Manual, (18-18; 10 V.T. (O.O.) 464. I’tde notes under Sect.on 80. 

121 Whether arbitrator should decide according to law.—An 
award of an arbitrator is lu.al both in fact and law But where an 
I r um s decision is erroneous on the tact ol the award it cannot stand. 
*.v A/S. 52 Cal. 100 = 88 Ind.Cas. 49-A.f.R. 1925 Cal. 399; 

* a t n K» 9 r, Sind 18b. Award must not exceed submission in 

suhstince or h. fo7m Mohamad Ali v. Charm Sing/,, A.I.R. 1925 Sind. 
M For further discussion, vide notes under Section 30. In Haigh v. 
UaiJii ° (1861) 5 L.l. 507 = 31 L.J.Ch. 420= =3 Dog. K. & j. 157, Turner 
I 1 observed- “The arbitrator being a judge selected by the parties 
iiid chosen to decide without appeal, this Court has nothing to do with 
' meie error in judgment in his part. I he parties have chosen him 
lo be their judge and have agreed to abide by his determination, and 


) V that determination, if fairly and properly made they must be bound ; 
I in on the other hand, arbitrators, like other judges, are bound, when 
1 e V are not expressly absolved from so, to observe m then proceedings 
e ordinary rules which arc laid down for the adm.mstrat.on ot iust.ee. 

I„ Andrew v. Mitchell, (1905) A.C. 78 (80) = 74 L.J.K.B. 333 = 91 
I r 537, Lord Halsbury L. C. said: "I feel the force of what Mr. 
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Lawrence said, namely, that we must not insist upon a too minute 
observance of the regularity of forms among persons who naturally by 
their education or by their opportunities cannot be supposed to be very 
familiar with legal procedure, and may accordingly make slips in what 
is mere matter of form without any interference with the substance of 
their decisions. I should be anxious myself, and I have no doubt all 
your Lordships would, to give every effect to these decisions ; on the 
other hand there arc some principles of justice which it is impossible to 
disregard, and, giving every credit to the desire on the part of this arbi¬ 
tration Court to do justice, I think it is manifest that they proceeded 
far too pastely in this ca^e, and apart from imputing to them any prejudice 
or any desire to do wrong, I think that the mode in which the whole 
thing arose and disposed of was so slipshod and irregular that it might 
lead to injustice.” The arbitrators arc to act according to the rules of 
natural justice. Russell 15th Edn. p. 10(5. The first principle is that the 
arbitrator must act fairly to both parties, and in the proceeding through¬ 
out the reference must not favour one party more than another or do 
anything for one party which he does not do or offer to do for the other. 
Me must observe in this ordinary well-understood rules for the adminis¬ 
tration of justice. Russell 15th Edn. p. 106. 


122. Interest in party and subject-matter. —There is undoubted¬ 
ly a duty cast upon an arbitrator to disclose material facts which might 
reasonably be held to have prevented any of the parties to the arbitration 
agreeing to his appointment as arbitrator. If he fails to disclose those 
facts then the arbitrator is guilty of misconduct. Jatrruh v. Kashi, A.I.R. 
1934 All. 658 = (1934) A.L.J. 694 = 148 Ind.Cas. 1169. Once an arbitra¬ 
tor is appointed by a party and he undertakes to discharge his dutv as 
such, he becomes a judge in that case and he is hound to act impartially 
and with scrupulous regard to the ends of justice. An arbitrator who 
tries to further the interest of the party nominating him in utter 
disregard of propriety is guilty of grossly improper conduct. Gajannnd 
v. Phulchand , A.I.R. 1930 All. 675 = 0930) A.L.J. 1373 = 131 Ind.Cas. 
552. Unless the parties have agreed, with full knowledge of the position 
to accept the decision of a person whose position with regard io them 
oi to the matters referred to him is otherwise, they arc entitled to expert 
from an arbitrator complete impartially and indifference, both as between 
themselves and with regard to the matters left to the arbitrator to decide, 
;md they arc entitled to expert from him, a faithful, honest and 
disinterested decision. Tt follows that personal misconduct or nnv 
personal interest which will tend to bias an arbitrator’s mind which teas 
unknown to either of the parties at the time when the dispute was agreed 

tf r i crrc ^’ wi V ""fit a person to art as an arbitrator. An interest 
ot whirh the parties at the dare of his appointment were fully aware, 

, "°t divqunlifv him; nor will the fact that he stands in a particular 

iclationsnip to the parties or to rlu* matters in dispute, if it can he said 
t tat the parties selected him with the full knowledge that this was or 

T,1USt l* * lssr ll 15th Edn. p. 101. This preconceived views can he 

proved from the remarks of the arbitrators. Catalina v. Norm a. M938) 

’ " ‘ " C F > - * \ sc ? Ihirf. Where reference is made to the engineer 

of one of the parties with full knowledge, the contractors cannot object 
on the ground that the engineer is an interested party with a bias 
(-rawfora v. Northern T.ifrht House, (1925) S.C. (HI.) 22 

123. Arbitrator is confined to terms of submission.— A n a. hi 
tiatator, acting in a written submission must confine himself to the terms 
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of the submission and nonetheless so, because he may think that possibly 
the submission ought to have gone further than it does go, and that it 
may have been a mistake on the part of the parties to limit it in the 
manner in which it has been limited. Brijlal v. Gobindaram, A.I.R. 
1943 Bom. 201 =45 Bom.L.R. 358 = 1.L.R. (1943) Bom. 366=209 Ind.Cas. 
50. An arbitrator cannot abdicate his functions in favour of third party. 
Sheokaran v. Kanhaya, A.I.R. 1935 Lah. 113 = 37 P.L.R. 18 = 152 Ind.Cas. 
1023. Where in a deed of partnership provides for arbitration in respect 
of all disputes in connection with the partnership or the partnership deed, 
whether during or after partnership, and a difference has arisen between 
the partners as to whether rights and liabilities under the partnership deed 
have come to an end by “efflux” or time or not and whether one of them 
is discharged from complying with the terms of arbitration agreement or 
not these disputes should be considered to arise in connection with the 
partnership or partnership deed particularly when one side is asserting 
discharge under Art. 106, limitation Act, and the other party is denying it. 
Brahm Nath v. Dhani Ram . A.I.R. 1956 Punj. 125. An agreement to 
refer disputes to A or B is invalid. "The clause is vague and uncertain. 
Delhi Mousing v. Brij Mohan, A.I.R. 1956 Punj. 205 ; Lakshmi v. 
Krishna, A.I.R. 1955 Cal. 588. An agreement to refer either to X or to 
agreement to a named arbitrator because it is not certain who the 
arbitrator is. But an agreement between A and B to refer the disputes 
to the arbitration of X or at the option of A to Y is certain because the 
aercement itself shows who is to have the option, A.I.R. 1955 Cal. 588 , 
A.I.R. 1924 Cal 524 ; A.I.R. 1924 Cal. 828 ; A.I.R. 1959 Cal. 430. An 
arbitration clause in a fire insurance policy that if any difference arises 
as to the amount of anv loss or damage such difference shall independently 
of all other questions, be referred to the decision of arbitrators, no doubt 
invests the arbitrators with jurisdiction only to decide the ^ €sX \ on u ot }™l 
or damage and nothin* more. But the words ‘'independently oI all other 
questions” in the Arbitration clause indicate that although there w as 
Special "tip,dation in the insurance policy itself that the amount: o .loss 

or damage was alone to 

ihc parties from submitting to the p.rtsdictton of the Arbitrators the other 
cutest ion the liability to pay ,the amount and who should P-'towhom. 

v F fntce Co v. Union of India, A.I.R. 1956 Cal II. In a contract 
he arbitrators are empowered to decide "validtty construction or 
‘•execution” of a contract. The word -execution’ in the arbitration clause 
mean" n the content the entire ran*e of performance and enforcement 
the agreement Enforcement of an agreement would raise question 
r iLinrinn The word “validity” would also include the question of 
huiiration because a claim barred by limitation is no longer valid. Mury 
v. K ha Han, A.I.R. 1956 Cal. 644. 

124 Arbitration—-n'rreeincnt Second reference.— Where the 
,„ nrds 0 f aercement are wide enough to cover all disputes concerning the 
relevant transaction or contract there can obviouslv be successive reference 
under its authority regarding different disputes and even in a case where 
, fresh dispute arises ns to the import or effect of the award made a 
reference of the ordinal dispute, a second reference 

ran be made. Baranagar Jute v. Hnlaschand. A.I.R. 1958 Cal. — 
C.W.N. 734. 

12^ Optional agreement. —Agreement which gives an option to 
one of the parties thereto to make a reference to arbttrat.on does not 


INTERPRETATION OF WORDS 


61 


g in 1 tivr AVAL. 1^1 JVXII V»* w *•*' — 

amount to a submission. Burjor v. Eller man, 89 Ind.Cas. 866 = 27 Bom. 

1 R 1098 = A.I.R. 1925 Bom. 449 = 49 Bom. 854; Marttimma v. Burjor , 

54 Bom 278 = A.I.R. 1930 Bom. 185 = 124 Ind.Cas. 797. But see Mulchand) 
v Radha Kishen, 90 Ind.Cas. 932 = A.I.R. 1926 Sind 27, and Buck and v 
Shambordas, 118 Ind.Cas. 220 = A.I.R. 1929 Sind 83 ; Woodal v. Pearl 
Assurance (1919) 1 K.B. 593 (611 > = 88 L.J.K.B. 706. 

126. Contract referring to another document containing arbitra¬ 
tion clause.—When a contract in writing is signed by parties, they are 
hound by the terms contained therein whether they take the trouble of 
reading them or not. This principles has bccen extended to cases where 
the contract does not actually contain the terms but a reference is made 
to another document of contract where those terms arc to be found, 
teason for holding that those terms must be taken to have been nco 
porated by reference in their signed agreement is that it was possible o 
any of them to look into that document and ascertain the terms. Thr 
applies as much to an arbitration agreement as to other agreements. Bef rc 
holding that the parties have agreed in writing to icfer their dls P , 
to arbitration and in the absence of such a clause in the agreement actua V 
signed by the parties, there must be at least a specific contract or documenr 
containing such a clause in respect of which it might ie sai ia ‘ 

heen incorporated in the agreement of the parties b\ re erence. ff f 
v. Balabhadra . A.I.R. 1954 Mad. 71 ; see also Ramadayal v. Chandra . 
A.I.R. 1951 Mad. 843 = 0951) 2 Mad.K.J. 49; Dwarkadas v. Daluram, 

A.I.R. 1951 Cal. 10. 

The agreement may arise bv the incorporation of one document 
containing an arbitration clause in another under which dispute ati .. 
Clemants v. Devon Insurance , (1918) I.K.B. 94 = 87 L.J^-B. ’ n M ‘- Q1 

15th Edn. p. 26 ; see also Temperle y Steam v. Smyth, (1905) l K.15. u i. 
The Portsmouth. (1912) A.C. 1=81 I J PC. 17. In the last named case 
Lord Atkinson said : “I concur in the judgment of mv noble and learned 
friend in the woolsack. I think it would be a sound rule of construction 
to adopt that when it is sought to introduce into a document like a n 
of lading—a negotiable instrument—a clause such as tins ai nitration 
clause, not germane to the receipt, carriage, or delivery °f t' ie cni pP* 01 
the payment of freight—the proper subject-matters with which the >i J> 
lading is conversant—this should be done by distinct and specific wort s. 
and nor bv such general words as those written in the margin or the bill 
of lading”. In the same case Lord Chancellor . Earl Loreburn said . 
am of opinion that the Court of Appeal riglulv relied upon the decision 
in Hamilton v. A lackie. 5 T.T.R. 677 that, if it is desired to put upon the 
holders of a bill of lading an obligation to arbitration because That o > iga 
tion is stated iti the charter partv, it must be done explicit v . This < ase 
of Hamilton v. Mackic, supra, decided that the words ‘all otlici kirns 
and conditions as per charter party” had not the effect of bringing t ic 
arbitration clause in the bill of lading. See also London Sac]; and Racr \. 
Dixon. (1913) 2 All. 763 = 170 I.T. 70. 

An arbitration clause in a fire insurance policy was : Tf anv difi ( i< n<« 
arise as to the amount of any loss or damage such difference* shall me < 
pendcntlv of all other cpiestion be referred to the decision of an arbiuaroi. 

to be appointed bv the parties in difference.And it is hereby exptess \ 

stipulated that it shall be a condition precedent to anv right of action o» smr 
upon this policy that the award bv such arbitrator, arbiiratots, oi iiinpuc 
of the amount of the loss or damage if dispute shall be fust obtamte . 
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Held that where the Insurance Company was not in a position either to 
deny the loss or admit it, the dispute between the parties was as to the 
amount of loss or damage within ihe arbitration clause. Great American 
Insurance Co. v. Bodh Raj , A.I.R. 1953 Punj. 50. In Baker v. Yorkshire 
Insurance, (1892) 1 Q.B. 144 the insurance policy had an arbitration 
clause but was not signed by the assured. I he question was whether it 
amounted to a valid arbitration ; Coleridge C.J. said : “The plaintiff 
sues on the policy and by so suing affirms it to be his contract.” 

127. Present and future difference.—In Dawood Bhai v. Abdul 
Kadcr, A.I.R. 1931 Bom. 164 = 33 Bom.L.R. 51 = 130 Ind.Cas. 588, Wadia 
J., observed : “The existence of a difference or dispute is an essential 
condition for the arbitrator’s jurisdiction: See also the case of Uttam 
Chand Salig'ram v. Java Mamooji, 46 Cal. 534=54 Ind.Cas 285. If there is 
no dispute there can be no right to demand arbitration. The Court 
must, therefore, be satisfied that there is some real point of difference 
which has to lie submitted to arbitration.” See also Dipchand v. Sahibdina, 
5 S.T.R. 92=12 Ind.Cas. 639 ; L. &. N. W. and G. W. Joint Ry. Co. v. 
J //. Beilington Ltd., (1899) A.C. 79 = 68 L.J.Q.B. 162 = 79 L.T. 503 = 
15 T.L.R. 97 ; Velchand v. Lister, 38 Bom. 638 = 25 Ind.Cas.'371, 


Kh u si ram v. Mathura Das, 52 M.YV.N. 826. A dispute implies an asser¬ 
tion of a right by one party and repudiation thereof by another. Dawood 
Bhai v. Abdul , supra. There must be a point of difference or dispute 
between the parties for the decision of the arbitrator and it is not enough 
to state what the point of dispute or difference is after the suit has been 
filed. Ibid. Sec also Field v. Long Cleon, (1902) 1 K.B. 47; Machnaghten 
v. Rameswnr, 30 Cal. 831 ; Uttam Chand v. Mahomed, 23 C.W.N. 704 = 
16 Cal. 534=54 Ind.Cas. 285. Any question on which the parties join 
h uc. whether the court can legally enquire into it, is a dispute with in 
the meaning of this section. T. Wang v. Sona Wangdi, 87 Ind.Cas. 63. = 
52 Cal. 559 = 29 C.W.N. 886=12 C.L.J. 26 = A.I.R. 1925 Cal. 812. A 
di pure before an arbitrator is analogous to a cause to ^ ctl °” )C 01 e a 
civil court. Dipchand v. Sahibdina, 5 S.L.R. 92 = 12 Ind.Cas. ^ 9 - 

In Chandm nil v. Nippon, 61 Ind.Cas. 798 = 33 C.L.J. 54 >, Moohet ,ec 
/. observed : “Now dispute implies an assertion of a right by one paiiy 
and a repudiation thereof bv another.” A mere* failure to pay a " a ^ ,n,t ( t ? < 
debt is not necessarily a difference. Dawood Bhai v. Abdul, A A. R. 1)3 
bom. 161; Basiro v/ Mahomed, 24 Ind.Cas. 2 >4. Section 145, Cr.P.C. 
does not contemplate that the question .as to who is m actual possession 
dionld be referred even with the consent of heirs w an a 'rbitnctoi 
MnncduUah v. Srinivas, A.I.R. 194! All. 4-(1940) A.L.J. 7.>8-4_ 

( , i T 946=192 Ind.Cas. 16. A court has no power to refer to arbitra 
no,Pam" question other than those in issue in the suit. Bhagirath v. 
San/tar Lai. AIR. 195! MB. 111. Where bv an agreement the parties to 
, com,act for sale of goods refer to arbitration all their disputes in respect 
;,| , hat* contract including the question whether the buyer is entitled to 
rricct the goods oil account of inferiority of quality, an award bv the 
arbitrator is that the goods should he accepted and paid for bv the buyers 
at the contract rate subject to certain allowance is not without jurisdiction. 
\ fodi Bros v Mahabir, 52 C.W.N. 168. Where parties set out specifically 
what disputes have arisen and what relief is sought in consequence of 
, iw. allc«ed default bv one party they are the only matters upon which 
the arbitrator is required to enquire and adjudicate. Fateh Chand v. Debt 
/),/// 52 CWN 635. Where making an order for payment of damage 

does ’not come within the scope of reference, such an order is passed bv 
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arbitrator without jurisdiction and is liable to be set aside. Ibid. A court 
has no power to reicr to aruitrauon any questions other than those in 
question in the suit as such a relerence it made would be ultra vires, 
nhagiraih v. Shankar Lai, o ei.l.K. (i\l.B.) 1U. 1 he jurisdiction ot an 

aroiuator depends not upon tlie existence ol a claim or the accrual ot a 
cause ot action, but upon the existence ot a dispute. A dispute implies 
an assertion ot right uy one party and repudiation ihcrcoi by another. 

It there is no dispute there can be no right to demand aiInitiation 
at all. A point as to which there is no dispute cannot to 
referred, to ainitration. In order to make out the jurisdiction ot the 
tribunal ot arbitrttion, it must be shown that the suoject-maitei of tlie 
leterence was some dispute between the parties and that the paiiicului 
<iispute had arisen actually before the matter went before the arbitrators. 
iMaiinna Dus v. L/uisiram, 63 C.W.N. 873. See also, Khusiiam v. 
Hamutmal, 53 C.W.iN. 595. Russell at page 332 of his 12th Edition 
says : “One of the elements of an agreement to refer to arbitration, oi 
ol a submission to arbitration is that the subject-matter to be decided 
must be a dispute, and the element must exist whether at common law, 
or under the Arbitration Act." In London mul \. 11 . Jiy. v. Wellington 
(1899) A.C. 79, Lord Halsbury L.C. said : "lo my mind, as 1 have said, 
the condition precedent to this case coming before us is that there should, 
have been a difference existing belore a plaint was issued in the Countiy 
Court to recover for those ser\ ices’. Where the very factum or existence 
of the contract (containing clause for arbitration) is denied, there is no 
depute arising out or in relation to them which could be referred |<» 
arbitration and the arbitrators have no jurisdiction to decide whether in 
fact the contract were or were not entered into Mahomed Ilaji v. Ihroj 
Shaw, 188 Ind.Cas. 387 = 84 Boin.L.R. 697= A.l.R. 1932 Bom. 811 ; H<>r- 
musji v. District Local Board, 28 S.L.R. 223 = A.l.R. 1934 Sind. 290; 
Lazalatly v. Khimji, 30 Bom.L.R. 100a = A.l.R. 1934 Bom. 47(5 ; Kalumal v. 
Adam Haji, I.L.R. 1939 Kas. 769 = A.I.R. 1989 Sind. 887 ; Guardian 
Insurance v. Shiva Man gal, I.L.R. 1937 All 234 = (1937) A.L.J. 93 = AI.R. 
1987 All. 208; Brindaban v. Bisheshwar, I.L.R. (1997) 1 Cal. 606. 

i2H. Arbitration clause—Dispute under or arising out ot contract. 

—Where a party has to have recourse to the contract to establish his case, 
ii is a dispute under the contract. A. M. Mir v. Gordliandas, A.l.R. 19a 1 
S.C. 9 = 87 C.L.J. 128=6 D.L.R. (S.C.) 84 = 1951 A.L.J. (S.C.) 121=1951 
S.C.J. 1 (S.C.). Ill that case lazl AH and Batanjali Sastri J.J. said : " f he 
principal dispute raised in this case was whether the extension ol tmu 
lor delivery was granted within the lime limited in the contract. 1 hat 

dispute is certainly covered by the arbitration clause. 11 that is the 

position, such a dispute, the determination oi which turns upon the tiu«- 
conslruciion of the contract, would also seem to he a dispute, nuclei o. 
arising out of or concerning the conn act. In a passage quoted in I Icy man \. 
Darwins Ltd. (1942) A.C. 936. Lord Dunedin propounds die- test thus : 
'll a party has to have recourse to the contract, that cli pule is a dispute 
under the contract*. Here, the respondents must have recoin se to t u 
contract to establish thcii case and, tie. refore. it is a dispute nuclei the 
contrae t.” 

! 29. Rule* of body referred as arbitrator.— As the rules of a bodv 
to which the agi ec ment of arbitration is lelcriccl to b\ the patties ‘lion < 
be deemed to have incorporated in the contiact by viituc ol tin* ague"" nt 
of parties it lias necessarily to be held that on a matter ol procccluic t h 
relevant factors should be the rule as existin'* at the time ol the leteience 
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and not at the genesis of the contract. Husian Kasam v. Vidyanagaram, 
(1954) 1 M.L.J. 27 = A.I.R. 1954 Mad. 528; 33 Cal. 1237 : See also 

Srirarn v. Cotton Seed, I.L.R. (1954) Nag 126=1954 Nag. L.J. 262 = A. 
l.R. 1954 Nag. 236 ; Bhiwimdiwala v. JLakshmandas, A.I.R. 1954 All. 
750; Huseim v. Kasardeo, 92 C.L.J. 224 = A.I.R. 1954 Call. Ill (as regards 
the interpretation of Rule 7 of the Bengal Chambers of Commerce). 

Where any adaptotions are made in a printed form of a contract for 
the purposes of a particular contract, they must have been deliberately 
made and if a good an intelligible reason can be found for the use of a 
certain expression, it will not be right to discard that expression as a 
surplusage instead of giving it is meaning which it may appropriately 
bear in the contract of the facts. Bharat Construction v. Union of India , 
A.I.R. 1954 Cal. 606. 

13d. Disputes anti differences, meaning of.— 1 he phrase all dis¬ 
putes arising of a contract does not cover dispute as to whether contract 
was entered into at all, or whether it was void ad initio or whether it 
sets out the true intention of the parties. But if the parties are agreed 
that a binding contract was made, and it is necessary to have recourse to 
the contract to settle the dispute that has arisen, then it is a dispute 
arising out of the contract. Herman v. Darwin , (1942) A.C. = 356 (1942) 1 
Ali.E.R. 337 = 111 L.j.K.B. 241 = 166 L.T. 306. The dispute or dill ere rice 
which the parties to an arbitration agreement agree to refer must be of a 
justiciable issue triable civilly. A fair test is whether the difference can 
be compromised lawfully by way of accord and satisfaction. I bus an 
indictment for an offence of a public nature cannot be the subject of an 
arbitration agreement nor can disputes arising under agreements void 
under the Gaming Act 1845. Equally disputes leading to a change of 
status as a petition for divorce cannot be referred, nor, it seems, can any 
agreement purporting to give an arbitrator the right to give a judgment 
in reui. SimilaiK there is no dispute within the meaning of an agree¬ 
ment to refer disputes where there is no controversy m being as when a 
party admits liability he fails to pay or when a c ^ iil °J e ;^ t 0 l °” 
disappeared owing to the application, where it now . Laws of 

of the maxim ac?io personalis mort.ar cam ^7‘. “" , d L n ° 
England, lire! Ed. vol. * § 10. A dispute as to whet^ *heie 1lad^beenja 

contract at all. cannot be a cils P llt ^ a " S f 1 " r R tc^ such a dispute the language 
anti, therefore, lor an agreement to . ^P.^ ^ ; * e 

ol the arbitration clause cannot he PP P Produce Brokers v. 

and O,...ny Broken ^ J.R. 195a CaE.-458. bu^ ^ ^ ^ Loreb 

Olympia. (l.Hbl A.C. .» ^ * that a COU rt plainly usurps the 

said : "With all respects, i sect ns to.in e a ^ ^ that issue fov 

function of an a, . b, V‘* t0 * , as we find here.” See also observation of 

iwclf <»■ V DaZins. supra. Kruse v. Questier ir Co. 

, i ‘ah e R 954. not applying Hirji Mulji v. Cheong Yue. 

[.Id.. [ 195.4] 1 All. < K .J piiW r-o.mr.il in Hirii Mulji v. Cheong 

contract 
causes 

r hkh , C r a con^ror^nt;acV^ g parties die arbitration clause cotnes 
beyond the ^ l, “ bitrator has no jurisdiction to deal with any question 
io an end,. ‘ j although neither party exercised any power of 

winch may be raised; a^ R con ' tain r ed It is we l, settled that 

cant filing conflict between the decisions of House of Loids and 

ihose of ’Privy Council, the court should follow .lie decisions of the Privy 


, , t] r105HI 1 All. e.k. nui ... , x ht 

[> 1 rliJiriul Committee of the Privy Council m Hirji Mulji v. Ch< 

But ihc ] ‘ l T PC 121, held that if the objects of the con 

W ^ S Clause are completely frustrated by « 
which contain «ni _clause C( 
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Council. A.I.R. 1946 Lah. 116 (123) F.B. The rule is the same even 



frustrated does not in itself determine every possible operation of an 
arbitration clause refering to arbitration disputes arising out of the 
contract ; for example, one party may not agree that there has been 
frustration and a difference on the issue would be within an appropriate 
arbitration clauses whether the contract is partly executed or wholly 
executory is immaterial. Halsbury, Laws of England, 3rd Ed., Yol. 2 § 42. 

Phrases “all disputes” or “all claims” by itself is wider than “all 
disputes arising out of the contract”. Hassell, 15th Edn. 39 ; see Re 
I-Iohenzo Meru etc. (1886) 54 L.T. 596. A clause providing for arbitration 
“if the customers make any claim upon or counter claim to any claim made 
by the contract” was held by the Court of Appeal to cover claims framed 
in tort when connected with transaction, which is the subject of contract. 
Woolf V. Collins , (1948) 1 K.B. II =(1947) ‘2 All. E.R. 260. The court in 
that case observed : “It speaks simply of ‘claims’. This, of course, does 
not mean that the term applies to claims of every imaginable kind. Claims 
which are entirely unrelated to the transaction covered by the contract 
would no doubt be excluded ; but we are of opinion that, even if the 
claim in negligence is not a claim ‘under the contract’, yet there is a 
sufficiently close connection between that claim and that transaction to 
bring the claim within the arbitration clause, even though technically 
framed in tort.” See also Re Polimis and Furness & Co. Ltd., (1921) 2 
K.B. 560, where a similar interpretation was given to an agreement to 
refer “all disputes” between parties to a contract. 

131. Dispute whether may include time-barred dispute. —A claim 
time-barred according to the Limitation Act at the time of making the 
reference can validly form the subject-matter of a reference to arbitrator. 
Balniuhund v. Uttam Chand, A.I.R. 1927 Sind. 177=100 Ind.Cas. 890; 
but see Official Receiver v. Kerosondas, A.I.R. 1926 Sind. 299 = 85 Ind. 
Gas. 750. In Uttam Chand v. Bahnnkund, A.I.R. 1929 Sind. 55=107 Ind. 
Gas. 435, Rufichand A.J.C. said : “Where the agreement between the 
parties falls within the four corners of the exception I to S. 28, Gontract 
Act which is based upon the ruling in Scott v. Avery, 5 H.L.C. 811=25 
L.J.Ex. 303, no question of limitation can arise for, in that case the 
claimant has no cause of action for instituting a suit so long as his 

damages has not been ascertained by recourse to arbitration. In such a 

case no question of limitation arises and the observation of the learned 
Additional Judicial Commissioner would indubitably apply. As an 
authority for that proposition references may be made to the cause of 
Cyzer, Irvine & Co. Ltd. v. Board of I rude, (1927) 1 K.B. 260. But 
different consideration apply to an ordinary submission clause contained 
in a commercial contract, which provides for a reference to arbitration 

of disputes arising out of the contract and does not purport to bar the 

right of a party to enforce his claim in court before he has obtained an 
award in respect thereof. In that case a cause of action immediately 
arises to the aggrieved party and if he wishes to enforce bis claims be 
should be vigilant. He may take early steps either to enforce Ins claim 
by arbitration or by a regular suit. If he sleeps over his right for over 
the statutory period piescribed for the institution of his suit, he is liable 
to be defeated by the plea as his claim is time barred by limitation and 
as no suit is maintainable in respect thereof, there is no subsisting dispute 

9 
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under or arising out of the contract which may be enforced by arbitration. 
This was the view taken by me in In the matter of Arbitration A.I.R. 
1962 Sind. 209 = 19 S.L.R. 24.” See also Hirji Mulji v. Cheong , (1926) 
A.C. 497 = 95 L.J.P.C. 121. 

Where an arbitration clause in a contract provides for reference of 
disputes “relating to the contract” or “in connection with the contract” the 
words used are sufficiently wide to cover a dispute as to whether the contract 
has been frustrated or not. Chundanmull v. Clive Mills I.L.R. (1948) 
Cal. 297 ; see also JMohitn v. Atul , 85 C.L.J. 188. Disputes regarding a 
contract need not necessarily be disputes arising directly under the contract. 
Alohin v. Atul, supra. 

It is well established that if one of the parties to a reference disputes 
the factum or existence of the contract in respect of which disputes arise 
and which dispute the arbitrator has got to determine, then the arbitrator 
has no jurisdiction to decide the question whether in fact the contract was 
entered into or not. Alahasuhram v. Keshavdew, 51 Bom.L.R. 499 = A.I.R. 
1949 Bom. 343 ; see also Ruija v. Gulamally, 4 D.L.R. (Bom.) 91. 

“To constitute a submission proper, there must be a difference. If 
there is no difference there is nothing for an arbitrator to arbitrate about, 
and in the case of an agreement to refer future disputes to arbitration, 
the arbitrator’s jurisdiction does not arise until a dispute has arisen. It 
might be seen, therefore, that if the agreement between the parties is in 
effect an agreement to prevent disputes from arising and not an agreement 
as to how they are to be settled, then it is neither an agreement to refer 
to arbitration nor a submission to arbitration, and it is not within the Act”. 
Russell 15th Edn., page 28 citing Re Cams Wilson, (1886) 18 Q.B.D. 7. 
But in Chambers v. Gold Thrope (1901) 1 K.B. 629 ot 635, A. L. Smith 
Al.R. said : “It was aigued that there was no dispute between the parties 
prior to the plaintiff giving his certificate, and that unless there was a 
dispute the plaintiff could not be in the position of on arbitrator. I do 

not see why there should not be an arbitration to settle matters, as to 

which, even if there was on actual dispute, there would probably be a 
dispute unless they were so settled. In the case of 7 harais Sulphur Co. v. 

Co ft us, L.R. 8 C.P. 1 there was no more a dispute than in the present 

case. There, a ship having incurred a general average loss, an aveiage 
adjustment had to he made. There was apparently no actual dispute as 
to the proportions of the loss to be borne by the parttes ^rested respec¬ 
tively, hut those amounts had to be settled, just as in this case it was 
necessary on the completion of the works to ascertain what was payable 
|, the building owner to the builder, and the matter was therefore pul 
> i f __ , VPr „r C adjuster.” But Romer L.J . in giving his 

into the han* . .?j re J rct t o say that I differ from the Alaster 

d ; SS , C ; n . 7^/1 S'S mv brother Collins in this case.Suppose a person 

unde. takes for reward to value or estimate for another work about to be 
one for his principal by a third person ; in my opinion, he 
r Kjc criminal is concerned, become in the position ot 

in rceard To his valuation or estimate, merely because he knows that his 
il and the third person have by contract between them agreed that, 
pi!nopal a previously arising with regard to the matter, his 

1 ", ^" ioV. or csth ate i. m be taken as conclusive, “and as determining the 
valuation or estimate i for the work to he done by the third 

nerson ’° For further discussion of this topic, vide Section 21 znfra under 
dm heading matter in difference between the parties. 

1 T2 Section 28 of the contract Act.— Section 
Act runs* thus : Every agreement by which any party thereto 


an 


28 


of the Contract 
is restricted 
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absolutely from enforcing his rights under or in respect of any contract, 
by usual legal proceedings in the ordinary trabunals or which limits the 
time within which he may there enforce his rights, is void to the extent. 
Exception 1—This section shall not render illegal a contract by which 
two or more persons agree that any dispute which may arise between 
them in respect of any subject or class of subjects shall be referred to 
arbitration, and that only the amount awarded in such arbitration shall 
be recoverable in respect of the dispute so referred. Exception 2—Nor 
shall this section render illegal any contract in writing by which two or 
more persons to agree to refer to arbitration any question between them 
which has already arisen, or affect any provision of any law in force for 
the time being as to reference to arbitration.” Commenting on this 
section Chief Justice Garth said : “This section applies to an agreement 
which wholly or partially prohibit the parties from having recourse to a 
Court of law. If, for instance, a contract were to contain a stipulation 
that no action should he brought upon it, that stipulation would, under 
the part of Section 28. be void, because it would restrict both parties from 
enforcing rights under the contract in the ordinary legal tribunals, and 
so if a contract were to contain a double stipulation that any dispute 
between the parties should be settled by arbitration, and that neither 
party should enforce his rights under it in a Court of law *, that would 
be valid stipulation so far as regard its first branch, viz., that all disputes 
between the parties should be referred to arbitration, because that of 
itself would not have the effect of ousting the jurisdiction of the Court, 
but the latter branch of stipulation would be void because by that the 
jurisdiction of the Court would be nccessarilv excluded.” Coringa Oil 
Company Ltd. v. Koegler , (1876) 1 Cal. 466 (468) on appeal from 1 Cal. 
12: sec also Mulji Tej Sing v. Ransi Dcx»araj, (1909) 34 Bom. 13. But 
where a party to a contract agrees to submit to an arbitration of the Bengal 
Chamber of Commerce, the rules of the Chamber are imported in to the 
contract and that parly is bound by those rules. Choi tram v. Bridhichand, 
30 Ind.Cas. 681=19 C.W.N. 820 = 21 584: see also Ganges Manu- 

facturTng Co., Ltd. v. Indra Chand, 33 Cal. 1169: Champsey v. Gift. 7 
Bom.F.R. 805. In Chaitram v. Bridhichand , supra, Woodroffe J. said : 
“The fact that the Chamber of Commerce has framed rules for its arbitra¬ 
tion is. I should have thought, well-known to every trader in Calcutta, 
particularly to those accepting contracts stipulating for arbitration bv the 
Chamber of Commerce. However that may be, I entirelv agree with the 
judgment of Mr. Justice Harrington in the case referred to (33 Cal 1169) 
by the Chief Justice that if a party in a contract agreed to submit to an 
arbitrator of the Bengal Chamber of Commerce, he must be held to be 
bound by the rules of that Chamber.” 


A” agreement between the parties to a suit on a contract that the 
suit should be decided in accordance with the result of another suit 
between the same parties is void under this section, as it restricts the 
parties absolutely from enforcing their right by the normal legal procee¬ 
dings. Rafa v. Chinta. 15 Ind.Cas. 378 = 37 Mad. 408. For further 

discussion in this subject vide notes Section 34 under the heading “Scope 
of Section 28 of the Indian Contract Act.” 

133. Arbitration clause in contract.— The general prevailing impres- 
s.on that the mere existence of a clause providing for arbitration is a bar 

A n T a D SU, !no C T° U . rt \ S ^oneous one. The Punjab Province v. Lahshrni. 

i . .R. 1.41 Fall. 149 -16 P.F.R. 50. But where the Court finds an 
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agreement to refer, it is binding on parties. Chhabildas v. Damodar, 
A.I.R. 1943 Bom. 199 & 45 Bom.L.R. 387 = 212 Ind.Cas. 189. 

134. Agreement confirmed by Legislation.—Where an agreement is 
"approved, ratified, confirmed and declared valid and binding on the 
parties” thereto by an Act of the Legislature, the effect of the statutory 
confirmation is to render every provision and stipulation of the agreement 
as obligatory and binding on the parties as if those provisions had been 
icpeated in the form of statutory sanctions. International v. Naigara, 

A.I.R. 1937 P.C. 214 = 109 Ind.Cas. 562 (P.C.). 

_ a i • t i n . i r • 


v I 1 § x . X A • X X X v/ V/ X • A XX • X • V» V ^—- • J • 

135. Agreement must not be uncertain. —Where the reference is to 
a local Chambei of Commerce, but it is not clear as to which of several 
local Chambers of Commerce is to arbitrate, as there are several local 
Chambers of Commerce, it is impossible to say that the parties were ad 
idem with regard to the person or body of persons which is to arbitrate in 
this dispute and the arbitration clause is vague and uncertain and is not, 
therefore, a valid and legal arbitration clause. Karanji v. Indo China, 50 
C.W.N. 763. When the arbitration agreement is vague and when the dispute 
is not specified, the award bound upon Such vague reference is equallv 
vitiated and cannot be set aside. Deep Narain v. Dharncshwari 1959 
Pat L.R. 262 = A.I.R. 1960 Pat. 201 But where in a contract with military 
farms department, the District Commander concerned shall be the arbi¬ 
trator, the contract is not unenforceable on the ground of uncertainty. 
Basantilal v. Dominion. A.I.R. 1952 Cal. 340. A clause in an 
arbitration agreement which say that “in the matter of dispute the case 
shall be referred to the Superintending Engineer of the circle’ clearlv 
means the gentleman holding the office when the dispute arises. If and 
when the dispute arises the case is to be referred to the officer holding 
the post at the time. Danlat v. State, A.I.R. 1958 Punjab 19 following 
A.I.R. 1952 Cal. 3-10. The arbitration clause spoke of disputes to be referred 
to arbitration in accordance with the rules of Millowners Association, 
Bombay : Held that the arbitration clause suffered from no vagueness or 
imcei taintlv. Kamala Mills v. Ganapati 63 C.W.N. 57 not following 85 
C.L.T. 136. An arbitration agreement that disputes are to be settled. ■>}' 
arbitration in New Yolk, according to the rules of the Ament an Arbitra¬ 
tion Society does no, suffer frona any inlirtudy are 

made to arbitration and seek their 

mulate when necessary, then disputes uwuic rr . thr 

i • • * ^; nfc HifTrrences Thus where tne parties to tnc 

STce''me^sa^hat there was some dispute in regard to certain brick 

ki a and Sat the arbitrators were to decide the dispute tn any manner 
, arm ^ ror , pr ,i ic arbitration agreement cannot be said to be so 

t,,Cy e and unS as to be uneforceable. Meaning of the agreement is 
; ? nse uncertain and even if there is any slight uncertainty 

That is capable of being made certain at the time of hearing. Rodjm 
A'ALn v P S/'nltnr. A.I.R. 1057 All. 406. An arbitration agreement which 
ousts the jurisdiction of court be treated on a footing different from 
ordinary commercial agreements. Such an arbitration agreement should 
be Strictly construed. Clear language should be used in- arbi¬ 
tration anreement which will have the effect of ousting the ninsdictton of 
rhe rules^and regulations of an Association provide that differen-es aris ^ 
between members or between members and --members should be^efer- 
, iip court Re Arbitration , Seth Kesortrnal, A.I.R. *9a9 t-ai. 
the rules and regulations of an Association provide that dlf [ e ™\ : ' f £ 
bcuveen members or between members and non-members should be refer 
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red for decision to the arbitrators mentioned in the pannel of arbitrators 
nominated by the Association, and persons signing applications for mem 
oership agree thereby to observe and follow the rules and regulations of 
the constitution, both present and future, it must be held that there is a 
binding agreement or arbitration in respect of every difference which mav 
Chimanram v. Vandravandas, *19 Bom.L.R. 431. 


uue 


136 Arbitration agreement—strict construction.— A reference to arbi- 
nation deprives a party of his right to rcstoi t to the oidinary tiibunals, 

-t must be strictly construed, more so, agains the party who is responsible 
for the reference being drawn up in a particular manner. In re Sri hi ishna 
Khanna, A.I.R. 1934 Sind. 29 = 148 Ind.Cas. 977. As a submission to 
arbitration deprives a party of the right accorded to him by common law 
t n have the disputes decided by a Court of law it must be strictlv cons¬ 
trued, and before any stay is granted, it must clearly appear, from the 
terms of the submission that with reference to the point in issue in the suit, 
the plaintiff has deprived himself of the right of having it decided bv 
Court. Although the Court is bound to start with a strong bias in favour 
of maintaining the special bargain between the parties, it must at the 
same time, consider all the circumstances of the case with vigilance to 
see that it is not driving either of the parties to a tribunal where there 
is a likelihood of not getting substantial justice. Hormusji v. District 
I.ocnl Board, 28 S.L.R. 223 = A.T.R. 1934 Sind 200=153 I.C. 911 ; Tara 
Chand v. Paras Rata, A.I.R. 1930 Sind. 202 = 123 Ind.Cas. 696; Binde- 
sicari v. Janku, 16 Cal. 482. Arbitration agreement should be strictly 
construed. Clear language should be introduced into any contract which 
is to have the effect of ousting the jurisdiction of the Courts and compel¬ 
ling the parties to have recourse to arbitration for decision of disputes. 
An arbitration agreement which is vague and uncertain is invalid. Gaaa- 
fiatrai v. Moody', 85 C.L.J. 136. In order to oust the jurisdiction of the 
Court the words of the Arbitration clame conferring sole jurisdiction on 
the arbitrators must be clear, precise and unambiguous, for as a rule, 
the arbitrator cannot clothe himself with jurisdiction. Prnmada v. Sagar, 
A.I.R. 1952 Pat. 352 = B.I..R. 1952 Pat. 216. la re Sri Krishna Khanna 
and Brothers . supra, Rupcfiand A.J.C. said: "In interpreting the con¬ 

tract I have to take it as a whole, and I cannot treat the words used in 
print as meaningless or modified in the manner suggested unless it 
is absolutely necessary to do so. As far as possible, it is mv dutv to 
reconcile the words in ink and in print, and to see if the intention of 
parties can be gathered bv reading both together. This is a mercantile 
contract and in the words of T.ord Cairns in Rojees v. Shand (188/) 2 
1 T.Cas 455 (463) = 46 C.J.O.B. 561 =36 I..T. 857. ‘merchants arc not in 
the habit of placing upon their contracts stimulation to which thev do 

not attach some value or importance.No evidence has been led to 

show that the words ‘as the case mav be’ were intended to be used in anv 
tense other than that ordinarily attaching to them and the golden rule 
enunciated bv lord IVensfeydole inOrrv v. Pearson, (1857). 6 H.L.C. 61 
/1_26 I-.I.Ch. 237 applies. T must give effect to these words actor 
dipo- to their grammatical and ordinary sense and I cannot without anv 
rbvine or reason interpret clause (M) as giving an option to the respon¬ 
dents No. 1 to r efer the disputes at their choice to arbitrators residing in 
one of these places mentioned there”. But s rc Jnrdes San & Co. v. St ora 
Kobbar Bcr^s 41 I.1.1 . Rep. 201. An arbitration agreement is to be 
construed acceding to its language and in the light of circumstances in 
which it is made to determine if the dispute is covered bv it. Punjab 
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State V. Moji Ram. 59 Punj. L.R. 867 = A.I.R. 1957 Punj. 223 ; A.l.R. 

1953 S.S. 182 = 1953 S.C.J. 217 = (1953) 1 M.L.J. 605. 

137. Arbitration clause—Effect of total breach.—Where the arbi- 
nation clause is distinct from the other clause of the contract/ total breach 
of the substantive stipulation even when it is accepted by the other party 
does not abrogate the arbitration clause and even the party in default may 
invoke that clause. But the parties are not bound to have recorse to 

arbitration. They may settle the disputes directly and agree not to invoke 

ihe arbitration clause for that purpose. The arbitration clauses cease to 
exist with reference to the disputes which are thus settled. They may 
also enter into a substituted agreement in complete supercession of the 
original contract and thereby abrogate the contract and the arbitration 
clause contained in it. Union of India v. Kishori Lai, A.l.R. 19 j 3 Cal 
(,49 In that case the Court observed : “The arbitration clause is distinc 
from the other clauses in the contract. It is collateral to the substantive 

stipulation of the contract. It is merely procedural and anc .‘' lary ' “ ‘f, t e 

mode of settling disputes.It. .depends on there be.ng a J'^d 

or difference in respect of the substantive stipulation See Per L r 
Wright in FI ex m an v. Darwin’s Ltd., 1912 A.C. 356 (377)-111 W-K.B. 
341 ^ The parties to a contract can agree that an arbitration c aus 
remains alive even where there has been frustration of the contract, 
Brajaraj v. Bengal Jute, I.L.R. (1946) 1 Cal. 312; but see Hirji Mulji v 
C tie one, (1926) A.C. 497. The clause in an insurance policy read as 
follows : “If any difference arises as to the amount of any loss or damage, 

such difference shall, independently of all other 

the decision of an arbitrator.” It was agreed that the total 

of the liability on the part of the company took** anv 

parties out of the scope of the clause Held, that it ^ 

difference whether the company said that no damage or s at ah had 

been caused, or whether it said that somedamagehad b n^a 

not as much as was claimed by the insured In either case ^ of 1 loss 

obvious that there was a dispute between them * parties fell within 

or damage and therefore the present ' Q reat American Insurance 

the scope of the arbitration clause in the ,policy. Great ^ clau#e in a 

Co. v. Dnia Nath. 27 Com Cas 4 - • ■R- ^ claim be made and rejected 

policy of insurance was as follows . w ithin three months after such 

'nd an action or suit be not commencedl w hm HcW, that the 

.election all benefit to start from the date on which 

period Of three months shou „ conveyed to the policy holder, 

the repudiation of the claim was» 

Ihid - _ . 4 fhitrition clause—Contract becoming void—Effect. 

133. Contract Arb.trati ion c]ause there is (1) a promise by 

1 11 a COn t tra H 0 an ac" for T consideration furnished by the other party, 
one party to do ana , IO f d p pmes arisina out of that to arbitration, 
and (2) an tJS—^/ ies to the former and not to the latter 

Section 5 f j dispute to arbitration is not a duty to be perfor- 

aorcement. Be ten i^ ^ hardlv anv question of the performance 

med u na ered ^mpossihie. Whether a contract is frustrated 
° f th °t Is itself a^dispute that arise- under a contract and if the contract 
OT n0t ' arbitration clause that dispute must be referred to arbitration 
contains . ‘ contract is said to be frustrated the arbitration clause 

’AlTloe.Tn r the V abo / 've ££%4^7 aU.'KR. M7 0926) A.C. 

407 not followed. 
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139. Parties to contract under mutual mistake—Validity of arbitra¬ 
tion clause. —A mutual mistake of parties to a contract as to an existing 
fact will render the contract void ab initio. In such an event, the arbitra¬ 
tion clause contained in the contract would necessarily have no existence. 
On the other hand, if the mistake is as to some future event, a binding 
contract is entered into between the parties, although it may be avoided 
or rescinded at some future date if the expected event does or does not 
happen. In such a case the contract including arbitration clause contained 
in it is not void ab initio....Chundanmull v. Clive Mills, l.L.R. (1948) 

2 Cal. 297. If the contract is invalid, the arbitration agreement which 
is a part of the contract is also invalid. Ganapathi v. Moody, 85 C.L. ). 
136; see also Tolaram v. Birla Jute, IX.R. (1948) 2 Cal. 1/ • 

140. All parties interested not consenting—effect of. —Where all the 
person interested to the niattei ol dispute were not panics to the arbitra¬ 
tion agreement and he agreement is not consented to by all, such an 
agreement is invalid and cannot give the arbitrators jurisdiction to decide 
the dispute and the award given on the strength of such void reference 
docs not bind even the consenting parties. It is void altogether. Deep- 
narain v. Dhanesivari A.I.R. I960 Pat. 201 = 1959 Pat L. R. 262 (AIR 
1946 P.C. 72 followed). 

141. Arbitration agreement—form of.— 1 he appointment of an arbi¬ 
trator, or of arbitrators or an umpire need not be in any particular from 
and unless formalities are prescribed by an arbitration agreement. Russell 
15th Edn. p. 174. All that is required that there should be an agreement 
and that agreement be reduced to writing. Uioomal v. Haridas, 7 Ind.Cns. 
595 = 4 S.L.R. 26; Garni v. Rambehari, A.I.R. 1948 Pat. 130 = 29 PX.T. 
106; /. Belli v. Joghi, A.I.R. 1951 Mad. 683 ; Suraj v. / larduttrai , A.I.R. 
1951 Ajmer. 53; Firm A 'main Das v. Bhagwan Das, A.I.R. 1951 All. 860. 
To constitute an arbitration agreement within the meaning of Section 2 
of the Act, it is necessary that there should be a formal agreement, or that 
the terms should be contained in one document. All that is necessary 
that the parties should agree in writing to submit present and 
future differences to arbitration. Where two members of an association 
(Bombay Bullion Exchange) has applied though at different times, to be 
enrolled as members of the association, agreeing by the very terms of their 
applications signed by them, to be bound by the current rules and regula¬ 
tions of the association, which include a rule that all disputes between 
them, present or future, would be submitted to arbitration, it must be 
held that there is an agreement to submit present or future differences to 
aibiiration, which constitutes an arbitration agreement falling within 
section 2. Mohan Lai v. Bisseswar Lai, 44 Bom. L.R. 686 ; sec also 
Chaitram v. Bridhi Chand, 19 C'.W.N. 820. Where contract containing 
a byc-law of the East India Cotton Association which provides lor com¬ 
pulsory arbitration are sent by one party to the contract to the other, and 
they are accepted by other party either by signing the confirmation notes 
or by his conduct, it would be sufficient arbitration agreement within the 
meaning of Section 2 of the Act. It is absolutely unnecessary that theic 
should be a confirmation note signed by the party receiving the contract 
notes in favour of the other. It is sufficient if the Court, on the materials 
before the Court, is satisfied there was an acceptance by conduct. The 
parly so accepting the note, would be bound by the agreement e ven when 
he is not a member of the Association, when the other is a member of the* 
Association. L.IV, Farnandez v. Jivatlal, IS BomX.R. 678 = A.I.R. 1917 
Bom. 65. The Arbitration Act is exhaustive of the law relating to 
arbitration in India. An award therefore, passed on oral submission can 
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neither be filed and made a rule of Court under the Act. nor enforced 
apart from the Act. Belli Gowder v. Joghi, 1950 M.W.N. 783 = (1950) 2 
M.L.J. 639. 

When Section 2(a) which defines an arbitration agreement, speaks of an 
agreement in writing, all that it means is that the terms of the agreement 
should be expressed in writing and that the agreement should be such that 
it binds both the parties and that the actual signatures of both the parties 
on the agreement is not essential. The agreement may be in the form of 
a signed decument by both the parties containing all the terms or a signed 
document by one party containing the terms and a plain acceptance, signed 
or orally accepted by the other party, or it may be an unsigned document 
containing the terms of a submission to arbitration agreed to orally by 
both the parties. It is sufficient if one of the parties signs the submission 
and the other accepts it. The acceptance may be by word of mouth or 
may be by conduct. iMangal Chand v. Payre Gal, 5U P.L.R. 253 = A.I.R. 
1919 East Punj. 199 = 4 D.L.R. (Simla) 162. See also John Bott & Co. 
v. Kanoolal, 53 Cal. 65 = A.I.R. 1926 Cal 938; Radhakanta v. Baerlin 
Bros., 56 Cal. 118 = A.I.R. 1929 Cal. 97; Baker v. Yorkshire Fire, (1892) 
1 Q.B. 144 = 61 L.J.Q.B. 838; Hickman's Case, (1915) 1 Ch. 881=84 
L.J. Ch. 688; Anglo Newfound Land v. The King (1920) 2 K.B. 214 = 89 
L.J.K.B. 570 ; Mohanlal v. Bisseswarlal, 48 Bom.L.R. 686 . 

In Sriram v. Alohunlal , A.I.R. 1940 Bom. 93 = 1.L.R. (1940 Bom) 249, 
Kania, J. was ol opinion that Arbitration Act requires a submission in 
writing and that merely sending contract notes by a party to another 
without confirmation notes signed by the other party does not amount to 
a submission in writing as required by the Arbitration Act. But the 
decision was adversely criticised in a latter case of the Bombay High Court 
by Bhagwali, J. in the case of Lewis W. Fernandez v. Jivatlal, Partapsi 
& other , I.L.R. 1946 Bom. 777 = A.I.R. 1947 Bom. 65, and it was held 
that if the Court on the materials before it comes to the conclusion t lat 
the contract notes having been sent by one party to anothei were accepte 
by the latter either by signing the confirmation notes or by his conduct, 
it would he a sufficient arbitration agieement within the meaning o tie 

definition thereon in the Arbitration Act. , Q q, A11 , 

In Shankar Lai v. Jainy Brothers, 53 All. 384 = A.I.R^ 1 9 31 All 136 

Snlaiman, ]. observed : "It' is clear on the authom.es both m England 
and in India that the terms of a written agreement may be collected from 
a series of documents, and written agreement does not mean that each 
party has to sign a document conta.n.ng the terms. The pla.n acceptance 

° f '^Aner'dlscus^ng^the*conflicting English cases Mr. N. N. Sarkar in his 
"Law of Arbitration in British Ind.a” made the following remark : The 
\veil*lit of authority, therefore, appears to support the view that the 
Submission need not be signed by the party charged, unless the contrac 
itself is one which the law required to be s.gned—but the potnt cannot 

be looked upon as finally settled.” ... , , 

Where trading member of a company maintaining an exchange foi 

ilu* business of buying and selling commodities wrote to the company when 

hr innlied for membership in the company that “We undertake that all 

dhmites arising out of the dealing effected by us in accordance with and 

subiect to the bye laws of the Exchange shall constitute a reference under 

the Arbitration Act.” On the question whether the words were sufficient 

to constitute an arbitration agreement within the meaning of Section -(a) 

of the Act. held that there was an arbitration' »g™«"en«'"7^43 
of the letter. Upper India v. Haji Habib, I.L.R. (1948) All. 443. 
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It is not necessary for a valid submission to arbitration in the United 
Provinces that the agreement of reference should expressly state that the 
leference was being made under the Arbitration Act. The object of 
delining “submission” in the U.P. Arbitration (Amendment) Act, 1912, as 
meaning a written agreement to submit present or future disputes to 
arbitration under the Indian Arbitration Act, 1899, was to make it clear 
that every submission to arbitration, whether it proposes to be under the 
Arbitration Act, or not must of necessity be under the Act. Firm Gulal 
Chand v. Kishen Narain, A.I.R. 1931, All. 703 = 133 Ind.Cas. 417. 

The essence of an agreement to refer to arbitration, though it need not 
be in any particular form, is that it should make out that there is a dispute, 
indicate what that dispute is and should also contain a binding clause. 
1 lie absence of particulars of disputes is also tatal to the validity ol the 
reference agreement and an award made in such a reference. Lax man v. 
Rum, A.I.R. 1952 V.P. 25. 

142. Super-session of agreement to refer. An arbitration agreement 
may be supreseded by a new agreement which has the ellect of extinguishing 
the existing agreement or by performance of the terms of the new 
agreement entered into satisfaction of the prior agreement. Kartar Singh 
v. Metier Singh, I.L.R. (1957) Punj. 382 = 59 Punj.L.R. 115 = A.I.R. 1957 
Punj. 40. 

143. Documents embodying terms of agreement not signed by par¬ 
ties. —A document embodying the terms of an agreement to refer to atbi 
nation, which is not signed by or on behalf of both parties, does not come 
within the purview of a submission as defined Section 4 the Indian At bin a- 
tion Act of 1899. There is an essential difference between a written 
agreement and a document which merely embodies the term of an agree¬ 
ment. Such document may be evidence of the agreement, but is not the 
agreement itself. If one party only attaches his signature, then it is a 
document embodying the terms of an agreement to which one party has 
expressed his assent in writing, but it is not a written agreement in writing 
unless the assent of both parties has been expressed J. Lenz v. Lalchand, 
19 Ind.Cas. 925 = 6 S.L.R. 278. An agreement is an act in the law where 
two or more persons declare their consent as to any act or thing to lie done 
or forborne by some or one of those persons for the use of the otheis oi 
other f them. Pollock Contracts, p. 2. And a written agreement is an 
instrument whereby this act is performed through the process of writing. 
J. Lenz v. Lalchand, supra. In Aitken v. Batchaler, (1893) 62 L.J.Q.B. 
193 = 68 L.T. 530, it was held to be good submission where counsel on 
each side an endorsement on his brief containing the full terms of the 
agreement. See also Mahomed v. Sirajul, A.I.R. All. 771 = 1949 A.L.J. 
*88 ; 22 A.L.J. 67. 

An entry by a broker in the noond of each contracting party embody¬ 
ing the terms of the contract signed by the broker is nothing more a 
written intimation by the broker to each party that a contract lias been 
cllected. J. Lenz v. Lalchand, supra. In the above case the learned Judge 
made the following remarks : 

"Mr. Iiupchand contends, on the authority of certain passages in the 
Judgment of Caerleon in 'Finplate Co. v. Hughes, (1891) 60 L.J.Q.B. 010 
= 65 L.T. 118 that bought and sold notes may constitute a written agiee 
tnent to refer within the Arbitration Act. But a perusal of the whole 
report will make it clear that both learned Judges were careful to avoid 
committing themselves to any admission that bought and sold notes tons 
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tituted an agreement of the parties.'' Denman , /. says :—“In my judgment 
there can be no written agreement unless in writing signed by both the 
parties.” 


In Ram Dutt v. E. D . Sassoon, 43 Cal. 77 = 33 Ind.Cas.938, by a con¬ 
tract dated 2nd March 1914, plaintiffs, a firm of jute bailers in Calcutta, 
sold 500 bales of jute to the defendant firm for being exported to London. 
The contract form used was that of the Calcuita Baled Jute Association, 
and it contained a clause known as “Home guarantee” to this effect 
"weight, condition and quality guaranteed by sellers at port of destination.” 
Defendant sold the jute to a London buyer who however refused to take 
delivery owing to its inferior quality. The matter was referred to arbitra¬ 
tor in London in accordance with the terms of the London Jute Asso¬ 
ciation’s contract and an award was given against the defendants. Plain¬ 
tiffs sued in Calcutta to recover the price of the 500 bales of jute from the 
defendants. Held, that as the goods were not invoiced back and the 
defendant had not asked for the stay of the suit pending an award in 
London, the plaintiffs were entitled to a decree for their value. Held also, 
that according to the Home Guarantee Clause a contention about quality 
between the plaintiffs, and the defendants may have been referred to 
arbitration in London, an award on a submission by the defendants and 
the London purchaser in accordance with the rules and conditions of the 
London Association Contract Act of 1913 would not be binding in a 
dispute between the defendants and plaintiffs who were not a party to 
that submission. The Court observed : “To make such an award bin¬ 
ding upon a total stranger to the London submission there should be a 
clear and unambiguous agreement to that effect.” 

In Joylal v. A lanmatha, 35 Ind.Cas. 3 = 20 C.W.N. 365, an award 
made by the Bengal Chamber of Commerce was sought to be set aside 
by die deiendents in Court, on the ground that the Chamber acted in 
exercise of jurisdiction in having made the award in favour of the plaintiff, 
disregarding the fact that the contract in question was by plaintiffs as 
brokers, although in fact the plaintiffs had no principals and the contract 
was not, therefore, enforceable. The plaintiffs alleged that there was a 
custom in the market in respect of gunny, hesian and manufactured, jute 
goods by which brokers are held liable upon such contracts and such 
custom being well known to the chamber, the contract was properly made 
and valid. The Court allowed evidence of customs and usage to be given 
and held that there was such a custom and that the defendants knew it. 
Held, that the usage being known to the chambei the matter was within 
their jurisdiction and the award properly made. 

144. Express agreement and instructions for the guidance of 

contractors. _Where there was express agreement between the parties that 

the arbitrator should be nominated by the General Manager of the North 
Eastern Railway, the General Manager must nominate the arbitrator, and 
>the oeneral rules contained in the instructions for the guidance of the 
contractors must be subject to specific agreement between the parties. A.I.R. 
1957 Pat. 697. 

• 

145. Arbitration agreement — Vagueness — wliat amounts to. —A 
clause in an arbitration agreement which says that “in the matter of dispute, 
the case shall be referred to the Superintending Engineer of the Circle” 
clearly means the gentleman holding the office when the dispute arises. 
If and when any dispute arises the cause is to be referred to the officer 
holding the post at the lime. As the nomination of the arbitrator is not 
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by name, but by virtue of his office, on the transfer or retirement of the 
Superintending Engineer, one who is entided to act i.e. his successor is to 
take his place as the arbitrator. There is no uncertainty or ambiguity as 
regards the identity of the arbitrator. Daulat Ram v. State, I.L.R. (1957) 
Punj. 1760 = A.I.R- 1958 Punj. 19. 

But an arbitration agreement is uncertain, where there is omission to 
state actual point of dispute. Rad ha Kishen v. Sapattar, A.I.R. 1957 
All. 406. 

146. Fire Insurance Policy—Construction—Submission to arbitra¬ 
tion of question not specifically referred to in arbitration clause— 

Vide A.I.R. 1956 Cal. 11. 


147. Terms to be used in a reference to arbitrator. —In order 
that a clause in an agreement may constitute an arbitration agreement 
within the meaning of Section 2. it is not necessary that the words arbi¬ 
tration” “arbitrator” or “arbitration agreement” should appear in the 
clause, so long as the parties can be found to have to allow the matter to 
be decided by a per?on of their own selection whose decision was to be 
final, conclusive or binding on them- If the matter in dispute between 
them arc left to be decided by a person of their choice whose decision is 
10 be final and conclusive, the person so chosen or appointed cannot but 
be regarded as an arbitrator despite the fact, that he is an employee of 
otie of the parties. Governor-General v. Simla Bank , 226 Ind.C.as 444 = 
A.I.R. 1947 Lah. 215 = (1946) Lah. (Rul.) 450. 

148. Procedure. —There is no special procedure by the Arbitration 
Act in respect of application filed in Court under the Act. They have 
got to be decided generally in accordance with the provisions of C. P. 
Code. Vishambar Lai v. Gulamally, 4 D.L.R. (Bom.) 91. I he Arbitra 
lion Act applies to proceedings in Revenue Court. Kunivar Sigh v. Mabe- 
1949 R.D. 300. The parties to an arbitration may in large degree them¬ 
selves determine the procedure to be followed and the powers the arbitra¬ 
tors are to have, as well as the constitution of the arbitration tribunal. 
Russell. 15th Edn., p. 1 


Stamp duty on arbitration agreement. —For detailed discussion on 
the subject vide notes under Section 1 under the headings “Stamp and 
“Arbitration Agreement on unstamped or insufficiently stamped document 
effect on award.” 


149. Registration of Arbitration agreement. —An agreement to 
refer to arbitration recited inter alia “the executant have agreed and 
consented to decide the estate in dispute and accordingly they appoint..— 
arbitrators and an umpire and agree that the arbitrators shall partition 
the estate and thereupon executant shall proprietary possession of his 
respective share ns declared bv the arbitrators.” It was found on evidence 
that this agreement was the only record of matters which had been settled 
before it was executed and there was no evidence of any agreement, 
independent of the instrument, to partition the estate. Held, that this 
agreement was inadmissible evidence for want of registration. Raghubir 
v. Urnrao, 13 Ind.Cas. 500. 

WHAT MATTERS MAY BE REFERRED TO ARBITRA I OR. 

150. Civil matters in dispute.— All matters which may from the 
subject-matter of civil litigation affecting private rights, or in other words, 
all disputes between parties relating to private rights or obligations whi< h 
Civil Courts may take cognizance within the meaning of Section 9 of the. 
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Cavil Procedure Code of 1908, may be referred to arbitration. Barterjee’s 
Law of Arbitration 3rd Edn., p. 19 ; Redman, 5th Edn., p. 24. In Isribai 
v Pevnbai, A.I.R. 1930 Sind 195 = 121 Ind.Cas. 164, the court observed - 
lr has been held by a Bench of this court that there is no bar to refer 
to arbitration under the provisions of Schedule II of the Civil Procedure 
Code a suit which relates to personal rights between the parties eg a 
question of marriage which is cognizable by a Civil Court : Umar v- 
Uadh, A.I.R. 1926 Sind 128 = 20 S.L.R. 116 = 98 Ind.Cas. 550.” In the 
last-named case, the court observed : “The main point argued before 
us in this application if that the learned Sub-Judge had no jurisdiction to 
refer the matters in dispute in the suit in question to arbitration ; that 
such a reference amount to a contract which was opposed to public policy 
and that it is against public policy that suits which relate to the personal 
i elations between the parties should be referred o arbitration. The 
learned pleader who appears for the applicant has been unable to refer 
us to any authority directly on the point. He has referred us, however, 
to certain passages in the Law of Arbitration by Gopaldas to the effect 
that the matters covered by the Divorce Act or the Insolvency Act cannot 
be referred to arbitration. We do not consider that there is any analogy 
whatever between proceedings covered by the aforesaid Acts and suits 
cognizable by a Civil Court to which the provisions of the Civil Procedure 
Code apply. Paragraph 1 of the .Second Schedule of the Civil Procedure 
Code ( = Section 21) states in perfectly wide terms that any suit may be 
referred to arbitration. We do not think, therefore, that there is any 
substance in the point raised by the learned pleader.” See also, Muham¬ 
mad Ibrahim v. Ahmad said : 52 All. 503 = 7 A.L.J. 761=6 Ind.Cas. 219. 
Unless forbidden by statute or public policy, all matters of controversy or 
litigation, whether of law or of equity jurisdiction can be submitted to 
arbitration. Banerfee's Law of Arbitration, 3rd Edn., p. 19, citing 
Encyclopaedia of Law and Procedure by Alack and Nash, Vol. Ill, p. 589. 

“It has long been a principle in our law that disputes affecting civil 
rights, in which only damages are claimed, may be referred to arbitration. 
Russell. 15th Edn., p. 8. Arbitrators arc competent to give awards in all 
cases of breaches of contracts including breaches of promise of marriage. 
Ileyman v. Darwin , (1942) A.C. 356. The overseers of a parish and party 
rated cannot by agreement refer to arbitration the validity of the rate. 
Thorpe v. Gole, 4 Dowl 457 = 2 G.M. R: R. 367 = 1 M. 531=5 L.J.Ex. 24, 
281. Under the terms of a submission, the arbitratois may have power 
to dispose of a debt not due, but accruing between the parties. Brown v. 
Watson , 8 D.P.C. 22 = 6 Bing. (N.C.) 118. 

In England any disputes relating to real property may be decided by 
arbitration. Ross v. Clifton, 9 Dowl.P.C. 356 : Morris v. Rosses , 3 East. 
15 ; Downs v. Cooper, (1841) 2 Q.R. 256. In suit by attorney general 
for breach of trust in charity, Court will permit reference, if attorney- 
general consents ; but otherwise in a question on construction of will. 
Attorney-General v. Fea, 4 Mad. 274. 

7 51. Pure question of law or questions of law and fact. —Pure 
questions of law may be referred to the decision of an arbitrator. Russell, 
p 3. citing Citing v. Citing, 6 Ves. 281 ; Young v. Walter, 9 Ves. 364 : 
Mathew v Davis, 1 Dowl. N.S. 679 ; Stiff v. Andrews, 2 Madd. 6 ; Jupp v. 
Grayson (1854) 3 Dowl. 199: Ashloud v. Poyntcr, (1834) 3 Dowl. 206: 

R owe v Cross fey (1912) 108 U.T. 11 ; Ghulam Khan v. Muhammad 
Nassau, 29 Cal. 167 = 29 I.A. 51=6 C.W.N. 226. Where a pure question 
of law is specifically referred his award will not be set aside merely upon 
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the ground that his decision is wrong. Absalom Ltd. v. Great Western, 
(1933) A.C. 592 at p. 607. An arbitrator may be called upon to determine 
the liability of a party on a promissory-note or to put his construction on 
the effect of a will. Wilkins v. Page, 1 Hare. 276 ; Stiff v. Andrews, 2 
Madd. 6; Soudamini v. Gopal, 21 C.L.J. 273 & 28 Ind.Cas. 557. Parties 
may refer to arbitration whether a judgment has been properly obtained, 
whether it has been satisfied, or whether it is void or erroneous. Russell, 
p. 2, citing Barry v. Grogan, 16 W.R. 627 (Eng.). In Gulzari Lai v. Busi, 
A.I.R. 1953 Cal. 621, the Court observed : “The first and the obvious 
answer is that the question whether such rale was permissible or not was 
a question of law and could not be submitted to ilie arbitrators ; as laid 
down by the Privy Council in Government of Kelantin v. Duff Develop¬ 
ment Co., IJd. y (1923) A.C. 395 = 92 L.J.Ch. 307. As I understand the law 
on the point if there is a due submission on a question of law before the 
arbitrators, it is not only proper for them to decide it, it is also their duty 
to do so.” When the question of construction of a deed is the matter 
icfcrrcd to arbitration, the award cannot be set aside only because the 
Court considers that the arbitrator is mistaken in the construction of the 
deed, unless it appears on the face of the award that lie has proceeded 
upon evidence which was inadmissible, or upon wrong principles of cons¬ 
truction, or has been guilty of some other error in law. Government of 
A elatin v. Duff Development, supra. In the above case Lord Chancellor 

Viscount Cave observed : “.unless it appears on the face of the 

award that the arbitrator has proceeded on principles which were wrong 
in law, his conclusions as to the construction of the deed must be accepted 

.The above view is fully supported by authorities. In Adams v. 

Great North of Scotland Railway, (1891) A.C. 31, Lord flalsbury treated 
the point as settled. After referring to Lord I'h urlow’s judgment in Knox 
v. Symonds (1791) 1 Vcs. 369 he proceeds (1891) A.C. at pp. 39, 40 : 
‘And in the Court of Common Pleas, forty years ago, in a case in which 
the arbitrator had a question of law submitted to him according to the 
ordinary forms of pleading, the Court having come to the conclusion that 
the decision of the arbitrator was. in the sense in which they understood 
the words, erroneous in deciding upon a question of law on demurrer, 
nevertheless held that the parties, having submitted tluit question to the 
arbitrator, it was for the arbitrator to determine it. in their own language 
the parties had agreed to accept the arbitrator’s decision upon the question 
of law, as well as the decision upon the facts \Slimpson v. Emmerson, 
(1847) 9 L.T. (O.S.) 199]. In the Court of Queen's Bench, thirty years 
ago, that decision was adopted as being the law which would guide the 
Court in the decision of such question.’ To the same effect are the 
decisions of this House in Hollies Oil Co. v. Pumpherston Oil Co. (1891) 
18 Rattic (H.L.) 52 and of the Judicial Committee of the Privy Council 
in Att.-Gen. for Manitoba v. Kelly (1922) 91 L.f.P.C. 101 =(1922) A.C. 
268; and in King and Duvcen, In re. (1913) 82 L.J.K.B. 733-(1913 2 
K.B. 32. Channel, J. stated the rule concisely as follows [82 L. J.K.B. at pp. 
734, 735 = (1913) 2 K.B. at pp. 35 ; 36)] : “It is no doubt a well-established 
principle of law, that if a mistake of law appears on the fare of the 

award of an arbitrator, that makes the award bad and can be set aside. 

hut it is equally clear that if a specific question of law is submitted to an 
arbitrator for his decision, and he does dec ide it. the fact that the decision 
is erroneous does not make the award bad on its face so as to permit of 
its being set aside. Otherwise it would lie futile ever to submit a question 
of law to an arbitrator.” See also Race Coarse Betting v. Secretary of 
State, (1944) Ch. 114 (125)= 113 L.J.Ch. 129 = 170 I.. V. 29 —(1914) 1 
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All.E.R. 60 = T.L.R. 147; R. v. Northumberland, (1951) » K B. 7 i 1 — 
(1951) 1 All.E.R. 268 = (1951) 1 T.L.R. 270; Hodgkinson v. Fe,nic (1857) 
3 C.B. (N.S.) 189 ; Amir Begam v. Badruddin, 23 Ind.Cas. 625 = 95 All. 336 
= 12 A.L.J. 537 = 16 Bom.L.R. 413 = 18 C.W.N. 755=19 C.L.J. 194 = 27 
M.L.J. 181 (P.C.) ; Dutton Massey v. Jammadar, 78 Ind.Cas. 230 = A.I.R. 
1925 Sind 186=19 S.L.R. 54 ; James Finlay v. Gurdayal, 76 Ind.Cas. 660 = 
A.I.R. 1924 Sind 91 = 17 S.L.R. 93; Tulsiram v. Jhanahial, A.I.R. 1936 
Nag. 195. In Madhowram v. Mitsui Bhusan, 78 Ind.Cas. 230 = A.I.R. 1925 
Sincl 186=19 S.L.R. 54, the Court observed : “Where a specific question 
of law is specifically referred by the parties to the arbitrators who arrive 
at a wrong decision of law, their award cannot be challenged though error 
of law is apparent on the face of the award itself. Where, however, a 
specific question of law is not so referred an erroneous decision of law may 
be attacked provided such error appears on the face of the award itself, 
ot any document so closely connected as to form part of the award.” 


152. Frustration of contract. —Under s. 56 of the Contract Act, a 
contract to do an act which after the contract was made, becomes impos¬ 
sible, becomes void. It is therefore, only that contract which is Lor doing 
an act that becomes frustrated. An agreement to reler a dispute to arbi¬ 
tration arising out of a contract cannot be said to be a contract to do an 
act. In a contract containing an arbitration clause there is (1) a 
provision by one party to do an act for a consideration furnished by the 
other party and (2) an agreement to refer disputes arising out ot that 
contract to arbitration. Section 56 of the Contract Act applies to the 
former and not to the latter agreement. Referring a dispute to arbitration 
is not a duty to be performed under a contract and there is hardly any 
question of performance of the duty being rendered impossible. Moreover, 
S r a contract is frustrated or not is itself a dispute that ar.se. under 
a contract and if .he contract contains an arbitration clause that dispute 
must be referred to arbitration. Hence even if a contract is said to be 
frustrated the arbitration clause remains operative Municipal Board v. 
Eastern Electric, A.I.R. 1958 All. 506; Hyman v. Darwins, (1942) 1 All. 

R S35 = (1912) A.C. 356. In the above case, the Court observed: 

• Learned Council for the opposite party contended .hat as the arbitration 
clause is but a part of the contract and miles it is concluded in such terms 
a. will except it P out of the result which follow from £««non generally , 
of Hirii Moolji v. Cheong Ync, (1926) A.C. 497 — Jo L.J. 1 .L. 

Inspile however of the House of Lord's decision to the contrary the 

decision in Hirji Moolji continued to be binding on the Courts in India 

The position however is different now and the decision of the Judicial 

Committee of the Privy Council have no more than pursuasive value for 
l.ommi tee , , a f )OVe categorical statement as regard P.C. 

us .” It submitted that the abovc^ ^ ^ of lhc constitulio n. For 

divisions is not ma subject vide under Preamble the topic “the 

,M effect of p”ivy Council decision after 26-1-50." By giving Art. 

binding clfectot 1 > cr construction the Court will not be 

“ 5 .fwiid tbc abovc conclusion that the Privy Council decisions 

which had absolute binding force on all High Courts upto 25-1-50 suddenly 

becomes of no force on 26-2-50. 

In a very recent case ( Tothasilatama v. State , A.I.R. 1959 Andhra Pra. 
rm ir b is been held that on a perusal of the various provisions of the 
‘ > ' . n.tion it would appear that the law settled by the Federal Court 
w'iil continue to be appffcabk even after the advent of the Constitution 
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till it is altered by the Supreme Court or by competent authority. That 
is what is contemplated by Arts. 372 and 225 and also Aits. 374 (2). See 
in this connection the English Law stated under the heading “Disputes 
and Differences, meaning of’ Ibid. See also Hey man v. Darwin Ltd., 
119421 A.C. 35b and Kruse v. Ouetier & Co. Ltd., (1953) 1 All. E.R. 9 d 4 
not applying Hirji Aiulji v. Cheong Yne S. S. Co., (1926) A.C. 497 P.C. 

153. Duralion or arbitration clause—effect of repudiation etc. 
The general rule is that arbitration clause expires by efflux of time it not 
extended by Court. But it also determines where the contract-itself 
becomes inoperative or where the contract is repudiated. Jureidun v 
National British, 83 L.J.K.B. 640 = (1915) A.C. 499. I£ the object of he 
contract which contains an arbitration clause are completely fiusiiated 
by causes entirely beyond the control of the contracting parties the arb. 
nation clause conies to an end, and an arbitrator has no jurisdiction to 
deal with any question which may be raised, although neither patty 
exercised a powe^ of cancelling the contract under a clause conta.ned in 

it. Hirji Aiulji v. Cheong Yne, (1920) AC. 497=95 L.J.P.C. 127- 34 
L.T. 737. In Heyman v. Darwin, (19 12) A.C. 3 .>6 — 111 L.J.k.B 2 
I T. 306, the agreement contained the following arbitration clause : It 
any dispute shall arise between the parties hereto in respect of this agree¬ 
ment or any of the provisions herein contained or anything arising heieout, 
the same shall be referred for arbitration. A dispute aiose between t ic 
parties and the appellants having intimated to the respondents that their 
letters showed that they had repudiated the agreement issued a writ 
against them, claiming a declaration that the respondents had repudiated 
the agreement and damages under a number of heads. 1 lie respondent 
claimed that the action should be stayed pursuant to the Arbitration Act, 
1889, section 4 , in order that the matter might be referred under the 
arbitration clause. The appellants contended that, the respondent having 
repudiated the contract, as a whole and the appellants, by the issue ol 
the writ, having accepted the repudiation, the contract has ceased to 
exist for all purposes, and the respondents could not afterwards rely on 
die arbitration clause. The House of Lords unanimously held that 'the 
dispute between the parties was a dispute within the arbitration clause 
and the appellants’ action might be stayed. Where there has been a total 
breach of contract by one party so as to relieve the other of his obligation 
under it, an arbitration clause, if its terms are wide enough, still remains 
effective. This is so even where the injured party has accepted the 
repudation, and, in such circumstances, either party may rely on the 
clause”, A.I.R. 1946 Lab. 116 (F.B.). In the original case of Heyman v. 
Darwin, supra. Lord Simon L.C. said : ‘“If one party so acts or so expresses 
himself as to show that he does not mean to accept and discharge the 
obligation of a contract any further the other party has an option to the 
attitude he may take up. He may, notwithstanding the so called repudiation, 
insist on holding his co-contractor to the bargain and continue to tenclei 
due performance on his part. In that event, the co-conti at toi tas t u 
opportunity of withdrawing; trom his lalse position, and. c\cu 1 IC c oc 
not, may escape ultimate liability because of some supervening event not 
due to his own fault which exc uses or puts and end to luuhei pci onnanct. 
Alternatedv. the other party may rescind the contract, or (as it is some¬ 
times expressed) ‘accept the repudiation by so ac ting as t<> m ‘J.’ c J 1 ‘ 
that, in view of the wrongful action of the party who has repudiji t 
claims to treat the contract at an end, in which case lie can sue at or . < 
for damage.” Ramnarain Lai v. I'olharl Brother , A.I.R. 1 U ' \ ] r II101SU , 
B ). So where a contract is repudiated, it survives lot the pm p 
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ing the claims arising out of the breach and the arbitration clause con¬ 
tained in it survives for determining the mode of settlement of claims. The 
repudiating party is not prevented from invoking the arbitration clause 
in the contract for the purpose of settling all questions to which his 
repudiation has given rise. It is not correct to say that the arbitration 
clause will be given effect to only if the contract comes to an end by 
virtue of some clause in the agreement but not when the contract is ended 
by something dehors the agreement. Radhakishin v. General Construction , 
A.I.R. 1947 Sind. 57. Where an agreement containing an arbitration 
clause is determined (by something arising outside the contract, the arbi¬ 
tration clause is determined) with it. De La Grade v. Worshop, 96 L. J.Ch. 
446 = (1928) Ch. 17 ; Zine Corporation v. Hirsh, (1916) 1 K.B. 541 ; Bank 
Cine v. Capel & Co., 88 L.J.K..B. 211 =(1919) A.C. 435. Commenting on 
the first case, Russell says : “He La Grade v. Worshop & Co. (1928) Ch. 
17=96 L.J.Ch. 446, (which according to him) is the authority of this pro¬ 
position. ‘The test in such cases has been said to be whether the contract 
is determined by something outside itself, in which case the arbitration 
clause is determined with it, or by something arising out of the contract, in 
which case the arbitration clause remains effective and can be ‘enforced. This 
case, in so far as it purports to follow Hirji Alulji v. Cheong Vne S. S. Co. 
(1926) A.C. 497 must be regarded as of doubtful authority since Hey man v. 
Darwins Ltd. (1942) A.C. 356 ; but a similar view appears to have been 
taken by the Court of Appeal in Woolf v. Collins Removal Service (1948) 

1 K.B. 11.” But in India no such remark is applicable, because here the 
Privy Council ruling is binding on Indian Courts. In A.I.R. 1946 Lah. 
116 (E.B.) at page 123, Harries C.J. said : ‘ The second point taken by the 
appellants was that the House of Lords case [Hey man v. Darwins (194-) 
A.C. 356] is in conflict with (1926) A.C. 497 and as the latter is a decision 
of their Lordships of the Privy Council, this Court must follow the lattei 
case. It is true that the House of Lords doubted the coucctness o many 
of the observations contained in the judgment in (1926) A.C. 497 and in 
fact their LorcMiip were of opinion that (1926) A.C. 497 was wrongly 
decided. If however, (1926) (A.C.) 497, governs the present case, it must 
be followed in spite of the criticism levelled at the decision in the speeches 
of their Lordship’s in (1912) A.C. 356=1 All.E.R. 537. 


Russell in his Law of Arbitration, 15th Edition, at the footnote of 
page 58 has stated that the Court of Appeal in Woolf v. Collins Removal 
Service (1948) 1 K.B. 11, has taken similar view as has been erpressed m 
De La* Grade v. Worshop Co. (1928) Ch. 17. So the Woolf's case is 
very important so far as India is concerned. 

In that case [ Woolf v. Collin's Removal Society, (1948) 1 K.B. 11] the 
plaintiff contracted with the defendants to store the goods in their Ware¬ 
house at M. The contract contained an arbitration clause requiring any 
claim or counter-claim by the customer (but not claims by the warehouse 
men) to be submitted to arbitration, and making an award a condition 
precedent to any right of action by the customer. The defendants, the; 
plaintiff alleged, stored the goods, not in their warehouse at M, but in a 
disused piggerv, unsuitable for the purpose, with the result that some of 
the goods were lost and other damaged. The plaintiffs issued: a writ 
claiming damages for breach of contract and or negligence. The defen¬ 
dants moved to stay proceedings. 


Held (1) that a bieacli of a term going to the root of a contract (ol 
which deviation in a contract of carriage is an example), though it entitles 
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the other party to treat the contract at an end, does not of itself have 
any effect on the existence of the contract, all the clauses of which, inclu¬ 
ding the arbitration clause, remains of full force and effect if the party 
not in default elects to treat the contract as still in existence (1) ; but. 

(2) that if the party not in default chooses to treat the contract as 
terminated, all further performance of the obligations of each party towards 
the other comes to an end, and the party in default looses the benefit of 
.all clauses (called “exceptions”) inserted for his protection by way of 
variation or limitation of his common law liability.* 


(3) That it is fallacious to treat an arbitration clause (which is not 
one of the purposes of the contract, but mere machinery for settling 
dispute) as being on the same footing as an “exception*', even when it is 
unilateral and apparently inserted for the benefit of one party only ; 

(4) That an arbitration clause therefore survives the acceptance of a 
breach as a repudiations ; 

(5) That the alternative claim in negligence did not take the plain¬ 
tiff’s case out of the arbitration clause, for the obligation of the diligence 
in the contract was apparently coextensive with the non-contractional 
obligation, and the claim in negligence, like the alternative claim under 
the contract, arose out of acts before the issue of the writ, which constituted 


the acceptance of repudiation. 

In delivering the judgment, the Court observed after quoting from 
Lord Macmillian and Lord Porter in Hey man v. Dancin’s Ltd., (1912) 
A.C. 356, 374 ; “Ergo, in the event of a repudiation, the arbitration clause, 
subject to any exceptional wording, will servive." 

In Sanderson v. Armour, (1922) S.C.H.L. 117=91 L.J.P.C. 167 = 127 
L.T. 597, Viscount Finlay said: “The proposition that the mere allegation 
by one party of repudiation of the contract by the other deprives the latter 
of the right to take advtanage of an arbitration clause is unreasonable in 
itself, and there is no authority to support it.” 

In Woodal v. Pearl Insurance, (1919) 1 K.B. 593 = 88 L.J.K.B. 706, 
Bankers L.J. said : “The determination to maintain the right to go to 
arbitration is, in my opinion, entirely inconsistent with the idea of repudia¬ 
ting the contract in the sense of insisting that there was no binding 
agreement between the parties at all.” In Johannesburgh v. Stewrat (1909) 
S.C. (II.L.) 53 (58), Lord Shaw, said : “It docs not appear to me to be sound 
law to permit a person to repudiate a contract and thereupon specifically 
to found upon a term in that contract which he has thus repudiated.” 
Sec also the observation of Lord Haldane in Juriedini v. National British. 
(1914)84 L.J.K.B. 640 = (1915) A.C. 499 = (1915) W.C. & Ins.Rep. 239. One 
cannot at the same time affirm and repudiate a contract. Davis v. Starr, 
(1889) 41 Ch.D. 242. In a suit to enforce the arbitration clause, be must 
prove that at the commencement of the action he was rcadv and willing 
to do everything necessary for the proper conduct of the arbitration. Davis 
v. Starr, (1889) 41 Ch.D. 243. 


•(1) Vide Flora Edrigc v. Uustomji, A I R. 1933 1\C. 233 = 60 I.A. 368 = 38 C U N. 
145 = 65 M.L.J. 873 = 3(5 B 0111 .I..R. 127, where Lord IVright said : “Bui .1 wrongful 
repudiation by one party cannot except by the election of the other party as to treat 
it cannot put an end to the obligation : if the other parly still insists a performance 
of the contract the repudiation is what is called brutmn fuhnen. that is the parties arc, 
left with their rights and liabilities as before.” 
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But by pleading that the arbitration is out of time, he does not cease 
to be “ready and willing.” Bruce Ltd. v. Strong, (1951) 2 K.B. 447 = 
(1951) 1 All. E.R. 1021. The applicant for a stay must show that he is 
now, but also that he was at the time of commencement of the proceedings 
ready and willing to do everything necessary tor the proper conduct of the 
arbitration. Bussell 15th Edn. 65. 

In Mulchand v. Radha Kissen, A.I.R. 1926 Sind 27 (30), Court said : 
“In para 3(b) he contended that the contract was void on account of 
commercial adventure and on account of change of circumstances. In 
other words as was pointed out by Duke L.J. in the Court of Appeal in the 
case of Woodall v. Pearl Assurance Co. (1919) 1 K.B. 593 (611) = 88 

L.J.K.B 706 = 120 L.T. 556, ‘the defendant found himself upon the con¬ 
tract and not upon repudiation of the existence of the contract’. As was 
pointed out by Lord Reading C.J., in Stubbing s case, (1917) 2 K.B. 433 
'the material question upon this matter of repudiation is what is alleged by 
the defendants is something which gives the go-by to their contract, that 
is to say, which arises outside and exists independently of the contract and: 
avoids it by its own force or whether what is alleged is some ground of 
defence arising upon the contract itself. In the present case the ground 
upon which it is said that the plaintiff has no claim is spelt out of the 
language of the contract itself. Taking this view it seems to me that 
Juriednii’s Case (1915) A.C. 499, which depended entirely upon repudiation 
of the contract by the defendant has no application. The distinction 
between those case where the defendant alleges circumstances existing 
independently of the contract, and avoiding it by their own force and 
cases where the defendant alleges a ground of defence arising upon the 
contract itself was emphasized by Raymond, A.J.C. in Jivarai Lahsnm v. 
Tabhundas, 14 S.L.R. 91=58 Ind.Cas. 790. If the text referred to in 
the above case and in Woodall v. Pearl Assurance Co. supra, is appliea 
to the present case it is abundantly clear that the piesenr § 

to the latter group of cases in which the defendant seeks to avoid die- 

contract by a ground of defence arising l *P on c e j i: f noliev or 
there is nothing in the contract itself to offend agamst P““ lc _ 
morality or any other extraneous circumstances '" '.ch o d rend er 
contract inherently void in itself or immposstble of perfotmance. 

So the arbitration clause in a contract can be regarded as a thing 

apart from the main conditions of the contract and it is not a necessary 
apart irum <■“ ma i n contract deals with the performance of 

dause m the contract^ The mam ^ ^ pcrformed wh * J ereas the arbi . 

traUon claufe deals creates no liability. It embodies the agreement of 
ti a lion clause dispute arises with regard to the obligation which 

the^one'p'arty^has undertaken to the other, such a dispute shall be settled 

Hv a tribunal of their own constitution. Moreover, there is this very 
by a ti h whereas in an ordinary contract the obligation 

r h^ par £ t e o nC each oiher cannot in general be specifically enforced and 
. t P ~f them results only in damages, the arbitration clause can be 
breac enforced by the machinery of the Arbitration Acts. The appro- 
specia > breach of the agreement to arbitrate is not damages but 

its 1 *enforcernent °* N$ain v. To/W A.I.R. 1946 Lah. 

Where an agreement containing an arbitration clause is determined 
bv something arising outside the contract, the arbitration is determined 
with it • and any dispute as to the cause of such determination cannot be 
brought to arbitration by virtue of the arbitration clause. But where such 
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determination is due to something arising directly out of the contract itself 
the arbitration clause is not made ineffective, and the dispute can be 
referred to arbitration De La Grade v. Worsnot & Co., 96 L.J.Ch. 446 = 
13 L.T. 478 = (1928) Ch. 17 cited with approval by Banerjee J. in State 
of Bombay v. Adamjee Alaji, A.I.R. 1951 Cal. 147=6 D.L.R. (Cal) 102. 
In Albion Jute v. Jute and Gunny Brokers, A.I.R. 1953 Cal. 458 (S.B.) 
Chakravarty C.J. said : “On the only ground urged by the learned 
Advocate-General, he referred to the provisions of Section 5 (2) of the Act 
(6 of 1951) by which all contracts of the specified kind, not entered into 
in manner prescribed by Section 6, were declared to be void and of no 
effect. That present contract being of the specified kind and not having 
been entered into in compliance with Section 6 was therefore void if it 
was void and of no effect, an award in relation to it was also void. Besides 
the contract being void, the arbitration clause, contained in it was also 
void and accordingly there was no valid arbitration agreement under 
which there could be a valid reference and no valid reference upon which 
there could be a valid award.” It has already been stated that in case ot 

frustration of a contract, the arbitration clause *°. c ^ lst * R8 

v. Cheong (1926) A.C. 467. In Bank v. Chapel (1919) A C. 43.> ' 

L T K.B. 221, Lord Summer said : “I think it is now well settled that the 
principle of frustration of an adventure assumes that the frustration arises 
without blame or fault on either side. Reliance cannot be placed on a 
self-induced frustration; indeed such conduct might give the other party 
the option to treat the contract as repudiated. See A.I.R. IMS i 
Where the arbitration clause is distinct from the other clauses in the 
contract, total breach of the other substantive stipulations even when 
accepted by the other party does not abrogate the arbitration dause a d 

even the party in default may invoke the clause. But t e par ics ‘ 
bound to have recourse to arbitration. They may settle the c i P c 

and agree not to invoke the arbitration clause oi t ia P I? ' ’ . 

arbitration clauses to exist with reference to the disputes which are^ thus 
settled. They may also enter into a substituted agieemcnt in_ J - 

supression of the original contract and thereby abrogate e ‘ j R 

the arbitration clause contained in it. Union ofjndm £ ^ ,377^-11 

1952 Cal. 642; Heyman v. Darwins Ltd. (1912) A.C. 356 (3/7)_lll 

L T K. B 241 

J 154. Ultra vires contract.—Where two public companies had entered 
into an agreement which was clearly utravires and dispute which iac « s 
thereunder had been agreed to be referred to arbitration, the Cour wi 
interfere at the instance of dissatisfied shareholder of r je <ompa • 
restrain the further proceedings under such agreement to re cr. j at ■( 
Midland G. IV. Ry. 1 H. 130 = 32 L.J.Ch. 513 = 8 L.T. 315. . 

155. Void contract.—To constitute an arbitration agreement which 

will bring a reference under the Act, there must be agreement- t nit is <» 
say the parties must he ad idem. Caerlton l inblate v. Hughes, (> -)• • 

640; Anglo-New found Land Development Cr) J . R. (19-0) - # 

A contract which is itself void, cannot he the basis of an arnit ion agree- 
merit. Albion Jute v. Jute and Gunny Brokers , A.I.R. !.:>.> - 1 >4 • 

Joe Lee Ltd. v. Lord Dalmeny, (1927) 1 Ch. 300. In tlic above case it has 
been held that the arbitration clause in a wagering contiact is 

enforceable. . , 

156. Contract void or voidable—An arbitration clause contained 
in a contract was in the following terms : "All matters, quest ions, dispute s, 
differences, and/or claims arising out of and/or concerning and or in 
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conneeuon with and/or in consequence of or relating to this contract 

y Ct if 1 - ?- r n0t obligations of either or both parties under this contract 
be subsisting at the time of such dispute and whether or not this contract 
has been terminated or purported to be terminated shall be referred to 
arbitration. Held that there was no limit in the scope and ambit of the 
arbitration clause except that it contemplated a contract. If a contract 
was never entered into because for example, the parties were not ad idem, 
or the contract was void ab initio, e.g., by reason of illegality or mutual 
mistake of fact essential to the contract, that clause would not be available, 
tor there being no contract there could not be any dispute arising out of 
if. Hut if once it is found that there was a contract, then although the 
contract might have come to an end by reason of frustration or rescission 
or breach of condition or bv bein^ avoid for fraud or miserpresentation 
or coercion, the arbitration clause clearly survived. Tolaram v. Nathumal, 
T.L.R. (1948) 2 Cal. 171. Where the very existence of a contract is denied, 
there is no dispute to be referred to arbitration and the arbitrators have 
no jurisdiction to decide whether the contract was entered into or not. 
Tn a case where contracts had been repudiated, and acceptance not proved ; 
held that the arbitrators had no jurisdiction to enter upon a consideration 
of the matters which could not be referred' to them. ATahomed v. Piroj 
.shnir, 34 Rom.I,. 697 = A.T.R. 1932 Rom. 341=138 Tnd.Cas. 237. A dispute 
as to the validitv could be the subject matter of an agreement of arbitra¬ 
tion in the same manner as a dispute relating to a claim under the 
contract. Rut such an agreement would be effective and operative only 
when it is separated from and independent of the contract which is impu¬ 
gned as illegal. When, however, it is a term of the very contract whose 
validity is in question, it has no existence apart from the impugned con¬ 
tract and must perish with it. An agreement for arbitration is the verv 
foundation in which the jurisdiction of the arbitrators to act rests, and 
where that is not in existence at the time when thev enter on their 
duties the proceedings must be held to be wholly without iurisdiction. 
JVaverfy Jute ATills v. Raymons Co fp) T.td A.I.R. 1963 S.C. 90. Tn order 
to constitute as arbitration agreement within the meaning of S. 2 (a) of 
the Arbitration Act. there must be a valid agreement to submit pre¬ 
sent or future difference to agreement and the agreement must be in 
writing and must be accepted by the parties. It is however nor a condi¬ 
tion of an effective arbitration agreement that it must be incorporated 
in a formal agreement executed by both the parties thereto, nor is 
required to be signed to the parties. Rut where the Dominion of Tndia 
was a party to the arbitration agreement which is a contract within the 
meaning of S. 175 (3) of the Government of Indian Act 1935, it must, to 
bind the Dominan of Tndia. be made in the form prescribed bv that 
Section. TJnion of Tndia v. A.I.. Ratio Ram A.I.R. 1963 S.C. 1685. 

157. Arbitration clause in a contract whether assignable. —An 
arbitration clause in a contract being a personal covenant, rights under 
it are not assignable, and an assignment of interest in a contract such 
rights do nor pass as a legal or other remedies “within the meaning of 
Section 156 fl) of the T aw of Propertv Act. 1925.” Cottage Club Estates 
v. Wood side Estates Co., 97 L.T-K R. 72 = fl92S> 2 K.R. 463 = 139 "L.X. 353 = 

/M X.b.R. 20. An arbitrator has iurisdiction to deal with a dispute 
between the parties to a contract in the terms of an arbitration clause in 
the contract, notwithstanding that one of the parties has by assignment 
divested himself of his rights to claim under the contract, but in dealing 
with the dispute the arbitrator must merely consider the terms of the 
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contract within the limits of the document, but must consider the appli¬ 
cation and enforcement of those terms having regard to the legal position 
which has been created by the assignment. Ibid ; but see Smith v. Jones , 
(1842) 1 Dowl. (N.S.) 526; Halsbury’s Laws of England, Vol. I p. 1074, 
whtie the law is stated as follows : “The parties to an arbitration agree¬ 
ment is bound by the contract. It stands to reason that their represen¬ 
tatives and those who derive their titles from them are also bound by 
such agreement. Where the -subject matter of contract for reference is 
capable of assignment the assignees of a party arc also bound by such 
contiacr.” Russell says : “An arbitration agreement will bind not only 
the actual parties to it, but also an assignee of a contract containing it. 
Shayloi■ v. Woolf (1916) Ch. 320”. Russell 15lli Edn., pp. 31, 60. Again 
at page 60 the learned author says : “The arbitration clause will bind the 
valid assignee of a contract containing it and the presence of an arbitration 
clause will not normally cause a Court to hold that the contract is not 
assignable ( Shaylor ) v. Woolf, sufna). T he benefit of such a clause will 

however not pass to the assignee of a debt arising out of the contract 
containing it.” 


In Shaylor v. Woolf , (1916) 1 Ch. 320 = (1946) 2 All. E.R. 54 = (1917) 
71, Lord Greene M.R. said : “The question whether an arbitration clause 
Prevents a contract from being assignable must depend on the intention 
of the parties, and the nature of the contract, will of course, be very 
important. Quite apart from an arbitration clause, if the nature of the 
contract is one which makes it incapable of assignment, owing to its personal 
nature, there is no question of course, of the assignability of the arbitra¬ 
tion clause; but that an arbitration clause is assignable in its nature seems 
to me to be quite clearly contemplated by section 4 of the Arbitration 
Act, 1889, and it has been recognised in this Court in one of the authorities 
referred to, namely. Asf,ell v. Seymour, (1929) W.N. 152. As I have said, 
apart from this arbitration clause, the agreement in this case is, in my 
opinion, quite assignable, and it seems to me that the result of that must 
necessarily be that the arbitration clause also follows the assignment of the 
subject-matter of contract. There is nothing, I conceive, in principle or 
authority which would prevent that from taking place.” 

In the same case Morton, L.J. said : “I entirely agree with the judg¬ 
ment which has been delivered and I wish to add a few words upon one 
submission made by Mr. Hew ins. He submitted boldly, as a general 
proposition, that the benefit of an arbitration clause could never be 
assigned; and this view appears to be put forward by Russell on Arbitration 
(out A (hoard, 13th Edition, p. 46, where the learned author savs : ‘A 
submission is defined as a written agreement to submit present and future 
differences to arbitration. It is a personal covenant and cannot be 

assigned.’ 


. “That general statement appears to be based upon an observation of 
Tl right, /. in the case of Cottage Club Estates Ld . v. Woodside Estates 
'• n (American) Ltd. (1928) 2 K.B. 463, 166. Tie said in that case : “The 
arbitration clause is a personal covenant and cannot he transferred : nor. 
indeed, was it transferred in any sense, in this case.’ In my view, in that 
sentence. Wright, /., was dealing with the facts in the case before him. 
and did not intend to lav down anv such general proposition as is contrn 
ded by Mr. Heroins and set out in the 13th Fdn. of Russell. As mv T.ord 
has said, any such general proposition would appear to be contrary to 
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the provision of section 4 of the Arbitration Act and, in ray view cannot 
be sustained.” 

Somervell, L.J., said : It seems to me that on any ordinary principle 
it certainly is not a personal covenant in the sense in which the adjective 
‘personal’ is ordinarily used in the context.” Russell in the 15th Edn. of 
his book citing Shay lor v. Woolfe (1946) Ch. 520 observes : “An arbitration 
agreement will bind only the actual parties to it, but also an assignee of a 
contract containing it.” Vide page 34 of the above book. 

158. Matters illegal and purely criminal not arbitrable. —Where 
the subject-matter is clearly illegal Steers v. Lastley (1794) 6 T.R. 61 = 1 
Esn. 166 ; Joe Lee Ltd. v. Lord Dalmeny and ors. (1927) 1 Ch. 300, or so 
purely criminal that it cannot under any circumstances be made the sub¬ 
ject of a civil action [ Bac. Ah. Arb.A. ; R. v. Bardel (1836) 5 A. 8c E. 619 = 2 
H. & W. 401=44 R.R. 520 = 6 L.J.K.B. (N.S.) 30 = 5 Dowl. 238 f R. v. 
Hordey (1850) 14 Q.B. 529=19 L.J.Q.B. 196 = 14 Jur. 649] or an offence 
of a public nature for which no private person can recover compensation 
\Kcir v. Leeman (1844) 6 Q.B. 308 = 13 L.J.Q.B. 259 = 8 Jur. 824 = 66 R.R. 
392; affirmed (1846) 9 Q.B. 371=15 L.J.Q.B. 360=10 Jur. 742 = 72 R.R. 
298 : Edgecombe v. Rodd (1804) 5 East 294 = 7 R.R. 700 ; R. v. Blackmore 
(1850) 14 Q.B. 544 = 80 R.R. 297], it cannot be referred. Redman, p. 18 

“Causes criminal are not arbitrable, because they ought to be punished 
for the common good” (Bac. Ab. Arb. A.). “If the offence is of a public 
nature, no agreement can be valid that is founded on the consideration of 
stifling a prosecution for it.” Per, Denman, L.J. in Keir v. Leeman % supra. 

“This is still correct law” says Russell ‘with regard to all felonies and 
all matters where the offence is of a public nature. Russell , 15th Edn., p. 
12. In Raker v. Townsend, 1 Taunt. 422 = 1 Moore 129, Gibbs, C-/- 
said : “They have referred to several assaults ; these may be referred. Thev 
have referred the right of possession ; that mav be referred. The reference 
to all matters in dispute refers all other civil rights, which well be referred , 
and the case cited by the counsel for the plaintiff recognises the principle 
which we establish. I am of opinion, therefore, that nothing is referred 
bur what may properly be a matter of reference. 

In R v Bar del l, supra, the question was whether, that being a crimi¬ 
nal prosecution any of the parties had power, notwithstanding that 3 & 4 
Will IV C 4? S 39 to revoke their submission, it was held that Mate, o 
& 4 Wiil IV C 42, S. 39 (1) which takes away the power of revoking a 
submission to arbitration, does not extend to a reference agreed to on the 
nid of an indictment; but where such reference has been made at Nisi 
Paries with a proviso for making the order a rule of Court, either party 
m iv by himself or attorney, still revokes the submission. “So criminal 
offences which ‘are personal such as assault, etc., for which an action of 
damages would lie, may be submitted to arbitration.” Patterson J m 
75/77. For further discussion on this topic vide notes under S. 21 infra. 

159 Arbitration agreement—Vagueness.—A clause in an arbitra¬ 
tion agreement which says “in the matter of dispute, the case shall be 
referred to the Superintending Engineer of the circle” clearly means the 
gentleman holding the office when the dispute arises.” Daulat v. State, 
A.T.R. 1958 Punj. 19. 

160. Express agreement and instruction for guidance. Where 
there was express agreement and instruction for guidance of the parties, 
former to be acted upon. A.I.R. 1957 Pat. 697. 
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161. Application of Arbitration Act in other proceedings.— Vide 
Section 21 infra under the above heading. 

162. Matters which cannot be referred to arbitration.— Vide Sec¬ 
tion 21 infra under the above heading. 

163. Application of this Act to probate proceedings.— Vide Section 
21 infra. 

164. Construction of will whether can be referred to arbitration 

—Vide Section 21 infra under the above heading. 

165. Matters in guardianship has proceedings, tide Section 21 
infra under the above heading. 


WHO MAY REFER MATTERS TO ARBITRATION 

166. Capacity of persons to enter into arbitration agreement.— 

In Saudamini Ghosh v. Go [ml Chandra, 28 Ind.Cas. 557 = 21 C.L.J. 227 = 
19 CAV.N. 948, Mookerjee ]. said : “It is an elementary rule that as a 
submission to arbitration in a contract, the parties thereto must not only 
have a general legal capacity to contract, but they must also have such 
power in relation to the subject-matter of the submission as will enable 
them to carry into effect any order which could be legally and properly 
laid upon them by the award. To put the matter briefly, capacity to make 
a submission in co extensive with capacity to contract ; every person capable 
ul entering into a contract may be a party to a submission ; conversely, lie 
who cannot contract, cannot make a submission ; and, as a necessary 
corollary, in the case of persons whose capacity to contract is restricted, 
the power of making a submission is, in the same manner and to the same 
extent, limited. Consequently, if parties enter into a submission concern¬ 
ing subject-matter over which one of them has no authority or only a 
icsiricted power of disposition, an award ordering such party to do that 
which he cannot lawfully do will be of no legal effect whatever.” Sec 
also. Wyatt v. Henson, 23 Barb. (N.Y.) 327 ; Wood v. Griffith, 1 Swans. 
13; Burner v. Swainson, 1 M. & W. 572=46 R.R. 402 ; Kean v. Furman, 
0 Pickering (Mass.) 269. 

167. Who may enter into arbitration contract. —“Every person who 
has a right of which he can dispose is competent to submit questions 
effecting that right to arbitration and any disability that affects the right 
ol disposal will equally affect his right of submission.” Russell, 15th 
I'-dn., p. 14. Now the question is what would be the fate of an award, 
where the reference is by some of the members interested in the property. 
In Dialaram v. Nihali Bai, A.I.R. 1936 Pesh. 96, Court observed. “All 
the persons interested in a property may not be available for reference 
or may be indifferent to the dispute, but there is no reason why those who 
are anxious to get their dispute between themselves decided should be 
debarred from referring the matter to arbitration, simply because the 
others who arc indifferent or unavailable do not or cannot join.” See 
also Dharanidhar v. Suhharam, A.I.R. 1921 Nag. 176 = 71 Ind.Cas. Stiff; 
V.Fo. I Hang v. Daw.—Xgwe AIR. 1911 Rang. 22=129 Ind.Cas. 683. But 
Bhide, J. in Abdul Ghani v. Sirajuddin. A.I.R. 1939 I.ah. 154. dissenting 
from the above view observed : “When a number of persons arc jointly 
interested in the subject matter of the dispute, it would obviouslv not be 
possible, to decide the dispute properly, unless all the interested persons 
are represented. It is true that it may not lx* convenient or even possible 
at times to get the consent of all the parties, owing to some of them 
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being absent or for other similar causes. But in that case the proper 
course to adopt would, I think be to institute a suit. In the case of a 
suit a Court of law has always jurisdiction to decide the dispute, provided 
proper notice is given according to law. In the case of arbitration, on 
the other hand, the authority of the arbitrators to decide the dispute is 

io 9 Q d £ d i°o~ t r he the P artles *’' ln Jnanendra v. Jitendra , A.I.R. 

1J28 Cal. 2/o —107 Ind.Cas. 70 = 32 C.W.N. 108, all that was held was 

that an award in so £ar as it interfered with rights of strangers would not 

be binding on them. It seems from the cases that where effective award 

can be made by the arbitrators without joining all the parties, such award 

is. valid. But whcie no such award is possible as in the partnership 

dispute, award is not valid. See also Kirkwood v. Maung Sin, 89 Ind.Cas. 

= * r> R an g. 180 = A.I.R. 1925 P.C. 216. Vide Section 21 infra, 

under the heading “I alidity of award where some of the parties join” 
and “parties in partnership suit.” 


168. Undue influence, coercion, fraud, etc.—effect of. — Avbitra- 
i ion agreement obtained by undue influence, coercion or fraud* will vitiate 
such an agreement. Ghulam Hussein v. Sakinabai, 19 Ind.Cas. 374 = 6 

S.L.R. 146 ; see also Ali liaksh v. Kadir, 28 P.R. 1868 ; Kazu v. Hajoo 
Adeeny, 52 P.R. 1869. 


169. Arbitration agreement by a minor. —It has already been stated 
that capacity to make a submission is co-cxtensive with capacity to contract. 
Soudamini Ghosh v. Go pat Chandra, 28 Ind.Cas. 557 = 19 C.W.N. 948 = 
21 C.L.J. 273. According to English law “it would seem that a submis¬ 
sion made by an infant could not be enforced against him during his 
infancy, and would be voidable by him on attaining his majority ; but 
submission by infants out of court are very rare, the case reported being cases 
in which references was held pursuant to an order of the court.” Halsbury, 
2nd Edn., Vol. I, p. 625. But according to Indian law a contract entered 
into with an infant is not voidable, but void. 30 Cal. 539 (P.C.) ; 27 Ind. 
Cas. 733; 32 C.L. J. 211 (P.C.) ; 46 Ind.Cas. 765; 46 All. 568; 23 P.R. 
1888. A minor is not estopped from pleading his minority. 21 C.W.N. 
257 (P.C.) ; 9 Ind.Cas. 124; 31 All. 21 = 1 Ind.Cas. 704 ; 60 Ind.Cas. 267; 
54 Ind.Cas. 870 ; 38 Mad. 1071 ; A.I.R. 1924 Lab. 294. But minority 
must be proved. 45 Cal. 909 (P.C.) ; 89 Ind.Cas. 108. Vide notes under 
Section 21 infra. 


170. Arbitration agreement by guardian of minors.— In Ramji 
Ram v. Salig Ram, 11 Ind.Cas? 481=14 C.L.J. 188, the court observed : 
“It need not be disputed that, as an infant is unable to bind himself by 
contract, he cannot enter into a submission which will render the award 
absolutely binding over him ; and this position may possibly by maintained 
even though the submission has been made under a rule of court [Rudston 
v. Vales, (1642) March II at p. 141 ; Cavendish v. Cavendish, (1876) 1 
Ch.Cas. 279; Evans v. Cogan, (1727) 2 P.Wms. 450, and Stone v. Knight, 
(1628) Noy. 93]. But there is authority for the propsition that in the 
case of pending suit, the court may authorise a submission to arbitration 
so as to render the award binding on the infant [Dowse v. Co.xe, 3 Ring. 
20 : Davis v. Rage, 9 Ves. 350 ; Rroudfoot v. Boyle, 15 M. 8c W. 198 and 
Eaga/i v. Fagan, 12 Ir E.R. 483]. In case before us, however the 
submission to arbitration, if any. has not been by the infant himself, but 
]>v his de facto and de jure guardian his father, the head of the Alitakshara 
family of which the infant was a member. Now, it is indisputable that a 
guardian may submit to arbitration on behalf of his ward so as to bind 
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himself and the ward ; though no doubt, where the guardian is, in his 
individual capacity, a party to the submission and his interest in the 
controversy submitted happens to be adverse to that of his ward, he has 
no power to submit on behalf of his ward.” bee also. Weed v. Ellis, 
(1806) 3 Caine N.Y. 253 ; Temakkal v. Subbeunmal, 2 M.H.C.R. 47 ; 
Sanyasi Rao v. Venkata Rao, 47 Mad. 30 = 44 M.L.J. 203 ; Lenkhapoli v. 
Kassi, A.I.R. 1929 Mad. 144 ; Ramautar Shu v. Eangat Singh, A.I.R. 1931 
Pat. 92 = 130 lnd.Cas. 810; Ramon Kissen Sell v. Hurro Eal Sell, 19 Cal. 
334; Pannaya v. Suppamat, A.I.R. 1940 Mad. 391 =(1940) 1 M.L.J. 303; 
Magyi v. Maung Po, 8 lnd.Cas. 439 (L.B.) ; Vesudeva v. Simdaraja, A.I.R. 
1930 Mad. 38=124 lnd.Cas. 209. So where an award on a private refer¬ 
ence has been by the consent of all parties made a rule of Court and a 
decree passed in terms thereof and a minor party has been throughout 
represented by his guardian, he is not entitled to hie a suit for a declara¬ 
tion that the decree is void and of no eliect as it was based upon an 
unregistered award. 1911 A.W.N. (H.C.) 371 = 1941 A.L.W. 1095. Where 
a guardian ad litem lias been appointed for the minor, it is that guardian 
alone who can represent the minor in all proceedings in that suit. If 
without any reference to the guardian ad litem of the minor the other 
parties to the suit defer their disputes to arbitration the minors’ uncle 
professing to act as the guardian, the award cannot bind the minor. 
/Ianuman v. Ramlakhan, A.I.R. 1930 All. 640=128 lnd.Cas. 437 = 1930 
A.L.J. 923. 

171. Arbitration agreement by tie facto guardian of a Mahomedan 
minor. A de facto guardian of minors is not competent under the 
Mahomedan law to enter on their hehall into an agreement to refer to 
at bin ation any dispute, even where there is no de jure guardian of the 
minor as such agreement would necessarily, if acted upon, involve dealings 
wuh the immovable properties of the minors. Shah Mohammad Jamil v. 
Shah Mohammad llafizata, A.I.R. 1928 Omih 449 = 5 O W N. 8 17=112 
Inch 552. See also. Imambandi \. Mntsaddi, A.I.R. 1918 P.C. 11—45 

S\1> 5 7 '* 7 ' 17 I,R, .Cas. 513 (P.C.) ; Moshirnddin v. Kabiruddin , 

4/ Cal. 713=57 lnd.Cas. 917=26 C.W.N. 240. But if the scheme of 
distribution promulgated in tiie award is in no way pci verse or unfair or 
influenced by any corruption oi misconduct of the arbitrator, and has been 
followed without any objection whatever for a long period extending 
over 14 years, u can he recognised as a family settlement. Even if ihe 
agreement and the award based thereon are both legally inoperative 
documents, the settlement relating to the family property laid down in 
the award should he considered to he valid family settlement Amir 
Hussain v. Mohammad, A.I.R. 1929 Oudh 134=6 O.VV.N. 51-177 Lid 

Finin' c ? lU ,h w ; ! hOVC ,<v<,scd on appeal in Mohammad 

i'] az Hussain v. Mohammad IfUkhar Husain. AIR 19 P> p (' n 

?,W.N. 180 = (IM2) A.L.J. Ml!.- 3,1 C.W.N. 381 - 13b [ml C 5, ^ M l , 

J'O, *5 M.L.W. 4.15 = Ml I.A. 92-35 C.L.J. 157 31 Bom L R ~ 7 

Luck. 1=33 P.L.R. 103. In .!,<• above case hr Lancelot San,lcrson said : 

I heir Lordships arc ol npinion lhat if Laiva/ .in nissa was not co.npcicm 
, enter into the agree,ne.it ol reference so as to I,in,I ,he plain,ills, who 
nere minors at the I one, w„h respec t their share in the immovable 
pioperty of their father, it must follow lhat she was equally incompetent 
!° a srec_to the disposal c.f the infant plaintifTs’ share in am pan of ,!,<• 
immovable properly of their father by acloptino the award and by callin' 
•he transaction a family arrangemcnl.” It seems that the case reported a 
Muhammad Ramjan v Sardar llegam, 52 lnd.Cas. 847 — 71 P R. 1919. 
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has been overruled by the above-named Privy Council case. A Mahomedan 
sister is not a natural guardian of her minor brother. Rasidun-nissa v. 
Mohammad, 36 I.A. 168 = 31 All. 572 = 11 Bom.L.R. 1225. But the mother 
of the minor as the natural guardian of a Mahomedan, who had been on 
the date that the reference was made, though not on the date of the 
application, guardian appointed by the court, can deal with the minor’s 
property by referring dispute to arbitration. Golnur Bibi v. Abdus 
Samad, A.I.R. 1931 Cal. 211=52 C.L.J. 298 = 35 C.W.N. 238 = 120 Ind.. 
Cas. 209 = 58 Cal. 628. In the above case Mukerji J. said : “The cases 
upon which the learned Subordinate Judge has relied in this connection 
have no application in such circumstances. The case of Irnambandi v. 
Mutsaddi, A.I.R. 1918 P.C. 11=47 Ind.Cas. 513 = 45 I.A. 73 = 45 Cal. 878 
(P.C.) deals with the powers of a Mahomedan mother, to bind her minor 
child’s property, and in no way governs the powers of a guardian though 
she may be a Mahomedan mother appointed by the court.” 

172. Power of reforence by a certified guardian of a Mahomedan 
minor.—In Said-un-nisa v. Rukya , A.I.R. 1931 All. 307 = (1931) A.L.J. 
170= 130 Ind.Cas. 201 =53 All. 428, Sulaiman, J. observed : “There can 
be no doubt that a Muslim mother who assumes the position of a de facto 
guardian of her minor child has no power to transfer his property and such 
a transfer is not only voidable but void. Irnambandi v. Mutsaddi, A.I.R. 
1918 P.C. 11=47 Ind.Cas. 513 = 45 I.A. 73=45 Cal. 878 (P.C.) The 

learned advocate for the appellant contends that the same principle applies 
to a reference by a Muslim mother to arbitration and relies on the cases of 
A lohsiuddin Ahmed v. Kabiruddin Ahmad, 47 Cal. 713 = 57 Ind.Cas. 945, 
Shah AIuhatnmad Jamil Ata v. Shah A/ uhatnmad Hafiz Ata, A.I.R. 1928 
Oudh 449=112 Ind.Cas. 522, and Ameer Hussain v. Muhammad Aijas 
Hussain, A.I.R. 1929 Oudh 134=117 Ind.Cas. 456. In none of these cases, 
however, the mother, who referred the dispute to arbitration was certificated 
guardian duly appointed by the court, nor does it appear that she was the 
legal guardian of the minor under the Muhammadan law. In these cases 
there was a further distinguishing feature that the award had not tcinn- 
nated in a decree of the court to which the minor had been made a paity. 


“Conceding that a Muslim mother is disqualified from dealing with 
the property of her minor child, there can be no doubt that certain powers 
have been conferred upon her under section 2/ of the Guaidians and Waids 
Act, when she is duly appointed a certificated guardian. Under Section 27, 
a guardian is entitled to deal with the property of the minor as a man of 
ordinary prudence would deal with it if it were his own and may do all 
acts which are reasonable and proper for the realisation, protection or 
benefit of the property. Section 29, however, contains an exception which 
restricts his power by compelling the guardian to obtain the previous 
sanction of the court before mortgaging, charging, transferring by sale, gilt, 
exthanoe or otherwise, any part of the immovable property of the ward or 
leasing it for a term exceeding five years. There is no prohibition against 
the guardian’s referring a dispute, in which the minor’s property is involved, 
to arbitration. In this sense it could he said that Mt. Walan Bibi was 
not disqualified from signing the agreement for reference to arbitration 
as the guardian of her minor daughter. At the same time she could have 
innroached the District Judge and asked for his opinion, advice or direction 
on this matter under Section 33 of the Act. We think that it was the 
most prudent, reasonable and proper course for her to adopt when the 
minor’s property was in dispute. It was an unwise act on her part to 
subniit to the arbitration of private individuals, the result of which might 
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be to cause serious prejudice to the minor and jeopardise her property. 
Although, therefore, Mt. Walan Bibi had authority to represent the minor 
as her guardian, she did not act in a prudent manner in referring the 
dispute to private arbitration without previous reference to the District 
Judge.” 


173. Reference to arbitration by properly constituted guardian 
in other cases.— A reference to arbitration made by a properly constituted 
guardian in good faith and for the benefit of the minor binds him. Mohan 
Singh v. Gur Devi , A.I.R. 1931 Lah. 728 = 12 Lah. 767 = 131 Ind.Cas. 
738 = 33 P.L.R. 196 ; Tcmakkal v. Subbamal , 2 M.H.C.R. 47 ; Sankarappa 
v. Shivappa, 35 Bom. 153 = 8 Ind.Cas. 647 ; Hardeo Sahai v. Gouri Sankar, 
28 All. 35 = 2 A.I.J. 493. But where the right of a minor is surrendered, 
the minor is not bound by the award. Sanyasi Rao v. Venkata Rao, A.I.R. 
1923 Mad. 301 =47 Mad. 30 = 73 Ind.Cas. 470; Srikishin v. Rahumal , 34 
Ind.Cas. 845 ; Lutawan v. Lachaya, 6 All. 69 (F.B.). 


174. Power of a natural guardian to enter into an arbitration 
in suits on behalf of a minor. —An arbitration can be entered into on 
behalf of a minor by his natural guardian, provided it is for his benefit, 
or reasonable and proper for the protection of his property, but the award 
would not be binding if that were not the case. Sadasiva v. Trimbak, 56 
Ind.Cas. 399 = 22 Bom.L.R. 266 = 44 Bom. 202 ; Mg. Po. v. Ma, 8 Bur.L.T. 
122=29 Ind.Cas. 800; Ramji v. Salig, 14 C.L.J.' 188=11 Ind.Cas. 481. 
But see Shantilal v. Munshilal , A.I.R*. 1932 Bom. 498=139 Ind.Cas. 820 = 
56 Bom. 595 = 34 Bom.L.R. 862 ; Chettyar Firm v. Ma Thaung Sheve, 142 
Ind.Cas. 189 = I.R. 1933 Rang. 35. In Ramautar Sha v. Langat singh, 
A.I.R. 1931 Pat. 92 = 130 Ind.Cas. 810, Kulwant Sahaly /. said: “It is 
next contended that, assuming that he signed it on behalf of the guardian 
of Ramautar Sha, the guardian herself had no authority to make a submis¬ 
sion to arbitration, and reference has been made to the decision of the 
Priw Council in Mir Sarwarjain v. Fakhruddin , 39 Cal. 323 = 39 I.A. 1 = 13 
Ind.Cas. 331 (P.C.). In that case it was held by the Judicial Committee 
that it was not within the competence of the guardian of a minor to bind 
the minor s estate by a contract for the purchase of immovable property. 
That case is, therefore, no authority for the proposition that a guardian 
cannot make a valid reference to arbitration. On the other hand, we have 
got direct authority on the point and I may refer to one only of them. 
viz., the decision in Roman Kissen Sett v. HurrolaU Sett , 19 Cal. 331. where 
it was held that a natural guardian has power to submit to arbitration. 
The reference to arbitration by the guardian of a minor was not illegal.” 


Under the Hindu law all acts of a natural guardian which the infant 
might, if of age, reasonably and prudently do for himself, must be upheld 
when done for him by the guardian. A natural guardian has, therefore, 
power to submit a dispute to arbitration on behalf of a minor, if the 
submission is for the benefit of the minor ; and the minor would in such 
a case be bound by the award made by the arbitrators on such submission. 
Pnnuswami v. Vccrarnuthu , 91 Ind.Cas. 676 = 3 Rang. 452 = A.I.R. 1926 
Rang. 31; Romon Kissen v. HurrolaU, 19 Cal. 334; Sankarappa v. 
Shivappa, 8 Ind.Cas. 647 = 35 Bom. 153 = 12 Bom.L.R. 981 : Temahhal v 
Subammal , 2 M.H.C.R. 47. A partition by arbitration mav be binding 
on a minor but only when he is not injuriously affected thereby, when it 
is fair and when he has been duly represented. Ma Gyi v. Mung Po, 3 
Bur.L.T. 45. A minor represented in a suit by a guardian whose interest 
is adverse to the minor, is not represented at all and any decree passed 
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t j^ S ^ lt iS in. n 0 UlI )!L S o 0 far as the minor is concerned. Sellappa v. Masa, 
M Lrr' C l26 I018 = < 1923 > M - W * N - 775 = 45 M.L.J. 675 = 18 L.W. 838 = 33 

Sett X lQ 5 rn] B ° f , the i In Romon Kissen Sett v. Hurrolall 

tt, 1J Cal. 334, a natural guardian had on behalf of her minor sons 

ca hnl nnnn r r ain " ,aUeiS to arbitration. An application was made, on notice 

Proced.i^i ?'rncP r in ijRo rSOn i! t0 Sh ° W causc ’ ,,nder Section 525 of the Civil 
Piroccduic Code of 188_, why an award should not be filed. Thevelyan T 

m passing orders in that case observed : “The cases appear to show that 
a minor can set aside an award on coming of age, and that a natural 
guatdian has power to submit to arbitration. I think the best course to 
puisne is to make a reference to Registrar to enquire and report whether 
submission to arbitration, and the award, is or is not, for the benefit of the 
intants . 1 he validity of an award must be determined by the considera¬ 

tion of circumstances as they existed at its date, and not as they transpired 
some years after it had been passed bv the arbitrators. An award cannoi 
be disturbed on the ground of inequality of benefit which either party 
may eventually have received from it. Sankarappa v. Shivappa, 8 Ind.Cas. 
^7—12 BomT.R. 984 = 35 Born. 153, following Rnjcndra Narain v. Bijai 

2 M.I.A 181 (249): Mohan Lai v. Gar Devi. A.I.R. 1931 Lah. 
767—131 Ind.Cas. 738 = 33 P.L.R. 196; Jainath v. Kamala, 

, Rid Cas. 31 : Balaji v. Nama, 27 Bom. 287 : Rmnahai v. Fakir Mahomed. 
65 Ind.Cas. 50=15 SLR. 165 = A.I.R. 1922 Sind 1. 


. 176. Where reference to arbitration in a pending suit by a next 

friend or a guardian ad litem of a minor is subject to Order 32, 
Kule 7, of Civil Procedure Code. —This rule contemplates the existence 
of a guardian and a pending litigation. Vithaldas v. Da t tar am, 26 Born. 
298. See also, Vishram v. Gantraram, A.I.R. 1935 Sind 235 ; A.I.R. 1921 
Sind 61 ; A.I.R. 1918 Bom. 123. But there was a conflict of opinion as 
fo the application of this rule to agreements to refer to arbitration made 
by a next friend or guardian ad litem of a minor. All the other High 
Courts and Chief Courts except the Calcutta and Allahabad High Courts 
were of opinion that this rule applies to such reference. According to 
rite former courts the matter in dispute cannot be referred to arbitration 
or compromise under the provision of Order 32, rule 7. Civil Procedure 
Code, without the leave of the court. Ramanathan v. Kumarappa, A.I.R. 
1940 Mad. 650 = 0940) M.W.N. 191 : Umar v. Mahahir, A.I.R. 1940 Pat. 
59 = 11939) P.W.N. 631 = 183 Ind.Cas. 799 = 18 Pat. 708 ; Umar Gill Alfahdin 
v. Abdul Manor?, A.I.R. 1940 Pesh. 12 : Kedarnath v. Basantlal , 18 Pat. 
271 =183 Ind.Cas. 422; Ramnarain v. Atal Behari. A.I.R. 1939 Pat. 387 = 
180 Ind.Cas. 733: Samad v. Mohd. Ramzan . 40 P.L.R. 498 = A.I.R. 1938 
I.ah. 582: Visharam v. Gantraram, A.I.R. 1935 Sind 235: Chena v. 
T'eerasxrami, 38 L.W. 927 = A.I.R. 1933 Mad. 862 = 65 M.L.J. 755; Mariam 
v. Amina, A.I.R. 1937 All. 65 = (1936) A.L.J. 1333 (F.B.) : Chimbhanbhai v. 
Keshavlal, A.I.R. 1923 Bom. 402 = 25 Bom.L.R. 443 = 73 Ind.Cas. 464 = 4*7 
Bom. 721 : Mir Miyan v. Hadayat Khatnn, 1 S.L.R. 160 \Sadasivappa v. 
San^appa , A.I.R. 1931 Bom. 500=134 Ind.Cas. 1221 =23 Bom.L.R. 1033: 
Prafrdas v. Girdhari Das, 26 Bom. 76 = 3 Bom.L.R. 431 ; Atmaram v. Bhila 
Ganpat. 19 Ind.Cas. 424 = 15 Bom.L.R. 223: Sad a six? Ram v. Trimbak, 
56 Ind.Cas. 399 = 22Bom.L.R. 266 = 44 Bom. 202: Malak Sorah v. Anokh 
Rai. 18 PR. 1891 (F.B): Chhajn Mai v. Tarlolii, A.I.R. 1926 Lah. 665 = 8 
T ah.L T.. 414 = 96 Tnd.Cas. 748 = 27 P.L.R. 729: Bahtawar v. Keshni 
Sinfjh .59 Ind.Cas. 31=5 P.W.R. 1921 : Muhammad v. Allah Baksh. 52 
Tnd.Cas. 327 = 145 P.R. 1919 = 1 Lah.L.J. 138: Ganesh v. Mulchand, 95 
P.R. 1912 = 15 Ind.Cas. 161 (F.B): Lahshmana v. Chinna Thambi, 25 
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Mad. 326; Loung Tahir v. Ram Singh, A.I.R. 1940 Sind 178 = 1.L.R. 
1940 Kar. 327 = 191 Ind.Cas. 291 ; Vi jay a Ramayya v. Venkata Subba Rao, 
A.I.R. 1917 Mad. 672 = 32 Ind.Cas. 881 =39 Mad. 853 = 30 M.L.J. 465 
Daxmluru v. Davuluru, 32 Ind.Cas. 881=30 M.L.J. 465 = 39 Mad. 853 
Hanuman v. Jagadish , 35 Ind.Cas. 675 ; Sagar Mai v. Him, 91 Ind.Cas 
799 = 7 P.L.T. 264 = A.I.R. 1926 Pat. 161 ; Rani v. Amrit, 17 C.P.L.R. 147 
F.mnabai v. Fakir, 65 Ind.Cas. 50 = A.I.R. 1922 Sind 1 ; Gunnomal v 
Gurdinomal, A.I.R. 1921 Sind 61 ; Umcr v. Dadi, A.I.R. 1926 Sind 128 
(129) = 98 Ind.Cas. 550 = 20 S L R. 116; Siva Kumar v. Thakur Prosad, 
A.I.R. 1930 Oudli 132 = 128 Ind.Cas. 748 = 7 O W N. 815. Now the 
Calcutta and Allahabad High Courts have also accepted the majority 
opinion ( vide next two topics). 

177. Latest derision of the Allahabad Full Bench on the point— 

The above question was fully considered by a recent Fidl Bench case of 
the Allahabad High Court in Ml. Murium v. Ml. Amina, A.I.R. 1937 
All. 65 = (1936) A.L.J. 1333 = 167 Ind.Cas. 99 = 1.L.R. 1937 All. 137. There 
the question referred to the Full Bench was, whether para. 1. Schedule II, 
Civil Procedure Code, is subject to the provisions of Order 39, rule 7. 
para 1, Schedule II, corresponds to section 21 of the new act. In answering 
the question Sulaiman C.J. observed: “(1) I would answer the first question 
in the affirmative and say that para. 1 of Schedule II and Ordei 32, rule 7, 
should be read together and each governs the other. There is, however, 
this distinction. Where the guardian of a minor has agreed to join in 
the reference to arbitration, the requirements of para 1 of Schedule II, 
are complied with, but unless and until the leave of the court has been 
obtained and expressly recorded in the proceedings the requirements of 
Order 32, rule 7, arc not fulfilled. (2) In view of the imperative provisions 
of Order 32, rule 7, as interpreted by their Lordships of the Privy Council, 
the answer to the second question should be that the leave of the court 
must be obtained before the reference is made so that the attention of 
the court should be directed to the matter that there is a minor concerned 
and the court should be asked to consider whether the reference is in the 
interest of the minor and for his benefit, and if so. it should expressly 
lccord the granting of the leave in the proceedings. (3) (a) the omission 
of the next friend or the guardian ad litem of a minor partv to obtain 
such leave would render the order of reference and the award and the 
decree based upon it voidable at the option of the minor as against all 
the parties, but not voidable at the option of the other parties thereto, as 
against the minor. The adult members are bound bv it despite the fact 
that the leave of the court had not been obtained, if the award is in 
favour of the minor or is not challenged on his behalf. Rut if the minor’s 
guardian or next friend repudiates the award or the minor on attaining 
majority docs nor accept it. the reference can be avoided and therefore 
the award and the decree would fall to the ground so far as the minor is 
concerned, (b) It is open to the minor to bring the matter up in revision 
to the High Court or get a declaration in a separate suit that for want of 
leave the reference, the award and the decree arc not binding upon him. 
or to take such a plea in anv suit in which he mav be impleaded as a 
defendant.” See also. J'ijaya Ramayya v. Venkasubba Ran. A-T.R. 1917 
Mad. 672 = 32 Ind.Cas. 881=39 Mad. 853 = 30 ML. T 465: Chhajiu v. 
Tarlnki, A.T.R. 1926 T ab. 665=96 Ind.Cas. 718 = 27 P L.R. 729: Sadashi 
vaf)f, n v. San go bba, A.T.R. 1931 Bom. 500=131 Ind.Cas. 1221=33 Bom 
L.R. 1033: C.nlnur Ribi v. Ahdus Samad. A.T.R. 1931 Cal. 211-130 Inch 
cas. 209 = 37 C.W.N. 238 = 58 Cal. 628 ; Kcdar v. Ba^anta. 18 Pat. 271 = 185 
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Ind.Cas. 422 = A.I.R. 1939 Pat. 278; Sri pad. v. Dattatraya, A.I.R. 1939 
Bom. 296=41 Bom.L.R. 485 ; Chenna v. Veeraswami, 38 L.W. 927= A.I.R. 
1933 Mad. 862=65 M.L.J. 755; Ghulam v. Shahabal, 3 P.R. 1905; Jita 
Singh v. Man Singh, 15 Ind.Cas. 161=95 P.R. 1912 (F.BA ; Jumno Mai 
v. Gurdiarnal, 83 Ind.Cas. 913=17 S.L.R. 211 ; Umar v. Mahabir, A.I.R. 
1940 Pat. 59. 


Older 32, rule 7, Civil Procedure Code, does not require any particular 
formula to be used by the court in granting leave to a guardian of a 
minor to enter into an agreement to refer the suit to arbitration. So long 
as an application is made to the court for leave and the court exercises 
its judicial discretion to permit the guardian to enter into an agreement 
on behalf of the minor, the reference to arbitration is binding even though 
there is no record expressly granting the court’s leave. Ramnarain Singh 
v. Atal Behari Singh, 180 Ind.Cas. 733 = A.I.R. 1939 Pat. 387. Even if a 
natural or a certificated guardian appointed by the District Judge, is 
appointed guardian ad litem, he is bound by the provisions or Order 32, 
lule 7. Civil Procedure Code. Raj Bahadur v. Jamna Kner, 184 Ind.Cas. 
609 = (1939) A.L.J. 624 = A.I.R. 1929 All. 607. But a reference to arbi¬ 
tration out of court at a time no suit was pending in court, does not 
require the sanction of any court. Na?ta v. Dal pat, 41 Bom.L.R. 1208. 
Where a reference, in which property of minor is involved, is under the 
Arbitration Act and not with reference to a pending suit, no leave of 
court is necessary. Vi shram v. Gangaram, A.I.R. 1935 Sind 235. 


178. Calcutta High Court. —The views taken by the Calcutta High 
Court are not uniform on this point. In Anno Krishna v. Jogendra, 8 
C.L.J. 294, Maclean C.J. was of opinion that no consent of the court was 
ncccssarv. See also, Dubiruddin v. Amina Bibi, A.I.R. 1925 Cal. 475 = 
78 Ind.Cas. 335. But in Golnur Bibi v. Abdns Sam ad, A.I.R. 1931 Cal. 
211=52 C.L.J. 298 = 35 C.W.N. 238 = 130 Ind.Cas. 209 = 58 Cal. 628, it 
was taken for granted that such consent is necessary. In delivering his 
judgement in the above case Mukherjec J. observed: “In the case of a 
(ompromise decree it has always been held that non-observance of the 
condition as to leave does not render the decree void, blit it is only voidable 


and that too at the option of a minor, that no other party to the suit can 
call ii in question, and that the minor mav do so either on attaining 
majority or before then through a next friend. It has been held by this 
court that the proper course for a minor to set aside a compromise entered 
info bv his guardian without the leave of the court and the decree based 
upon it, is by way of an application for review in the first court or by a 
separate suit, but not by way of appeal from the compromise decree:^ 
R ah ha l Mont v. Adioyta Prasad, 30 Cal. 613 = 7 C.W.N. 419, and Biraj 

Mohini v. Chinta Moni, 5 C.W.N. 877. I do not see why the same 

principle should not apply to the case of a decree based on an arbitration 
award.” See also. Rajktimar v. Sivaprasad Gupta, 184 Ind.Cas. 553 = A.I.R. 

19°.9 Cal. 500. Where a dispute to which minors are parties is referred 
to arbitration and a partv makes an application for an order directing 
i he arbit rators to file the award and a decree in accordance therewith, 

rnd the guardian ad litem of the minors makes a petition that they have 

no objection to the decree, the provisions of Order 32. rule 7. are not 
attracted and the court is under no necessity to sanction anything as a 
rondiiion precedent ro filing the award and passing a decree upon it. Ibid. 
In delivering the judgment T.nrd Williams J. said : “But in my opinion, 
these facts do not show that the decree was a consent decree. In a consent 
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decree it should be and generally is stated that it is ‘by consent’. But 
there is nothing in tiie decree to suggest that it was made by consent. 
Such a statement is necessary and important because section 96, Civil 
Procedure Code, provides that no appeal shall lie from such a decree. 
To constitute consent there must be a bargain between the parties and 
not a mere acceptance of the order ottered. Davis v. Chanter, 2 Phill. 
545 = 78 R.R. 1/8, Aidam v. Brown, (1890) W.N. 116, and Hadida v. 

Fordham, (1893) 10 T.L.R. 139.1 he provisions ol Order 32, rule 7, 

therefore were not attracted, and in such circumstances the court was under 
no necessity to sanction anything as a condition precedent to tiling the 
award and passing a deree upon it. Hanamalrani v. Shivnarayan, A.l.R. 
1918 Bom. 123 = 48 lnd.Cas. 238=43 Bom. 258 = 20 Bom.L.R. 970 (F.B.) ; 
Venkata Narasimha v. Bhashyakarlu , 22 Mad. 538. As regaids Hindu 
Guardian’s power as regards the property of the minor see new Act XXXII 
of 1956 given infra. 


179. Effect of application made subsequently. I i . ** 

the application under Order 32, rule 7, subsequent to application to» 
reference to arbitration does noi render the reference, made actually atiei 
the grant of permission under Order 32, rule 7, invalid and there has been 
a sullicient compliance with the rule. Babu Brasad v. Mahabir, A.l.R. 
1951 Pat. 294. 


180. Power of guardian to apply for setting aside award. 

According to the Madras High Court the question of legality of reference 
and that of an award can be raised on behalf of the minors by the same 
guardian who had agreed to refer the matter to arbitration both in the 
suit and in the appeal. Ram \athan v. Kur/iarappa, l.L.R. 19-10 Mad. 
650=1940 M.W.N. 191. But the Calcutta High Court in the case ol 
G olnur Bibi v. Abdus Samad , 58 Cal. 628 = 35 C.W.N. 238 = A.l.R. 19.»1. 
Cal. 211 took a contrary view. See also, Chenna Kara Vain v. Veera 
Sami, A.l.R. 1933 Mad. 862. 

181. Privy Council decision. —-This point has been set at rest by 
the decision of the judicial Committee in the case ol C/iabba Lai v. 
Kalulal, A.l.R. 1946 P.C. 72 = 73 l.A. 52 = M.R. (1946) All. 193 = 223. Ind. 
Cas. 567 = 1946 A.L.J. 254=27 P.L.T. 163=48 Bom.L.R. 457 = 50 C.W.N. 
465 = (1946) 1 M.L.J. 339 (P.C.). In that case approving the Full Bench 
decision of the Allahabad High Court in the case of Mariam Bibi v. 
Amina Bibi , A.l.R. 1937 All. 65 = 1. L.R. (1937) All. 317 = 166 lnd.Cas 99 
(F.B.), it has been held that Rule 7 of Order 32, C. P. Code, is imperative 
and its terms must be strictly complied with. The rule applies to an 
agreement to refer matters in dispute to arbitration. Such an agreement 
which removes the decision of a matter in dispute from the jurisdiction ol 
the court and refers to some outside party is clearly an agreement with 
reference to the suit and not only falls within the terms of the rule, but 
comes within the mischief at which the rule appears to be aimed. If the 
minors successful I v challenge an agreement to refer to arbitration as not 
made in compliance with Sub section 1 of Rule 7 of Order 32. it is avoided 
against all parties under Subjection 2. Ibid. 

182. Order .32, Ride 7—Whether applicable.— 1 he proceeding 
tfiat was pending in another Court was for leave to bring certain suits as 
paupers, and the minor who was one of the parties to an award was in\ol 
ved in the proceedings. But there was nothing to diow that the subject 
matter of those pioceedings was the same as covered b\ the award. Held 
that neither S. 141 not S. 32. rule 7. applied, and the award was not invalid 
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because no permission was obtained from the other Court. Saraswati Debi 
v Jagan Nath, A.i.R. 1939 Lah. 308. 

183. Reference by a father or a manager of a joint Hindu family. 

—It ls competent to the father of a joint Hindu family in his capacity 
of managing member oi the family to refer to arbitration the partition of 
ihe joint family property, and the award made on such a reference if in 
other respects valid, will be binding on the sons. Jagan Nath v. Manw 
Laf 16 All. 231 See, Pilam Singh v. Ujgar Singh, 1 All. 651 ; Raja Rani 
v. Go/n Rath, A.I.R. 1931 All. 721 = 133 Ind.Cas. 416. Balaji v. Nana, 27 
Bom. 287=5 Bom.L.R. 95; Basudeva v. Sundararaja, A.I.R. 1930 Mad. 
38 = 30 M.L.W. 689 = 53 Mad. 838. The minor sons of a Hindu father 
are bound by a bona fide compromise of a doubtful claim entered into 
by their father as manager of the joint family. Venkatagiri v. Subbarayalu, 
24 Ind.Cas. 491. See also, Sarabjit v. Indarjit, 27 All. 203 = 2 A.L.J. 720 
= (1904) A.YV.N. 214; Mussamat Husan Bibi v. Pazal Kadir, 4 Ind.Cas. 
954=106 P.W.R. 1909=139 P.L.R. 1909; Ramdas v. Chabildas, 7 Ind.Cas 
134=12 Bom.L.R. 621 ; Karnal Kumari v. Narendra Nath, 1 Ind.Cas. 
573 = 9 C..L.J. 19 , Rai Gajcndra Nava in v. Rai Narendra Narain, 12 
C.W.N. 687; Maharaj og Jcyporc v. Jaya Kota 11 M.L.J. 70; Khunni 
Lai v. Kumvar Gobinda Krishna, 10 Ind.Cas. 477=15 C.W.N. 454=8 
A.L.J. 552=13 C.L.J. 575=13 Bom.L.R. 427 = 10 M.L.T. 25 21 M.L.T. 
(*45 = 38 I-A. 87 = 33 All. 356 (P.C.) ; Naiesa Iyer v. Rama Iyer, 10 Ind.Cas. 
*7*^=5 M L. 1. 498—(1911) M.W.N. 145: Prakklri Parkum v. Koram , 14 
ind.v.as. 295 = (1912) M.W.N. 532 ; Ram Ruber Pande v. AIussammat Ram 
Oasi, 20 Ind.Cas. 44=35 All. 428=11 A.L.J. 645 ; Dan gal Ram v. Jaiman- 
gal, A.I.R. 1926 Pat. 364=5 Pat. 480 = 95 Ind.Cas. 1051. A father or 
other manager has power to icier to arbitration disputes relating to joint 
family property provided such reference is for the benefit of the failmy. 

I lie other members ot the family including minors are bound by the 

V'/ll MTWYl '1 I I y T 1 > < i ...r. .1 . 1 _ • . f I* . 1 “ _ ___I _ _ _ _ f* 


minor’s interest. Raj Kumar v. Shiva Pros.ad, A.I.R. 1939 Cal. 500 = 
Ind.Cas. 553; Ganfmt Rai v. Bhagwat, (1937) A.L.J. 1141 =(1937) 
.R. 805. Where the harm of a joint Hindu family authorises one ol 

• • a •_ __1__ _ r .1 •• 


184 Ind.Cas. 

A. W _ __ 

the coparceners who is also managing members of the joint 
family linn, to refer certain dispute between the parties to the 

dispute between the parties to the 

1 _ » <a • • 


• ' ■ ■ 

rlie joint family firm, to refer certain dispute between the parties to the 

arbitration of a particular individual, such coparcener can make a valid 
reference so as to bind other copraceners. Nazval Kishore v. Sardar Singh. 
1 ‘ 'as. 1038 = 37 P.L.R. 572 = A.I.R. 1935 Lah. 667. See also Dharuf > 
Ram Audhesh, 157 Ind.Cas.928 = AI R. 1935 All. 452 = (I935) 

not correct to hold that a minor son is not bound by 

• V • * 


158 Jnd.C 

Raj v. 

A.L.J. 093. It is -- -- - - - -.~. 

an award made on a reference to arbitiation made by his father. A clear 
distinction has to be made between a case where a minor has a right in 
property and the case where he claims his right through his father. In a 
case where the father has entered into an agreement of reference under 
which the joint family estate is affected, it may he open to the minor son 
ic> challenge the reference and the award on the ground that, as he has 
an interest in the joint family property in his own right, any agreement 

, ■ r -i ,i „ r i_ __ __ ? _.i_ . _ . i j * i_ i. ; —i :.x.. 

MKUlC »>\ 1* 

/ 

nu him 

where the father i i v « imu .iv. ii V.HUI1V.U iu vv.1 tain pi v/|^ci i m* v« 

siders, in his own interest, that the dispute between him and another who 


iu me |oini i a in ii y piopeiiy iii ms own ligm, any agreemeiu 
iis father in derogation of bis own lights would not he binding 
But where* the minor son has no rights of his own, that is. 
considers himself entitled to certain property, and con 
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contests his right should be settled by arbitrators, the case becomes alto¬ 
gether different. 1 he father is perfectly entitled to refer such a dispute 
to arbitration ; and ii he loses tins case, it would no longer be open to ins 
minor son to come forward and re-agnate the matter. G an pat Roy v. 
Bhagwat Dayal, (1937) A.L.J. 1141. lamily arrangements or reference to 
arbitration entered into in good faith by the manager or a joint Hindu 
family or by a father in such a family bind the other members or the 
minor sons in the absence of fraud or other good reasons to the contrary. 
Dwarka Das v. Krishna Kishorc, bl lnd.Cas. 028=2 JLah. 114; Jai Nai/i 
v Kamala Nath, 7 lnd.Cas. 31; Ramdas v. Chabildas, 7 lnd.Cas. 134 = 
12 Bom.L.R. 021 ; Ramdyal v. iMotiram, 24 lnd.Cas. 803=10 N.L.R. 74; 
Mithamal v. Shiv Ram, 00 lnd.Cas. 184 ; Jiamji Ram v. Salig Ram, 14 
C.L.J. 188 (201); Uppara v. (Saddam, 9 L.YV. 314 = 50 lnd.Cas. 471. But 
a Hindu mother lias no power on behalf of her minor son to refer disputes 
lelating to the joint family property to arbitration in the absence of an 
order of court. Sfuinti Lai v. Mutishi Lai, 139 lnd.Cas. 820 = 34 Bom.L.R. 
802 = A.1.R. 1932 Bom. 498. 1 he senior members of a Joint Hindu family 

can bind the junior members by arbitration proceedings carried on by 
them in good faith. Chinna Roochiammal v. G anga N’aicker, 9 M.L.J. 34. 
See now section 12 of the Hindu Majority and Guardianship Act, 1950 
\Act XXX11 of 1950). 

In G anesh Row v. Tulja Ram, 19 lnd.Cas. 515 = 17 C.VV.N. 705=11 
A.L.J. 589 = 18 C.L.J. 1 = 15 Bom.L.R. 303=25 M.L.J. 150-30 Mad. 295 
(P.C.), Amir Ali J. observed : “No doubt, a father or managing member 
ol a joint Hindu family may, under certain circumstances and subject lo 
certain conditions, enter into agreements which may be binding on the 
minor members of the family. But where a minor is party to a suit and 
a next friend or guardian has been appointed to look after the rights and 
interests of the inlant in and concerning the suit, the acts of such next 
friend or guardian are subject to the control of the court. Section 102 of 
the Code of Civil Procedure ( = Order 32, rule 7 of C. P. Code of 1908) 
expressly provides that.” 

184. Hindu Minority and Guardianship Act. —The Hindu mino 
rity and Guardianship Act of 1950 (XXXII of 1950; which received the 
assent of the President on the 25th August, 1950 now governs the extent 
of powers which guardian can exercise over the property of the minors. 
So now the cases as regards the powers of guardian over the minor's pro¬ 
perty are to be read subject to the provisions of that Act. 

185. Section 4 of the Hindu Minority and Guardianship Act.— 
In this Act—(a) “minor" means a person who has not completed the a«e 
of eighteen years ; (I)) “guardian” means a person having the care of the 
person of a minor or his property or <4 both his person and property, and 
includes—(i) a natural guardian, (ii; a guardian appointed by the will of 
the minor’s father or mother, (iii; a guardian appointed or declared by a 
Court and (iv) a person empowered to act as such by or under any 
enactment relating to any Court of Words ; (c) “natural guardian” means 
any of the guardians mentioned in section 0. 

“6. Natural Guardian of a Hindu minor. —The natural guardian 
of a Hindu minor, in respect of the minor’s person as well as in respect 
of the minor’s property (excluding his or her undivided interest in the 
joint family property), arc—(a) in the case of a boy or an unmarried girl 
the father ancl after him. the mother: provided that the c ustod\ of a 
minor who has not completed the age of five years shall ordinarih be with 
the mother; (b) in the case of an illegitimate boy or an 


il legit a mate 

o 


13 
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unmarried girl—the mother, and after her, the father ; (c) in the case of 
married girl—the husband : Provided that no person shall be entitled to 
act as the natural guardian of a minor under the provisions of this 
section—(a) if he has ceased to be a Hindu or (b) if he has completely 
and finally renounced the world by becoming a hermit ( vanaprastha ) or 
an asectic (yati or sanyashi). 

Explanation —In this section, the expression “father" and “mother” do 
not include a step father and a step-mother.”* 

“7. Natural Guardianship of adopted son. — The natural guardian¬ 
ship of an adopted son who is a minor passes on adoption, to the adoptive 
father and after him to the adoptive mother.”* 

186. Arbitration by a lunatic. —A person of unsound mind is 
incapable of enterning into a contract. Hie law or the subject is thus 
stated by Russell : It would seem, therefore, that a lunatic may submit 
to arbitration, and so long as he is not, to the knowledge of the other 
party, so insane as not to know what he is doing, the submission will bind 
him, unless he has been iound lunatic by inquisition.” Russell, 15th 
End., p. 15. Where insanity is set up as the defence to an action for breach 
of contract, it must be alleged and round that at the time of the contract 
the plaintiff had knowledge oi such insanity. Imperial Loan Co. v. Stone 
(J892) 1 Q.B. 599 = 61 L.J.Q.B. 499. An agreement to refer to arbitration 
in a case where a minor or lunatic is concerned is ail “agreement’ within 
the meaning of Order 32, Rule 7, C. P. Code, and have before the matter 
could be referred to arbitration the leave of the court must be expressly 
got recorded in the proceedings. Before granting the leave, the court 
exercised a judicial discretion as to the propriety of the reference to 
arbitration in the interest of the minor or lunatic. All the available 
materials should be placed before the court and the materials must satisfy 
the mind of the court that the action proposed is for the beneht ot the 
lunatic or minor. Ramgopal v. Shanta Lai 1941 A.L. J. o96 ; see also 
Rhodes v. Southern Bank, (1889) 22 Q.B.D. 577. 

“8. Powers of natural guardian.— (1) f * ie natuial guardian of a 
Hindu minor has power, subject to the provisions of this section, to do 
all acts which are necesasry or reasonable and proper for the beneht o 
minor or for the realization, protection or benefit ot the minor or for the 
realization, protcctin or beneht of the minor s estate : but the guardian 
can in no case find the minor by a personal covenant. 

(2) The natural guardian shall not without the previous permission 
of the Court,— 

(a) mortgage or charge, or transfer by sale, gift or exchange or 
V otherwise, any part of the immovable property ot the minor, or 

(b) base any part of such property for a term exceeding five 
' years or far a term extending more than one year beyond the date 

on which the minor will attain majority. 

(3) Any disposal of immovable property by a natural guardian, in 
contravention of sub-section (1) or sub-section (2), is voidable at the 
instance of the minor or any person claiming under him. 

(4) No Court shall grant permission to the natural guardian to do 
any of the acts mentioned in sub-section (2) except in the case of necessity 
o* for an evident advantage to the minor. 


•Sections are of the Hindu Minority and Guardianiship Act (12 of 1956). 
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(5) The Guardian and Wards Act, 1890, shall apply to and in respect 
of an application for obtaining the permission of the Court under sub¬ 
section (2) in all respects as if it were an application for obtaining the 
permission of the Court under section 29 of the Act, and in particular— 

(a) Proceedings and conviction with the application shall be 
deemed to be proceeding under that Act within the meaning of 
section 4A thereof ; 

(b) the Court observe the procedure and have the forms specified 
in sub-section (2), (3) and (-4) of section 31 of that Act ; and 

(c) an appeal shall lie for an order of Court referring permission 
to the natural guardians to do any of the acts mentioned in 
sub-section (2) of this section to the Court to which appeals 

ordinarily lie from tljc decisions of that Court. 

(6) In this section, “court” means the City Civil Court or a district 
court or a court empowered under section 4A of the Guardian and 
Wards Act, 1890, within the local limits of whose jurisdiction the immo¬ 
vable property in respect of what the application is made is situate, and 
where the immovable property is situate within the jurisdiction of more 
than one such court, means the court within the local limits of whose 
jurisdiction any portion of the property is situate."* 

“9. Testamentary guardian and their powers. —(1) A Hindu father 
entitled to act as the natural guardian of his minor legitimate children may, 
by will, appoint a guardian for any «f them in respect of the minor’s 
person or in respect of the minor’s property (other than the undivided 
interest referred to in section 12) or respect of both. 

(2) An appointment made under sub-section (1) shall have no effect 
if the father predeceases the mother, but shall revive if the mother dies 
without appointing, by will, any person as guardian. 


(3) A Hindu widow entitled to act as the natural guardian of the 
minor legitimate children may, by will, appoint a guardian for any ot 
them in respect of the minor’s legitimate children by reason of the fact 
that the father has become disentitled to ac t as such, inav by will, appoint 
a guardian for any of them in respect of the minor’s person or in respect 
of the minors property (other than the undivided interest referred to 
in section 12) or in respect of both. 

. ( 4 >. 11 A .. I ? indu "'"‘her entitled to art as the natural guardian of her 

jrnnor illegitimate children may. hy will, appoint a guardian for any of 

them in respect of the minor's person or in respect of the minor's 
or in respect of both. 


property 


(5) The guardian so appointed bv will has the ri<*ht to act 
minor’s guardian after the death of the minor’s father or mother 
case may be, and to exercise all the rights of a natural guardiat 
this Act to such extent and subject to such restrictions if anv 
specified in this Act and in the will. 


as the 
as the 
under 
a s a re 


(b) The right of the guardian go appointed by will shall, where the 
minor is girl, cease on her marriage.’’* 

“11. De facto guardian.—After the commencement of this Act, no 
person shall be entitled to dispise of. or deal with, the property of a 
Hindu minor merely on the grounds of his or her being the facto 
guardian of the minor. 
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. t Guardian not to be appointed for minors’ undivided interest 

m joint-family property. —Where a minor has an undivided interest in 
joint family property and the property is under the management of an 
adult member of the family, no guardian shall be appointed for the 
minor in respect of such undivided interest. 

Provided that nothing in this section shall be deemed to affect the 
jurisdiction of a High Court to appoint a guardian in respect if such 
interest."* 


187. Sureties.—An award against a principal debtor will not bind 
a surety in the absence of a special agreement on the part of the surety : 
Ex. P. Young (1881) 17 Ch.D. 6(58. Russell 15lh Edn. p. 18. 

188. Power of agent to refer.—The recognised agent of a party has 
power to refer the matter in dispute v to arbitration. Hari Singh v. 
Mussamat Lachmi, \ P.R. 1882; Thomas v. Bani Ram, 3 S.L.R.5 = I 
Ind.Cas. 937 ; Unniraman v. Chatham, 9 Mad. 451 : Bhagwan v. Nanda, 
12 Cal. 173 ; Ahmed v. Bhaghan, 170 P.R. 1883. When a principal is 
aware of the reference to arbitration on the application of his agent not 
authorised to do so, and tacitly ratifies the action of the agent in applying 
for such reference, he cannot then question the legality of the order of 
reference. Satrujit v. Dulhir, 24 Cal. 469, but see'Miller Gibb v. Smith 
(1916) K.B. 419 ; Unniraman v. Chathan 9 Mad. 451. Persons acting under 
Notification 1225 of 26th September, 1886, are recognised agents, and their 
principals are bound by the agents’ submission to arbitration. Chooper 
Sigh v. Jeet Sigh, 64 P.R. 1870. A party to a suit may file an application 
to refer the case to arbitration through a recognised agent, who need not 
specially be authorised like a pleader. Ram Das v. Abbas Khan, 51 P.R. 
1893. So an agent who is authorised by his principal, may enter into a 
submission on behalf of his principal. Halsbury’s Laws of England, Vol. 
1, 2nd Edn., p. 625. citing Goodson v. Brooke, (1815 4 Camp. 163 : Cf. 
The City of Calcutta, (1898) 79 L.T. 517 (C.A.) ; The Margony , (1902) p. 
157. The authority of an agent to make a submission may be express or 
implied. Authority to net as agent conferred in general terms is construed 
as authority to act only in the usual way and according to the ordinary 
course of business. Russell 15rh Edn. p. 18; The City of C.alcwtta (1898) 
79 L.T. 517; see also Hancock v. Reid 21 L.J.Q.B. 78; Banfill v. Leigh, 

8 T.R. 571. 

189. Power of counsel to refer to arbitration.—In * Swin fern v. 
Lord Chelmsford , 5 H. & N. 890 = 29 L.J.Ex. 382. Pollock C.B. thus 
described the powers of a counsel : "We are of opinion that although a 
counsel has complete authority over the suit, the mode of conducting it, 
and all that is incidenial to it—such as withdrawing the record, withdraw¬ 
ing a junior, calling no witnesses, or selecting such as, in his discretion, he 
thinks ought to be called, and other matters which properlv belong to the 
suit and the management and conduct of the trial—we think he has not, 
hv virtue of his retainer in the suit, any power over matters, that are 
collateral to it.” But in Nando Lai Bose v. Nistarini Dassi, 27 Cal. 428 
__4 C.W.N. 169, Maclean C.J. observed : "There cannot, I think, be anv 
reasonable doubt at the present day that counsel possesses a general 
authority, which must be taken to continue until notice be given to the 
other side by the client that it has been determined, to settle and com- 


•Sections are of the Hindu Minority and Guardianship Act (12 of 1956). 
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promise the suit in which he is actually retained as counsel, and in the 
exercise of his discretion to do that which he considers best for the interest 
of his client in the conduct of his particular case in which he is so retained.” 
He also refers to Strauss v. Frances, (186(5) 1 Q.B. 370 = 35 L.J.Q.B. 133, 
Swinfern v. Swinfern, 1 C.B. (N.S.) 3(54 = 3 Jur. (N.S.) 85, and Mathews v. 
Munster, (1887) 20 Q.B.D. 141, for authority of a counsel to compromise 
on behalf of his client. In Muthiah v Ka*uppan, A.I.R. 1927 Mad. 852 
= 26 M.L.W. 465=39 M.I .T. 240 = 50 Mad. 780 = 53 M L.]. 000=105 Ind. 
Cas. 5. Kumaraswami Sastri J. said : “(1) A counsel has authority to make 
admissions in court on behalf of his client on matters of fact relevant to 
the issues in the case in which he is engaged. Admissions on questions of 
law would not hind the client. (2) A counsel has authority to confes 
judgment, withdraw or compromise, or refer to arbitration the suit in 
which he is instructed, if his doing so is for his client’s adr>antage or benefit, 
eiten though he has no express authority from his client. (3) A counsel 
cannot without express authority agree to compromise or refer to arbitra¬ 
tion matters unconnected with the subject-matter of the suit in which he 
is instructed. (4) Where in the course of a suit, a counsel makes an 
admission as to a collateral matter or gives up a doubtful claim which is 
not a subject-matter of the suit, there is a presumption that rhe counsel 
acts under instructions if the admission or the giving up of the doubtful 
claim is for the benefit of the client. (5) It is a question of fact in each 
case whether the counsel acts under instructions when he compromises 
or refers to arbitration matters not involved in the suit the court on a 
consideration of the probabilities and the circumstances of the case find 
that the counsel acted on instructions even though there is no direct 
cv idencc on the point. (6) A counsel has no power to make an admis¬ 
sion in or compromise or refer to arbitration a suit if he instructed not 
to do so, without express authority from his client.” See Jang Bahadur 
v. Shankar Rai, 13 All. 272: Nilmoni Chaudhuri v. Kednr Nath Do<jra. 

1 Pat. 489 = 67 Ind.Cas. 96 = 3 P.L.T. 371 =A.T.R. 1922 Pat. 489: Shut 
Nath Sircar v. Ram Lai Sircar, 6 C.W.N. 82 : Chuni Lai v. Him Lai. 
A.I.R. 1928 Cal. 378 = 32 C.W.N. 44 = 106 Ind.Cas. 309: Amir Sha v. 
Abdul Aziz, A.I.R. 1932 Lab. 373 = 136 Ind.Cas. 712=33 P.I.R. 388; 
Jamshedji v. Sorabjfi 85 Ind.Cas. 504 = APR. 1921 Bom. 414. In 
Askaran Choutmal v. F. I. Ry. Co., 52 Cal. 386. Page /. pointed out that 
there is no distinction between the authority of a Barrister and that of 
other Advocates practising on the original side of High Court. 


In Chunilal v. Fliralal, A.I.R. 1928 Cal. 378 = 106 Ind.Cas. 300 = 32 
C.W.N. 44 Chotzner J. observed . ‘‘It is, I think a well-established 
principle that learned counsel is vested with full authority to deal with 
all matters in his control relating to and affecting the interests of his 
client. Cases may arise and have arisen, as in the case of Neal x. 
Garden Lennon, (1902) l AC. 465 = 66 IP. 757 = 87 I ..T. 41-71 L.J.K.B. 
939. where learned counsel went bevond the powers that had been given 
to him and it was there pointed our that when learned counsel exceeded 
his authority the court would nor ratify it.” 

In Sourendra Nath v. Tarubala. A.I.R. 1930 PC. 158-31 C.W.N. 
453 = (1930) A.L.J. 489 = 58 M.L.J. 551 =32 Roni.L.R. 615-51 C l. I. 
309 = 123 Ind.Cas. 545=11 P.L.T. 461=31 M.I..W. 803 = 57 LA. 133 57 
Cal. 1311=31 P.b.R. 884. lord Atkin said: “Thev arc of opinion that 
Mr. Sircar, as an advocate of the High Court, had when briefed on 
behalf of the defendant in the Court of the Subordinate Judge of Hooghlv. 
the implied authority of his client to settle the suit. Their Lordships 
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have already said that he must be treated as though briefed on the trial 
of the suit. Xheir Lordships regard the power to compromise a suit as 
inherent in the position of an advocate in India. Xhe considerations 
which have led to this implied power being established in the advocates 
of England, Scotland and Ireland, apply in equal measure of India. It 
is a power deemed to exist because its existence is necessasry to effectuate 
the relations between advocate and client, to make possible the duties 
imposed upon the advocate by his acceptance of the cause of his client”. 
See also Amir Sha v. Abdul Aziz, A.I.R. 1932 Lah. 373 = 136 Ind.Cas. 
712 = 33 P.L.R. 388 = 13 Lah. 775. But according to Mr. Sarkar “however 
large the powers of the lawyer engaged in the case may be, such powers 
are confined to the conduct of the proceedings in the tribunal before whom 
he has been authorised to appear. He has no power to refer to arbitra¬ 
tion, which means sending the matter to another tribunal for disposal”. 
Sarkar, The Law of Arbitration p. 46. 

190. Power of solicitors to refer matter to arbitration.—“I 

would seem” says Russell that a solicitor has no implied authority to 
bind a client by submission to arbitration, for. by analogy, he has no 
implied authority to commence an action or suit, nor to compromise a 
claim before an action has begun. Macaulay v. Pol ley, (1897) 2 Q.B.” 

Russell 15th Edn., p. 20. But a solicitor authorised to appear for a party 
in an action has, incidently, authority to refer it without any fresh authority 
to that effect, Faviell Pic v. Eastern Counties, 2 Ex. 344 = 6 D. Sc L. 54 = 
71 I.J.Ex. 223 ; Smith v. Troup, 6 & L. 679 = 7 C.B. 757 = 18 L. J.C.P. 209. 
Even where there was an affidavit by the defendant that she had expressly 
desired her attorney not to consent to any reference, and no step had been 
taken by the arbitrator except to appoint a meeting, the court refused to 
set aside the reference, and said that the defendant’s remedy was by action 
against her attorney. Fitmerr v. Delber, 3 Taunt, 486 = 12 R.R. 688; see 
also R. v. Hill, (1819) 7 Price. 636. Where a solicitor has appeared for a 
Corporation to the knowledge of the directors, the Corporation is bound 
by his act in referring the action, and cannot show that he was not 
authorised to appear bv any authority under the corporate seal. Faviell 
v. Eastern Counties. 2Ex.34. In a suit by the next friends of infants, 
the solicitors for the next friends have no authority to refer so as to bind 
the next friends or the infants for the performance of the award bv the 
infants. Bedded v. Dowse. 6 B. &: C. 255. But this implied authority, 
given to an attorney docs not extend to his clerk. Re Hodson, (1838) 7 
Howl. 569. But it seems that the managing clerk of the attorney, who 
is in charge of the conduct of the suit may exercise this power. Prestrvick 
v. Polcy (1865) 18 C B. (N.S.) 806— Russell 15th Edn.. p. 20. But Sarcar 
in his Law of Arbitration said : “On the otherhand a solicitor engaged 
in a case has no implied authority to refer the submission of the dispute 
to arbitration. Wright v.Sastle. 0 817) 3 Minn. 12 and Atkinsons v. 
Abbott, (1855) 3 Drew. 251 ”— SarkaPs X.L.L. p. 47. 

] 91 . Power of \akil or pleader to refer to arbitration. —Section 
506 of the old Code of 1882. which corresponds to Schedule 11, para. 1. 
tequired special authority for pleader to make reference to arbitration. 
But in the present Code the words “special authority” have been omitted. 
Hence Pratt J.C. said : “In England an attorney who had been dulv 
authorised to appear has incidentally authority to conduct the case and 
to refer it. Faviell v. Eastern Counties Rlv. Company, 2 Ex. 344 = 17 
I. J.Ex. 297. So here a pleader duly appointed to act for a party has 
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authority under Order III, rule 1, to make any application including an 
application tor a reference to arbitration. If he does so against the wishes 
ot his client, he is responsible to his client but the client is nevertheless 
bound. 1 here is a uictum to tne contrary in Sadashiv Hayaji v. Alaruli 
VithaL, 14 Bom. 455. But there the powers of the pleader seem to have" 
been limited to those of the agent who employed him. Srikrishin v. 
Helumal, 34 Ind.Cas. 845 (848) = 9 8.L.R. 183; 1 hadhomal v. A lenghraj, 
A.L.R. 1930 Sind 190= 123 Ind.Cas. 694 ; Aziz v. Alotrarn, A.I.R. 1920 Can. 
563; Amir Sha v. Abdul Aziz, A.I.R. 1932Lah. 373 = 136 Ind.Cas. 712 = 33 
P.L.R. 388. In delivering the judgment of the court in lhadhomal v. 
Alenghraj, A.I.R. 1930 Sind 190=123 Ind.Cas. 694, the court observed : 
“The learned First Class Sub-Judge has held on the ruling of this court 
in Srikrishin v. Helumal Panumat, 34 Ind.Cas. 84a, and Sardar Khan v. 
Aluradal, 9 S.L.R. 218 = 34 Ind.Cas. 628, that the reference was a good 
one. In the first of these rulings it was remarked that under section 506 
of the old Civil Procedure Code, 1882, a pleader could not apply for an 
order of reference without special authority from his client, that this 
provision had been omitted in the present Sivil Procedure Code and that 
he could, therefore, now apply tor a reference in the present Civil 
Procedure Code and that he could, therefore, now apply for a reference 
on the strength of an ordinary vakalatnarna. 1 his ruling was approved 
in the subsequent authority referred to and lias been followed without 
objection in this Province since 1915. The learned pleader for the appli¬ 
cant, however, refers to four cases, the first of which is Shea Das Alisser v. 
Brij Nandan Pershad, 7 C.VV.N. 343. That case was, however, with 
respect to section 5U6 of the old Civil Procedure Code, and as pointed 
out in the ruling in Srikrishin v. Helumal Pariomal, 9 S.L.R. 183, the 
wording of the corresponding section in the new Code has been altered. 
The second ruling relied on in Hampiwan Ham v. Kalicharan Singh, 29 All. 
429 = 4 A.L.J. 342 = (1908) A.W.N. 136, is also with respect to section 506 of 
the old Civil Procedure Code. 1 he third ruling in tanmdra Nath Hoy v. 
Divarka Nath Hoy, 21 C.W.N. 832, follows the case reported in Kamjiiuan 
Ham v. Kalicharan Singh, 29 All. 429, and is, therefore, based on the word 
ing of section 506 of the old Civil Procedure Code. 1 he last case has cited. 


llussainbhai Bhora v. Bansilal, A.I.R. 1924 Nag. 338, also follows the 
Allahabad ruling and that reported in Shea Das Alisser v. Birj Nandan 
Pershad, 7 C.W.N. 343. 1 his being the case it would seem that there is 
no difference of opinion of the other courts as to the correctness of the 
ruling in Srikrishin v. Helumal Parimal , 9 S.L.R. 183, which has been 
followed without objection since 1915.” 

But a quite different view was taken by Jivata Prosad J. in Jaibal v. 
apehwari, 45 Ind.Cas. 321, where he observed : '1 he power of a 
pleader is defined in the vakalatnarna or power of attorney given to him. 
A pleader has no right to compromise on behalf of his client unless 
expiessly authorised to do so; noi is lie einpoweiecl to refer a mailer to 
arbitration except by an express authority in that behalf. 1 lie principle 
appears to have been recognised in the case of Jagapati Mudatiar v. 
Lkambara Aludaliar, 21 Mad. 27 1=8 M.L.J. 40. and in lhakonr Prosad 
v Kalka Prosad, 6 N.W.P. 1I.C.R. 210. In the- case ol lianijivan Ram v. 
Kalicharan, 4 A.L.J. 342 = (1907) A.W.N. 136-29 All. 129, ii was held 
that a pleader should not apply toi an older lot icferring a case to 
arbitration unless he has been expressly authorised to do so.” Sec- also. 
Theval Animal v. Sokammal. 4 1 Ind.Cas. 429=4 1 Macl. 233; Duunka v. 
Pamndra, 49 Ind.Cas. 262 ; Ahmad v. Sardara. A I R. 1929 Lab. 171 = 114 
Ind.Cas. 712; Hajendra v. Panna Lai, A.I.R. 1932 Cal. 343 = 36 C.W.N. 
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8==138 Ind.Gas. 386. But a pleader expressly authorised to refer to 
arbitration cannot delegate ins power to refer to arbitration to another 
pleadei without express authorisation to that eltect. Aziz Din v Moti 

^ atI * = Ind.Cas. 2/7. See also, Amir Sha v. 
Abdul Aziz A.l.R. 1932 Bah. 373 = 136 ind.Cas. 712. Where power of 
attorney authorising pleader to refer sun for arbitration has already been 
given, iui cliei consent Lieiore actual reference is not necessary • irlaTi 
sankar v. Amraoii, -16 RB.K. 108 = A.1.R. 19*14 Bah. 280. Absence oi a 
party s signature on the application lor reference will not invalidate the 
avvaid w ^ iei e the pleader, vvno was conducting the case on his behalt and 
who iiacl been especially authorised in the V(ikaLatnama, to refer the suit 
to arbitration, had actually atlixed his signature to the application and 
the party had appeared before the arbitrator during the proceedings. 
(Auran Ditto, v. 1 'ok.ar Ram , A.l.R. 1927 Bah. 362 = 104 Ind.Cas. 202 = 8 
Bah. 693 = 9 B.B.J. 569. 

It has been ruled by the Privy Council that in the absence of specific 
authoiity, a pleader ordinarily employed cannot enter into a compromise 
on behalf of Ins client, and il lie does so the compromise is not oinding 
on the client. Surat Kumari v. A m ullyudhan, A.l.R. 1923 P.C. 13 (15) 
= (1923) M.W.N. 392 = 32 M.B. I . 137 = 71 Ind.Cas. 632 = 27 C.W.N. 629 = 
25 Bom.B.R. 548 = 37 C.B.J. 501: Sourendra Nath v. Jrieramba Nath, 
A.l.R. 1923 P.C. 96 = 45 M.r.J. 453 = (1923) M.W.N. 734 = 33 M.B. 1. 294 
84 Ind.Cas. 721 (P.C.). 8o by analogy it can be said that without special 
authority a pleader is not competent to refer a suit to arbitration. It a 
vahallanama confers very wide power in very general terms on the vakil 
and authorise him to conduct the case and to take other proceedings and 
expressly slates that whatever is done by a vakil should be accepted by the 
litigant, and specifies particularly important power like those of appoin¬ 
ting arbitrator and compromise disputes, the power to abide by the state¬ 
ment ol any witness whether under the Oaths Act or by way of agreement or 
compromise is by necessary implication implied. Hemlata v. Jamboo, 
A.l.R. 1959 All. 382. 


192. Persons with joint interest. —Where a person submits on 
behalf of himself and others jointly interested in the matter in dispute, he 
will be bound though the others will not. Aludy v. Osman, Co. J_if. 30 ; 
Wood v. J'homson, Roll. Ab.Arb. 11 —Redman p. 10 “If one or more inte¬ 
rested parties submit a dispute to arbitration, they cannot bind the other 
interested parties wihout express authority, but will bind themselves none¬ 
theless effectually for that, and if they undertake that such other parties 
shall perform the award the fact thaL those parties are not bound will form 
no cause for the breach of that undertaking.” Russell 15th Edn., p. 18. 

193. Partner’s power to refer. —The Indian Partnership Act (IX of 
1932), lays down the law relating to partnership. Section 18 enacts that a 
partner is the agent of the firm for the purposes of the business of the firm. 
Section 19 enacts that the act of a partner which is done to carry on, in 
the usual way, business of the kind carried on by the firm, binds the firm. 
The authority of a partner to bind the firm conferred by section 19 of the 
Parnership Act is called his implied authority. Sub-section (2) of that 
section enacts that in the absence of any usage or custom of trade to the 
contrary, the implied authority of a partner does not empower him to 
submit a dispute relating to the business of the firm to arbitration, in 
making changes as regards this section the Select Committee observed : 
“As regards subclause (2) of clause 19 [now sub-section (2) ol this section]. 
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it is clear from the opinions received that, in Calcutta particularly, it is 
a trade custom that the partners make contracts of sale containing a clause 
referring disputes to arbitration. The sub-clause as it stands will make 
this principle impossible in the absence of a contract between the partners, 
and it may also perhaps lay open to challenge the arbitration clauses in 
many existing contracts. It seems desirable therefore, to relax the pro¬ 
visions of this sub-clause to some extent, and we propose to modify them 
by inserting at the begginning of the words in the absence of any usage 
or custom or trade to the contrary’. These words are taken from section 

I of the Indian Contract Act.”— Report of the Select Committee. The 
rule is the same in English law. There also one partner cannot bind 
the others by a submission to arbitration even as regards matters arising 
out of the business of the firm. Adams v. Banhharl , e Cr. AI. Sc R. 681 ; 
Stead v. Salt, 3 Bing. 101 ; Strangford v. Green, 2 Mod. Rep. 228 ; Autrarn 
v. Chace, 15 East 209 ; Hatton v. Hoyle, 3 H. Sc N. 500 ; Russell 15th 
Ed.., p. 17. Even before the passing of the Indian Partnership Act of 
1932, by which the matter is now governed, the law as laid down in 
certain cases was the same. Vide Ram Bharose v. Kallu Mai, 22 All. 135 ; 
Firm Radha Kissen v. Firm Ashamal, A.I.R. 1926 Lah. 91=7 Lah. L. J. 
603 ; Dartoobhoy v. Valli Mahomed, 1 Bom.L.R. 828 : Haji v. Dwarka, 

II C.L.J. 658= 14 C.W.N. 1106 = 6 Ind.Cas. 63, on appeal 18 C.W.N. 1025 
(P.C.) = 24 Ind.Cas. 307 ; Punia v. Sree Venugopala, 43 Ind.Cas. 508 = (1918) 
M.W.N. 51 ; Vallavdas v. Keshavlal, A.I.R. 1927 Bom. 428=104 Ind.Cas. 
94 = 29 Bom.L.R. 660 ;Bhagi>a Manaji v. Hiraji Premji, I.R. 1932 Bom. 
599 = 140 Ind.Cas. 519 = 34 Bom.L.R. 11 12 = A.I.R. 1932 Bom. 516. So 
it is now settled that one partner of a firm cannot enter into an agreement 
to refer a matter in dispute to arbitration on behalf of the firm unless all 
partners join in it. Jaskoram Das v. Ram Chand, 148 Ind.Cas. 1080 = 35 
P.L.R. 417 = A.I.R. 1934 Lah. 483; Rajendra v. Panna, 36 C.W.N. 8=138 
Ind. Cas 386 = A.I.R. 1932 Cal. 343; Arunachela v. Louis, A.I.R. 1928 
Mad. 107 = 107 Ind.Cas. 793; Radha Kissen v. Abramal, 92 Ind.Cas. 705. 
But other partners may be bound by their conduct. 'Fhotnas v. Atherton , 
(1878) 10 Ch.D. 185. Where the submission to an arbitration on behalf 
of a firm is unauthorised and there has been no ratification of the sub¬ 
mission by all the partners of the firm, any award based on such a 
reference cannot be enforced as a decree even as against any individual 
partner who may have ratified. Aladangopal v. Sanwaldas, I.L.R. (1947) 
Kar. 206 = A.I.R. 1948 Sind. 79. A dispute arising out of certain contracts 
was submitted to arbitration and the award made in favour of unregistered 
firm, one of the parties to the dispute, was sought to lie filed by an 
application under paras 20 and 21 of Schedule II of C. P. Code. An 
objection was raised that the firm could not enforce its light under the 
award as it was an unregistered firm, field that there was nothing illegal 
on the face of the award within para (c) of Schedule 2, Civil P. C. and it 
was only by reference to section 69, Partnership Act and by reference to 
the facts of the case that it could possibly be held that the firm was not 
entitled to enforce the award; Satis// Chandra v. P. X. I)as, A.I.R. 1938 
Pat. 231 = 175 Ind.Cas. 468=19 P.L.T. 549-16 Pat. 7 12. If a firm enters 
as such into a contract containing the clause for submission of dispute 
to arbitration the award mav be made against the firm’s name. Manila/ 
v. Bharat Spinning, 38 Bom.L.R. 911= A.I.R. 193.3 Bom. 133. Although 
the initial reference to arbitration of a dispute relating to the business 
ol a firm is made by one of the partners of the him without anv express 
or implied authority from his other partners, there is nothing to prevent 
S|| cli partners from ratifying his act which was unauthorised at its incep- 

14 
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ti°n. Ratification need not be by any express act or declaration and may 
be implied from conduct. It may be inferred from mere acquiescence 
or silence or in action on the part of the party concerned. Hanuman v. 
Seth Jessa Ham, 50 P.L.R. 181. I hat the question whether the le^al* 
personal representatives of the deceased partner was bound by the agree¬ 
ment to refer and by the award was not a simple question of law to be 
decided without reference to the facts of the case or any evidence which 
might have been available if it had been raised at the proper time. 
Dwarka Nath v. Haji Mahomed, 18 C.W.N. 1025 = 21 C.L.J. 1 (P.C.) = 24 
Ind.Cas. 507, per Lord Far her of IVaddington. 


194. Executor’s authority to refer. —Section 6 enacts that arbitra¬ 
tion agreement is not to be discharged by the death of a party thereto, but 
shall in such event be enforceable by or against the legal representative 
ol the deceased. But that rule is to be applicable only in cases where 
the light of action is not extinguished by the death of a person. When 
the right of action continues the executor is competent to proceed on the 
submission by the testator. But the question is whether an executor can 
submit a matter to arbitration. Under the English law, under the Trustees 
Act (.‘>6 &: 57 Viet., c. 53), an executor or administrator, or two or more 
trustees, acting together may compound, abandon, submit to arbitration 
or otherwise settle any debt, account, claim or thing relating to the 
testator’s or intestate’s estate or the trust, and for any of those purposes 
may enter into, give, execute, and do such agreements of composition or 
arrangement, release, and other things as to him or them seem expedient, 
without being responsible for any loss occasioned by any act or thing so 
done by him or them in good" faith. ( Vide section 21 of Ibid.) But 
under the Indian Succession Act no power is specifically given to an 
executor to refer matter to arbitration. 


An executor against whose application for probate a caveat has been 
entered cannot submit to arbitration whether the will propounded by 
him was duly executed bv the deceased. Ohellabhai v. Nandubai, 21 
Bom. 335; Hem Chunder v. Sarat Chandra, 3 C.W.N. Ixxviii ; Monmo- 
hini v. Banga Chandra, 31 Cal. 357 = 8 C.W.N. 197 ; Soudamini v. Gopal, 
19 C.W.N. 948 = 28 Ind.Cas. 557. 

An executor cannot legally make any reference to arbitration which 
will go against the terms of the will. Jnanendra v. Jitendra, A.I.R. 1928 
Cal. 275 = 32 C.W.N. 108 = 107 Ind.Cas. 70. In Gopi v. Baijnath, A.I.R. 
1930. All 810=128 Ind.Cas. 817 = (1930) A.L.J. 1589, Sulaiman J. said: 
“It seems to us that the learned Judge had no jurisdiction to allow the 
dispute relating to the genuineness of a will in a probate proceeding 
pending before him to be referred to the arbitration of an arbitrator. 
I he order granting probate is a judgment in rem and, so long as it is not 
revoked, is operative against the world. Before such an order is passed 
the court lias got to be satisfied in its own mind that the will as a genuine 
document and that probate ought to be granted. It cannot delegate its 
proper functions to a private individual and decide the point through 
him. If such a course were permitted, a door for fraud and collusion 
would be opened which it is against public policy to permit. 

“The point is not res integra but is covered by authority. We may refer 
to the case of Ghellabhai v. Nandubai, 21 Bom. 335, in which Farran C.J. 
at page 342 remarked that the court had no authority to refer the factum 
of the will to arbitration and that clearly it would not refer such a matter 
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in which there were beneficiaries interested whose consent had not been 
obtained, that the Probate Court could not grant probate on the vicarious 
finding of an arbitrator but must itself be satisfied by admissible evidence 
that the will was the will of the testator and that the relevant provisions 
of the Code of Civil Procedure were not applicable to probate proceedings, 
and, on the other hand, the provisions of the Probate Act preclude the 
possibility of a judge referring the question of the execution of a will 
to an arbitrator, particularly if all the beneficiaries had not appeared 
before him and consented to that course, even which was doubtful. We 
agree with these observations and hold that the District Judge could not 
act upon the award which was the result of a reference to arbitration, 
without even the consent of many of the beneficiaries. The same, 
principle has been applied to compromises regarding the genuiness of the 
will in probate proceedings: Vide Mantnohini Gttha v. Banga Chandra 

Das, 31 Cal. 357 = 8 C.W.N. 197, and Sarada Kanin Das v. Gobinda Mohan 
Das, 6 Ind.Cas. 912. Wc have, therefore, both on principle and on autho¬ 
rity, no doubt whatsoever in our minds that the order of the judge was 
quite illegal.” 


195. Powers of executors to refer in other matters. —In Souda- 
mini v. Gopal Chandra, 28 Ind.Cas. 557=21 C.L.J. 273, Mookcrjee J. 
said: ‘‘The parties to the submission were executors to the will of the 
testator ; they had applied for probate of the will which was shortlv 
afterwards issued to them. They are bound by the terms of the will and 
ir is their duty to administer the estate in accordance therewith, subject 
to the control of he Piobate Court. They proceeded, however, by means 
of a reference to arbitration, to arrange for the administration of the 
estate as if they were not joint executors, had for its possession and enjoy¬ 
ment independently of the provisions of the will. They expressly autho¬ 
rised the arbitrators to substitute for the provisions of the will, which 
might seem to them indefinite or illegal, other provisions agreeably to 
what might be imagined to have been the intention of the testator : in 
other words, the executors, in their submission, authorised the arbitrators 

to make a new will foi the testator.The question, consequently. 

arises whether an award of this character. ba«ed on a submission which 
was clearly beyond the competence of the parties should he enforced bv 
the court.Consequently, if parties enter into a submission con¬ 

cerning a subject-matter over which one of them has no authority or onlv 
a restricted power of disposition, an award ordering such partv to do 
that which he cannot lawfu 11 y do will be of no legal effect whatever. 
This is well-illustrated by the case of Wyatt v. Benson. 23 Barb. (N Y.) 
■\27.We must not be taken, however, to countenance the propo¬ 

sition that an executor or administrator is nor competent under am 
circumstances to make a reference to arbitration : such right cannot lie 
disputed when exercised within the limits of his authority [Bean v. 
Far,nan. fi Pickering (Mass.) 2fi7 : FIahhitr\'\ Laws of Fn<dand Vo! ! 
Art. 943]. 


^Powers of several executors or administrators exereiseable 
l>v one. Where there arc several executors or administrator'', the powers 
of all may, in the absence of anv direction to the contrary, be exercised 
)v anv one of them who has proved the will or taken out administration, 
i tde Section 311 of the Succession Ad. 

197. Reference !>y a trustee*. —Power is given to a trustee to submit 
to arbitration bv section 13 of the Indian Trust Act. Vide section 13(c) 
of the Indian Trust Act. (II of 1882). Where the instrument creating 
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th e tr u s t aut horise s a sole trusee to execute the trusts and the powers 
thereot, he is a sole acting trustee within the meaning of section 43 of 
the Trust Act, and a compromise of a doubtful claim effected by him 
/ S i no I* J?, 1 * P 2o^ rS conferred thereunder. Rajrajeswar v. Kuppasami, 

Persia 4Mi.A 4^2 MLJ ’ 4?4 ’ ^ ^ v ' 


i 1 t 98 * . Reference “* case of bankrupt’s estate.—Under the English 
law there is no objection to a bankrupt making a submission any more 
than there is to his making any other agreement. Re Milnes and Robert- 
son, (1854) 15 C.B. 451. See also Halsbury vol. 2, 3rd Edn., 8 19. In 
Presidency-towns in British India by section 68 (1) ( h ) of The Presidency- 
towns Insolvency Act (III of 1909), the Official-Assignee is given powers 
to ™. an y dispute to arbitration, and compromise all debts, claims 
and liabilities on such terms as may be agreed upon.*' Similarly in other 
places the Receiver by section 59 (h) of the Provincial Insolvency Act 
(V of 1920), is given such powers. Vide Ram Devi v. Ganesh Lai, A I.R 
1926 All. 501 =24 A.L.J. 480. 95 Ind.Cas. 416 = 48 All. 475 ; Vide S. 7 infra . 

199. Clause in a partnership deer!—Scope of reference.—Where 
partnership deed provides that if any disputes were to arise concerning 
the. partnership business, they should be referred to arbitrator whose 
decision would be binding on the two partners, they should be referred 
to arbitrator whose decision would be binding on the two partners, the 
claim of a partner that certain sums were advanced by him for invest¬ 
ment in the partnership business will be a proper matter for reference 
and it will be for the arbitrator to decide whether or not these sums could 
be taken into consideration in settling the partnership accounts. Batika 
Devi v. Kedar Nath, A.I.R. 1956 All. 37. 

200. Powers of Hindu Widows to bind reversioners. —In the 

absence of collusion or fraud a compromise decree obtained by a widow 
is binding on the reversioner. Kishori v. Kumar Chandra, A.I.R. 1939 
Pat. 572 = 182 Ind.Cas. 188; Manmatha v. Gobinda, 68 C.L.J. 173; 
Bhuboneswari v. Secretary of State, 169 Ind.Cas. 756=18 Pat. L.T. 945 = 
A.I.R. 1937 Pat. 374; Khuni v. Gobinda, 33 All, 356 (P.C.) ; Hwrdie v. 
Bhagwan, 50 Ind.Cas. 812 (P.C.). So when a settlement is effected of a 
bona fide dispute between the widow and some members of her husband’s 
family, whether the claim by the family members are legally valid or not, 
does not matter, provided it had been made in good faith, and such 
compromise is binding on the reversioners. Veeramma v. Seetamma, I.R. 
1931 Mad. 125 = 128 Ind.Cas. 701=32 L.W. 188 = A.I.R. 1931 Mad. 
218 = 59 M.L.J. 139; Raoji v. Kunja Lai, A.I.R. 1930 P.C. 163 = 34 
C.W.N. 627 = 51 C.L.J. 434=123 Ind.Cas. 709 = 32 Bom.L.R. 808 = 58 
M.L.J. 720 = 32 M.L.W. 1=57 I.A. 177 = 54 Bom. 455; Ram Sumran v. 
Shyam Kumari, A.I.R. 1922 P.C. 356 = 1 Pat. 741=49 I.A. 432. A decree 
fairly obtained against a widow binds the reversioner. Katama Nachir 
v. Rajah of Shivaganga, 9 M.I.A. 539 (604) = 24 W.R.P.C. 31; Bhagabati 
Devi x>. Bholanatn, 2 I.A. 256 (261) = 1 Cal. 104; Jugal Kishore v. 
Jotendra, 11 I.A. 66 (73) = 10 Cal. 985; Hari Nath v. Mathura Mohan, 
20 I.A. 183 = 21 Cal. 8. In Rama Santu v. Daji Naru, 48 Ind.Cas. 125 = 
20 Bom.L.R. 947 = 43 Bom. 249, Hayward J. observed: “Now it is 

necessary to look at the award decree to determine whether it could pro¬ 
perly be said to have been fairly obtained against the widow as represent¬ 
ing the widow’s estate including the rights of the reversioners.That 

award was consent of the parties and in their actual presence made a 
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decree of the court. It seems to me that the defendant, who produced 
and relied upon this award decree, had not merely to produce it, but, 
in accordance with the principles already discussed, to prove further that 
it was fairly obtained against the widow, as representing not only her 
own interest but those of the reversioners as prescribed by the Privy 

Council. The defendant, however, failed to prove any such thing. 

It would in my opinion, be right in such circumstances to accept this 
award decree as a decree fairly obtained against the widow as representing 

the whole estate and so binding on the reversioners.It follows that 

the award decree bound the widow only and not the reversioners.” In 
U pendra Nath Mukherjee v. Gurupada Haider, A.I.R. 1930 Cal. 508 = 
128 Ind.Cas. 241 =34 C.W.N. 404, Justice B. B. Ghose said: “Of course 
if the reversioner could show fraud or any other ground upon which a 
decree shoidd be shown to be not binding him that would be another 
matter.” But now the position has completely changed with the passing 
of the Hindu Succession Act (XXX of 1956). By S. 14 of that Act Hindu 
family is given absolute estate to the property inherited by her. 

201. Reference by pardanashin lady. —A Mahomedan pard ana shin 
lady who was lonely, friendless and helpless executed an agreement to 
refer to dispute over her husband’s property between her and her 
stepson to arbitration. At the time of executing the agreement she was 
kept in a big monastery in order to keep the whole transaction secret 
from her and there she was surrounded by her hostile male relatives and 
no person of independent views could approach and give her disinterested 
advice. In making the widow enter into the agreement the stepson and 
his brother-in-law conspired to defeat her legal claim to the property 
and the latter was the arbitrator appointed. The award gave the entire 
property to the stepson while the widow and her children were given 
small sums as maintenance. Even the wife and sister-in-law of the 
arbitrator were provided for in the award. Held, that the agreement 
was not genuine and bona fide and therefore the award based on it was 
void. Sha Mohammad Jamil Ata v. Sha Mohammad Hafiz Ata, A.I.R. 
1928 O u dh 449 = 5 O.W.N. 847112 Ind.Cas 522. See also, ' I'acoorden 
v. Ali Hossein, ) I.A. 192=21 W.R. 340 (l\C.) ; Sudisht Lai v. Sheobarat, 
7 Cal. 245 = 8 I.A. 39; Wajid Khan v. F.u'az Ali . 18 Cal. 545= 18 I.A. 
144 ; Sajjad Hosein v. Wazir Ali, 34 All. 455= 15 O.C. 271 =39 I.A. 150 = 
1(» Ind.Cas. 197 ; Faridunnissa v. Mukhtar Ahmad, A.I.R. 1925 P C. 
204 = 47 All. 703=28 O.C. 388 = 52 I.A. 342. 


202. Reference by companies. —Section 152 of the Indian Compa¬ 
nies Act = s. 389 of the Companies Act. 1950. since repealed enacts: 
“(1) A company may by written agreement refer to arbitration, in 


existing 


or 


accordance with the Indian Arbitration Act. 1940, an 
future difference between itself and any other company or person. 

“(2) Companies parties to the arbitration, may delegare to the 
arbitrator power to settle any terms or to determine any matter capable 
of being lawfully settled or determined bv the companies themselves, 
or by their directors or other managing body. 

“(3) The provisions of the Indian Arbitration Act. 1910, shall npplv 
to all arbitrations between companies and persons in pursuance of this 
Act.” The figures ”1940” in both the places have been substituted for 
tlie figures “1899” and in sub-section (3) after 1899 the words “other 
than those restricting the application of the Act in respect of subject 
matter of the arbitration” have been omitted 1»v this Act. Vide Fourth 
Schedule (post). In construing the Act before its amendment, it has 
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been held that section 152 is an enabling section and it merely confers 
powers on companies to refer disputes to arbitration under the Arbitra¬ 
tion Act, 1899, by an agreement in writing, when this course is preferred. 
It is permissible for the company, although governed by the Arbitration 
Act, to make a reference outside the Arbitration Act, and although the 
award on such reference is filed in the court of Junior Subordinate 

Judge, the decree passed on the basis of it is perfectly legal. Balmukund 

v. Punjab National Bank, A.I.R. 1936 Lah. 721 (F.B.) ; but see Jhirighat 
Native Tea v. Gupta, A.I.R. 1940 Cal. 220; Peoples Bank v. Northern 
India Ltd., A.I.R. 1938 Pesh. 54. But after the passing of the arbitration 
Act, 1940, no procedure is available for any reference made outside the 
Act, and as such, all references are to be made by a company under the 
Act of 1940 [vide sections 46 and 47 (post) ]. For cases of arbitration 
under the Act, videAttock Oil Co. v. Abdul Majid, A.I.R. 1929 Lah. 
246 = 118 Ind.Cas. 533; Punjab National v. Keval Krishina, 148 Ind.Cas. 
435 = A.I.R. 1933 Pesh. 66; Sunder Mai v. Paris Business Cor., 32 P.L.R. 
444 = 132 Ind.Cas. 399; Behari Lai v. Sirsa Trading, 14 Lah. 249 = 
A.I.R. 1933 Lah. 44=141 Ind.Cas. 64 = 32 P.L.R. 1048; Ruplal v. 

Dhansar Coal, A.I.R. 1933 Pat. 49=136 Ind.Cas. 445 = 13 P.L.T. 169. 

The point which arose for decision in these cases is whether a company 
can resort to arbitration under the Arbitration Act in areas outside the 
Presidency-towns, which had not been declared to be Presidency-towns 
under the 1899 Act. In Sunder Mai v. Paris Business Cor. (supra), it 
was held that a company could not do so unless the local area where 
the arbitration took place had been declared a Presidency-town under 
section 2 of the Arbitration Act, 1899. In Behari Lai v. Sirsa Trading 
(supra), and Ruplal v. Dhansar Coal (supra), a contrary view was taken, 
and it was held that even where the local area in question has not been 
declared a Presidency-town, the arbitration would he permissible in 
view of the provisions under section 152(3), Companies Act, read with 
proviso 2 to section 3 of the Arbitration Act of 1899. In Balmukund 
v. Punjab National, A.I.R. 1936 Lah. 721 (F.B.). the court observed: 

“Coming' now to the case-law on the subject, no reported case directly 
in point was cited with the exception of Attack Oil Co., v. Abdul Majid, 
A.I.R. 1929 Lah. 246. In that case, however, the point was conceded. 

and there is no discussion of the law on the point....So far as I 

can see no question arose in these cases whether a company could or 
could not proceed to arbitration independently of the provisions of the 
Indian Arbitration Act, 1899. There are no doubt certain remarks in 
Behari Lai v. Sirsa Trading, 14 Lah. 219. as well as in Ruplal Agarwala 
v Dhansar Coal Co., A.I.R. 1933 Pat. 49. which might be taken to 
favour the opinion expressed in Attack Oil v. Abdul Majid (supra). But 
these remarks can only be taken as obiter dicta and cannot he said to 
represent any considered opinion of the learned judges on the point 

now before us.If a reference to arbitration, outside the Indian 

Arbitration Act was permissible, the decree passed bv the learned Senior 
Subordinate Judge on the basis of the award was perfectly legal and con¬ 
sequently the other questions referred to the Full Bench do not arise.” 
See also.' Chandra Lai v Graham 'Trading , A.I.R. 1938 Lah. 827 : Anarkali 
\ Jai Gopal. A.I.R. 1940 Lah. 97 : contras Peoples Bank v. Padam Lai. 
AIR 1938 Pesh. 54 = 177 Ind.Cas 659=11 R. Pesh. 30; Jhirighat Native 
Tea v. B. Gupta, A.I.R. 1940 Cal. 220=_-44 C.W.N. 285 = 71 C.L.J. 62 = 
I.L.R. (1940) 1 Cal. 358=188 Ind.Cas. 113. See also, Jhirighat v. Bipul . 
^1940) 1 Cal. 258. This conflict has been set at rest bv the amendment 
of this section by Act X of 1940, as well as by section 31 of the present 
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Arbitration Act, 1940. After the enactment of the Indian Companies Act 
^1913) and before the Indian Arbitration Act, 1940 came into force, a 
company could only enter into an arbitration under the provisions of the 
Arbitration Act (1899) and consequently companies were outside the scope 
of Schedule II of the Code of Civil Procedure Code. Catholic Batik Ltd. v. 
Albuquerque , I.L.R. (1944) Mad. 385= 1944 Camp.C. 95 = A.I.R. 1944 Mad. 
303 = (1944) 1 Meg. 290 (F.B.) ; but see Karanatak Batik v. Singaraya, 
A.I.R. 1944 Mad. 95 = (1943) 2 M.L.J. 489 = 56 M.L.W. 637. But it has 
been held by the Calcutta High Court that the scope of S. 152 of the 
Companies Act is that the provisions of Sections 3 to 22 of the Indian 
Arbitration Act would apply, where one or both parties to arbitration 
are companies registered under the Companies Act, by force and effect of 
the Companies Act itself, irrespective of the provisions of Section 2 of 

the Arbitration Act ; that is to say, the said Act woidd apply in a case 

falling within the scope of the Act even when the locus of the subject- 
matter was outside a Presidency-town, provided one of the parlies or both 
of them were companies registered under the Companies Act. As the 
Indian Arbitration Act has no application to arbitration with the inter¬ 
vention of court, S. 152, of the Companies Act docs not require the 

piocedure laid down in the said Act to be followed in the case of such 

arbitration even if a companv is a party to it. East Bengal Ltd. v. Jogesh 
Chander , I.L.R, (1940) 2 Cal.'237 = 44 C.W.N. 828 = A.I.R. 1941 Cal. 127 = 
193 Ind.Cas. 553. 


Section 152 of the Companies Act only empowers a company to refer 
to arbitration an existing difference between itself and any other company 
or person. But a shareholder of a company has no right against the 
company. Apart from the Articles of Association of the company, a 
shareholder has no power to compel a submission to arbitration of a 
dispute arising out of the affairs of the company. Madura Mills Co., 
ltd. v. Krishna Ayyar, (1937) MAV.N. 518=171 Ind.Cas. 690 = 45 L.W. 
405 = A.I.R. 1937 Mad. 405. A contract to refer to arbitration any dis¬ 
pute which might arisen between a company and an individual is not 
illegal because it is not under the seal of the companv. 1'he Catiges 
Sugar Work v. Nuri Miah, 28 Ind.Cas. 385 = 37 All. 273=13 A.L.J. 312. 
Powers of a living company to refer to arbitration are not co extensive 
with the powers of official liquidators who cannot refer disputes to private 
arbitration. Re I)ehra Dun, etc., 50 All. 807 = 110 Ind.Cas. 695. 


203. Reference under Religious Endowment Act. —Section 16 of 
the Religious Endowment Act (XX of 1863), enacts: “In any suit or 
proceeding instituted under this Act it shall be lawful for the Court before 
which such suit or proceeding is pending to order any matter in difference 
in such suit to be referred for decision to one or more arbitrators. When¬ 
ever any such order shall be made, the provisions of Chapter IV of the 
Arbitration Act, 1940. shall in all respect apply to such order and arbi¬ 
tration. in the same manner as if such order had been on the application 
of the parties under section 21 of the said Act”. Section 17 of the same 
Act enacts: “Nothing in the last preceding section shall prevent the 

ll f S ^ ro,n a PP , >' in K to r * lc Court or the Court from making the order 
of reference under the said section 21 of the Arbitration Act. 1940.” Under 
sectton 16 of the Religious Endowment Act a court ma\ refer any matter 
m difference in the suit for decision by an arbitrator but is not open to 
the court to refer the whole suit. 26 Mad. 361 : 19 Mad. 498. 

204. Reference by Corporation. — In Salt Bhusnu \fukherjre v 
Corporation of Calcutta. A.I.R. 1949 Cal. 20. Court observed: “T here 
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is a fundamental distinction between the capacity of a natural person and 
of an ai tificial person which has been created by statue or charter To a 
I-”- 1 P erson whatever is not expressly forbidden by the law is permitted 
J, h f, 1 w ‘ ha * capacity to do everything save and except those 

foi bidden by law. In the case of an artificial person e.g., a Corporation 
which can be cieated either by charter or by statute the rule applicable 
to a natural person is reversed. Whatever is not permitted expressly or 
by necessaiy implication by the constituting instrument is prohibited not 
by any express or implied prohibition of the legislature but by the doctrine 
ol ultra vires. I his fundamental principle has been laid down in many 
cases. ^ Ashbury Railway Carriage and Iron Co. v. Riche (1875) L.R. 7 

f?«Vn\ 6 r 2 rr’ 4 aW’ EX ' lo 5 / Attorney-General v. Great Eastern Ry. Co., 

( ) J .C. 4/3 at p. 481 —49 -L.J.Ch. 545 and many other cases noticed 

m books on ultra vires.’ So if power be not given to a Corporation by the 
statute or charter creating it to refer matters in dispute to arbitration it 
is not competent for the Corporation to do so. 

As legalds the capacity of Corporation, sole and aggregate, to refer 
matter to arbitration, Russell says: “Corporations are subject to restric¬ 
tions, in many cases, with regard to contracts, and these restrictions will 
apply equally to submissions to contracts. Thus, if a Corporation can 
only validity contract under its common seal, a submission must be under 
seal in order to be binding. 1 he restrictions and requirements'* in each 
case depend upon the nature of the Corporation, and the statutes or 
regulations by which it is governed, and the peculiar class of contract in 
question. Russell 15th Edn., p. 16. It is submitted with great deference 
that the distinction between natural and artificial person is to be kept in 
mind and even if there be no restriction in the particular statute creating 
the Corporation, even in that case an arbitration agreement would be 
ultra vires, it there be no specific provision empowering Corporation to 
make such agreement. So the statement ot Russell that “Corporation is 
aggregate, subject to the restrictions mentioned above, may be parties to 
arbitration as well as individuals" does not scein to be correct. See 
Kambakonam Municipal Council v. Abba Sahib , 36 Mad. 113 = 21 M.L.J. 
790 citing from Halsbury’s Laws of England Vol. VIII p. 359, Dundee 
Harbour v. Nicol, (1915) A.C. 550 = 84 L.J.P.C. 74. In the last named 
case Viscount Haldane L.C. said: “It is well settled by the judgment 
ol this House in the appeal in that case [1875] (44 L.J.Ex. 185 = L.R. 7 
H.L. 653), and by subsequent decisions which this House has given, that 
the answer to the question whether a Corporation created by a statute has 
a particular power depends exclusively on whether that power has been 
expressly given to it by the statute regulating it or can be implied from 
the language used. The question is simply one of construction, and not 
of presumption.*’ 


In the same case Lord Dunedin said: “The law as to statutory corpo¬ 
rations, whether created by a general statute which allows persons acting 
in accordance with the rules there laid down to procure incorporation 
lor a company, or by a special statute providing by its own provisions for 
the special incorporation was authoritatively settled by the case of Ashbury 
Railway Carriage and Iron Co. v. Riche , (44 L.J.Ex I85 = L.R. 7 H.L. 653) 
in the House. The appellants do not dispute that. They concede that 
a statutory Corporation must shew that its incorporating document 
authorises the acts which it purports to do ; but they appeal to the dictum 
of the Lord Chancellor in Attorney-General v. Great Eastern Rail-way 
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(1880) 49 L.J.Ch. 545 = 5 App.Cas. 473), ‘that whatever may fairly be 
regarded as incidental to, or consequential upon/ the things authorised 

are not to be held prohibited by implication.Incidental, in my 

view, means incidental to the main purposes of the main business.” 

Lord Parrnoor said: “It is settled law that a body such as the 
appellants, constituted by statute, have no authority except such as Parlia¬ 
ment has conferred upon them, and they must lind a sanction for any 
powers, which they claim to have, in their incorporating statute or statutes. 
These powers may be expressly authorised, or implied as fairly incidental 
to what is expressly authorised.” 

205. Whether arbitrators named or not. — In Shconath v. Ramnath , 

10 M.I.A. 413=5 D.R. 14 (P C.) their Lordships of the Judicial Committee 
oi the Privy Council held that sections 312 and 314 of the Civil Procedure 
Code, 1889, clearly imported that the parties must either name the 
arbitrator or consent to the nomination ol them by the court. So from 
the earliest time, it was the practice either to name the arbitrator or to 
accept the arbitrators suggested by the court. Bui under the Arbitration 
Act, of 1899, a reference can be made whether an arbitrator is named £>i 
not. [ Vide section 4(b) of the Arbitration Act oi 1899 ; Baiua Cfiattagir 
v. Matonammal, 4 Ind.Cas. 359 = 3 S.L.R. 149; Ram Chand v. Gobinda 
Ram, 56 Ind.Cas. 150=13 S.L.R. 193]. In the last named case the court 
observed: “A reference is made by a particular arbitrator being appointed 

under the agreement to refer. An agreement to refer and a reference are 
only distinguishable as separate transactions, where there is an agreement 
to refer in which no arbitrators arc named, and subsequently a reference 
is made to an arbitrator in pursuance of the agreement.” So an agree¬ 
ment does not become ambiguous on the ground that arbitrator is not 
specifically named. 1'arachand v. Paras Ram, A.I.R. 1930 Sind 202 = 123 
Ind.Cas. 696. 

206. S. 2 (a), Sch. I, Para 3.—An award beyond four months of 
the arbitrators entering on the reference is, clearly met by para 3 of Sch. I. 
The plaintiff who was permitted to amend his claim alter the expiry ol 
four months was not estopped by his own conduct from challenging it : 
as there was no estoppel against the statute. The amended claim, was 
not in the nature of a fresh reference. Such amendment could not be 
termed, was not in the nature of a fresh reference. Such amendment 
could not be termed as fresh dispute and, therefore, a fresh reference. 
Fresh reference cannot be unilateral. Lakshmi v. Union, A.I.R. 1957 
Pat. 633 ; A.I.R. 1951 All. 711 relied on. 


CLAUSE (B) 

207. Award. —Award according to clause (b) means an arbitration 
award. T he decision of the arbitrator or arbitrators is called an award. 
Banerjee 3rd F.dn., p. 2. It is an instrument embodying a decision oi 
an arbitrators as regards matters referred to him. \\ barton Law Lexicon. 
It is a paper containing the decision of the arbitrators. Webster. One 
of the essential ingredients of submission to arbitration is that parties 
should intend that the dispute intended to be referred should be determined 
in a quasi-judicial manner. If it is not so determined, the atrangement 
does not amount to a submission to atbitiation and the person who decides 
the dispute is not an arbitrator. Therein lies the distinction between 
an agreement for submission to arbitration and an agreement to accept 
the decision of a valuer or appraiser or of a 
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counsel of the parties. In all such cases there is no animus arbitrandi*” 
f \rm Hormusji v. District Local Board , A.I.R. 1934 Sind 200 = 285 S.L.R. 
223 = 153 Ind.Cas. 911. In Re Car us-lVi Ison & Grene, (1886) 56 

530= 18 CLB.L). /, Lord Usher, Al.R ., said: "If it appears trom 
the terms of the agreement, by which a matter is submitted to any 
person, and that which he is to do, is to be in the nature of judicial 
inquiry, and that the object is that he should hear the parties and decide 
the matter upon evidence to be laid belore him, there the person is an 
arbitrator. The decision of such a person or persons is called an 
award. It is a statement by which the arbitrator or arbitrators and 
umpire convey their findings and decisions regarding the subject-matter 
ol submission or arbitration agreement. An award is not a contract 
inasmuch as the parties to it do not contract with the arbitrator; and 
it is also diHerein from a consent decree where the order of contract 
with the arbitrator ; and it is also different from a consent deciee where 
the order ol the court is imposed upon the agreement of the parties. 
Tarachand v. Sycd Abdul , I.JL.R. (1939) Kar. 422 & 182 Ind.Cas. 226 = 
A.I.R. 1939 Sind 125 = 1.L.R. (1939) Kar. 422; but see Narrnadabai v. 
Natverlal, 55 I3oin.UK 408 = A.I.R. 1953 Bom. 386. A valid award 
operates to merge and extinguish all claims embraced in the submission, 
and after it has been made, the submission and award furnishes the 
only basis by which the rights of the parties can be determined, 
and constitute a bar to any action on the original demand. Mating Bo 
v. Ma Ba, A.I.R. 1932 Rang. 459 = A.I.R. 1937 Rang. 225 = 173 Ind. 
Cas. 690=10 Rang. 365. 1 he award having become final had put 

an end to all the controversies and any one of the parties was not 
entitled to re-agitate a point which had been taken either in attack 
or defence on the ground that the arbitrators did not give any finding 
on it. Ganpat Rai v. Boagiuat Doyal, (1937) A .L.J. 1141 ; see also 
Dam odor Das v. Bashesliar Nath, A.I.R. 1936 Lah. 865=167 Ind.Cas. 
730. The object of an arbitration award is to decide a dispute which 
has arisen while the object of valuation is to avoid disputes. Cursetji 
v Shivalu , A.I.R. 1943 Bom. 32= 44 Bom.L.R. 859 = 204 Ind.Cas. 519. 
Where a court passes a decree in terms of an award, it is final. Brijlal 
v Govindram, A.I.R. 1913 Bom. 201 Sc 45 Bom.L.R. 358 = I.L.R. (1943) 
Bom. 366 = 209 Ind.Cas. 50. But an award in order to be valid, must 
be final, certain, consistent and possible and must decide matters to be 
submitted and no more than the matters submitted. Russell , p. 448. 
When you have a decision which is the result of a discretion and an 
absolute discretion exercised by a person that decision cannot be in the 
very nature of things an award. Vadilal v. Thahorelal, 55 Bom.L.R. 
609 = A.I.R. 1954 Bom. 121. 


An award is binding between the parties in all matters which it 
professes to decide, and the fact that parties to the award have not 
carried out its terms is not in law sufficient to deprive the award of its 
binding effect. A valid award operates to merge and extinguish all 
claims embraced in the submission, and after it has been made, the 
submission and award furnish the only basis by which the rights of the 
parties can be determined, and constitute a bar to any action on the 
original demand. Luthfallah v. Khudur Baksh, 223 Ind.Cas. 307 = 
A.I.R. 1946 Sind 117. Where there arc more than one arbitrator, all 
must join in • making the award, Russell, p. 448. 

Where at the time the award or report is made by the arbitrator. 
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the parties are not ad idem, and there was an honest difference of a 
fundamental nature about the subject-matter of the reference itself, the 
agreement itself would be void for uncertainty and the award of the 
arbitrator on such an uncertain reference would be void. Laxman v. 
Ram Dulari. A.I.R. 1952 V.P. 25. An award going beyond 
matter referred is invalid. Union of India v. Premchand, 

Pat. 201. For further discussion of this topic, vide notes 

under the heading Award. 

Where disputes and differences arising out of a racing arc submitted 
to the decision of stewards, the stewards though not judges or arbitrators, 
must observe the rules of natural justice. The person sought to be 
proceeded against must know what he • is called upon to answer and 
must be heard. Dayajinornal v. Karachi, A.I.R. 1945 Sind 21. 

208. Award by acceptance does not become an agreement. 

A 11 award continues to be an award notwithstanding the fact that the 
parties have accepted it. Narbadabai v. hJaiverlal, A.I.R.^ 1953^ Bom. 
386 = 55 Rom.L.R. 408. In the above case Chagla , C.J. said: “There 
was no plea of any agreement subsequent to the award. The plea is 
that the award was accepted and agreed to. At the highest, tins plea 
can only mean that the parties agreed not to challenge the award and 
to abide by the award. But the acceptance of the award and the agree¬ 
ment to abide by the award cannot change the nature of the award. 
If it was an award, it continued to he an award notwithstanding the 
fact that the parties have accepted it. It is difficult to accept the con¬ 
tention that merely on the parties abiding by the award and accepting 
the award the nature of the award is changed and it became an agice¬ 
ment and that the award was merged in the agreement.In our 

opinion, parties appearing before the arbitrators niav take an awaid b\ 
consent. Thev agree not to have the adjudiction by the arbitiation. 
They may reduce the terms of agreement to writing and they mav ask 
the arbitrator to promulgate that agreement as an award: but the mcie 
fact that the parties have agreed to the terms of an award and that there 
has been no adjudication by the arbitrators does not in any way change 
the nature of the award. Once parties have referred their dispute to 
a domestic forum, it is that domestic forum alone that can decide niton 
those disputes. The forum may decide upon those disputes bv adju¬ 
dicating upon those disputes ; it may decide those disputes if the parties 
consent to take a decision on an agreement. Whether in otic case or 
the other, the decision of the domestic forum, whether bv consent yi 
in invitnm is an award and has all the characteristics of an award. 

209. Award must be certain.—The principle is well-settled iha« 

cerium est quod ccrtum reddi potest , that is sufficiently certain which can 
he made certain. Cargry v. Aitcheson ( 1823') 2 IV O. 170 20 R.R. 

290; Ramji Ram v. Salig Ram. 11 Ind.Cas. 481=14 C.l,]. 188. So also 
an award ought to lie certain, so that no reasonable doubt can arise upon 
the face of it as to the arbitrator’s meaning or as to the nature and extent 
of the duties imposed on it by the parties. If it is doubtful whet hoi 
the award has decided the question referred, it will be set aside lot un 
certainty. Russell, p. 231. 

210. Effect of award.—The effect of the award is such as the agree 
ment of reference expressly or by implication prescribe. Where no conti ai\ 
intention is expressed and where such a provision is applicable, all at > 1 - 
tration agreements arc deemed to contain a provision that the award is 
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detetmines the arbitrator s authority, and he cannot alter the award after 
Halting it. even if he realises he has misapprehended the effect of the 
evidence or made a mistake as to the extent of his jurisdiction. Ibid. As 
between the parties to the arbitration agreement, the award gives rise to an 
estoppel inter partes and regard to the matters decided there is analogous 
to that created by judgment in an action in personam . Ibid. Where the 
court passes a decree in terms of an award it is final. The finality is not 
destroyed merely because the decree is not disturbed on account of 
diffeience of opinion between the appellate judges on question of com¬ 
petency of appeal. Bn flat v. Govindram , A.I.R. 1943 Bom. 201=45 
Bom.L.R. 358 = I.T.R (1943) Bom. 366 = 209 Ind.Cas. 50. When an award 
is declaied by the arbitrators in the presence of the parties on a certain 
date but it is signed by him on a later date, the award takes effect from 
the date when it was declared and not from the date when it was signed. 
Sudhir Kumar v. Bilasbati, 45 C.W.N. 223. A valid award operates to 
merge and extinguish all claims embraced in the submission, and after 
it has been made, the submission and the award furnish the only basis 
by which the right of parries can be determined. Damodar v. Basheshar 
Nath, A.I.R. 1936 Lah. 865 = 167 Ind.Cas. 730. An award cannot be 
set aside on the ground of uncertainty upon a point upon which there 
is no controversy between the parties. Vishindas v. Tejumal, A.I.R. 
1938 Sind 59=174 Ind.Cas. 334. If there is a rule or a bye-law of an 
association specifically providing for the hearing of the dispute by a 
fluctuating body of arbitrators then, the plea that the same arbitrators 
have not heard the dispute, would not invalidate the award. Shiv Omkar 
v Banshidhar , A.I.R. 1956 Bom. 459 = 58 Bom.L.R. 3=1.L.R. (1956) 
Bom. 100 (D.B.). Where in arbitration clause provides for an arbitration 
to be conducted according to particular Rules and Regulations, the 
system of exchange of letters provided by the Bengal Chamber of 
Commerce cannot be imported into such kind of arbitration. Alurx 
Exportation v. Khaitan, A.I.R. 1956 Cal. 644. 

211. International chamber of commerce. —Article 5 of Rules 
of conciliation and Arbitration provides for arbitration of business 
dispute and not of “international disputes”. The business dispute must 
be an international character, and not a international dispute. Alury 
Exportation v. Khaitan, A.I.R. 1956 Cal. 644. Article 12 only relates 
to choice of arbitrators bv parties. Ibid. As regards agreement to refer 
dispute to a foreign arbitrator, vide Ibid. As regards the meaning of 
the expression “validity”, “construction”, “execution”, “dispute” and 
“litigation” in the arbitration clause, vide Ibid. 

212. Parties to agreement—Bombay Oil-seeds Exchange.—A 
non-member would be bound by the arbitration rules of the agreement 
of the Bombay Oil-seeds Exchange, where for instance the non-member 
enters into a contract with a member in the prescribed form. Where 
the contract is under the prescribed form then the reference to arbitra¬ 
tion is implied by the conduct of the parties, namely signing that parti¬ 
cular form, but until that is done there could be no imposition of the 
rules as regards arbitration on a third party. Vardan v. Narshi A.I.R. 
1956 Bom. 720. 

213. Arbitrator—Misconduct. —“Misconduct” in an arbitrator 
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which would invalidate his award need only be legal misconduct though 
something worse may be alleged. IT it is a case of discretion only, the 
mere possibility of disagreement by the Court cannot make it misconduct 
If on the other hand, there are decisions so outrageous as to shock the 
conscience, it is certainly misconduct. Laxrnan Prosad v. Ram Dulary, 
A.I.R. 1952 V.P. 25. 

214. Award—Judge of court appointed quasi arbitrator. —A 

judgment of a court pronounced extra cursum curiae , is in the nature 
of an arbitrator’s award, and as a general rule at least, no appeal 
from it will lie. But the procedure extra cursum curiae is not applicable 
to proceedings not pending before the particular Court the Judge of 
which is consituted the quasi arbitrator. Ariff v. Bengal Silk , I.L.R. 
(1945) 2 Cal. 70 = A.I.R. 1949 Cal. 350. 


215. Awards dealing with matters involving status. — “I do not 
think it can be argued that an award is ‘otherwise invalid’ because it 
was not desirable, in view of the provisions of Section 4 of the Punjab 
Alienation of Land Act, that arbitrator should decide a question involv¬ 
ing the agricultural caste of one of the parties.” Per Kayoni , /. in 
Baharuddin v. Muhamad, P.L.D. 1951 Lab. 1. In the same case 
Cornelius , J. observed: “My own view is that the question referred to 
the arbitrator in the present case included one question which related 
to his legal status for the purposes of the Punjab Alienation of Land Act 
of 1900, and that such status is also a matter of great public interest, 
and that these two questions are of a nature which are not suitable for 
reference to an arbitrator.” 


216. Finality of award—condition. —For the making of an award 
it is not enough that the arbitrators act together and finally make up 
their minds and express their decision in writing. This writing must 
be authenticated by their signatures. The award thus made and signed 
and is complete and final so far as the arbitrators are concerned. Asad- 
ul-lah v. Muhammad Xur . 27 All. 459 = 2 A.L.J. 201 : Arumugam v. 
Arunachallam, 22 Mad. 22: Umersey Prernji v. Shamji, 13 Bom. 119 
Janardan Prosad v. Chandrasekhar . T.L.R. (1950) Nag. 983 = A.T.R. 
1951 Nag. 198=1951 N.L.T. 241. “In Akshoy Kumar v. S. C. Das. A.T.R. 
1935 Cal. 359=156, Ind.Cas. 105. it has been held that an award is 
final if it is made in time and that submission, delivery, or filing in time 
is not essential to maintain its validity.” Janardan Prosad v. Chandra¬ 
sekhar, supra. There is a fundamental difference between the making, 
signing and delivery of a judgment and making, signing and giving notice 
of an award. In the former case all these must be simultaneous acts and 
parts of the same transaction. In the latter case the first two may be 
simultaneous and notice of the award can be postponed. The award 
does not become invalid because notice of the making of it has not 

K'cn given to the parties. Thid. When an application is filed to set 
aside an arbitrator’s award and is dismissed in default, the Court would 
appear to have no alternative, but to pronounce judgment in accordance 
1 * »ne terms of the award. The decree following cannot be consi¬ 
dered ex parte and an order to set aside such a decree is, therefore, tioc 
applicable. Ghulam Sarwar v. Abdul Sahoor, P.L.D. 1919 Pat. 10. 

217. Oral award.—Vide notes under Section 14 under the heading 
<>ral award is valid . 

A” arbitrator is supreme judge of law and fact.—Tn Adam* 
V. Cr. N. s. Ry. Co. (1891) A.C. 31. Lord Htdshury at p. 10 said: “The 
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Court.nonetheless held that the parties, having submitted that 

question to the arbitrator, it was for the arbitrator to determine it ; in 
their own language he parties had agreed to accept the arbitrator’s 
decision upon the question of law, as well as his decision upon the facts. 
Stimson v. Emerson, 9 L.T. 199. In the Court of Queen’s Bench thirty 
years ago, that decision was adopted as being the law which would guide 
the Courts in the decision of such questions.” See also Ghulam Khan 
v. Muhammad, 29 Cal. 167 (183) = 29 'i.A. 51=66 W.N. 226 = 4 Bom.L.R. 
161. In Caledonian Ry. v. Tercans , (1898) A.C. 256, of p. 268, Lord 
Hcrscell said: “I express no opinion upon them at present time 
because it appears to me that they do not arise before this House, 
in as much as the arbitrator, whether he has rightly decided or wrongly 
decided, is supreme.” If an award is in respect of a breach of contract, 
it may be placed for further proceedings even though fresh damage has 
flowed from the breach. Halsbury, 3rd Edn., vol. 2, p. 45 citing. Sheak 
v. Taylor, 10 T.L.R. 224 : hue see Smith v. Wheatsheaf, (1939) 2 K.B. 
302 = (1939) 2 All.E.R. 251. Once an award has determined the cons- 

truction of a contract, the parties are bound by the construction so 

determined even though a new source of difference raising the question 
occurs. Halsbury, 3rd Edn., vol. II, p. "15. The publication of the 

award extinguishes any tight of action in respect of the former matters 

iii difference but gives rise to new cause of action based on the agreement 
between the parties to perform the award which is implied by every 
arbitration agreement. Halsbury, 3rd Edn., vol. II, p. 45. The learned 
author says: “Since it is the duty of parties to bring forward their 
whole case where the reference is of all matters in difference they wi 
generally speaking lose their right of action in respect of any matter o 
difference not brought to the arbitrator’s attention to the same extent 
as if it had been included in the matters actually determined. Ibid. 


219. Award—characteristic of.— An award must be the result of 
a judicial decision and when a decision is the result of a discretion and 
.in absolute discretion exercised by a person, that decision cannot in the 
very nature of things be an award. Where from the agreement between 
the parties it is clear that they intended the person appointed to act as 
a valuer and not as an arbitrator and that the decision was to be made, 
by him in the absolute discretion the mere fact that he was bound to 
observe the principle of natural justice and hear the parties before giving 
the decision does not make the decision and award. Vadilal v. Thakorelal, 
A I R 1954 Bom. 121=55 Bom.L.R. 609. In the above case Chagla, CJ. 
said • “The first contention that has been raised before us by the 

Advocate-General is that the decision of Sri Jamsedji Kanga constituted 
an award and that award could only be given effect to in the manner 
provided under the Arbitration Act and that a decree could not be taken 
on that award by having a compromise recorded. In order to determine 
this point we have to consider what Sri Jamsedji Kanga had to do in 
order to fix the liability of each of the directors. If a dispute is referred 
to a person and if a person decides that dispute he holds a judicial 
enquiry and comes to a judicial decision, then undoubtedly that decision 
would constitute an award. On the other hand if a matter is referred 
to a person and he is not called upon either to hold a judicial inquiry 
or to give a judicial decision, but it is permissible to him to rely on his 
own skill, knowledge or experience in order to arrive at a Particular 
decision, then that decision would not be an award. The author 
have made a distinction between what is known as a valuer and a 



INTERPRETATION OF WORDS 


119 


Sec. 2] 

arbitrator, but there is a third category which may consist of persons 
who are neither arbitrators nor valuers, and the third category consists 
of persons who might be broadly as persons who are discharging func¬ 
tions other than those of arbitrators. In order to decide whether Sir 
Jamsedji Kanga was to act as an arbitrator or not, obviously we must 
iirst look at the document itself which referred to him the particular 
question with regard to the allocation of liability to the different 
direcors. It is a common place that the intention of the parties must 
be primarily gathered from the document which purports to express 
that intention, and when wc turn to this document the hist significant 
fact which strikes us is that the parties clearly intended that Sir Jamsedji 
Kanga should decide the particular matter as a valuer and not as an 

arbitrator. Hut the tact that the parties had a clear conception 

that Sir Jamsedji Kanga should not give a judicial decision is apparent 
from the fact that they wanted him to act as a valuer and not as an 

arbitiator.The most important characteristic of an award is that 

it must emanate from a judicial determination. An award must be the 
result of a judicial decision, and when you have a decision which is the 
result of a discretion and an absolute discretion exercised by a person, 

that decision cannot in the very nature of things be an award. 

Now even assuming that Sir Jamsedji Kanga was bound to hear the case 
of each of the parties before he gave his decision, the mere fact that an 
enquiry had to be held is not sulficient to make the ultimate decision a 
judicial decision. We must have nor only a judicial enquiry, but we 
must also have a judicial determination. Even assuming in favour of 
the Advocate-General that the compromise provide for a judicial inquiry, 
it definitely does not provide for a judicial decision. It is not sullicieiu 
for parties to say that the person whom they have appointed should 
observe the rules of natural justice and should hear the parties. They 
must further provide that he must decide as a Judge and not as a valuer 
or ns a person other than an arbitrator.” See also the observations Lord 
Eshar, M.R. in Re Carrus Wilson and Greene, (1880) 18 Q.B 1). 7=56 
L.J. & B. 530, where he said: “If it appears from the terms of the 
agreement by which a matter is submitted to a person’s decision that the 
intention of the parties was that he should hold an inquiry in the nature 
of a judicial inquiry, and hear the respective ctjses of the parties, and 
decides upon evidence led before him that the case is one of an arbi¬ 
tration. The intention in such cases is that there shall be a judicial 
enquiry worked out in judicial manner.” See also Kennedy Ltd. v. 
Barrow-in Furness Corporation cited in Hudson on Building Contracts , 
4th Edn., Vol. II at p. 11 ; Monro v. Bognor Urban Council (1915) 3 
K.B. 167 = L.J.K.B. 1091. In Charles v. Cardiff Collieries Ltd. (1928) 
44 T.L.R. 448, Scnton J. h as pointed that the decision of a chairman 
of the Conciliation Board was not an award within the meaning of the 
English Arbitration Act, and the mere fact that (he parties had called 
the chairman’s decision an award or himself an arbitrator, seemed to 
Ins Lordship, a matter of very small importance, and by no means intro¬ 
duced the whole machinery of the Arbitration Act, 1889, with (he special 
powers to review the decision of a tribunal within the Act. Firm 
Hormusji v. District Local Board, A I R. 1934 Sind 200 = 28 S L R. 223 = 
L53 Ind.Cas. 911 ; Des Ram v. Secretary of State, A.I.R. 1936 Sind 201 = 
165 Ind.Cas. 598; but see Russell. 15th Edn.. p. 29 where it is said: 

Although an appraisement or valuation is not necessarily an award, 
there is no reason why it should not be. Per Lord Eshar, M.R. in Re 
Daivdy and Ilarcup, 15 Q.B.D. 42G (431); see also Finnegan v. Allen, 
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(1943) K.B. 425 ; Parry and Daw, 85 S.J. 142. In Finnegan v. Allen, 
(1943) I K.B. 425 at p. 429 Lord Greeti 9 A i.R. said: “Heating J. said 
in Tharsis Sulphur v. Loft us (1872) I_.R. 8 G.P. 1 : ‘One of the most 
’frequent grounds upon which actions of negligence are brought is not 
exhibiting due skill in the performance of a duty. Now, without decid¬ 
ing what is improper definition of an arbitrator, it appears to me clear 
that the defendant is in the position of an arbitrator for the present 
purpose, in as much as he was a person by whose decision two parties 
having a difference agreed to be bound. It appears to me that the safe 
rule when parties agree to be bound by the decision of a third party on 
any matter is that they take him in such a case for better or worse ; 
and if he discharges his duty faithfully and honestly they must be 
satisfied. 


In the above case Finnegan v. Allen, (1943) 1 K.B. 425 Goddard, 
L.J. said: “The distinction between a arbitrator and what the Court 
have called a q uasi-m Initi ator is not, I think, capable of precise definition. 
It depends on the nature of the matter submitted for decision and the 
reason for its submission.” 

In appreciating the effect of the words used in the award given by 
the arbitrators, the court must bear in mind that the arbitrators are 
laymen not familiar with the technical significance of legal expression 
and so the court must read the relevant clauses in the award as a whole 
with a view to determine what in effect and substance they intended 
to decide. Nachiappa v. Subramaniam A.I.R. 19G0 S.C. 307=1960 
S.C.J. 416 = (1960) 1 S.C.A. 655 = (1960) 2 S.C.R. 209. 

220. Reference to document in recital. —Reference in the recital 
does not incorporate a document as to form part of the award. 

v. Corporation, 60 C.W.N. 721= A.I.R. 1956 Cal. 470; see also 
1923 PC. 66 = 44 M.L.J. 406 ; A.I.R. 1927 P.C. 164 = 53 M.L.J. 18; 
A.I.R. 1949 P.C. 334 = (1949) 2 M.LJ. 160. 

221. Construction of submission.— “In construing a submission 
the cardinal principle to be borne in mind is that by a submission to 
arbitration a party deprives himself of the right accorded to him by 
common law to have the dispute to which the submission relates decided 
by a Court of law and that it must therefore, appear from the terms of 
the submission that with reference to any point arising the party has 
so deprived.” Per Chandravarkar, /. in Bombay Fire Ins. v. Ahmedbhoy, 

34 Bom. 1 = 1 Ind.Cas. 14. 

CLAUSE (C). 

222 Court _The Arbitration Act, 1940, is applicable throughout 

British India. The Arbitration Act of 1899. in the first instance, applied 
,v to cases, where the subject-matter submitted to arbitration were 
/l^TnhierV of a suit which could be instituted in the Presidency-towns. 

MathVra v A tatran Lai, 36 Bom.L.R. 47= A.I.R. 1934 Bom. 79; Clements 
V Rattan Singh, 144 P.R. 1908. The definition of the word “Court 
in section 4 of 1899 Act was given to suit the purposes of that Act. 
That definition is quite inapplicable to suit the purposes of the present 
Act of 1940. Hence a new definition has been given which would suit 
the purposes of this Act. This clause does not mean that a court has 
Jurisdiction to receive an award only if the whole cause of action arose 
within the jurisdiction of the Court. Under Section 2(c) any Court 
which would have jurisdiction to decide the question arising from the 
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subject-matter of the reference, would be the proper Court in which 
the award may be filed. To give the Court jurisdiction it is not neces¬ 
sary that the whole cause of action should arise there. The Court has 
jurisdiction to determine the subject matter of the disputes between 
the parties also when the parties reside within its jurisdiction or the 
land was within its jurisdiction. Cursetji v. Shivabai, A.I.R. 1943 Bom. 
32 = 204 Ind.Cas. 519 = 44 Boin.L.R. 859. The word “Court ,, in s. 21 
cannot be interpreted to mean only the trial court. Similarly the word 
"suit” cannot be construed in the narrow sense of meaning only the 
suit and not an appeal. The word "court” in s. 21 includes the appellate 
court. S. 41 of the court is consistent with the view and no 
other section militates against it. Nachiapa v. Subramaniam A.I.R. 
1960 S.C. 307 = 1960 S.C.J. 416 = (1960) 1 S.C.A. 655 = (1960) 2 S.C.R. 
209 (over-ruling) I.L.R. (1946) 2 Cal. 492 = A.I.R. 1947 Cal. 93 = 50 
(W.N. 838). Because a patty to an arbitration may choose to file a 
suit in a court which has no jurisdiction to go into the matter at all 
and merely because the defendant under S. 34 of the Act for stay of the 
suit it can not be said that the court which otherwise has no jurisdiction 
in the matter becomes a court within the meaning of S. 2 (c) of the Act. 
Britania Building v. Gobinda 61 C.W.N. 324. 


223. Revenue Court. —The expiession “Civil Court” as used in 
S. 2(c) does not include the Revenue Court. Bithal Das v. Shri Nath , 
1947 A.L.J. 594 = I.L.R. (1948) All. 10 = A.I.R. 1949 All. 360. But the 
Act applies to Revenue Courts in the United Provinces. Raghubir v. 
Haji, 1952 A.L.J. (Rev.) 54=1952 R.D. 89. But sec Jai Singh v. 
Alangtoo A.I.R. 1962 H.P. where it was held that revenue court is not 
a civil court within the meaning of s. 2(c) of the Act. 

224-. Insolvency Court—whether Civil Court. —The Insolvency Court 
is a Special Court and not a Civil Court within the meaning of S. 2 (e) 
and it has therefore no jurisdiction to make a reference of the disputes 
involved in an insolvency proceeding to arbitration. After the com¬ 
mencement of the insolvency proceedings the person proceeded against 
has no right to agree to a reference to arbitration. Mangilal v. Dcvicluiran 
I.L.R. (1948) Nab. 535=1948 N.L.J. 309 = A.I.R. 1949 Nag, 110. 

225. Small Causes Court. —As regards jurisdiction of Small Causes 
Court, vide Dadhkhan v. Abdul, 1959 M.P.L.J. 107 (notes). 

226. Court whether includes appellate Court. —"Court” as 
delined in S. 2 (c) of the Act does not include an Appellate Court, and 
there is nothing in this Act which enable the Appellate Court to refer 
to arbitration the matter in dispute between the parties. Abani Bhusan 
v. Hemchandra , 227 Ind.Cas. 168 = 50 C.W.N. 838 = I.L.R. (1946) 2 
Cal. 492 = A.I.R. 1947 Cal. 93, (Since over-ruled bv the Supreme Court 
in Nachippa v. Subramanim infra), but see A.I.R 1948 All. 443 and 
A.I.R. 1953 All. 9: According to Patna High Court, "Court” in S. 2(c) 
includes Appellate Court. famuar, J. in delivering the judgment 
said: “I am of the opinion that the term ‘Court* in S 2 (r). Arbitration 
Act, 1940 must be construed to include an Appellate Court, and that, 
therefore the Appellate Court may also pass an order for reference to 
arbitration under S. 21 of the Act.” Thahur Prosad v. Baleswar, A.I.R. 
1954 Pat. 106; see Bundi Municipal Board v. Bundi Electric Supply Co.. 
A.I.R. 1957 Raj. 278. But in a recent case of A Iorad/nvaj v. Bhudas, 
A.I.R. 1955 All. 353 = 1955 A.L.J. 96 (F.B.) it has been held the word 

suit in S. 21 does not include appeals or execution proceedings and that 

16 
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the word “Court” in S. 2 (c) refers to a Court of original jurisdiction. But 
see Subramania v. Devadas, A.I.R. 1955 Mad. 693 = 66 Mad.L.W. 765 = 
1955 Mad.W.N. 739 in which case, the A.I.R. 1954 Pat. 106 was followed 
and A.I.R. 1955 All. 353 (F.B.) explained and relied on and A.I.R. 1947 
Cal. 93, not followed. 

227. Arbitrators—if subject to territorial jurisdiction. —The 

arbitrators are not curcumscribed in their jurisdiction as a Court of law 
is. They have no territorial bounds and can divide property wherever 
situated all over the world. Chouthrnal v. Ram Chundra, I.L.R. (1955) 
Nag. 180 = A.I.R. 1955 Nag. 126. 

228. Court—Forum. —The definition of “Court” in Section 2(c) 
makes it clear that all proceedings under the Arbitration Act will have 
to be taken to the Court which have jurisdiction to decide the question 
which formed the subject-matter of reference. A 'arain JDas v. Co-operative 
Society, A.I.R. 1953 Punj. 49, where an application under s. 20 is made 
•to a civil court having jurisdiction under s. 2(c), the operation of sub-s(4) 
of s. 31 excludes the jurisdiction of all courts other than that couit 
over the arbitration proceedings and subsequent application arising out 
of the reference can only be made to the court and to no other court. 
Britania Building v. Gobinda Chandra 64 C.W.N. 324. In a case wheie 
there are three awards relating to three contracts of which two contracts 
relate to work done beyond jurisdiction the court having jurisdiction 
over one has no jurisdiction to deal with the other two awards. A. u. 
Alehra v. Union of India A.I.R. 1960 H.P. 20. 


CLAUSE (D). 

229. Legal representative.—This definition °* recode 

is taken verbatim from the definition given in the Civil 1 ^edure Code 

vide section 2(11) In English law the words representatives or leg, 1 
vuic .,cction fa m p.in executors or administrators. 

or personal representatives prt Frice v . Stranage , 6 Mad. 159; 

In re Bests Settlement, (lb/1) 18 Lq 080 ^ orc ,, s Tr J ts> 2 Drew. 230 ; 

Stochdale v Nicholson L.R.^ Dq 3->J g D ' & S m. 501. But in the 

Cosbyn v. French, 4 Ves 418 . Me [h < Arbitration A ct, 1940, a much 

new Civil Pioceduie Cod -fhe word "legal representative” 

wider meaning is f"^ l ^chaudhuran, v. F.lahadut Khan, 8 C.W.N. 
was construed in Dommom t. appellants centend that the 

843. In that case Bre /• 234 of t ^T Code (o£ 1882) had its 

term legal lepresemamc or administrator.' The learned vakil 

ordinary meaning of heir, e ^ ^ t what he has described as an 

for the respondents has th | s “ terms though to what limit the freedom of 
elastic intone , to w hat class of cases beyond those mentioned 

in'the 1 sect ion U t°o ^“applied has not been stated. . 

“Where there is an executor or administrator, they alone are the lega 
rt ives of a deceased judgement debtor. But the section is also 
1PpreS on V aooUed both in the case of heirs as well as in that executors 
commoi y PP s and thc term - lc „al representative’ has been defined 

ordinarily to mean all these classes of persons, lshan Chandra Sircar v. 

but succession by hem 

, ' ^ cases governed by the Bengal School of Hindu Law and m 

3 *.- 

ihe meaning of this section. 
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“This section, has however, been applied to cases where the succession 
is otherwise than by heirship to the last holder, of an estate as also to 
cases where the estate accrue to the present holder by survivorship. In 
these cases where a decree is passed against a judgment-debtor not in his 
or her personal capacity but in a representative capacity the decree may 
be executed against the person who though not an heir of the judgment 
debtor the last holder of the estate, is entitled thereto after her death 
whether as reversioner or surviving coparcener. So inasmuch as a decree 
properly obtained against a Hindu widow in her representative capacity 
is binding upon her husband’s reversioner ( Tribhuwan Sunder Knar v. 
Sri Narain Singh, 20 All. 341), where a suit has been instituted or defended 
by a Hindu widow in her representative capacity the reversioners though 
they do not claim through her but as heirs of her husband have yet been 
held to be her legal representatives in respect of the estate held by her 
as such Hindu widow. Rani Kish ore v. Rally Kanto, 0 Cal. 479 ; Prem 
Moyi v. Preo Nath, 23 Cal. 636; Tribhuwan Sundar Knar v. Sri Narain 
Singh (supra) ; Musa la Reddi v. Ramayya, 23 Mad. 125. The principle 
under consideration has been still further extended to the case of a person 
who without title as administrator, executor, heir, reversioner or surviving 
coparcener is the de facto possessor of the estate of the deceased Hindu 
it having been held that he must be treated for some purposes as his 
representative and that a judgment obtained against such a representative 
is not a mere nullity. Prosanno v. Kristo, 4 Cal. 342 ; Janahi v. Dhanu, 
14 Mad. 454.” 

230. Administrator de son tort. —The definition of legal represen¬ 
tative given in this section is wide ; it is clearly not restricted to executors, 
administrators and heirs, for it includes even an administrator de son tort. 
Jamnabai v. Jethamal, A.I.R. 1937 Sind 318=172 Ind.Cas. 805. The 
word “intermeddle” is used to mean what is known as executor dr son 
tort. Ramprasad v. Jamnaprasad, A.I.R. 1952 M.B. 153. See also 
Chockalingarn v. Kasuppan, A.I.R. 1948 Mad. 386 = (1948) 1 M.L.J. 122. 

231. B enaniidar. —A benamidar in some sense is a trustee for the 
real owner and his sons having some interest can succeed to the trusteeship 
and he can be considered to be his legal representative within the meaning 
of section 2(11) of C. P. Code. Chidambaran v. Swarninathan . A.I.R. 
1937 Mad. 101 =(1936) M.W.N. 1008 = (1937) 1 M.L.J. 33=168 Ind.Cas. 
937. see also Pynda v. Challa. A.I.R. 1944 Mad. 27=56 L.W. 532 = (1943) 
2 M.L.J. 362 = 211 Ind.Cas. 298. 

232. Donee’s legal representative. —Donee’s legal representative 
may be entitled to be substituted under Order XXII of C. P. Code— 
Chandramani v. Repin Behari, A.I.R. 1932 Cal. 206 = 35 C.W.N. 1028 = 136 
Ind.Cas. 543. 


233. Heir or legatee. —The estate which devolves upon an heir or 
a legatee by right of inheritance or on the basis of a will is the estate 
which belonged to the deceased and it is this estate which came into the 
hands of the heir or legatee upon the death of the deceased. Therefore, 
the heir or legatee represents in law the estates of the deceased which has 
conic to his hands and can be legal representative of the deceased within 
the meaning of section 2 ('ll) of the C. P. Cotie. Ram Narain v. Phula. 
A.I.R. 1943 Oudh 24 = 203 Ind.Cas. 125. 


234-. Heir of 

tative. Khodadad 
1156=172 Ind.Cas. 


Parsi. —An heir of a Parsi is not his legal represen- 
v. Bai Jerbhai, A.I.R. 1933 Bom. 0 = 39 Bom.L.R. 
919 



124 


THE ARBITRATION ACT 


[Sec. 2 


235. Joint Hindu family. —Where a member of a joint Hindu 
family dies, the surviving father, son and the widow are his legal represen¬ 
tatives for the purpose of the execution of a decree obtained against him. 
Pirem Das v. Brij , A.I.R. 1941 Lah. 447=43 P.L.R. 576 = 198 Ind.Cas. 
569; Autar Singh v. Jogindra, A.I.R. 1939 Pesh. 45 = 184 Ind.Cas. 456; 
Gyan Datt v. Sadanand Lai, A.I.R. 1938 All. 163 = (1938) A.L.J. 56 = 174 
Ind.Cas. 307. A person on whom the estate of the deceased devolves would 
be his legal representative. If the deceased had left an estate then the surviv- 
ing members of joint family would certainly be his legal representatives. 
Surneshar v. Baldeo , A.I.R. 1935 All. 390 = (1935) A.L.J. 293=157 Ind.Cas. 
51 ; Bishen v. Om Prokash , A.I.R. 1952. Punj. 167 = 54 P.L.R. 73 = B.L.R. 
1952 Punj. 142; see also I.L.R. (1941) Bom. 177 (F.B.), A.I.R. 1938 All. 
163; 20 P. 755; A.I.R. 1945 Oudh 60; (1949) 2 M.L.T. 821; A.I.R. 
(1941) Lah. 447. 


236. Intermeddler.—A person who intermeddles with the property 
of a deceased person has been probably included in the definition of a 
“legal representative”, in the C. P. Code merely to enable persons who 
wish to obtain relief against the property to proceed against it in the hands 
of such a person. This cannot affect the substantive rights of the lawful 
heirs. Joi Kishen v. Karimuddin , A.I.R. 1939 Lah. 321=41 P.L.R. 814; 
see also Nagendra v. Hara Chandra , A.I.R. 1933 Cal. 865 = 37 C.W.N. 
758 ; Satya Ranjan v. Sarat, A.I.R. 1926 Cal. 825 = 96 Ind.Cas. 695 (A 
person who takes away a portion of property is not). 

237. Scope of the definition.—The definition of “legal represen¬ 

tative” in S. 2(11) C. P. Code is very wide. Sirornani v. Harcharan, A.I.R. 
1934 Lah. 1 = 154 Ind.Cas. 375. The expression “legal representatives” 
means and includes one person as well as several persons according as 
they represent the whole interest of the deceased person. Firm Chunilal 
v. Amir Chand, 31 P.L.R. 11=A.I.R. 1933 Lah. 356 (2) = 142 Ind.Cas. 

649. It is one of the essential tests with regard to the case of persons who 
intermeddle with the estate of another before they can be called as legal 
representatives of the deceased persons that they must retain possession 
of property belonging to the estate with the intention of representing 
the estate. Nagendra v. Haran, A.I.R. 1933 Cal 865 = 37 C.W.N. 758 = 
149 Ind.Cas. 927. A Hindu widow taking an interest in her husband’s 
estate which devolves upon her under the Hindu Women’s Rights to 
Property Act, would be his legal representative within the meaning of 
this definition. Venkatasubba v. Jagannadha, 225 Ind.Cas. 335 = A.I.R. 
1946 Mad. 283 = (1946) 1 M.L.J. 159. The words “legal representatives” 
must be interpreted in the wide sense so as to include a person whose 
rights would be affected or might be affected if he survived the widow 
who had sued his deceased husband. Gulzari Lai v. Sarju Bai, 1949 
A.L.J. 191 = A.I.R. 1949 All. 604. So “legal representative” includes a 
Hindu reversioner (on the death of a Hindu widow) who does not claim 
under the limited owner but under the last male absolute owner. Kailash 
v. Sheo Ranjan , A.I.R. 1952 Pat. 380 = B.L.R. 1952 Pat. 235. The person 
or class of persons indicated by the expression “legal representative” 
would depend on the context. Subject to that qualification it includes 
properly appointed executors and administrators : it includes person who 
have taken on themselves duties and responsibilities, which belong to the 
office of executor or administrator even though only in respect of a part 
of the estate ; it includes heir-at-law, whether they take by succession or 
by survivorship ; it includes reversioners when the action has been brought 
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bv or against the widow representing her husband’s estate ; it includes 
universal legatee ; it may perhaps in some cases and for some purposes 
include trespassers ; it does not include creditors who have received pay¬ 
ments of the debts due for the estate of the deceased ; it does not 
include persons dealing in the ordinary course of business with goods 
of the deceased received from another ; it does not include P"sons wh 

merely intervene for the purpose of preserving the goods of *^ . 

orProviding for his funeral or for immediate necessities of his family , 
it does not include legatee of a part of the estate and it does not include 

those taking possession of the property of h ? d £ c “ sc N 

of a part of the estate. Netesn v. Alnmlu, 63 L.W. 388-1J..S M.w.iv. 

311—A.I.R. 1950 Mad. 541 =(1950) 1 M.L.J. 470. 

238 Party in a representative character. Whcie a peison is: a 
party in a representative character, the legal representative is the subject- 

matter of suit. Alulla C. P. Code, p. 12. 

239. Endowed property— legal representative.— With regard to 
an endowed property, successor in management of the endowed piopcit\ 
mav be considered as a legal representative of the prior manager of the 
same endowed property. Motibala v. Salyananda A.I.R. 1930 *11. 

(1930) A.I 1. 836 = 123 Ind.Cas. 376; see also Keshab v. Jyoti Pro&ad, 
AIR 1932 Cal. 783 = 36 C.W.N. 816=139 Ind. Cas. 12o ; Ratan Pillai 
v. Nataraja, A.I.R. 1924 Mad. 615 = 84 Ind.Cas. 200. Where some of the 
trustees die or retire during the pendency of the suit and new persons 
are elected in their place; it is a case of devolution of inteiest dunn t 
pendency of a suit and the elected persons can be added as parties unde* 
Order 22, Rule 10 notwithstanding the question of limitation. l nn- 
malai v. Arunachella . A.I.R. 1926 Mad. 540; Sundernsam v. Viswanath , 

A.I.R. 1922 Mad. 402. 

CLAUSE (E). 

240. Reference.—“A reference is made by a particular arbitrator 
being appointed under the agreement to refer. An agreement to icier, 
and a reference are only distinguishable as separate transactions, wicic 
there is an agreement to refer in which no arbitrators are named, am 
subsequently a reference is made to an arbitrator in ynirsuance of tie 
agreement.” Ramchand v. Gobind Ram, 56 Ind.Cas. !•’ — * qV o 
193. See also, Bazvu Chatagir v. Motonamal, 4 Ind.Cas. 

149; Dhanpatmal v. Kishen Lai. 35 Ind.Cas. 536 = 10 S L R. 1 Submis¬ 
sion” in section 4 of the Arbitration Act. 1899 covers both what is 
ordinarily termed an arbitration clause and what is commonly called a 
reference The former is a contract to refer, the latter is delegation <>l 
authority to a named arbitrator and an agreement to be bound bv l, ' c 
award. James Finlay v. Guardayal Pahtajrai . 76 Ind Cas 600-17 S.L.K. 
93. A reference does not necessarily involve a formal ref ei encc 
arbitration on stamped paper and the word “reference as used 
sections 7, 8 and 9 of the Arbitration Act. 1899, is used as rclati r> 
the appointment of arbitrators by virtue of the submission which is the pi t 
of all references to arbitration. Ibid. Where there is a submission in c inv 
of the Arbitration Act, and in pursuance of u cithei P‘» ' ‘ l l 
his arbitrator, the reference to arbitration is complete and it ■ 
necessary to follow it up with a formal reference to ai u * 

Ibid. Sec also. Raksh Jlahi v. Abdul Pnhmau, 71 ml--<>s. 817 ' ^ 

v. Naraindas, A.I.R. 1827 Sind 126 = 99 Ind.Cas 554 
Kishenlal, 35 Ind.Cas. 536. An agreement between the paiues 
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t0 c a pe ^° n ,, and abide hy his decision amount to a reference to 
arbitration. Swandnathen v. Moona, A.I.R. 1933 Rang-. 407=12 Rang. 

. A reference to arbitration should be read not in any pedantic spirit 

but so as to interpret broadly the intention of the parties. Thimmalai 

v. Nanjayyar , A.I.R. 1941 Mad. 266 = (1940) M.W.N. 879. Reference to 

a village panchayet is the time-honoured method of deciding disputes 

and has these advantage, that it is generally comparatively easy for the 

panchayatdars to ascertain the true fact that, it avoids protracted litiga- 

Vo” oAiA™ gh o 1 P rove r ninous to the estate. Vytla v. Marivada , A.I.R. 
1934 P.C. 105 = 38 C.W.N. 697 (P.C.). x 

“Parfie, 1 ; u^o r r e f^ ent !i° ref °T aS «K*tin*uished from submission.— 

Sit 3n u CVer sa >' s Russel1 “ could revoke an agreement 
to lefer, which like any other contract, bound the parties.” But an agree¬ 
ment to refer is not a submission under this section ; until a dispute* has 

; Ion T ha s t> een agreed upon or validly appointed. 
Russell 13th Edn. p. 51. In this Act the conflict has been set at rest. 

242. Reference—unilateral.—When it is desired to take advantage 
°/ ai ] a rn |tr auon clause it is necessary that the party seeking the reference 
" rst cad upon the other party to join in the submission. An one¬ 
sided lereience is illegal, until and unless the other party has refused 
to join the reference. Putt jab Province v. Lakshmi Das , A.I.R. 1944 
Lah. 149 = 46 P.L.R. 50. 


243. When contract is denied.—Where the contract is denied and 
when there is no valid submission, the matter relating to the contract 
cannot go to arbitration and the award on that basis is without validity. 
Chinoy v. Anjali, A.I.R. 1958 Andh. Pra., 384. 

244. Fresh reference.—An award beyond four months of the 
arbitrator’s entering on the reference is clearly met by para 3 of Sch. I. 
1 lie plaintiff who was permitted to amend his claim after the expiry 
of four months was not estopped by his own conduct from challenging 
it, as there is no estoppel against the statute. The amended claim, was 
not in the nature of a" fresh reference. Such amendment could not be 
termed as fresh dispute and, therefore, a fresh reference. Fresh reference 
cannot be unilateral. Lakshmi v. Union of India , A.I.R. 1957 Pat. 
633 = 1957 B.L.R. 608. There is no legal bar to matters in dispute, 
arising after the date of submission being also referred to the same 
arbitrator. The only safeguard for the observance of the rules of natural 
justice is that both must be aware of the subsequent dispute and no 
party should be prejudiced by not being able to represent its care in 
icspect of the new dispute before the Arbitrator. Union of India v. 
Jagendra Singh I.L.R. (1961) Cal. 544. 

245. S. 19—Reference meaning of.—-Section 19 clearly contem¬ 
plates that “reference” and agreement are not indentical but are distinct 
things. The confusion that was sometimes created by the use of the 
word “submission” under the English Act of 1889 and to a certain 
extent under the Indian Act of 1899 as well, in the sense of both agree¬ 
ment to refer and an actual submission of a dispute has been avoided 
by defining “reference” and “arbitration” in the present Act clearlv 
means the actual submission of particular dispute under the provision of 
an arbitration agreement to the arbitrator contemplated thereby. 
Baranagore Jute v. Hulaschand, 62 C.W.N. 734 = A.I.R. 1958 Cal. 490. 
Where a contract is denied and when there is no valid submission, the 
matter relating to the contracts cannot go to arbitration and the award 
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on that basis is without any legal validity Chinoy v. Anjali, I.L.R. (1958) 
Andh. Pra. 243 = A.I.R. 1958 Andh. Pra. 884 = (1958) An. W.R. 09. 

246. Reference—Limitation. —Where under an agreement between 

the parties reference to arbitration is to be made within three years of 
May 25, 1938 and the reference is not made until May 20, 1941, the date 
on which the time expires, namely. May 25, 1911, being Sunday, a 

reference is made within time. Shivchandrai v. Panno Bibi, A.I.R. 1948, 
Bom.197 =5 Bom. L.R. 392 = I.L.R. (1948) Bom. 280 = 208 Ind.Cas. 027. 

247. Interpretation of reference.— I he reference to arbitration 
should be read not in any pedantic spirit but also to interpret broadly 
the intention of the parties. Thimmalai Chelliar v. Nanjayyar, A.I.R. 
1941 Mad. 200 = (1940) M.W.N. 879. “He (the arbitrator) shall dccidq 
the terms and condition according to which the party No. 2 shall be 
admitted to the tenancy and what rent he shall pay”. Held that the* 
arbitrator can decide what rent should be paid by party No. 2 not only 
in future but also for the period before the reference. Seth Shambhu . 
Nath v. Surja Debi, A.I.R. 1901 All. 180. 

248. Consideration for arbitration agreement. —In an arbitration 
agreement either party is at liberty to take necessary steps to get the 
dispute decided by arbitration. Burjor v. Ellernan, 89 Ind.Cas. 800 = 27 
Bom.L.R. 1098 = 49 Bom. 854. 1 he parties must intend to refer the 
matter to arbitration. There must be animus arbitandi. Horrnusji v. 
District Local Board, A.I.R. 1934 Sind 200. When one person signifies 
to another his willingness to do or to abstain from doing anything, with 
a view to obtaining the assent of that other to such act or abstinence, 
he is said to make proposal. [Contract Act, S. (2a)]. When a person 
to whom the proposal is made signihes his assent thereto, the proposal 
is said to be accepted. A proposal when accepted, becomes a promise: 
[Contract Act, S 2(b)]. When at the desire of the promisor, the 
promisor or any other person has done or abstained from doing, or docs 
or abstain from doing, or promises to do or to abstain from doing some¬ 
thing, such act or abstinence or promise is called a consideration for the 
promise [Contract Act, S. 2(d)]. Each arbitration agreement would show 
what are the considerations of the same. 


CHAPTER II. 

Arbitration without intervention of a Court. 

248A. Scope of llie chapter. —The parties are competent to make 
a valid reference under Chapter II of the Arbitration Act of disputes in 
a pending suit, if they agiee to arbitration without the supervision of 
the court and to withdraw the suit, even if the reference is made before 
the withdrawal of the suit. It would be enough in law that the award 
is made after the suit is withdrawn when the proceedings to obtain 
judgment in terms of the award can be obtained not in the suit, itself 
under Chapter IV' but under Chapter II ol the Act in an independent 
and new proceeding. Pi mini ter* ir tebra Dealers Ltd. v. Sankulal Sandar 
A.I.R. 1901 Cal. 40. 1 he fundamental basis of a noil-statutory arbi¬ 

tration is an agreement between the parties thereto. Settlement of 
dispute between the parties by arbitration is strictly a proceeding by 
which the parties, by contract, submit the matter for determination to a 
tribunal of their own choice the substitution of tribunals provided under 
the law. An award is thus a fine judgment as it were of the aibinatoi 
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or arbitrators in settlement of the controversy submitted to live on them, 
partaking the character of both a contrust as well as a judicial finding. 
O. Mohamed Yusuf v. S. Hajee Mohammed 76 Mad. L.W. 482 = (1963) 
2 Mad. L.J. 287 (F.B.). 

3. An arbitration agreement , unless a different intention 
.. is expressed therein, shall be deemed to in- 

Provisions implied in \ i , , ,1 -rn- . 

arbitration agreement. clude the provisions set out in the First 

Schedule in so far as they are applicable 

to the reference. 


249. N.B.—-This section reproduces verbatim Section 6 of the Indian 
Arbitration Act, 1899. Only the words “An arbitration agreement” 
have been substituted for the words “a submission”. For reasons of the 
change i tide notes kinder clause (a) of section 2 {ante). Section" 6 of the 
Arbitration Act, 1899, was taken from section 2 of English of 1889. 


250. Applicability.—If the arbitration agreement itself contains 
any provisions regarding the appointment of the umpire there will be 
no need to fall back on the implications contained in the first schedule. 
Union of India v. Allied Trading , A.I.R. 1956 Punj. 7. 

251. Arbitration agreement.—An agreement procured under undue 
influence and coercion is voidable at the option of the party so coerced. 
Ghulam Hussain v. Sakinabai, 19 Ind.Cas. 574 = 6 S.L.R. 146. But where 
the party thus affected had voluntarily acted upon the reference and 
voluntarily appeared before the arbitrator he could be held to have 
acquiesced in the reference although it had been voidable at his option. 

Ibid. 


252. Valid agreement.— It is essential that the terms of: an‘ Agree¬ 
ment must be precise and definite. 1 his applies as much to 
tion agreement as to other agreements..Firm lata l ara i v. n f 

A. I.R. 1954 Mad. 41. An arbitration agreement set up a private 

of the parties. The tribunal must consist of persons appointed as 
aibitrators: Outsiders who had never been appointed as arbiuatoi 
cannot giv^ a decision which will be binding on the parties. Luchman 
Singh v. Makar Singh, A.I.R. 1954 Pat. 27. 

' 253. Different intention expressed.— The object is to introduce 

into all arbitration agreement a recognised set of lules in place of t e 

. - 1 , ; *red in submissions to arbitration before the Act. 

piovisions usuaHy nserted in su of the schedule, if they so 

B. n the P^ues may a "ontra^ int?„tion. Russell 11th Edn. p. 74. In 
desire, J>y expressing ^ ^ 3 8 91) 2 Q.B. 257, Mathew J. said: "that 

ll Ilhams rhme-s^which were not in the submission unless the inten- 

thc Act added d mgs w^h t w „ exprcssed ." S ee also James 

» n h v y SrS Sl"l, A.I.R. 1922 Bom. 444 = 75 Ind.Cas. 221=47 

lion/ L R 250 • Mayanamal v. Sunday Patrick, 12 Ind.Cas. 062 = 5 S.L.R. 
07 In matters' of interpretation the court is to be guided by the .men- 
f mi ties • and by what law an arbitration contract is to be 

merpreted is P a“ o S to be determined by the intention of the parties. 

, V Tali her (1894) 71 L.T. at p. 2. See also Spaner v. La C loch a, 

, I [Iqq? aC 446; Ten a v. Rio (1911) 846; Fazalal/y v. Khinji, A.I.R. 1934 
Roni 476 = 36 Born.L.R. 1005. The failure of the arbitrator to make 
, •„ . 1W ard within four months docs not automatically result m the ca ¬ 
tenation of the arbitration agreement. Shiv Ram v. Ram Rakha, A.I. . 
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1951 Pepsu 45 = 6 D.L.R. (Pepsu) 13. An award by the arbitrators has 
to be made within the period fixed under the agreement unless the same 
is extended by the court under S. 28, this is a statutory provision. Where 
a party seeks to set aside an award on the ground that it was delivered 
after the time fixed, it is not open to the other party to plead that the 
first paity is estopped by conduct from challenging the award on that 
ground, as there can be no estoppel against statute. Kamta Prosad v. 
Ram Doyal, A.I.R. 1951 All. 711. 

254. Arbitrators appointing umpire beyond time. —Under this 
section, unless there is an express provision in the arbitration agreement 
itself to the contrary, the reference must be to a single arbitrator. Where 
the parties who did not realise the legal implications of this arbitration 
•agreement which did not contain any provision as to how many arbitra¬ 
tors should be appointed, appointed two arbitrators, one nominated by 
each, and the two arbitrators appointed an umpire beyond the time 
mentioned in clause (2) of the First Schedule, the appointment of the 
umpire is invalid, even assuming that the appointment of two arbitrators 
was valid. It is a fundamental rule that a judgment of a court or of an 
arbitrator or of an umpire without jurisdiction is a nullity. Here this 
is an inherent incompetency in the umpire to deal with the matter ns 
an umpire and no consent of parties would confer upon him any 
jurisdiction to make an award. By reason of the limitation imposed 
by statute the co-callcd umpire has no jurisdiction to determine the 
disputes between the parties and neither acquiescence nor express con 
sent of the parties can confer jurisdiction upon him. Moreover, estoppel 
cannot be invoked against the mandatory provisions prescribed by a 
statute. Mamack Chand v. Ram Sarup, 85 C.L.J. 232. 


255. Implied provisions. —Under the English Act also all the 
clauses mentioned in the First Schedule are implied terms of the arbi¬ 
tration agreement. ( Vide Halsbury 2nd Edn. Vol. 1, p. 631). In this 
connection Russell says: “Certain terms are implied in any arbitral ion 

agieement, unless the contrary intention is expressed in.In addition 

to these statutory terms, the court will normally imply a term that the 
arbitrator is to decide the case in accordance with the ordinary law ’. 
Russell 15th Edn., p. 33 citing Chandris v. Isbrandtsen Moller Co. Inc. 
(1951) 1 K.B. 240 (C.A.) = (1950) 2 All. E.R. 617: Ram Kissendas v. 

Sassoon & Co. (1929) W.N. 27 = 98 L.J.P.C. 58; see Alohammadali Choral 
Singh, A.I.R. 1925 Sind 51. However well-established the usage or 
practice may be, if it is contrary to natural justice, it cannot be upheld 
in a court of law. Hence mercantile usages in the conduct of references 
cannot be supported if contrary to the principles of natural justice. 
Fazalally v. Khimji, A.I.R. 1934 Bom. 476 = 36 Bom.E.R. 1005. In re 
Brooks and Delcomyn, (1864) 16 C.B. (N.S.) 408 at p. 4 11. Eric C. J. 
observed: “I have always a great desire to give effect to mercantile 

customs, and to the awards of mercantile arbitrators, unless they infringe 
upon principles of wider importance.” 

256. Time for making award. —Prior to the Arbitrator Art of 
1940, the policy of the law was that the award should be given ns expedi¬ 
tiously as possible and now under the present Act the period ol font 
months is made an implied condition of every reference and time can¬ 
not be extended till the Court has agreed thereto. Under the old law. 
in an arbitration without the intervention ol Court, the* award was mac c 
by the arbitrators nearly 4 years after the reference. The award was 
governed by the old law and not l*v the Act. of 1910. It was held t »al 
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a party who had continued to take parts in the arbitration till a day 
or two before the award could not be allowed to challenge the award 
mainly because the award was made after such a long time. Choutumal 
v. Ham Chandra, I.L.R. (1955) Nag. 100 = A.I.R. 1955 Nag. 126. 


257. S. 3 and Sch. 1, Rule 3—Applicability. —Vide Barangore Jute 
Factory v. Hulaschand, 62, C.W.N. 734 = A.I.R. 1958 Cal. 190. Where 
upon the refusal of the first arbitrator to act as such, after having entered 
upon the reference, another arbitrator was appointed in the terms of agree¬ 
ment and this arbitrator makes his award within four months of his 
entering the reference, the award cannot be thrown out on the 
oround that it was given beyond limitation. Nawab Syed v. Nawab Askari 
A.I.R. 1959 All. 777 = I.L.R. (1959) 2 All. 328. The combined effect of 
section 3 and condition 3 of the First Schedule is that every arbitration 
agreement contains a condition as to which is of the essence of the agree¬ 
ment. If this condition is broken either party to the agreement can treat 
the arbitration as at an end. lint a condition in an agreement has not 
the same effect as a statutory condition which goes to the root of the 
jurisdiction of a court or any other authority. It can be waived by the 
parties. The general principle of the law of contract is given statutory 
recognition by s. 28(2). Shambhu Nath v. Surja Devi A.I.R. 1961 All. 180. 


253. Scope of the sections 6 and 10 to 15 of the old Act of 1889. 

—It has been held in connection with sections 10 to 15 of the old Act, 
1899, that these sections are general sections applying to all, awards unoe 
the Act, whether the provisions of the First Schedule are applica 
particular arbitration or whether they are excluded y Nahatoiet 

r "‘r'“s,-jyrS- 

ncw°Act section 13 corresponds to section 10, 14 £ ° Act* 10 ” ' 

section 28 to section 12, and section 30 to sect.on 14 of the old Act. 


4 The parties to an arbitration agreement may agree 

1 that any reference thereunder shall be to an 
Agreement that arbi- ar bifcrator or arbitrators to be appointed by a 
nators be appointed by designated in the agreement either by 

,hird ‘ >arty - name or as°the holder for the time being of 

any office or appointment. 

o-o NR —This section reproduces section 7 of the Arbnrat.on Act 

2.yJ. N.B. 1 * tion There is no corresponding section in the 

'r l y 9 } ) ’ Act'ot 1889 * The following illustration was appended to section 
Fnglish Act of 188 J . "The parties to a submission 

7 ot the old arbitrator to be appointed by the Bengal Chamber 

shall be rcfcncd ‘ be, to an arbitrator to be appointed by 

C “ r ° f COmmerCC ' 

“Arbitration agreement.”—An ‘arbitration agreement” means 

.Tncm agreement to submit present or future dillerences to arbitration, 

a wi.ttcn agreemen k herein Qr not Vlde sect.on 2(a). In 

S™',ho„l<i be I bv b„,h the .. All ,h„ .. 
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red is that both the parties should accept a written document as containing 
the agreed term®; it might be in the form of a document signed by both 
of the parties containing the terms, or a document signed by one party 
containing the terms and a plain acceptance either signed or orally by 
the other party ; or an unsigned document containing the terms agreed 
to orally by both the parties. Keshoram Cotton v. Kanhyalal Bag, 44 
C.W.N. 607 ; Jubilee Chamber of Commerce v. Lain Amrit Sha, A.I.R. 
1940 Lah. 180 = 42 P.L.R. 48 ; Rad ha Kauto v. Baertien Bros. 56 Cal. 118 = 
32 C.W.N. 1101 ; Shanker Lai v. Jainy Bros., 53 All. 384; Ramlal v. 
Haribux, A.I.R. 1934 Cal. 796 = 61 Cal. 702 = 38 C.W.N.737. But arbi¬ 
tration clause in original contract between the importer and first dealer 
of goods cannot be said to be an incident of a contract lor the subse¬ 
quent sale and purchase of goods. 'Therefore unless the language of 
the particular sale-deed clearly shows that the parties thereof definitely 
mean to find themselves with that arbitration clause, that sale-deed in 
its usual form cannot incorporate the arbitration clause in the contract 
which constitutes a collateral bargain between the original parties, and 
there is no valid arbitration contract. Ramlal v. Haribux, A:I.R. 1934 
Cal. 796=61 Cal. 702 = 38 C.W.N. 737; sec also, Chatturbhuj v. Baseodas, 
A I R. 1921 Cal. 767 = 60 Ind.Cas. 909 = 47 Cal. 799; Vali v. Shamdeo, 
A.I.R. 1930 Cal. 774 ; Weir & Co. v. Pirie, (1898) 3 Com.Gas. 263 ; T. W. 
Thomas v. Portsea Steam Ship, (1912) A.C. 1=81 L.J.P. 17; Hamilton v. 
Mackie, 5 T.L.R. 677. It is essential that the terms of an agreement 
must be precise and definite. This applies as much to an arbitration 
agreement as to other areements. Before holding that the parties have 
agreed in writing to refer their dispute to arbitrators and in the absence 
of such a clause in the agreement actually signed bv the parties there 
must be at least a specific contract or document containing such a clause 
in respect of which it might be said that it had been incorporated in the 
agreement of the parties by reference. Firm of Tatavarti v. Balabhadra, 
A.I.R. 1954 Mad. 71. An arbitration sets up a private tribunal of the 
parties. Thet tribunal must consist of persons appointed as arbitrators. 
Outsiders who had never been appointed as arbitrators cannot give a 
decision which will be binding on the parties. Lachman v. Marftar. 
A.I.R. 1954 Pat. 27. 

261. Stamp. —An arbitration agreement is an “instrument” not 
otherwise provided for in the Stamp Act and as it should he stamped 
under article 5 (b) of Schedule I of the Indian Stamp Act as amended 
by local Acts. Bajabai v. Shtx/aram, <1883) Bombav, Printed ludoments 
151. Letters written by parties to arbitrators authorising them to 
arbitrate do not require to be stamped. Gangaram Kshaha v. Naraxan 
Balaji, 19 Bom. 32. A deed appointing an arbitrator in place of one 
appointed under an agreemen to refer to arbitration, 
to be stamped under Article 5 of the Stamp Act. Kali 
Mani Mohon Saha Banih, 28 C.W.N. 871 =82 Ind.Cas 
Cal. 794. In the last-named case Suhrawardy J. observed, 
that the stamp required on a document embodving a reference to arbi¬ 
tration is eight annas under Art. 5. clause (c). of Schedule 1 of the Indian 
Stamp Act (II of 1899). That article says that an agreement or a memo 
randum of an agreement should he stamped with a particular stamp. 
• t in clause (c) it says that where there is no provision otherwise made. 

!? USt ” c camped with a stamp of eight annas. Tt has also been hold 
t , ‘ l J . a c . c,,mcnt authorising an arbitration should be stamped as such, 
hat is, with a stamp of eight annas. It is, therefore, clear that a doc u 


i 

does not require 
Char an Banih v. 
4 16 = A.I.R. 1921 
It is conceded 
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ment which purports to be an agreement to refer a disput^ between parties 
to arbitration should be stamped. That document, in my opinion, is the 
original document under which the parties agree that the matters in 
difference between them should be referred to the arbitration of certain 
persons. Any subsequent variation in the names of the arbitrators will 
not be a reference to arbitration but would, in my opinion, be only a 
substitution of the name of an arbitrator in place of another or, if I may 
say so, the document asking for the substitution may be called a letter of 
nomination or appointment for which the Stamp Act does not provide 
for any stamp. See Gangaram Kush aba v. Narayan Balaji, 19 Bom. 32”. 
No stamp is required when umpire is appointed by arbitrators. Routledge 
v. Thornton, 4 Taunt. 704 = 13 R.R. 734. 

Only one stamp is required, although the submission may comprise 
a number of separate causes of action by or against a number of different 
persons. Goodson v. Forbes , 6 Taunt 171=1 Marsh 525. Any alteration 
or amendment of a submission, whether endorsed on the original submission 
or written on a separate document, must be stamped. Stephens v. 
Lowe, 9 Bing. 32. Bv memorandum A and B agreed to refer a dispute 
to an impartial surveyor ; bv a further memorandum written on the same 
paper on a subsequent day it was agreed that the question should be 
settled bv one C. ‘ It was held that the two memoranda required only 
one samp. Taylor v. Party, 1 M & G 604 = 9 L.J.C.P. 298. An arbitration 
agreement, unless duly stamped is not valid and an award based on sue 
agreement is also not valid. Hurdwary Mull v. Ahmed Musaji Selaji, 1. 
C.W.N. 63 = 1 Ind.Cas. 371. But where the submission has been admitted 
in evidence bv the arbitrators, it is not open to either of the parties 
to call in question such admission in the arbitration proceedings on 
ground that the submission had not been duly stamped. Runglal v. 
Kedarnath , 27 C.W.N. 513 = 77 Ind.Cas. 845. 

Where a defendant wrote a letter of request to the Bengal Chamber 
of Commerce for the appointment of two arbitrators tn accordance w th 
a provision in the contract for reference to arbitration of Ben al Chambc 
of Commerce and the issue of an award, on setting forth the details of 
th/buver’s complaints and giving the numbers of the bales—the subject 
of dispute, held that such a letter docs not require to be stamped. Finl y 
Muir & Co. v. Radha Ktssen Gopi Ktssen , 36 Cal. 736 (743). 

a rnnfr o rr of sale of goods was comprised in bought and sold notes, 
each sinned bv the brokers and stamped under Article 43 of Schedule I 
rlip Snmn Act with n stamp 

to the Sr ?™P submission of disputes to arbitration. Held , dissenting 

U Muf™ Ahmed Musaji Selaji, 1 Ind.Cas. .371 = 13 C.WN 

ra rW the aorccmcnt to refer anv dispute whatever arising out of the 
63. that Je ^e^ was parr of thc c0 ntract itself and not a “distinct 

tontine meaning of section 5 of the Stamp Act. and the whole 

"ct foil under "he exemption clause fa) of Article 5 as being an 
a ff ,cement or memorandum of agreement for or relating to the sale o 
ooods of merchandise exclusively, and that, therefore the documents 
toner her making the contracts, were not chargeable with duty otherws 
ban on broker’s note under Article 43. Bombay Company v. National 
Jute Mills. 16 Ind.Cas. 153 = 39 Cal. 669: see also, Baijnath v. Ahmed 

Musaji, 17 C.W.N. 395. , 

An agreement for the sale of goods does not require a stamp under 
,bc Indian Stamp Act, although it conta.ns prov.sions as to the ware 
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housing, insurance of goods and also reference to arbitration. Kyd v. 
Mahomed. 15 Mad. 150. In the above case the court observed : “We 
are of opinion that the agreements A and B fall within the exception. 
It is urged that the stipulations relating to the payment of godown 
rent and fire insurance as also those relating to reference to arbitration 
are extraneous to the contract of sale, but we are of opinion that they 
are only collateral and subsidiary incidents relating to the sale of 
goods, which is the transaction evidenced by the documents”. An 
agreement containing a submission to arbitration is not invalid in 
default of bearing an eight anna stamp. Firm of Tara Chand v. Louis 
Dreyfus & Co., 35 Ind.Cas. 449=10 S.L.R. 14. 

262. Arbitration agreement on unstamped or insufficiently stam¬ 
ped document—effect on award.—Contract notes which contain a pro¬ 
vision for the submission of disputes to arbitration ought each to bear 
eight-anna stamp under Art. 5 of Schedule I to the Indian Stamp Act, 
1899, as an agreement not otherwise provided for in the Schedule. 
Hurdway AIull v. Ahmed Musafi Selaji, 13 C.W.N. 63 = 1 Ind.Cas. 371. 
In delivering the judgment in the above case, Fletcher /. observed : “The 
first object that appears to me from the record to have any substance in 
it is that submission to arbitration are insufficiently stamped. Now, each 
of the contract notes containing the submission bears a one-anna stamp 
only, being stamped under Art. 43 of Schedule I to the Indian Stamp 
Act, 1899. 

“It will be noticed that Art. 43 refers only to a note or memorandum 
by a broker or agent to his principlal intimating the purchase or sale 
on account of such principal of any goods exceeding in value Rs. 20. 

“Section 5 of the Indian Stamp Act. 1899. enacts as follows:—“Any 
instrument comprising or relating to several distinct matters shall be 
chargeable with the aggregate amount of the duties with which separate 
instruments, each comprising or relating to one of such matters, would 
be chargeable under this Act’. And section 6 of the same Act enacts: — 

“Subject to the provisions of the last preceding section, an instru¬ 
ment so framed as to come within two or more of the descriptions in 
Schedule I, shall, where the duties chargeable thereunder are different, 
be chargeable only with the highest of such duties.” 

“Do then, the contract notes comprise or relate to several distinct 
matters, or are they so framed as to come within two or more of the 
descriptions in Schedule I to the Stamp Act? 

“The contract notes, in addition to the intimation by the broker 
of the purchase or sale of goods, contain a submission in writing by 
the buyer and seller to refer dispute to arbitration signed by the broker, 
as the authorised agent of the parties. To hold otherwise would mean 
that, in this case, there is no submission in writing signed by either of 
the parties, in which case, the award could not. in any event, by filed 
in court, as not being within the provisions of the Indian Arbitration 
Act. 

“If. then, the contract notes contain n submission to arbitration, 
they fall within the provisions of section 6 of the Indian Stamp Act. 
A submission to arbitration is chargeable with eight-anna stamp under 
Schedule I, Art. 5, of the Indian Stamp Act. as an agreement not other¬ 
wise provided for. ('See Bajabai v. Shinarmn. (1883) Bom.P.f. 151. 
referred to in K. Seshadri Ayangar’s S/amf) T.a\v in British India. Part I. 
Schedule I, p. 46). I may also refer to Russell on Arbitration , 9th F.dn.. 
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p. 56, where the learned author states that submission to arbitration 
requires an agreement stamp under the provisions of the English Stamp 
Act, 1891. There is no distinction on this point between the English 
and the Indian Stamp Act. 

“I am of opinion, therefore, that each of the contract notes should 
have borne a stamp of eight annas. This being so, it becomes natural 
to consider section 35 of the Indian Stamp Act, 1899, which is in the 
following terms:—‘No instrument chargeable with duty shall be 
admitted in evidence for any purpose by any person having by law or 
consent of parties authority to receive evidence, or shall be acted upon, 
registered or authenticated by any such person or by any public officei 
unless such instrument is duly stamped.’ 


“The arbitrators, even though the parties do not take the objection, 
are bound by the Indian Stamp Act to take notice of any omission or 
insufficiency in the stamping of any document produced before them. 
They are also to require under proviso (a) to section 35 of the Indian 
Stamp Act, before they receive in evidence or act under the submission, 
the payment of the necessary duties and penalties (see Russell on Arbi¬ 
tration, 9th Edn., p. 157). In the present case, the arbitrators being 
persons having, by the consent of the parties, authority to leceive evi c • 
acted upon tiie two submissions to arbitration without the same being 
dulv stamped to the provisions of section 35 of the Indian Stamp A . 

' “Under the old practice, an award had to be enforced in a suit,andI in 

such a suit, the plaintiff had to prove the submission under vvhmh the a 

irators acted (Ferrer v. Oven, 7 B. 8c C. 427), and 

provisions of the Indian Arbitration Act. an award may be enforced m 
the same manner as a decree, yet it is sail necessary to prove that the 

arbitrators acted upon a valid submission. 

“The Arbitration Act has only in this respect made the procedure 
for enforcing an award simpler than that under the formei practice. 

Section 35 of the Indian Sta P m P Act is. however, clear in m• 

. mf i forbids anv person having by law or consent of the parties authont} 

to eceive evidence (a” the a?bitrators have in the present case) from 
to i ecc i\ c evidence v stamped. How then can 1 say on the 

acting u P on lt u " h arb i trat0 rs acted on a valid submission when 

evidence befoic mc that thc aroit ^^ ^ ^ ^ k unt il sufficiently 

the statute cxpicss ^ tha[ j havc been unable to see any way out 

of 3 thnTdifficulty. It mav. however, be that if this were the only ob,ecnon, 
,he court could remit the matter to arbitrator. 

R.ir in Runelal v. Kedaranath, 27 C.W.N. 513 = 77 Ind.Cas. 845. a 
Divisional Bench of the Calcutta High Court consisting of Sanderson 
c T and Richardson J. took the opposite view. In the above case Sanderson 
r-'r reserved • “The instrument in this case is not stamped and therefore 
under the provisions of the first part of section 35 it should not have 
been admitted in evidence by a person having authority to recene 
evidence and acted upon by such person. That section seems to me: to 
imolv that the instrument which is referred to in the section is one 
winch in the first instance is to he received in evidence before it can 
acted upon Whether that be so or not. in my judgment, in this case 
the submission to arbitration must have been put in evidence before th 
arbitrators, before they could act upon it. The submission—-the agie- 
merit in writing—must be produced to the arbitrators and if they 
'satisfied as to the execution of the document, it is necessary that the 
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execution of the document should be proved before the arbitrators. In 
any event it seems to me clear that the submission in this case was a 
document which had to be put in evidence before the arbitrators. It 
was their duty to see that it was properly stamped. If an objection had 
been taken at the time then the proviso to section 35 would have come 
into force, and upon payment ot the stamp duty and the penalty the 
instrument would have been admitted in evidence in accordance with the 
proviso. That was not done. It is necessary therefore to refer to another 
section. Section 36—which provides, ‘Where an instrument has been 
admitted in evidence, such admission shall not except as provided in 
section 61, be called in question at any stage of the same suit or proceed¬ 
ing on the ground, that the instrument has been duly stamped.' The 
provisions of section 61 are not material to the question which arises in 
this case. The submission was, in my judgment, admitted in evidence 
by the arbitrators, and having been admitted in evidence by the arbi¬ 
trators, it was not open to either of the parties to call in question such 
admission in the arbitration proceedings on the ground that the submis¬ 
sion had not been duly stamped. I he award therefore which was made 
upon the submission, was in my judgment a valid award." Richardson 
J. said: “In my opinion, once an instrument is admitted in evidence 
in any proceeding, either under section 35 or under section 36, it is 
available in that proceeding for all purposes as if it had been properly 
stamped from the outset. 1 he proceeding will go through to a valid 
termination and cannot afterwards be challenged for want of jurisdiction 
merely by reason of non-compliance with the Stamp Act.” 

The same question again arose in the case of Kali Charan v. Mani 
Mohan , 82 Ind.Cas. 416 = 28 C.W.N. 87I=A.I.R. 1924 Cal. 791, where 
Walmsley J. observed- “It appears to me that the proceedings before 
the arbitrators and the proceedings in court must be kept distinct. So 
far as the arbitraors are concerned they might have proceeded under 
section 35 (a) had the defect been brought to their notice ; they did not 
do so, and when once they had taken up the enquiry on the basis of the 
reference, the admission of the reference by them could no longer be 
called in question before them (section 36), and Mani Mohan could not 
have urged before them that they had no authority to make award. Then 
came the suit on the award, and then, I think, it was open to Mani 
Mohan to challenge the juristiction of the arbitrators on the ground that 
there was no valid reference ; and it became the duty of the court to 
investigate the assertion, and the court was entitled on 
true facts to proceed under section 35(a). 

“The question has been discussed recently in the case of Runglal 
Kaloorarn v. Kedarnath Kesriicaf, 77 Ind.Cas. 845=27 CAV.N. 513, and 
the view taken by the learned judges was very much in accordance with 
what I have said above. The earlier decisions that were cited before us 
hardly a fiord any help.” 

263. Registration. —Ordinarily an arbitration agreement does 
require registration because such an agreement, neither creates 
declares, assigns, limits or extinguishes either in present or in future, 
light, title or interest in immovable property and is. therefore, not liable 
to lie registered compulsorily. l'ide Section 17(1) ( h) of the Registration 
Act. Hut where an agreement to refer to arbitration recited inter (din 
“the executants have agreed and consented to divide the estate in dispute 
and accordingly they appoint.arbitrators and an umpire and 
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that the arbitrators shall partition the estate and thereupon each 
executant shall obtain proprietary possession of his respective share as 
declared by the arbitrators” and it was found in evidence that this 
agreement was the only record of matters which had been settled before 
it was executed and there was no evidence of any agreement, independent 
of the instrument to partition the estate: Held that the agreement was 
inadmissible in evidence for want of registration. Raghubir v. Umrao, 
13 Ind.Cas. 500. 

264. All parties interested must join. —The principle that in a 
pending suit all parties must join in the reference also applies to arbi¬ 
trations out of court. Disputes relating to accounts of partnership can¬ 
not be settled unless all the interested persons are joined, because the 
dispute involved the interests of all the partners which cannot be settled 
piecemeal by some of the partners without the consent of the others. 
Where, therefore, such a dispute between the partners is referred to 
arbitration out of court on the assumption that all the partners have 
joined in the reference, but it subsequently transpires that there was no 
valid reference on behalf of one of the partners, then the award that is 
afterwards passed on such reference is not binding on .the other partners 
also. Abdul Ghani v. Sirajuddin , 41 P.L.R. 580 = A.I.R. 1939 Lah. 154. 

In the course of judgment in the above case court observed: It 

is contended that although it is necessary for all the parties to join in 
the case of a reference to arbitration in a pending suit, this is not neces¬ 
sary when the reference is made out of court. If any person intereste 
does not join, the award may not be binding on him, but it was arguec 
there is no valid reason why it should not be binding on the ot ei parties 
to the reference.The learned Counsel for the appellants cited 

Jnanendra Nath v. Jitendra Nath, A.l.R. *9f 8 A ^ 27 f 9 76% e l£ d ' ge®.' 

70 = 32 C.W.N. 108, Diala Ram v. Nthalt Bat, A.l.R. 1J.S(> Fesh. J , 

Jadunath v. Kailash Chandra, 2 " d -, Ca , s - r ,„ C p /'t M „ 

Muhammad Saved v. Abdul Gafar, 115 Ind.Cas. 680—10 P.L.T. 53 in 
support of his contentions. The rulings however seen, to be distinguish¬ 
able In A I R 1928 Cal. 275, all that was held was. that an award in 
so far as U interfered with rights of strangers would not be binding on 

them. 

“In AIR 1936 Pesh. 34, it was held that an award partitioning 

joint family' property made on reference by only some members of the 
joint iau y i l binding on the members joining the reference . 

family 1S 9 V T 414 - but in Dharanidhar v. Sukharam, A.l.R. 1921 

See also 2 g60. In Dalkishan v. Sohan, A.l.R. 1929 Lah. 

559*10 Lah. 871. it is conceded that in a pending 
47 ?“ u interested party must join in the suit. In the original case the 

r continued* is difficult to say why a different principle should 

court co ^^ t : ons QUt of court.” A.l.R. 1939 Lah. 154. Where 

govern lHblc under the contract they should not be made parties 

rth e e%ubmU°s\on G.bb <5- Co. v. Snutl, (.916), 1 K.B. 4^ = 85 

L.J.K.B. 627. 

265. Appointed arbitrators.— It is a common practice to insert 
i clause in commercial contracts providing that disputes, if they aiise, 
shall be referred to an arbitrator to be appointed by some persons Adding 
an official position, but it is not usual in such clauses to provide for the 
case of theai bitrator refusing to Act. Russell, 11th Edn., p. 2 1 . 
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Now the question is what is the meaning of the word “appoint”. 
If it means "nominate” then the third party's duty comes to an end after 
nominating an arbitrator. But the word “appoint” may mean something 
more than “nominate”. It may mean to appoint an arbitrator who is 
willing to act, and in that case, if the third person appoints an arbitrator 
who is unwilling to act, his powers are not exhausted, but he can appoint 
another”. Russell p. 127 ; see also In re Wilson & Sons etc., (1892) 1 
Q.B. 86; Reynolds v. Gray, (1698) 1 Salh. 70: Where the person 
appointed does not accept there is no appointment. Ringland v. Lowndes 
(1863) 33 L.J.C.P. 25. Where a contract contains an arbitration clause 
that any dispute arising out of the contract “shall be referred to the 
arbitration of the Bengal Chamber of Commerce under the Rules of its 
Tribunal of Arbitration for the time being in force”, the “appointed 
arbitrator” is the Bengal Chamber of Commerce, though under the rules 
the Bengal Chamber of Commerce is authorised to delegate its powers to 
a smaller body. Bhuwalha Bros . v. Falechand, 87 C.L.J. 71 R; A.I.R. 
1952 Cal. 294. 

266. Reference lo an arbitrator. —Arbitration agreement in sec¬ 
tion 2 covers both what is ordinarily termed an arbitration clause and 
what is commonly called a reference. The former is a contract to refer, 
and the latter is delegation of authority to a named arbitrator and an 
agreement to be bound by the award. James Finlay v. Gurdayal, 76 
Ind.Cas. 660= 17 S.I.R. 93 ; Dhanpalang v. Kishan Lai, 35 lnd.Cas. 
536 = 10 S.L.R. 1. A reference docs not necessarily involve a formal 
reference to arbitration on stamped paper and the word “reference” as 
used in this section is used as relating to the appointment of arbitrators 
by virtue of the arbitration agreement which is the pivot of all reference 
to arbitration. Where there is a submission in terms of the Arbitration 
Act, and in pursuance of it either party appoints his arbitrator, the 
reference to arbitration is complete and it is not necessary to follow it 
up with a formal reference to arbitrators named. The acceptance of the 
oliice by an arbitrator need not be in writing and may be indicated either 
verbally or in writing or by conduct of the arbitrator, e.g., entering on 
the reference, and it is not essential for an arbitrator to formally notify 
his acceptance to the party nominating him as an arbitrator on his behalf 
so long he consents to act as such in pursuance of his appointment. 
James Finlay v. Gurdyal, 76 Ind.Cas. 660=17 S L R. 93; Shamdas v. 
A Inman Mai, 29 Ind.Cas. 602 = 8 S.L.R. 302. 

267. Acceptance. —In Ringland v. Lowndes (1863) 33 L.J.P. 25, 
the quaiter sessions appointed a person to act as umpire subject to his 
acceptance of appointment, and it was held that there being no acceptance, 
that was no acceptance.— R ussell 1 1 th F.dn., p. 127. Acceptance of the 
office by the arbitrator appears to be necessary to perfect his appointment. 
Russell p. 379 15th l\dn., p 184. In James Finlay v. G uradayal, 76 
Ind.Cas. 660 = 1 / S.L.R. f>2, the court observed: “It was, however, 
digued that, the reference to arbitration cannot be deemed unless there 
is an acceptance by the arbitrator of the mandate conveyed to them b\ 
”? e . Pities, and reliance has been placed on the case of Shamdas v. 
A himanmal, 29 Ind.Cas. 602 = 8 S.L.R. 302, where it was said that The 
appointment of a certain person as arbitrator is not complete until such 
person has accepted the reference and consented to it.’ The Indian 
Arbitration Act contains no reference to an acceptance by the arbitrator 
of his appointment. He is certainly at liberty to accept or refuse Inn 

18 
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if he accepts, 1 know of no law that requires the acceptance to be in 

writing. Ju Russell on Arbitration at p. 92, it is said: ‘Acceptance 

, the office by the arbitrator seems necessary to perfect his appointment’ 

but it is not said that his acceptance should be in writing or should be 

communicated to the party appointing, and it appears to me that the 

acceptance may be indicated either verbally or in writing only the consent 
of the arbitrator.” 7 


Nomination without prejudice. —Nomination without pre¬ 
judice is not a valid nomination. In presence of willing nominated 
arbitrators, appointment of a new arbitrator is a nullity. Rambhai & 
Co. v . Yusuf Ali, A.I.R. 1925 Sind. 12. 


Person. Pei son shall include any company or association or 
body of individuals whether incorporated or not. General Clauses Act, 
1897, Section 3 (42). 


By 62 Sc 63 Viet. 63, S. 89, a person includes any body corporate or 
unincorporated, ‘unless the contrary intention appears’. See also R. v. 
/ ardner, Comp. 79 ; R. v. York, 6, A. Sc I£. 419, Pharmaceutical Sons v. 
London Supply Association 5 App.Cas. 837 ; Hisst. v. West Riding (1901) 
2 K.B. 560 (C.A.) ; A.I.R. (1923) Lah. 31. A firm is a person, 48 Mad. 
792. A company is a person. 41 Mad. 624 = 45 Ind.Cas. 164. The 
expression ‘person’ includes a Municipality. 39 Bom.L.R. 835 = A.I.R. 
1937 Bom. 417 = 1.L.R. (1937) Bom. 782=171 Ind.Cas. 660. The defini¬ 
tion of ‘person’ in this sub-section, is sufficiently wide to include a 
sanitation panchayat. A.I.R. 1935 Nag. 242 = 31 N.L.R. 108 Sup. = 160 
Ind.Cas. 301. The members of a joint Hindu family are a body of 
individuals who come under definition of ‘person’ as given in this sub¬ 
section. A joint Hindu family is therefore a single person and cannot 
form partnership by itself. A.I.R. 1936 All. 855 = (1936) A.L.J. 1151 = 
166 Ind.Cas. 276. An association may be appointed arbitrator. But 
where the intention is that the association as such would act as arbitrator, 
the Secretary of the Association cannot abrogate all the powers and 
functions of the whole body and make award. A arsingadas v. Siva Ram, 
A.I.R. 1929 Lah. 826. 


270. Choice of arbitrators.—As a matter of vital importance at 
the outset of a reference is ‘the choice of an arbitrator. Though, as we 
shall hereafter see, almost any one may be chosen as an arbitrator in 
ordinary cases. So if parties agree to trust their decision of their disputes 
,to the experience of a child or the vagaries of an idiot, such decision 
when given, will be binding upon them. Stiff v. Andrews, 2 Mad. 6. 
Too great caution cannot be observed in selecting competent and dis¬ 
interested persons ; for if an incompetent and interested person be 
chosen, it will seldom happen that he will not through some misconduct, 
error of judgment, or open display of basis, render his award impeachable. 
Redman pp. 45. As lunatic and infants are not in a position to accept 
the office, they are not competent to be appointed arbitrator. 


271. Appointed.—There appears to be some difference between 
appointment and nomination. Nomination without prejudice is not a 
valid nomination. In the presence of a willing nominated arbitrators, 
appointment of a new arbitrator is a nullity. It appears that a power 
of nomination is exhausted after the first exercise, while the powers of 
annointment can again be exercised where the appointed arbitrator is 
not willing to act. Vide Rambhai v. Yusuf Ali, A.I.R. 1925 Sind 12 = 76 


Ind.Cas. 261. 
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272. Arbitrators to be appointed in accordance with the terms 
of agreement.-— It was held nder the old Civil Procedure Code of 1882. 
that unless arbitrators were therein named (either personally or ex-officio) 
effect could not be given to such an agreement to refer Fuzulbhoy 
Meharah v. The Bombay and Persian Steam Navi (ration, 20 Rom 232 ■ 
Mondial v. Alexander Atkinson, 95 P.L.R. 1905. But under the present 
Act as well as by Civil Procedure Code of 1908. arbitrator need not be 
named. Vide section 2(a) ; Para 17 of the Second Schedule to the Civil 
Procedure Code; Charles Louis Dreyfus v. Gurditta Mai, 9 Ind.Cas. 
655 = 35 P.R. 1911. So where one of the terms of the agreement was that 
in case of any dispute whatsoever arising under this contract the same 
is to be referred to two European merchants residing in Karachi, each 
party having the right to nominate one arbitrator”, the agreement was 
held not to be ambiguous. “It is true that no persons are specifically 
named in the agreement as the persons to be appointed arbitrators, but 
it is absurd to say that of this reason the agreement is ‘ambiguous’, id 
cerium est quod certum reddi potest , and it is quite possible for the 
parties to nominate certain Europenn merchants residing at Karachi as 
their respective arbitrators”. Charles Louis Dreyfus v Gurditta Mai 
(supra). Where the policy of insurance provided bv a clause for reference 
to arbitration, but there was no reference to such clause of the policy in 
the reference, held the fact that the arbitration proceedings under the 
1 eference. before a tribunal other than that contemplated bv the clause 

. . i — 1 * . was no ground for holding that the 

award was in anvwav bad. Himalayan Assurance v. Assudamal A I R 
1926 Sind 8-88 Ind.Cas. 878. 


273. Condition of reference. —An agreement which purports to 
oust the jurisdiction of the court is on grounds of public poliev illegal 
and void Horton v. Saver, 4 H. R: N. 643: Lee v. Pa (re, 30 K.T.Ch. 
857; Dole man v. Assett, (1912) 3 K.B. 257 (267) = 8! L.T.K.B. 1092; 
C. Zarnikow v. Roth, (1922) 2 K.B. 478. An agreement to refer a dispute 
to aibitration does not oust the jurisdiction of the court. Bhownidas v 
Panna Chand, A.I.R. 1925 Cal. 901=52 Cal. 453 = 88 Ind.Cas. 929. 

274. Who may be appointed arbitrator. —The parties mav 
appoint whomsoever they please to arbitrate on their dispute. They 
may choose an arbitrator by lot or anv other way. If they choose an 
incompetent or unfit person, that is their own affair. Halsbury, 2nd 
Edn ., Vol. I, p. 644, citing Re Share and Sind, (1851) 17 K.T.O.S. 160. 

i • ,? 75 * Reference to a fluctuating body—Rules of Association 

binding. A lererencc may apparently be made to a societv consisting 
of a fluctuating body of members (Ruthven v. F.lgin, K.R. 2 H.E.S.cl 
535) or to a committee of a trades association f Keighley, Maxstead & Co 
In re (1893) 1 O.B. 405 = 62 K.J.Q.B. 105]. See also. Ram N a rain v. 
Aladhar, 10 C.W.N. 814 = 33 Cal. 1273. When a reference is made to 
an association consisting of a large and fluctuating body of persons, who 
cannot sit as a tribunal, the association has power to appoint individuals 
to act as arbitrators, and the rules of the association are binding on the 
parties. Ganges Manufacturing Co., Ltd. v. India Chand, 33 Cal. 1169. 
n the above case Harrifrton J. observed: “I agree with the arg ument 
V c ^ c ^ enc ^ ants where a dispute is referred to the award or a 

^ody of persons, who can sit as a tribunal, then the arbitrators arc not 
entitled to delegate their power to individuals. Rut in my opinion where 
a dispute is referred to an association consisting of a large and fluctuating 
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body of persons, who cannot sit as a tribunal, it must be taken that the 
parties intend that that body will carry out the arbitration in the only 
way in which it is possible to do so, viz., by individuals selected for that 
purpose”.* In Chatram v. Bridhichand, 30 Ind.Cas. 681=19 C.W.N. 
820 = 21 C.L.J. 584, Sri Lawrence Jenkins C.J. said: ‘‘The petitioners’ 
complaint is that the arbitrators refused to allow them to adduce evidence 
to establish their contentions and proceeded with the arbitration accord¬ 
ing to the Rules of the Tribunal of Arbitration established by the Bengal 
Chamber of Commerce, and not under the Indian Arbitration Act. The 
petitioners’ contention is that the arbitration clause in the contract is 
merely an agreement to abide by the decision of the Chamber without 
accepting to be governed by the wide powers of that body as expressed 

in the rules.The first question, therefore, which we have to consider 

is whether these rules were imported into the contract. Even without 
the assistance of any authority it appears to me that these were imported 
into the contract, and that without such importation the contract would 
be insensible so far as is related to arbitration. For it would involve 
the ridiculous position that every member of the Chamber of Commerce 
would have to sit on the arbitration. So that on the contract itself I 
should have felt no doubt. But apart from that there is a very careful 
judgement of Mr. Justice Harri?igton in Ganges Manufacturing Co., Ltd. 
v. Indra Chand, 33 Cal. 1139, delivered so far back as the 5th June. 
1960, where the "contract was in the same terms as that with which we 
are now concerned.” 


In In re Keighley Alaxtead & Co., (1893) 1 Q.B. 405, Lord Esher , 
M.R. said: “In the contract the parties had agreed, in case dispute 
should arise, to refer it to the arbitration of certain persons (who were, 
I suppose members of the corn trade) as arbitrators and under certain 
conditions : if no objection was taken by either party of the award, it 
was of course to be final : but if either party wished to take the matter 
to an umpire, as wav of appeal, as the parties call it, then the umpire 
was to be the Appeal Committee of the London Corn Trade Association. 
The case accordingly went to arbitration, and one of the parties, being 
dissatisfied with the award, wished the case to go before the umpire. 
Now. the parties had not only agreed that the committee should be 


* In the case the well-known maxim Delegate portestas non potest delegari (2 
Inst 507 Arg Factor v. Beacon, 5 Bing. N.C. 310) : or. as it is otherwise expressed, 
vicarius 'nor, vicadium- one agent cannot lawfuly appoint another to perform the 
duties of his agency are no, applicable. Tins rule apphes wherever the authority 
involves a trust for discretion in the agent for the cxerc.se of which he ts selected. 
The person to whom any office or duty is delegated-for example an arbitrator-can- 
not lawfully delegate the duty on another, unless he is expressly authorised to do so 
Broomd Leant Af«»m p. 639 citing Whclmorc v. Smith. 7 H. & N. 509 ; Thornburn 

t n 2 CP 384 (404) : Little v. Nen'ton 2 Scolt. N.R. 509: Reg v. Jones, 
m A Te 579; Hughes v. Jones. HSfcAd. 388 ; Wilson v. Thorpe, AM. fc W. 721 
v sharbr 12 M. & W. 712 ; Rather v. Chapman, 6 M. & W. 1 ; see also Russell 
lit , Frln ' p. 116. In Neale v. Richardson, (1938) 1 All. E.R. 753, such delegation was 
An rpfi as represent to act. See also Re Eastern Counties Rly. etc. (1863) 3 Deg. I. & 
Son S, 610. But ministerial work can be delegated. Thorp v. Cop. 2 C.M. fc R. Bu ‘ 

i, is very difficult to distinguish ministerial works. Stevenson v. Watson. (1879) 4 
' ' n , 4 ft So in case of reference to a body of persons, the above-mentioned rule 

not violated in View of the fact bv such reference the rules of that association 
'is imported in the reference as the parties agreed to be bound by these rules. 87 

c i j. 71= A I R. 1952 Cal. 294- 
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umpire, but they had agreed that it should be according to the rules of 
the London Corn Trade Association, which were well-known.” See also 
Fazalally Jivaji Raja v. Khimji Poonji, A.I.R. 1934 Bom. 47G ; Rathven 
Parish v. Elgin Parish, 2 H.L. 535 ; Bombay Co. Ltd. v. National Jute, 
16 Ind.Cas. 153 = 39 Cal. 669; Radha Kissen v. Lukhmi Chand, 56 Inch 
Cas. 541=31 C.L.J. 283 = 24 C.W.N. 454; Chandanmull v. Donaid 
Campbell, 23 C.W.N 707 (footnote) ; Heeralal Agarwalla v. Joakhn 
Nahapiet, A.I.R. 1927 Cal 647 = 31 C.W.N. 730= 103 Ind.Cas. 648 = 55 
Cal. 180 ; Sasoon & Co. v. Ram Dalt , A.I.R. 1922 P.C. 374 = 50 Cal. 1 = 
49 I.A. 366 (P.C.) ; Sura jm nil Asharan v. Chandmull, A.I.R. 1927 Cal. 
601=31 C.W.N. 686 = 103 Ind.Cas. 634; Jubillee Chamber of Commerce 
Ltd. v. Lain Amrit Shah. A.I.R. 1910 Lab. 180 = 42 P.L.R. 48; Patel 
Bros. v. Shr^e hlinakshi, A.I.R. 1942 Bom 239 = 44 Bom.L.A. 485 ; 
Abdul v. Mohamad. 32 Ind.Cas. 426 = 43 A. 56; Ramanath v. Nanju, 
A.I.R. 1953 Cal. 787. Where a contract contains an arbitration clause 
that anv dispute arising out of the contract “shall be referred to the 
arbitration of Bengal Chamber of Commerce under the Rules of its 
Tribunal of Arbitration for the time being in force” the “appointed 
arbitrator” is the Bengal Chamber of Commerce, though under the rules 
the Bengal Chamber of Commerce is authorised to delegate its powers 
to a smaller body. Bhuwalkcr Brothers Ltd. v. Fatechand, 87 C.L.J. 

71= A.I.R. 1952 Cal. 294. In the above case the court observed: 
“Counsel refers to the well-known case of Chailram Rmnbilas v. Bridhi- 
chand, 42 Cal. I140 = A.I.R. 1916 Cal. 689. in which it has been held 
that where a contract contains an arbitration clause by which it is agreed 
that anv dispute arising out of the contract shall he referred to the 
arbitration of the Bengal Chamber of Commerce, the rules of the Asso¬ 
ciation arc imported into the contract and are binding on the parties. 
For this proposition there was no necessity of citing a case. Because in 
this case the rules are not binding. 


“The question is whether by the arbitration clause an arbitrator 
has or has not been named. Counsel for the respondent also refers me 
to Rule 9 and other rules of the Tribunal and draws my attention to the 
words ‘appointed arbitrator’ in the rules and asks me to hold that the 
appointed arbitrator is the court which the Registrar shall appoint. 

‘I am unable to take the view that the arbitration clause, does not 
name an arbitrator. In mv view the ‘appointed arbitrator’ is the 
Bengal Chamber of Commerce, though under the rules the Bengal 
Chamber of Commerce is authorised to delegate its powers to a smaller 
body. 


"It is well-known principle that an arbitrator cannot delegate his 
authority to somebody else without the consent of the parties concerned. 
Tf the rules were not expressly or bv implication incorporated into the 
contract, the Bengal Chamber of Commerce would have no power to 
appoint a court bv its Registrar to decide the dispute. But bv incorpo¬ 
ration of the rules into contract, the Bengal Chamber of Commerce h;e 
been authorised to appoint bv its Registrar the court who actually will 
hear and decide the dispute. 

‘A fluctuating bodv like the Bengal Chamber of Commerce with 
such a large number of members cannot be called upon to arbitrate' a 
dispute. Things should be taken in a sensible wav. 1 he arbitrates 
appointed is the Bengal Chamber of Commerce. The i cferencc is to 
that chamber : the proceedings arc to be held under the rules of the 
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Tnbunal of Arbitration of that body. It has been admitted that the 
Bengal Chamber of Commerce is a registered bodv incorporated under 
the Indian Companies Act. It is, therefore, a definite persona, a legal 
entity to which reference can be made to decide disputes between parties. 
But the dispute is actually adjudicated upon by a court appointed under 
the rules of that tribunal.” See also Alohanlal v. Bisseswarlal, 48 Bom. 
L.R. 686; Bhuwalha Bros. v. Fatehchand , 87 C.L.T. 71=A.I.R. 1952 

Cal. 294. 


276. Customs inconsistent with normal procedure in a case 
where the fluctnatory body is an arbitrator. —^Vhere the appointed 
ai bitrator is the London Corn. Trade Association and where according 
to the rules of that Association the normal rules of arbitration is not 
followed, that award is not bad for settlement of disputes by stages if 
ir is not unreasonable or unlawful. Brain Smith Ltd. v. Wheat Sheaf 
A fills ( 1939) 2 K.B. 302 = (1939) 2 All. 1£.R. 251. In the above case the 
facts were as follows. By a contract under the rules of the London Corn 
Trade Association the respondent agreed to purchase from the appellants 
a parcel of Chinese White peas. The contract contained a clause pro¬ 
viding that “all disputes from time to time arising out of this contract 
shall be referred to arbitration.” Upon tender the buyers complained 
that the peas were not according to contract, and the question whether 
they were entitled to reject the shipment was referred to arbitration. 
The award was in the buyers’ favour. The buyers then put forward a 
claim for £187 10s. damages, the difference between the contract price 
of the peas and the price which they had to pay in the market to replace 
them. The seller took the point before the arbitrators that the hist 
award was final and binding between the parties, as to all disputes arising 
under the contract and that the buyers were barred from putting forward 
any further claim. The arbitrators, being unable to agree, appointed 
an umpire, who decided against the seller’s contention. On appeal bv 
the sellers to the Appeal Committee of the London Corn Trade Asso¬ 
ciation the award of the umpire was upheld, on the ground that theie 
was a custom of the trade in respect of such contract that a buyer who 
claimed to reject goods when tendered was entitled in the first instance 
to arbitrate the question of his right to reject, and then, in another 
arbitration, to put, forward a claim for damages for breach of contract. 
The Committee stated their award in the form of a special case: — 

Held that the award must be upheld because, even if there was only 
one cause of action, the parties to a contract under the rules of London 
Corn Trade Association must be taken to have agreed to carrv out the 
arbitration of disputes according to the custom of the trade which 
provided for the settlement of disputes in stages, and included the 
application of the rule of law that all relief to which a party might be 
entitled under one cause of action should be claimed in one proceeding ; 
and that the custom which was not illegal and was obviously a verv 

convenient one, was binding on the parties. 


Held further, that the first award was not equivalent to a judgment 
in an action for damages, but was merely a decision that the tender of 
the peas was not a fulfilment of the contract: that at the time of the 
first award the sellers were not in breach of this contract, because they 
mioht put themselves right by making another tender which was a proper 
one- and until there was a breach the buyers had no cause of action 
for damage. On these grounds, also, the award must be upheld. 
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277. Jurisdiction of arbitration to decide as to trade custom.— 

Where a contract for sale of goods provides that all disputes arising out 
of the contract shall be referred to arbitration, the arbitrators have 
jurisdiction to decide as to existence of a custom in the particular trade, 
the existence or non-existence of which is relevant to the trade meaning 
and effect of the contract. Produce Brokers v. llympia Oil, 85 L.J.K..B. 
160 = (1916) A.C. 314. In the above case Lord Loreburn, .said. “In my 
opinion the appeal arbitral committee had jurisdiction finally to find 
as they did in regard to the custom ol trade. I confess that 1 am iiq 
better able than was Lord Justice Buckley to understand the contrary 
principle laid down in Hutcheson v. Eaton, 13 Q.B.D. 861, and in North 
Western Rubber Co. 6’ Huttonbeach Co., In re, (1908) 2 k.B. 907 = 78 
L.J.K.B. 51. When an arbitrator has power, as here, to decide all 
disputes arising out of a contract, including questions of law, surely he 
must decide what the contract is, and he cannot decide that without 
introducing the custom. These decisions seem to mean that he can 
decide on the existence of a custom only if he decides rightly. There is 
no magic in a custom that an issue as to its existence should be treated 
differently from any other issue ol fact before an arbitral tribunal.” 
Lord Atkinson said: “It would, I think, be quite impossible for any 
court of law, not to treat such a determination as one made with full 
authority, and final in itself. Now, is there any essential difference 
between such a case and a cue where it is sought to construe the language 
of a contract in relation to. and through the medium of, a trade usage 
or custom ? In my opinion there is not. The language expressing a 
trade custom is taken to be imported into the language used by the 
contracting parties, whether written or oral, because it is presumed that 
they had the usage in their minds when they made their contract, made 
it in reference to that custom, and intended that the custom should form 
part of it. If they have used language in their contract inconsistent 
with the custom, that is one of the most effectual ways of negativing this 
presumption, excluding the custom, and declaring that their contract 
is unaffected by it.” See also, Meyer v. Dresser, 16 C.B.N.S. 616 (660) = 
5.1 L.J.C.P. 289 (294), per Erie C.J. ; Metzner v. Bolton, 23 L. J.Ex. 130 = 
9 lix. 518 ; / ticker v. Lingir , 8 App.Cas. 508. 


278. Appointment of foreign court as arbitrator. — A contract 
which provides that a dispute arising in relation thereto should be tried 
by a foreign court is considered a submission of any dispute arising 
between the parties to the arbitration of such foreign court. Eazlally 
v. Khimji, A.I.R. 1934 Bom. 476 (480) = 36 Bom.L.R. 1005=155 Ind.Cas. 
801; Hap Abdulla v. Stamp, A.I.R. 1924 Bom. 381=80 Ind.Cas. 528; 
Austrian Lloyd Steamship Co. v. Gresham Life Assurance, (190.3) 1 K.B. 
249 = 72 L.J.K.B. 211 ; Law v. Garret, 8 Ch. D. 26 (C.. A.): Kin finer & 
Co. v. Gruban, (1909) 1 Ch. 413 = 78 L.J.Ch. 117. So an agreement to 
refer dispute to a foreign tribunal entitles a defendant in this country to 
stay proceedings in an action brought against him to enforce the agreement 
unless the plaintiff can make out a case for injunction. Kirchner v 
Gru ban, supra. 

278. Judge in the cause as arbitrator. —The subjectmatter of an 
action may be referred to a judge as arbitrator. The judge in stub a 
case will, if such is the intention of the parties, be merely an arbitratoi 
and have no special powers by virtue of the fact that he is a judge, and 
his award will not be subject to appeal. Russell 15th F.dn.. p. 99 ; see also 
White v. Bucclench (Duke) (1866) L..R. 1 H.L.S.C. 70 ; Re Dm ha‘a 
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Country etc. (1871) L.R. 7 Ch. 45 : Harrison v. Wright, (1845) 13 M. &. 
W. 816; Burgers v. Morton, (1896) A.L. 136 = 65 L.J.Q.B. 321 ; Baikunla 
v. Sitanath, 38 Cal. 421 ; In re Nimmogadda Peda, 26 I.C. 355 ; Parbati 
Kwer v. Vaikunta, 44 Ind.Cas. 622 ; Ladgard v. Butt. 9 All. 191. 

280. Number of arbitrators.—Parties may appoint a single arbitra¬ 
tor or two arbitrators and an umpire, or two or more arbitrators without 
any umpire. Halsbury’s Laws oj England, 2nd Edn., Vol. li, p. 644 ; 
Abdul Shakur v. Muhammad Yusuf, 43 All. 456=19 A.L.J. 348 = 32 
• Ind.Cas. 426. 


281. Agreement authorising one party to nominate arbitrator for 
other party. —Where an agreement has provided that if any party refuses 
or neglects to appoint an arbitrator within certain days after one party 
shall have appointed an arbitrator and served a written notice upon the 
other party requiring him to appoint an arbitrator, then upon such failure 
the party making the request may appoint another arbitrator to act on 
behalf of the party so failing to appoint and the arbitrator so appointed may 
proceed and act in all respects as if he had been appointed by the person 
failing to make such appointment. The appointment of such arbitrator 
cannot be deemed to be inoperative or incomplete until other party received-, 
notice of it. Louis Dreyfus & Co. v. Hemandas, A.I.R. 1940 Sind 37. T. he 
period of days after which one party in accordance with the terms of the 
agreement may nominate an arbitrator on behalf of the other must be so 
many clear days commencing from the midnight after the receipt of the 
letter or notice requiring the other party to nominate his arbitiatoi. Ibid. 

282. Arbitration—term of business providing that dispute should 

be referred to arbitration of certain number of directors. — Where one 
of the terms of business of a company was the clause for submission of 

number of directors, it was held that 
be chosen from the directors was 


Commerce Ltd. v. Lain A un it Sha, 


disputes to the arbitration of certain 
the fact that the arbitrators had to 
oerfectly legal. Jubilee Chamber of 
A.I.R. 1940 JLah. 180 = 42 l’.L.R. 48. 

283 Arbitrator or reference.— Where the counsel s statement makes 

i • ic hpincr noDointecl as a rclercc and that lie is to 

,1 clear that a person is ^tng he was allowcd to ma ke the 

..take a statement n court, 111^^5 Qf th£ ties could not havc the 

statement after a © the c h ar acter of the referee, for it cannot be said 

IhltVrefcree can never be authorized by the parties to examine the parties 
before 'making his statement in court Such a person - »" -huratot. 

Kameswar Nath v. Ghulam Rasool Khan, 


is not an arbitrator 

I.L.R. 1939. All. 50=180 

1132 = A.I.R. 1939 All. 92. But an agreement 

Mahomed Mia v. Osman, 60 C.L.J. 173. 

?R0. Whether technical experts are arbitrators.— A me e agiec 

, * two nersons to be concluded by the decision of a thud does 

,ncnt . tlelf comtSutJ such third person an arrbitrator. To give him 

n0t character it should be intended that such person should deteimine 

r re In a a uasi -judicial manner. So where technical expert is authorised 
dispute m a q _ J . , e Q f his skill and judgment, he is not an 

of State, KiV, Ind.Cas. 598-A.LR. 

19 U. Sind. 201. cnn tract—officer referring to arbitration.— Where 

the military and a contractor for the supply ot 


285. Clause in 

an agreement between 
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fodder provided that, any dispute or difference arising out of this con¬ 
tract shall be referred to the arbitration of the officer sanctioning the 
contract, a reference made by the Assistant Director of Grass Farms is 
competent, an officer of the department is competent, in the absence of 
any indication in the contract that the reference should be made by a 
particular officer. Further the rules framed by the Government regard¬ 
ing the conduct of Government litigation have no bearing on the 
question of reference to arbitration. I he reference has to be made not 
to the person who sanctioned the contract but to the officer who may 
be holding the appointment of the sanctioning authority at the time of 
the dispute. So reference to the officer who became the successor to a 
different officer as the sanctioning authority on a reorganisation of the 
department is valid. Kedar Kath v. Secretary of State, 171 Ind.Cas. 
361. The clause in military contract providing that difference between 
parties should be referred to sole arbitration of officer to be nominated 
by Chief Engineer, Central Command Construction gives the power to 
the Chief Engineer, Central Command to nominate himself inasmuch as 
the words in the clause “any officer nominated” was sufficiently compre¬ 
hensive to include the Chief Engineer himself. Chajjumal & Sons. v. 
Dominion of India 1959 M.P.L.J. (Notes) 209. 

286. Who can he* appointed an arbitrator. —An arbitrator is a 
tribunal chosen by the consent of parties. Alahomed Ibrahim v. Ahmed 
Said Khan, 6 Ind.Cas. 219 (223). An arbitrator is a person selected by 
mutual consent of the parties to determine the matters in controversy 
between them, whether they be matters of law or fact, Russell, p. 92. 
Neither natural nor legal disabilities hinder a person from being an 
arbitrator. ( Vin Ab., A 2), for every person is at liberty to choose whom 
he likes best for his judge, and he cannot afterwards object to the manifest 
deficiencies of those whom he has himself selected. Bac. Ab.Arb. O. . 
Hunting v. Railing , 8 Dowl. 879; Russell , p. 92. “It is the most funda¬ 
mental principle of justice that a judge or a tribunal should not decide 
a dispute if there is a probability that he would be biased in the ca^e 
Bhuwalka Bros. v. Fatechand. A.I.R. 1952 Cal. 291 (305) : see also Eckerstc y 
in Mersey Docks, (1894) 2 Q_.B. 667 (670). 

287. Personal misconduct or interest. — If an arbitrator becomes 
unfit for his office, by reason of personal misconduct, or has a personal 
misconduct, or has a personal interest in the subject-matter of the award, 
unknown to one of the parties, so that it is not probable that he will 
faithfully and honestly discharge his duty, he is not a proper person to 
act as arbitrator. Russell, p. 93, citing Beddow v. Beddow, 9 Ch. 89 = 47 
L.J.Ch. 588 ; Parker v. Burroughs Colie's Part. Cas. 257 : EarI v. Stocker, 
2 Vern. 251; Seller v. Highland Ry., 56 Sc.L.R. 216 (H.L.) : hut sec 
Rangers v. Great Western Railway, 5 H.L.Cas. 72. An award made by 
a man convicted of perjury was held void. Parker v. Burroughs (supra) : 
Earl v. Stocker (supra) *. A dispute having arisen as to the result of a 
horse race, the stewards (who by the rules were to be the arbitrators ol 
all disputes) decided against a horse against which one of them had made 
a bet: Held that the decision of the stewards was not invalid on the 
ground of one of them being interested arbitrator. Ellis v. Hooper, 3 11. 
^ N. 766. A surveyor to and shareholder in a railway company, closely 
connected in interest with and holding many shares in another railway 
company, upon an arbitration between the latter company and a land- 
owner, under the Land Clauses Consolidating Act, 1845, was appointed 

19 
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umpire by the arbitrators, and as umpire made his award. The land- 
owner first discovered that the umpire was such surveyor and shareholder 
after the date of the award, and obtained an order nisi to set aside the 
award on that ground. In declining to set aside the award, Vice-Chancellor 
Knight Bruce observed: “With regard to Mr. Marmat, I am not clear 
that he ought to have been appointed an umpire, in point of delicacy, 
considering that he was not only surveyor to the Great Western Company, 
which is intimately connected with the South Devan Company, but that 
he held shares in the former company. I should, however, be going too 
far to set aside the award on this ground. There are somethings in this 
case, which it would have been better had they been otherwise; but I 
,think that there are no judicial grounds on which to set aside the awards.” 
Elliot and South Devon Ry., In re, 2 De G. Sc Sin. 17 = 12 Jur. 445. See 
also, Hawley and North Staffordshire Ry., In re, 2, De G. Sc Sm. 33 = 12 
Jur. 389. 


288. Disqualification by probable bias.—If there is an engage 
ment entered into between the arbitrator and one of the parties, unknown 
to the other party, which gives the arbitrator a direct pecuniary interest 
in deciding against the party who was ignorant of the engagement, th© 
court will not enforce a submission to arbitration. Kimbersley v. Dick, 
L.R. 13 Eq. 1 ; Kemp v. Rose, 1 Gift. 258 ; Russell, p. 93. But the mere 
fact of an arbitrator being indebted to one of the parties, is not of itseit 
sufficient to set aside an award, though the other party was ignorant ot 
the ciicumstances, and, as soon as he knew of it, objected to thenarburatoi s 
proceeding. Morgan v. Morgan, 1 Dowl. 611 =2 L J.N^-Ex. ob , but se 

Malmesbury Ry. Co. v. Budd, 2 Ch.D. 113 £££}' 

89 ; Mahomed v. Hahiman, 29 Cal. 278 = 6 C.W.N. 235 , Jag up . ' 

A.I.R. 1934 All. 658. . 

The existence of any circumstance calculated to bias the mind ot an 
arbitrator, unknown to either of the parties who have submitted to his 
rlcri'ion is a sufficient ground for interference of a court of equity. 
Kemp v Rose, 1 Gitf. 258. Therefore where a builder by his contract 
» 1 Ki' pif rn abide bv the decision and certificates of an architect 

bound himself to abide by^tn^ ^ ^ knQwing that the archit ect 

f s “ durance to^he employer that the cost of the building should 

not exceed a specified amount, although he refused to guarantee that 
not exceeu P ^ nQt colls idcr the decision of the architect made 

amount, the binding, but gave directions so as to ascertain, under 

rAuthority oi t S he S court, few mSch remained justly due to the builder. 
v Rose 1 Giff . 258. But an arbitrator does not necessarily mis 
nduct' himself by expressing an opinion on the subject-matter of a 
reference ^before formally entering upon it, even though such expression 
Is made in writing, and is identical in terms with the award finally made. 

Hutchison v. Hayword, 15 L.T. 291. 

289 Counsel habitually employed or retained pleader.—In cases 
of arbitration, where a person is appointed by two parties to exercise 
iudicial duties, there should be uberrima fides on the part of all the parties 
roncemed in relation to his selection and appoinment, and every dis¬ 
closure, which might in the least affect the minds of those who are propos¬ 
ing to submit their dispute to the arbitrament of any particular individual 

n/rro irds his selection and fitness for the post, ought to be made, so that 
as icg ; have every opportunity of considering whether the 

reference to arbitration to that particular individual should or should 
not be made When the arbitrator is the retained pleader of the plaintiff. 
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and where there is no disclosure of that fact before the appointment of 
the arbitrator, to the defendant who goes to arbitration consequently in 
ignorance of the fact, the award is not valid and binding on the defendant. 
Kali Prosanno v. Rajani Kant, 25 Cal. 141 ; but see Bright v. River Plate 
Construction Co., (1900) 2 Ch. 835, where a contract provided that all 
disputes arising thereout should be decided by a certain barrister. Dispute 
arose in which one party alleged misconduct, affecting fulfilment of their 
contract, on the part of the representative of a firm of solicitors. An 
action was brought to stay arbitration before the barrister on the ground 
that he had intimate professional relations with the solicitors. The question 
arose in the case whether an arbitrator named in a reference is not 


disqualified merely because circumstances may exist or arise such as to 
cause a suspicion or bias. In answering the question in the negative 
Cozens-Hardy J. said : “Now as a matter of strict law, I do not think 
1 could accede to this application. I must adopt the principle 
laid down by the Court of Appeal in the two cases Jackson v. 
Barry Ry. Co., (1893) 1 Ch. 238, and Eckersley v. Mersey Docks and- 
Harbour Board, (1894) 2 O.B. 667. which of course, are binding on me. 
Those cases clearly distinguish between an arbitrator appointed by name 
and another person fulfilling a judicial function. In Eckersley v. Mersey 
Docks and Harbour Board (supra), the engineer of the harbour board had 
been nominated in a contract between the board and a contract as the 
arbitrator in case of dispute as to the work contracted for. A dispute 
arose as to work superintended by the engineer’s son, and the contractor 
alleged incompetency on the part of the engineer’s son. It was held by 
the Court of Appeal unanimously that engineer was not an improper 
person to act as arbitrator. No one in that case would have contemplated 
when the contract was made that there would be any difference between 
the contractor and the engineer’s son. At the same time, no one would 
have thought the possibility of such a dispute a reason for not naming 
the engineer in accordance with the custom. It was laid down that in 


case of a named arbitrator all those considerations which afFcct the quali¬ 
fication of a person who may be suspected, though unreasonably, of bias 
in a judicial position must be laid aside, unless it can be shown that the 
arbitrator has prejudged the case or has actual bias.’’ 

290. Known interest whether disqualifies. —“The objection as to 
interest only applies to the case of a concealed interest. For if the arbitrator 
have an interest in the subject of reference well-known to the parties 
before they sign the submission, as if they refer to an owner of lands a 
question respecting the mode and expense of making a drain which will 
benefit the arbitrator’s own estate, she award is good notwithstanding bis 
own interest’’. Russell, p. 93, citing Johnston v. Cheape, 5 Dow. 217 ; 
Drew v. Drew, 2 Macq. 1. Sec also, Jackson v. Barry Raailway, (1893) 1 
C.h. 238 (245) ; Ives & Barker v. Williams. (1894) 2 Ch. 478: Clout and 
Metropolitan Ry., Jn re, 46 L.T.. 141 : Ranger v. G. W. Railway Co., 
a H.L.C. 72 : In re Haig & London. (1896) 1 Q B. 649. An arbitration 
clause referring disputes to the engineer of one party cannot be disregarded 
°u t ^ ie .S Tounc \ that the engineer is in substance a judge in his case unless 
there is sufficient reason to suspect that he will act unfairly. Ives & 
Parker v. Williams, (1894) 2 Ch. 478. Tn the above case Lind ley J.J 
in delivering his judgment said: “It is obvious that the sub-contractors 


must prove great deal more than that the engineers have formed an 
opinion already upon the subject of the dispute. They must attack the 
chaiacter of the engineers to such an extent, and in such a manner, as to 
show that the engineers will probably be guilty of some misconduct in 
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the matter of arbitration, that they will not act fairly. That is really 
what the evidence must establish. Having chosen to put themselves in 
that position, the sub contractors cannot complain of the legitimate conse¬ 
quence of their bargain ; but they could complain of the illegitimate 
consequence, and if it were true that these engineers were in collusion 
with the contractor so as to act unfairly or so as to lead the court to 
suppose that they would act unfairly, there would be some ground for 
saving that this arbitration clause ought not to be enforced.” Lopes L.J. 
said. “It must be borne in mind that they are not arbitrators in the 
ordinary sense of the word. They are arbitrators chosen and selected by 
the parties, selected with the knowledge that to some extent they must 
have an interest in the direction of their emplovers. It is well-known 
they must have it, and I think the words of Lord Justice Brown in the 
».ase of Jackson v. Railway Co., (1893) 1 Ch. 238 (246), at the commence¬ 
ment of his judgment, are highly instructive as to what the position of 

engineers or arbitrators is in a case like the present. He says : ‘‘It is an 

essential feature in the contract between the plaintiff and the railway 
company that a dispute such as that which has arisen between the 
plaintiff and the company’s engineer should be finally decided not by a 
stranger or a wholly unbiased person but by the company’s engineer 
himself. Technically, the controversy is one between the plaintiff and 
the railway company ; but virtually the engineer, on such an occasion, 
must be the judge, so to speak, in his own quarrel. Employers find it 

necessary in their own interests, it seems, to impose such terms on the 

contractors whose tenders they accept, and the contractors are willing, in 
order that their tenders should be accepted, to be bound by such terms. 
It is no part of our duty to approach such curiously coloured contracts 
with a desire to upset them or to emancipate the contractor from 
burden of a stipulation which, however erroneous, it was worth his while 
to agree to bear. To do so, would be to attempt to dictate to the 
commercial world the conditions under which it should carry on its 
business. To an adjudication in such a peculiar reference, the engineer 
cannot be expected nor was it intended, that he should come with a 
mind free from human weakness of a preconceived opinion. The perfectly 
open judgment, the absence of all previously formed or pronounced 
views, which in an ordinary arbitrator are natural and to be looked for 
neither party to the contract proposed to exact from the arbitrator of 
their choice They knew will that he possibly or probably must be 
committed to a prior view of his own. and that he might not be impartial 
in the ordinary sense of the word. What they relied on was his professional 
honour, his position, his intelligence.’ ” See also. Crawford v. Northern 

Light House, (1925) S.C. (H.L.) 22. 

But this rule is not applicable where the arbitrator has been impro- 
_-a,-]influenced bv the partv under whom he is employed. Hickman of 
Co V. Roberts, 82 L.J.K.B. 578 = 0913) A C. 229. In the above case, 
under a building contract the decision of the architect of the building 
owners relating to any matter or thing : or the goodness or sufficiency 
of any work, or the extent or value of any extra or omitted work, was to 
be final, conclusive, and binding on all parties: and payments as the 
work proceeded were to be made on the certificate of the architect, ine 
architect having taken a wrong view of his position and being imp> _ 
pcrlv influenced bv the building owners, delayed issuing ce [ tl J c ^ le f 
The outstanding balance due to the contrtctor. After the work had been 
completed and after the period of maintenance had expired, the contract 



Sec. 4] 


APPOINTMENT OF ARBITRATOR BY THIRD PARTY 


149 


brought an action against the building owners to recover the balance due 
to him. After the commencement of the action the architect issued his 
final certificate. In holding that the building owners cannot, as a defence 
to the action, rely on the issue of a certificate as a condition precedent to 
that right of the contractor to commence proceedings for the recovery of 
the balance. Lord Lore burn L.C. said : “I think the appellants cannot 
rely upon this certificate, either as a condition precedent or as an adjudica¬ 
tion binding on the other party. The architect, Hobden, did, I think, 
place himself in a position which deprived his certificate of the value 
which otherwise it would have had Lord Justice Fletchex Moulton after 
referring to what he had done, says : “He is no longer fit to be a judge, 
because he had been acting in the interest of one of the parties and by 
their direction. That taints the whole of his acts and makes them invalid, 
whatever subsequent matter his decision is directed to. I agree with that, 
but it is not, in my opinion, a case to which the terms ‘turpitude’ or ‘fraud’ 
are apt I think the real error of the architect was that he mistook his 
position ; that he meant to act as a mediator ; that he had not the firmness 
to recognise that his true position was that of an arbitrator, and repel 
unwoithy communications made to him by the appellants.“ Lord Asbournc 
said “I am of opinion that architect here did not preserve that attitude 
of judicial independence which was needed and required of him in the 

discharge of his responsible and possibly difficult duties : .I think that 

he had not present to his mind, and did not act upon that need for 
judicial independence that is requisite for anv one in his position and 
I entirely agree with the conclusion upon this subject expressed in the 
judgment in the Court of Appeal.” 

291. Subsequent acquisition of interest in the subject-matter of 
arhitratoin. —Subsequent acquisition of interest in the subject-matter of 
the reference disqualifies an arbitrator from continuing with bis work. 
Blanchard v. Sun Fire Office ; 6 T.L.R. 365 : Parker v. Burroughs , Colies 
257 ; Nuttal v. Manchester Cor. (1892) 8 T.L.R. 513 ; Edinburg Magistrate 
v. Lownie, (1903) 5 F. 71. 


292. General ru 

Madho Mai Kishore v 
Sir Sadilal C.J. observed 


le as regards appointment of arbitrator. In 

Firm Gurdial Rad ha Kishcn . 63 Tnd.Cas. 1007. 
__ “It is a well-established rule of law that there 
should be the greatest good faith on the part of all the parties concerned 
in relation to the selection and appointment of the arbitrator, and everv 
disclosure which might in the least afreet the minds of those who are 
proposing to submit their dispute to the arbitrament of anv individual, 
as regards his selection and fitness for the post, ought to be made, so that 
each party may have everv opportunity of considering whether the 
reference to arbitration to the particular individual should or should not 
be made. Kali Prosanno Ghose v. Rajani Kanta Chatterjee, 25 Cal. 1'11- 
See also, per Rupchand Bifaram A.J O- i n Firm of Motharam Dowlatram 
v. Firm of Mayadas Dowlatram , A.I.R. 1925 Sind 150. In Kemp v. Rose , 
1 GifF. 258 = 4 Jur. N.S. 919 = 32 I.T.O.S. 51=111 R R. 129 at page 135 
Stuart V.C. observed: “A perfectly even and unbiased mind is essential 
to the validity of every judicial proceeding. Therefore, where it turns 
out that, unknown to one or both of the persons who submit to be bound 
by the decision of another, there was some circumstance in the situation of 
him to whom the decision was entrusted which tended rev produce a bias 
in his mind, the existence of that circumstance will itistifv the interference 
of this court. Whether in fact the circumstance had anv operation m 
the mind of the arbitrator must, for the most part, be incapable .4 
evidence, and may remain unknown to every human being, pci haps even 
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unknown to himself. It is enough that such a circumstance did exist. 
The House of Lords had occasion to consider this doctrine in the case 
of Dimes v. The Grand Junction Canal, 3 H.L.G. 759 = 88 R.R. 330.” 

In the last-named case a public company, which was incorporated, 
filed a bill in equity against a landowner, in a matter largely involving 
the interest of the company. The Lord Chancellor had an interest as a 
shareholder in the companv to the amount of several thousand pounds,, 
a fact which was unknown to the defendant in the suit. The cause was 
heard before the Vice-Chancellor, who granted the relief sought by the 
company. The Lord Chancellor Lord Cottenham on appeal affirmed 
the order of the Vice-Chancellor. Now the question is raised whether 
the fact that the Lord Chancellor was the holder of shares in the plaintiff 
company rendered him incompetent to hear and decide the suit and his 
incompetency affected the Vice-Chancellor, who was his deputy. Baron. 
Parke in delivering the unanimous opinion of the judges observed: 
“We think that the order of the Chancellor is not void ; but we are of 
opinion, that as he had such an interest which would have disqualified 
a witness under the old law, he was disqualified as a Judge : that it was a 
voidable order, and might be questioned and set aside by appeal or 
some application to the Court of Chancery, if a prohibition would not lie. 
Lord Chancellor Lord St. Leonards observed: “In reference to the 
question upon which Her Majesty’s Judges, a few days since, gave thetr 
opinion, at the desire of this House, the effect of that opinion, in whic 
I for one entirely concur, is that having regard to the interest which t e 
late Lord Chancellor had in the Grand Junction Cana 1 Company his 
decision must be deemed to be voidable, and that an appeal to t is 
must be considered, as proceeding in a court of equity. tk P ro P er “P 

to be taken to aviod such a decree.Upon the other 5J"' 

which I never entertained any doubt, namely, whether the decree and 
orders of the Vice-Chancellor could be affected by the circumstance that 
the Lord Chancellor who affirmed them had an interest in the sub,ect- 

,natter of the suit, the learned Judges have Riven the^^hicl! I alwavs 
opinion, and in that opinion I entirely eoncur.tt ..that which I 
entertained. It is impossible to represent, upon the suitable authoiit> 
uiven to the Vice-Chancellor, that he is in the situation ot a mere deputy, 
so as to fall within the cases referred to. or to say that therefore a y 
order or decree made by him would he void or voidable in case the Lord 
Chancellor himself had an interest in the matter ^of the suit. There 
no warrant for such an opinion in the words of the statute.. 

In Co-operative Hindustan Bank v. Bholanath. 31 Ind.Cas 597 = 19 
CWN 165 Mr. Justice C.hitty observed: “Now it is clear that if an 
arbitrator, unknown to one of the parties, has a personal interest in the 
subject-matter of the award, it would be improper that he should act as 
arbitrator as the fact of his havinR such an interest might influence his 
decision ' But in this case, as his interest was so small and was apparentlv 
unknown even to himself, it is impossible to say that it could have 

influenced bis award in any way.” 

293. Relationship.—The known relationship of the arbitrator to 

one of the parties does not make the award invalid. By hunt v. Preonath, 
<> 9 W.R. I n delivering the judgment of the court Jackson J. said: “No 
misconduct or corruption is imputed to the arbitrators. The utmost 
that the Moonsiff says is that the award smacks of partiality, and the 
partiality is surmised from the fact that one of the arbitrators was a 
relation of the defendant. Thar was not a circumstance unknown at the 
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time when the reference was made. Both parties knew whom they selected 
as arbitrators, and took them with their relationships and probable bias. 
If the courts referring matters to arbitration were at liberty to take up 
the award and consider the grounds on which it is based, there would 
be an end to the finality of arbitration award which the law intended.” 
But undisclosed relationship of an arbitrator to one of the parties will 
affect the validity of an award. Trustees of the tirm of Motharam 
Dowlatram v. Tirm of Alayadas Doiulatram, 78 lnd.Cas. 521 = A.I.R. 
1925 Sind 150. In the above case Rupchand Bilaram A.J.C. said: “I 
am of opinion that it was incumbent on respondent No. 1 and the arbi¬ 
trator to disclose the existence of such close relationship between them 

to respondent No. 2.In Kali Prosanno Ghose v. Rajani Kanto 

Chatterjee , (1899) 25 Cal. 141 (144), failure to disclose the fact that the 
arbitrator was the retained pleader of the plaintiffs was held to invalidate 
the award. In Alahomed VVahiduddin v. Hakiman, 29 Cal. 278=0 

C.W.N. 285, failure to disclose the indebtedness of the arbitrator to the 
party in whose favour the award was passed was held to invalidate the 
award. In 'Turnbull v. Pi per ton, (1915) 8 W.R. 82 (Canada) (referred 
to in Vol. II of the British Empire Digest, page 549), the court held that 
the fact that the arbitrator was a brother of one of the parties to the 
proceeding affords a real likelihood of an operative prejudice on the 
part of the arbitrator. 

“Whatever may be the efiect of such relationship among other people, 
so far as the Hindus in Sindh are concerned, the fact that the arbitrator 
is related to one of the parties as his lust paternal cousin does afford a 
real likelihood of an operative prejudice on his part and the existence 
of such relationship with one of the parties unknown to the other dis¬ 
qualifies him from acting as an arbitrator. It is not necessory for 
respondent No. 2 to prove actual bias or partiality on the part of the 
arbitrator or to prove that the existence of this relationship had any 
operation on his mind, which is for the most part incapable of evidence 
and may remain unknown to every human being, perhaps even unknown 
to himself; per Stuart, V.C., in Kemp v. Rose, 114 R.R. 429 (435)= 1 

Giff, 258=4 JurN.S. 919 = 32 L.T.O.S. 31. The rulings in Bykunt Nath 
Mookerjee v. Prionath Ghose, 22 W.R. 447, where the party objecting 
to the award knew of the arbitrators’ relationship, or the rullings referring 
to the contracts for works or for supply of goods where the engineer of 
the employer is named as an arbitrator in the submission clause contained 
in the contract and agreed tc> as a person not indifferent to the subject- 
matter of the dispute as in the case of the Secretary of State for India v. 
Arathoon, 5 Mad. 173, or Jackson v. Barry Railway Co ., (1893) 1 Ch. 
238 = 68 L.T. 472, have no bearing on the present case. A party who 
agrees with open eyes to abide by the decision of a person who, he knoics, 
is not an indifferent person, cannot subsequently object to the award, 
unless he proves as a fact a good deal more than the existence of this 
relationship such as actual partialitx.' , See also, Ghulam Mahomed v. 
Gopal Das, A I R. 1933 Sind 68 = 113 lnd.Cas. 635. 


Necessary witness as arbitrator. —A necessary witness in a 
ro SC , i S Jj is n i bilified from acting as an arbitrator. Hogg v. Belfast Cor . 
a. I.L.T. 62 = (1919) 2 I.R. 305 (Div. Ct. Ireland). But an award given 
by arbitrators some of whom gave evidence in the arbitration proceedings 
tan be upheld, if the parties agreed, while entering into the contract 
r . er to ai 'bitration, that the arbitrators should also be witness. 
Brojendra Kumar v. Puma Chandra, A.I.R. 1931 Cal. 53 = 34 C.W.N. 
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689 = 129 Ind.Cas. 428=58 Cal. 569. In the above case Mitter J. observed: 
“It appears from the affidavit in answer of the opposite party that two 
of the arbitrators who had personal knowledge about the matter in dis¬ 
pute stated what they knew to the other arbitrators in the presence of 
both the parties. In these circumstances it is difficult to say that the 
parties did not contemplate that the arbitrators would be examined as 
witness.” In Alachan v. The W orkers’ Union, (1929) 1 Ch. 602 (624), 
the court observed: “Moreover, it is well-settled by the decisions of the 
Court of Appeal, that if the parties to a contract agree that a person who 
may well be suspected of a bias or who may be deciding in his own cause 
will not interfere: Jackson v. Barry Ry. Co., (1893) 1 Ch. 238=68 L.T. 
472: Eckersley v. Alersey Docks and Harbour Board, (1894) 2 Q-B. 677. The 
position is one as Davey L.J. remarked in the latter case at page 673, 
which prima facie raises some surprise in a judicial mind ; but he adds 
‘that is contract of parties.” 

5. The authority of an appointed arbi- 
A.uthority of apointod trator or umpire shall not be revocable except 
arbitrator or umpire w nj t tl ie leave of the Court, unless a contrary 

leavTof Court. XC ° Pt V intention is expressed in the arbitration 

agreement. 


295. N.B. —This section corresponds to section 5 of the Indian 
Arbitration Act of 1899. Section I of the English Arbitration Act of 
1889 (Stat. 52 & 53 Viet., c. 49) and Section I of the English Arbitration Act, 
1950 given in the Appendix. 

296. At common law submission revocable until award was 

made. —The authority of an arbitrator is, common law, in its nature, 
revocable, and no act of the party submitting can render it irrecoverable ; 
but if the party is bound under a penalty to abide by the arbitration, the 
bond is forfeited bv his countermanding the authority. Vynior’s case, 

(1610) 8 Co. Rep. 80(a). Generally speaking, the submission may be 

revoked at any time before an award is made. Per Dallas C.J in Clapham 
v. Higham, 1 Bing. 89. The Stat. 9 & 10 Will III, c 15 made no 
difference in this respect. Milne v. Grams 7 Last 611. Submission 
may be equally revoked, whether it be by deed, or other writing, or by 
a judge's order or order of nisi pnus. Clapham v. Higham, 1 Bing. 89 , 
MilnJv Gratix, 7 East G08 ; Newgate v. Degeldcr, 2 Keb. 10 ; Warburton 
v Storr 4 B & C. 103 = 3 L.J. (O.S.) K.B. 156 ; Aston v. George, 2 B. & 

A 395 Grem v. Pole, 6 Bing. 443 = 8 L.J. (O.S.) C.P. 149. It seems 

that where the submission is by deed, the revocation ought to be by 
deed also according to the rule.— unumquodque eo dissolve ligamine quo 
Ihralum est vid. Res. v. Wait, 1 Bing. 121; contra: Parker v. Lus, 2 
Kcb 64 It is revocable even when it is “made irrevocable by the express 
words of the submission, for nothing under a legislative power could 
make irrevocable which was in its nature revocable, for the arbitratoi 
beinff constituted and put in the place of the parties by then-consent to 
,, rr fo,- them, could no longer act than he had such consent, and an awaia 
made subsequent to revocation is a nullity. Bac. Ah. Arb. B.” Russell, 
122 The power to revoke at common law remained even where the 
submission had been made a rule of court & Co. and Aleter, in re, 

LR 6 CP. 212 = 40 L.J.C.P. 145) because an arbitrator was in contempla¬ 
tion'of law'merely an agent appointed by the parties to decide th £ ™ att ^ 
in dispute between them, and his authority is therefore revocable b) either 
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of his principals. Vynior’s case, 8 C.Rep. 80 (a) ; Hide v. Peril, 1 Cas. In Ch. 
185 ; AltlIs v. Bayley, (1863) 2 Pi. 8c C. 36 ; 1 hompson v. Anderson (1870) 
L.R. 9 Lq. 523 ; lie House & Co., and Aiier & Co., (1871) L.R. 6 CP. 212 
(217) ; lie Alitchell and Izord and Governor o) CeyLon, (1882) 21 Q.B.D. 
408 ; Dole man & Sons v. Ossell Corporation, (1912) 3 K.B. 257 Clapham v. 
Higham, (1822) 1 Bing. 89 ; Halsbury, 2nd Ldn., Vol. 1 p. 634. 

But a party cannot revoke his bond or deed ot submission (. Milne v. 
Gratix, 7 hast 611) but will be liable to be sued upon it. And if alter 
the submission (whether such submission is by a judge's order, order ot 
nisi prius or agreement within State 9 8c 10 Will. Ill, C. 15) is made a 
rule of court, either party revokes the submission, such party so revoking 
will be guilty of ana liable to an attachment tor a contempt, Milne v. 

Gratix, 7 East 611 ; Clapham v. Higham, 1 Bing. 89; Haggett v. Welsh, 1 

Sim. 134 ; Green v. Pole, 6 Bing. 443. 

297. Changes made by Statute 3 & 4 Will. IV, c. 43. By 

section 39, State. 3 & 4 Will. IV, c. 43, passed in 1833, it was enacted 
that the power of the arbitrator appointed in pursuance ot a rule of court 
made in an action, or in pursuance of a submission containing an agree¬ 
ment that the submission should be made a rule ot court is not revocable 
by any party, without the leave of the court. By the same section powei 

was also conferred on the court to enlarge the time for making an award. 

Vide Alitchell v. Governor of Ceylon, 21 Q.B.D. 408 = 57 L.J.Q.B. 524 
Section 17 of the C.L.P. Act, 1854, (Stat. 17 8c 18 Viet., c. 125), enacts, 
that every submission might be made a rule of court, unless the agreement 
expressed a contrary intention. But notwithstanding these enactments, it 
remained the law that where there was no agreement that the submission 
should be made a rule of court, and where no action was pending, the 
authority (although the submission has been made a rule of court) is 
revocable. In re Rouse & Aleir, L.R. 6 C.P. 212 = 40 L.J.C.P. 145 ; Randell 
v. Thomson, 1 Q.B.D. 748=45 L.J.Q.B. 713. But where, however, by a 
contract containing an arbitration clause it was agreed that the provisions 
of the C.L.P. Act of 1854, with regard to arbitration should apply to the 
arbitration thereby agreed to, it was held that the contract by incorpoia- 
ting section 17 of the C.L.P. Act, 1854, impliedly provided for the 
submission being made a rule of court ; and that consequently the 
authority of an arbitrator who had been appointed under the submission 
could not be revoked. In re Alitchell & Izord, (C.A. 1888) 21 Q-B.1L 
408 = 57 L.J.Q.B. 524; Campbell's Ruling Cases, Vol. Ill, p. 363. By 
section 1 of the Arbitration Act of 1889 (52 8c 53 Viet., c. 49), ellorc was 
made to remove their defects. 

298. Section 1 of the English Arbitration Act of 1889—criticism 

of. —The Arbitration Act, 1889 (52 & 53 Viet., c. 49), repealed the clauses 
of the former Acts mentioned above. Section 1 of that Act enacts : A 

submission, unless a contrary intention is expressed therein, shall be 
irrevocable, except by leave of the Court or a fudge, and shall have the 
same effect in all respects as if it had been made an ortlei of the Court. 
Phis section has been much criticised by Boieen in Re Smith & \el\nn. 

25 Q.B.D. 544 = 59 L.J.Q.B. 533 (5.36). There Ilis Lordship observed: "We 
have to construe section 1 of the Arbitration Act of 1889. 1 he word 

‘submission’ is a word used with some inexactitude, both in cases and in 
the text-books. An agreement to refer to arbitration was always irrevocable 
by one of the parties, but there may be an agreement to clothe a particulai 
arbitrator with authority, which authority could be revoked, and then the 
agreement in that sense became useless. The distinction between the two 

20 
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cases, which must be borne in mind, is pointed out by Lord Justice 
Mellish in Randell v. Thompson, 1 Q.B.D. 748 = 45 L.J.Q.B. 713. The 
difficulty here is that the definition of ‘submission given in section 27 of 
the Act of 1889, includes cases in which the arbitrator is not named. The 
Statute 3 8c 4 Will. IV, c. 42, section 39, recognised the distinction, and 
enacted that the power and authority of an arbitrator was not to be 
revocable by any party to the reference when it had been made a rule of 
court ; but the mandate given to the arbitrator was revocable. The difficulty 
here arises with regard to the words of section 1 of the Act of 1889, that 
the submission is to have the same effect as if it had been an order of 
the court. It was said that the agreement here is a general agreement 
to refer, and is to have the same effect in all respects as if it had been 
made an order of the court ; but the mere fact of making a submission 
a rule of court did not give the court power to compel a party to appoint 
an arbitrator when the arbitrator was not named in the submission. 

“The Act of Will IV, therefore, would not have applied to such an 
agreement as this. The power of the court to attach a party for not 
appointing an arbitrator is explained in the judgment of Mr. Justice 
Willes in. In re Rouse & Meir, L.R. 6 C.P. 212 = 40 L.J.C.P. 145, from which 
it docs seem that a party might be attached if he revoked the authority 
of the arbitrator after he had been appointed, and after the submission 
had been made a rule of court. I find no authority, however, where a 
party has been attached for not appointing an arbitrator in accordance 
with the agreement to refer ; ond if the practice was not to make the 
submission a rule of court until after the arbitrator has been appointed, 
then no such authority would be found. I am not sure whether the submis¬ 
sion in the case of In re Rouse & Meier was made a rule of court before the 
arbitrator was appointed, but the object of making it a rule of court was 
to o-ive the court power to enforce the award. There is certainl) no case in 
which specific performance of an agreement like th.s has been granted 
nor have I ever heard of an attachment at common law against a party 
Por not appointing an arbitrator in accordance w.th an agreement to refer 

The result appears to be that, when once an arbitrator is duly 

appointed his authority is irrevocable ; but there is not power to compel 

m P twilling party to proceed with a reference except in cases specially 

an u . n . , f ° «_ v r T p Act 1854, and now by the 5th and 6th 

provided for f^Xt/adJn Act WW The submission or agreement to 
sec,ions of jhe Arbitration Ac . ^ irrevocablc> but where a n arbitrator 

icfer is it seif, as > and in a casc lo which 5th and 6th sections of the 

has not ‘ PP apply, there are no means by which one of the parties 

*n compel’the mher^f unwilling, to proceed w\th reference. Campbell’s 

Ruling Cases , Vol. III. P- 367. _ , 

299 Indian law before the passing of Act IX of 1899.— An awa 
mnde bv private submission may be valid and binding, though no proceed- 

- section 327 of Act VII of 1859, have been taken to enforce it. 
£irit/V£/ Narain v.' Gouree Prasad , 7 W.R. 269. In that case Normal J. 
observed ■ “If it is found that the plaintiff revoked the submission 
? V award was made, it will be necessary to see whether there is 
anything in the submission to take the case out of the almost 
rule that such a submission to arbitration is revokable. So from 
ase it is clear that the Indian courts even before the passing of the 
Arbitration Act of 1899, held, that an award made by PL^ate subm 
was valid and binding apart from section 327 of Act VIII of ’ ble 
ihat it was a universal rule that a submission to arbitration was revocable 
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before award. Norman J. laid down the above rules following the 
English Common Law rule as stated in Goscoyne v. Edwards, 1 Y. 8c J. 19, 
and Tomlinson v. Arriskin, 1 Comy’s Rep. 528. In Aka Adyappa v. 
Nandula Peraiya, 3 M.H.C.R. 82, Holloway J. olso observed : "In this 
case the Principal Sader Amin found that there had been a withdrawal 
by the plaintiff from arbitration previously to the award. It is clear. 
Therefore, on the English cases that no valid award could have been 
made, because there was no longer that concurience of will which would 
set up a tribunal not constituted by law. As to the Code of Civil Procedure 
(1859), it is provided by section 326 that any submission to arbitration 
may be made a rule of court, and then the submission is not counterman- 
dable. But the necessity of this provision is strong evidence of what the 
law was before, and therefore still is where the provision has not been 
acted upon.” See also, Jeokaran Lai v. Mathura Pershad, 1 N.W.P.H.C.R. 
252 ; C. Koegler v. The Coringa Oil Co. Ltd., 1 Cal. 42 \Chhaya Mai v. 
Kashiram, 57 P.R. 1876. But in subsequent cases this rule has not 
been followed. 

In Napaswarny Naik v. Rungasamy Naik, 8 M.H.C.R. 46, again the 
question arose whether such a submission is revokable. In answering the 
question the court consisting of Sir W. Morgan C.J. and Holloway J 
observed : But we cannot admit that by the law which* governs this case, 
a person is allowed to revoke, at his pleasure, or without sufficient cause, 
the authority of arbitrators once appointed, and to whom a difference 
has been submitted. 


In England, no doubt, a rule of law had been long prevailed which 
enabled parties, in breach of binding engagements and without show of 
excuse, to revoke the arbitrators’ authority at any time before the making 
of an award, and, in some instances here, it had apparently been assumed 
that a like rule existed. 

In the case of a reference through the intervention of a court, or 
where the order of reference or award is filed in court, it is now clear 
that these provisions of the Code of Civil Procedure do not permit such 
\ , w V ?i^ 1 S n ^ authorit y r Pestonjcc Musserwan\ec v. D. Manc'chjce & Co., 
I 19 _ inSIror, confirmed on appeal by the Privy Council in 12 M I.A. 
M .. W R ' P ‘ C - Scc a,so - v - Ramaraya, 7 M.H.C.R. 257]. 

“In the present case, the reference having been made without the 

' Vi 110 " ° f % C u U, ’r ° f I l,sticc - can il h <-' said that the authority was 
revocable, even if the fact that it was withdrawn before the award was 
a s s u id o ci • 


The horror , which formerly prevailed in the English courts, of 

PlaCC in British Inc,ia - w here it has alwavs 

the policy of the Legislature to promote the reference of disputes 

I” “'’"Wane v. Ralti, 5 K. & B. 132- 24 I..J.Q.B 269. which was an ac tion 
on a contract containing an agreement .hat. should any difference arise, the same 
should he left to arbitration in the usual manner; averment, that a difference arose: 
and breach, that the defendant refused to refer it to arbitration, it was held on 
demurrer that an action lay. Lord Campbell C.J. observed in the course of bis 
judgment (p. 136) ; ' There seems at one time to have prevailed in our courts 
horror of a domestic forum which I can neither, sympathise with, no, account for : 
nit the Legislature has recently, in the Common Law Procedure Act. 1854 (17 & IS 
Viet. c. 125). section 11. made a provision in such cases, not that the agreement 
to refer shall be pleaded in bar. but that the court may stop the action. This shows 
the opinion of the Legislature that such agreements arc not contrary to public policy." 
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to arbitration ; *and the framers of the Code, in this Chapter on Arbitra¬ 
tion, embodied most of the existing law of the Company’s courts. 

“Having regard, not only to the former law in force in this country, 
but also to the provisions of the Indian Contract Act of 1872 -fsection 28, 
we are inclined to sav that an agreement to refer an existing dispute to 
arbitration, is binding and capable of enforcement at any other lawful 
contract, and that a submission of such dispute to arbitration once made 
is not. without just and sufficient cause, revocable.” 

The above view is reiterated by the various High Courts in subse¬ 
quent cases. In Perumal Satya Narain v. Perumal Venkata Rangayya, 
27 Mad. 112, the court observed at page 115: “But in this country, as 
pointed out in the case of Nagaswanty Niak v. Rungaszoamv Niak, 8 
M.H.C.R. 46, the policy of the Legislature has always been different 
and the English Common Law rule has not been followed. According 
to the law here the submission of an existing dispute once made is not, 
without iust and sufficient cause, revocable even in the case of a submission 
which has not been made a rule of court, while, with reference to a 
submission which has been a rule of court and consequently where tne 
matter has become the subject of a suit, the submission can be revoked 
only with the leave of the court for good cause shown • 

Maneckjee, 12 MI.A. 112." .Similarly, in J. G. Smith v.Ludha Ghella 
Tiomodar. 17 Bom. 120 (145), Farrar, J. observed: X wish for myself 

sav that I do not nt^ree that it is law in India that one of the Parties to 
a written reference can recede from it without cause before award made . 

aLe to submit the^ratter in ™ = 

of one or more specified persons, no party t_ & _ 

• - — ;—I r noi Mav 1793)—“A Regulation for referring 

Bengal Regulation XVI o £ cases lo the decision of the Na/irs”- 

suits to arbitration, and submitting Benares by Regulation XXI of 

w»* ex«nd«l with '^-"^'meranv^cept asto the Preamble and section 10 
1R02 (1st January, 1802). and '*“ ra ' ^ , (2 4th March , 180 S1. for the Ceded 

which were omitted, hv ***£«*« *» superseded hv Reflation X of 1028. 

Provinces. Sec also. Regula Regulations were those "concerning disputed 

section ,8. Suits referred under d; f ese barRains Qr non . pcrfo rmance of 

a.counts, partnership^ debt exceed two hundred (sicca) rupees, and 

,n which the cause of acn (he ammmt or vaUle „f which shall not 

foi money P hundrcd P (sircn) rupees'. Bengal Regulations VI of 181*. 
exceed the sum Regulation XVI of 1793, and Regulation XXI of 1803. 

extended the P~™ ^ouOtitic to land. See also. Madras Act V of 1816. section 
•:o as io inc u P , i )V Act XXVITI of 1855. and section 19 by Regulation IX ° 

14 ° f 'vhi^e secTion 7 was modified hv Ac. VIII of 1840. See also. Madras Re R »lat.on 


contracts, in 
“in suits 


1828. 


\V3S ITU H.I I ■ 1 1 • » ' 1 --- - _ • 

XII of 1816. relating to the Collectors powers to refer disputes as to lands, hounndar.es, 
etc., to village panchayats. 


passed on the 1st fanuarv, 1827. 

a civil nature by means of arbi- 


Bnml.aov Rc S uIa.ion VII of 1B2T nas 
facilitate the amicacblc adjustment of d.sputes of 

trators (a panchayat). section 28, after decIarinR "every 

+ T1 ,e Indian Contract Act.^flX of ^ from cnforcin „ his 

agreement, bvwluchav p bv time within which he may thus enforce 

rights under, extent" provides that -contracts to refer any dispute wh.ch 

or question which have already arisen (E.ccplion 2). to 

arbitration are no, rendered illegal by this sect,on. 
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arbitrator's authority revocable 


the submission unless for good cause, and that a mere arbitrary revo¬ 
cation of authority would not be permitted”, was applicable both in 
cases where the arbitration was made a rule of the court as well as in 
cases of private reference. Vide Sultan Muhammad v. Shea Prasad, ZO 
All. 145 ; Coley v. Da Costa , 17 Cal. 200; Abalakhee v Ooden Singh, 
15 W.R. 331 ; Sheo Narain v. Bala Ran , 7 All. 273 -.) A.W.N. 1- . 
Nilmonee v. Mohima , 17 W.R. 510; Banudhar v. 29 All. 13 = 3 

A.L.J. 613 = (1906)' A.W.'N. 253 ; Hashati Ah v. Hosdar Ah, lU IK 

300. Umpire, meaning of —An umpire is a third person, who 
is to decide a controversy or question submitted to arbitrators, in case 
of their disagreement. Blackstone ; Louis Dreyfus & Co. v. He man das, 
A I R. 1940 Sind 37 ; Yeshovant Ran v. Datlaraya Rao N.R. (1947) Nag. 
631. When an agreement for arbitration by an even number of arbi¬ 
trators provides for any difference between them to be decided by a 
named person, even if the word “umpire” is not used in connection with 
that person, he can only act in that capacity If such an agreement 
provides that the matters of difference or which were not determined 
by the arbitrators should be decided by a named judge of the High Court, 
the latter docs not act extra cursutn curiae as a judge when he disposes 
of the matters referred to arbitration but acts as an umpire in the arbi¬ 
tration. Bengal Silk v. Aisha 231 Ind.Cas. 187 = AIR. 1947 Cab 106. 
If there is disagreement between the arbitrators there is no award and 
the jurisdiction of the umpire is attracted. In the absence of a contrary 
provision in the arbitration agreement the umpire must adjudicate upon 
the whole case, even if the arbitrators disagree in one point. It is rcallv 
for the umpire to decide if there is a compromise or withdrawal of the 
reference which cannot be retracted. Even if there is a compromise the 
umpire may make an award in accordance with the compromise. In fact 
the umpire ought to embod' the admitted clause or compromise in 
the award unless the parties invite him not to do so. Probodh Kumar v. 
Union of India , 56 C.W.N. 436. 


301. Authority of an appointed arbitrator or umpire ,s 
irrevocable. —An “arbitration agreement” means a written agreement to 
submit present or -future difference to arbitration, whether an arbitrates 
is named therein or not. [ Vide section 20?).1 Section 5 of the old 
Arbitration Act of 1899 enacts that “a submission, unless a different 
intention is expressed therein, shall be irrevocable, except bv the leave 
of the Court*. Commenting on the corresponding section of the English 
Act ( vide section 5 of the English Arbitration Act of 1889). Bowen L.J. 
in Re Smith & Nelson <1890) 25 Q.TVD. 545 at p. 547. points out that 
the language “a submission shall be irrevocable” is ambiguous ; the 
word “irrevocable” being applicable not to the agreement to refer, but 
to the authority of the arbitrator. The definition of “arbitration agree¬ 
ment” includes both kinds of agreement, namelv. an agreement of 
arbitration where arbitrators have been named or where such persons 
have not been named lvide iWanchestrr Shih v. Pearson, <1900') 2 OB. 
606.1 This change has been made bv the Legislature to meet the criticism 
of Bowen L.J. in the above case where he said: “The word ‘submission 
is a word used with some inexactitude, both in cases and in the text-books. 
An agreement to refer to arbitration was alwavs irrevocable bv one of 
the parties, but there may be an agreement to clothe a particular arbitiatoi 
with authority, which authority could be revoked, and the agreement 
in that sense became useless.” 
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302. “Shall not be revocable.” —Where there has been a valid 
reference to named arbitrators, the submission is not revocable except 
by the leave of the court. Sawyer v. Louis, 20 Ind.Cas. 504 = 7 S.L.R. ; 
Ismail v. Hansraj, A.I.R. 1955 Raj. 153. Once a valid submission has 
been made to an arbirator, it is irrevocable without leave of the court, 
under this section, and if the arbitrator refuses or neglects tc* act, the 
procedure laid down bv section 8 of the Act should be adopted. So 
long as the arbitrator holds his mandate unrevoked, the parties cannot 
appoint a fresh arbitrator. Dwarka Prosacl v. Finn of Dipchand, 44 
Ind.Cas. 360=11 S.L.R. 101. See also. Firm of Dhanpatmal v. Firm of 
Kishenlal, 35 Ind.Cas. 536= 10 S.L.R. 1 ; Bansidhar v. Sital Prosad, 29 
All. 13 ; Chiddu v. Kunwar Sen. 29 All. 49 = 3 A.L.J. 654 ; Lekhraj Singh 
v. Dulhma Knar, 4 All. 302 ; Ram Narain v. Balu Singh, 18 All. 46 
(49); Kesho Ram v. Pearee Lai, 21 A.I.J. 209 = 71 Ind.Cas. 761=A.I.R. 
1923 All. 223. This section provides that the authority of an appointed 
arbitrator shall not be revocable except by the leave of the court, implying 
thcrcbv that with such leave it inav be revoked. Prafulla v. Panchanan, 
A.I.R. 1946 Cal. 427 = 50 C.W.N. 287 = 222 Ind.Cas. 597 = 87 C.L.J. 1. In 
the above case Chakravarti J. said: “At first sight it might seem that 
this provision applies only to the authority of a particular arbitrator or 
arbitrators and has no application to the reference itself. But the real 
f cope of the section will appear if the meaning of the word “authority’ 
is closely examined. In the corresponding provision in the English 
Arbitration Act of 1889, s. 1., the word used is ‘submis* ion’ and in criti¬ 
cising that section Bowen L.J . pointed out in (1890) 25 Q.B.D. 545 = 59 
L.J.Q.B. 533 (In Re Smith and Nelson) that the word ‘submission’ had 
been used with some inexactitude, because the agreement to refer, which 
the term ‘submission’ might seem to denote, was always irrevocable and 
it was onlv nccessarv to provide for the irrevocability of the authority 
of the arbitrator’. The Indian Legislature seems to have met the criticism 
of Bowen L.J . by accepting the exact language suggested by him and 
when the section speaks of the authority of the arbitrator, it means 
reference”. The Arbitration Act gives no power to the Court to revoke 
the authority of an arbitrator, but only gives it power to give leave to 
a partv to revoke. Thus where after the award was set aside bv the 
Court, the reference was not superseded, the result was that the arbitratoi 
remained in seisin of the reference and the arbitration agreement continued 
to subsist. If at that stage, the partv who had originally made the 
reference addressed a further communication to the arbitrator asking foi 
arbitration and an award, and although the communication was in the 
form of a statement of claim, it refers to the previous proceedings and 
a ronv of the award that had been set aside was endorsed with it Held 
that ^the communication was not a fresh reference but for the further 
arbitration on the reference. Since the original reference had not been 
superseded, there could no, be a second reference of the same d,spate 
and there was no need of any. In resuming the reference, the arbitrator 
did nothing illegal and his authority could not be revoked on that ground. 
Mnr^uv^ Khardah Co., A.I.R. 1959 Cal. 169: Jute Factory v. Hulas- 

Ch1 ^Thcfe are^tvo limits which the dcscretion of the Court under tins 
rinn in revoking the submission is to be exercised ; one, the Court should 
not Hghdv releas? the parties from their bargains that follows from the 
sanctity the Court attaches to contracts ; the other, that the Court should 
be satisfied that subsantial miscarriage of justice will take place 


arbitrator’s authority revocable 


159 


Sec. 5] 

event of Its refusal'to grant leave. Reliance Investment v. Union of India 
A.I.R. 1957 Cal. 151 ; A.I.R. 1952 Cal. 294. 1 he revocation of reference 

to arbitration would only have the eiiect of nullifying any adjudication 
made by the arbitrator and relegating the parties to the position occupied 
by them as if there was no adjudication. Panchapagesa v. Kalyanasundaram 
A.I.R. 1957 Mad. 472. 

303. Inherent power of court to revoke arbitration.—In Shiatn 
Sundar Lai v. B/iairon Singh, 3 A.L.J. 185 it was held that only under the 
Act the court can appoint a new arbitrator in place of a selected arbitrator, 
see also Thorugan v. C/iinna, A.I.R. 1927 Mad. 910 ; Sadia v. Nazir, 33 
All. 745= 12 Ind.Cas. 15 = 38 I.A. 181 (P.C.). lint the court has inherent 
jurisdiction and it can in the exercise of its inherent powers revoke a 
reference when it would be futile to proceed with the reference which 
is grossly irregular and defective. Parrathamma v. Subbamma, A.I.R. 
1935 Mad. 349; Lathman v. Moghal u\Uan, A.I.R. 1925 Pat. 720 = 86 
Ind.Cas. 540; Anand Das v. Rambhusan, A.I.R. 1933 Pat. 50(3=140 
Ind.Cas. 1081; Bholanath v. liaghunath, A.I.R. 1929 All. 743=122 
Ind.Cas. 685 = 51 All. 1010; Xarai'ni v. Thirpal A.I.R. 1935 All. 2sl ; 
Ahmed y. Cassum, A.I.R. 1934 Bom. 338. The court, though having 
jurisdiction to grant leave to revoke and a case of revocation being provetb 
might not go so far as to revoke the submission if it is satisfied that the 
arbitrator would act upon the court's direction. Hart v. Duke, 32 L. J.O.B. 
55 ; Robinson v. Davies, (1879) 5 Q.B.D. 20— Russell I 1th Edn., p. 55 

304. Reference is irrevocable when il is made through court.— 

A party cannot resile from a reference to arbitration at his sweet will and 
pleasure, and it cannot avail him to show that having once agreed to 
reference he afterwards repented of his action. Chet Kumvar v Pattu 
Singh, 27 Ind.Cas. 424 = 17 O.C. 380 = 2 O.L.J. 129. Sec also Nilmonee v. 
MoJiima, 17 \V.R. 516 ; A ainsukh v. Umadi, 7 All. 273. Where parties 
submit their difference to arbitration, they cannot be allowed to revoke or 
withdraw from the submission except for very good reason. Kuni Lai v. 
Bamvari Lal, 4 P.L.J. 394=48 Ind.Cas. 711. So according to the Indian 
law, the submission of an existing dispute once validly made is not 
revocable without just and sufficient cause, even in the case of a submission 
which has been made a rule of court. Ramji v. Saliaram, 14 CL | 188 

Where parties have agreed to submit the matter in difference between them 
to arbitration of one or more specific persons, no party to such an agree¬ 
ment can revoke the submission to arbitration unless for good cause and a 
mere arbitrary revocation of the authority is not permitted. Copal Ram v. 
Ban key Lai, 96 Ind.Cas. 325. In Shco Narain v. Bala Rao AIR 103° 
All 348 = (1932) A.L.J. 331 = 137 Ind.Cas. .98, J. observed : It is a 
settled rule of law that it is not open to a party to an agreement of 
lefcicnce to revoke the submission to arbitration except for good cause 
and that a mere arbitrary revocation of the authority is not permitted : 
/»«/„«,Nussewanjec v Manekjee i- Co., 12 M.I.A. 112 = 2 Sar. 390 

W.R. 51. Bansidhar v. Silaf Persharl. 29 All 13 — 3 ATT fil3 — 

r.OO 0 -^ Chandra Pal , v - Krishan La! Pal. \1 Ind.Cas. 

> C.W.N. Sol. I he ground on which the agreements were sought 

to be revoked was ihat one of the arbitrators, namely, Gavadin had figured 
as a witness for the prosecution in the case under section 107 of the Criminal 
i locccture Code. This was no ground at for resiling from the agreements. 
Wheie the parties have once agreed to a submission to arbitration, the 
agicement is binding and enforceable and cannot be annulled except for 
some such reason as that agreement had been obtained by fraud, coercion 
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or undue influence. 1 l is opposed lo all legal principles to allow a party 
to tiie agreement to revoke u at his sweet will ana pleasure.” See also 
SSaisukh v. Umadai 7 All. Zr3 = {l Stio) A.W.M. IZ ; Chat A unwar v. Futtu 
Singh, Z7 Ind.Cas. 4*4 = 17 Ouali t^as. 3»6 = * O.T..J. 1*9; Ghulam 

Aianomed v. Copal Jjas, A.I.JK. 1933 Smd 93 = 143 Ind.Cas. 633. 

305. Jbruslration oi contract containing arbitration clause—power 
oi arbitrator to act alter tnat.—it tiie oojects oi a contract winch contains 
an aroitraiion clause are completely frustrated l>y causes entirely 
beyond the control ol the contracting parties to the arbitration, 

the clause comes to an end, and an arourator has no jurisdiction to deal 
with any question which may be raised, although neither party exercised a 
power oi cancelling any contract under Lhe clause contained in it. Idirji 
Alulji v. Cheong 1 ue Steamship Co., 9a T.J.T.C. l^l=(l9Kbj A.C. 495==l5T 
Com.Cas. 199.* In the above case bold Summer in delivering the judg¬ 
ment of the Privy Council said: * i he case made by the appellant 

•The essential idea upon which the doctrine ot frustration is based is that ot 
impossibility ol performance ot the contract, in tact impossibility and frustration arc 
often used as inter-changeable expressions. The changed circumstances make the 

performance of the contract impossible and the parties are absolved from Lhe further 
performance of it as they did not promise to perform an impossibility. The doctrine 
ot frustration is really an aspect or part ol the law ot discharge ot contract by leas 
of supervening impossibility or illegality ol the act agreed to be done and hence 
comes within the purview ot section 5b ot the Contract Act. io the extent t tat 
contract deals with a particular subject, it is exhaustive upon the same and it is n 
permissible to import dtc principle* ot English law de Hors these statutory pro¬ 
nto decisions ot the English courts possess on !>• a persuastv* uatue and may be^'P 

in showing how the courts in England have decide cases . in lnt ii a 

onVicu-nc X 

as laid down in section o0 «ak o£ i(ivc law and does not leave the 

literal sense. Section 5b la>s down I i, aTl( i u ,hcn 

matte, to be delcrmincd aecording to the *"“" a ‘“ n or( . 1JrJ , nlloll , ul i' cn lly.' J t does not 

there is frustration u i , mlIul o{ repudiation or breach or not the 

depend as does resets* on ofa contract on ^ ^ ^ ^ ^ actually 

choice or elccuon of 1 I performing the contract. What happens generally m 
happened on ^^2, d.bns that the contract has been frustrated while the 

such cases > lo bc decided by the court ex-post facto , on the 

U c~a„c T e‘s of the case" (.944) A.C 265=1.3 M-P-C- ' 

. . a i R 1954 S C. 44 per B. A. Mukherjta J■ 

Mugneeratn , A.I.k. ua** 1 , , . T ' . A . .. Thc Enelish law passed 

In para .2 of that judgment the earned ^Eng 

through various stages of development smee then and P Uniform. In many 

the various decided atuhoru.es cannot be sa d to be Y ^ Qf frustrali on 

of the pronouncements of the h.ghes courts ° contracts are reconciled 

»as held to be a dev.ee by winch«>- . ~ » v . cheong Yur 

with a special except..,., winch just.ee demand ^ ^ ,/, c ot formula- 

steamship Co., (.926) A.C. ...... J ^ „ )iave , stat „tory provision 

ting legal lheor.es really do no‘ ca scs in India, that only doctrine that we 

in the lnd.an Contract AC _ VCIli impossibility or illegality as laid down m 

have to go by ■* ">at 1 n<r b , hc word impossible’ in its practical and not 

Section 56 of thc Contia . . " , however that section 56 lavs down a rule 

r^«r;:w n .r^ r ^ m r*jr»- .«- 
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charterers was throughout that the arbitrator had no jurisdiction. The 
claim made against them, with which he had purported to deal, could 
not be said to be a dispute arising under tiie charter’ in the words of 
the clause, seeing that, before it was made or any question arose, the 
whole charter had come to an end by frustration of its objects in conse¬ 
quence of the requisition of the ship.Upon the question of 

frustration the case is a typical one, and is governed both in its facts 
and its law by the Bank Buie v. Capel & Co., (1918) 88 L.J.K.B. 211 = 
(1919) A.C. 435. A great many charter-parties have been dealt with 
during the last few years on indistinguishbly similar facts and have been 

held to have been frustrated by reason of the requisition.As the 

arbitrator was the judge, if at all, both of law and of fact, the sole question 
is whether he had any jurisdiction to decide, as he purported to do, 
between the parties. The depends on the question whether or not there 
was any submission, and that again on the question whether, at the time 
when it purported to be submitted to him, there was a dispute, subsisting 
between the parties, ‘under this contract’, that is, a contract then subsisting. 

“That a person before whom a complaint is brought cannot invest 
himself with arbitral jurisdiction to decide it is plain. His authority 
depends on the existence of some submission to him by the parties of 
the subject-matter of the complaint. For this purpose a contract which 
has been determined is in same position as one which has never been 
concluded at all. It founds no jurisdiction. Lord Barker of Waddington 
sums up this subject in the Produce Brokers’ case [85 L.J.K..B at p. 


intention o£ the panics. The Supreme Court in India is not bound 

either by Federal Court decision or Privy Council decision. State t / Bihar \. Abdul 
Majid, A.l.K. 1954 S.C. 245. In State of Bombay v. Adamji & Co., A.I.R. 1951 

Cal. 145 [148J Banerjee J. said : '’Whether the arbitration agreement falls with the 
contract depends upon a particular test and that test is laid down in De la Grade v. 
Worshof) Co., (1928) Ch. 17. “The test is said to be whether the contract is deter¬ 
mined by something outside itself, in w1 1 i< li case their arbitration clause to be determined 
with it, or by something arising out of the contract, in which case the arbitration 
clause remain elective and can be enforced. ( Russell on Arbitration, Ft he, 1-1 at p. 75). 
The arbitration agreement does not come into operation until a dispute arises under 
or out of the contract. II there is no dispute there is no operation of the arbitration 
clause”. See also Satyabrata v. Munisheram, A.I.R. 1954 S.C. 44. Rut in an 

Allahabad case it has been held that under S. 50 of the Contract Act, a contract to 
do an act which after the contract was made, becomes impossible, becomes voidable. 
It is, therefore, only that contract which is for doing an act that becomes frustrated. 
An agreement to refer a dispute to arbitration arising out of a contract cannot be 
said to be a contract to do an act. In a contract containing an arbitration clause 
there is (1) a piomise by one party to do an act for a consideration furnished by 

the other party and (2) an agreement to refer dispute arising out of that contract to 
arbitration. Section 40 of the Conti act Act applies to the former and not to the 
latter agreement. Referring a dispute to arbitration is not a duty to be performed 
under the contract and there is hardly any question of performance of tlie dutv 

being rendered impossible. Morccncr whether a contract frustrated or not is 
itself a dispute that arises under the contract and if the contract continues an 
arbitration clause that dispute must be referred to arbitration also continues. Hence 
even if a contract is said to be frustrated the arbitration clause remains opciativc. 
Municipal Board v. Eastern Electric. A.I.R. 1958 All. 500 ; Heytnan v. Hariri ns Ltd.. 
(1942) I All. E.R. 335 = (1942) A.C. 350 ; Kruse v. Questier Co. Ltd.. (1953) I 
All. E. R. 950. 
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166 = (1916) 1 A.C. at p. 327] in the following words: ‘The arbitrator 
cannot make his award, binding by holding contrary to the true facts 
that the question which he affects to determine is within the submission... 
Where, however, the submission is contained in the contract it may be 
a question of construction whether such expression as ‘all disputes arising 
under the contract’ include question as to the ambit of the submission 
itself. Prima facie I do not think they would. ‘A court’, says Lord 
Loreburn in the same case [85 L.J.K.B. at p. 163 = (1916) A.C. at p. 322], 
‘will decide for itself whether an inferior court has clothed itself with 


jurisdiction by an erroneous finding on something vital to the jurisdic¬ 
tion’—See, too, Attorney-General for Manitoba v. Kelly, (1922) A.C. 
268 = 91 L.J.P.C. 101. Accordingly, if it be the law that when a contract 
is frustrated it is brought forthwith to an end as regards matters thereafter 
arising, and if it was the fact that the contract had come to an end 
before 1919, when for the first time an offer of the ship for service was 
effectively made, then the arbitrator could not clothe himself with 
jurisdiction by finding that there has been no frustration.” But see 
Heyrnan v. Drawin Ltd., (1942), A.C. 356 = (1942) 1 All. E.R. 337 = 111 
L.J.K.B. 241, where this case has been criticised. The contract may come 
to an end by frustration ; but the arbitration agreement may yet remain 
operative. The arbitration agreement may be declared void without the 
contract being declared invalid. They are two separate things. The 
test to find out whether the arbitration agreement falls with the contract 
is whether the contract is determined by something outside itself, in which 
case the arbitration clause is determined with it, or by something arising 
out of the contract, in which case the arbitration clause remains effective 
and can be enforced. State of Bombay v. Adamji, A-I.R. 1951 Cal. 147 = 
6 D.L.R (Cal.) 102 ; Bhuwalka Brothers v. Rajputana, 6 D.L.R. (Cal.) 
108. In State of Bombay v. Adamji Co., supra Banerjee J observed: 
"In Heyman v. Darwins Ltd.., (1942), 1 All. E.R. 837 (347) *942 I,C. 

356. Lord Macmillan observes as follows: I venture to think that 

not enough attention has been directed to the nature and function of the 
arbitration clause in a contract. It is quite distinct from other clauses-^ 
The other clauses set out the obligations which the parties undertake 
towards each other bine hide; but the arbitration clause does not impose 
on one of the parties an obligation in favour ot the other. It embodies 
the agreement of both parties that, if any dispute arises with regard to 
the obligations which the one party has undertaken to the other, .ud. 
dispute shall be settled by a tribunal of their own constitution. Moie- 
over there is this very material difference that, whereas in any ordinary 
contract the obligation of the parties to each other cannot in general be 

specifically enforced and breach of them results only in damages the 
Pf ■ J, fhlK(1 ran be specially enforced by the machinery of the 

Arbitration Acts. The appropriate remedy for breach of the agreement 
^ arbitrate is not damages but its enforcement. Moreover, there is the 
further significant difference that the courts in England have a discre- 
i innarv pSwer of dispensation as regards arbitration clauses which the} 
do not possess as regards the other clauses of contracts. 

“To the same effect are the observations in the speeches of Viscount 
Simon Lord Wright and Lord Porter. It is clear from the observations 
f* this case that a contract may come to an end e.g., by frustration ; but 
he ‘arbitration agreement’ may yet remain operative. The arbitration 
cement may be declared void without the contract being declared 
„ d They are two separate things.” It is regretable that the case of 
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Hirji Muilji v. Cheong, (1926) A.C. 497 = 95 L.J.P.C. 121 was not brought 
to the notice of their Lordships which according to the Full Bench decision 
of Lahore High Court is binding on Indian High Courts in A.I.R. 1946 
Lah. 116 at page 123, Harries C.J. said: “If, however, (1926) A.C. 497 
governs the present case, it must be followed inspite of the criticisms 
levelled at the decision in the speeches of their Lordships in (1942) A.C. 
356”. For other cases on Frustration vide Joseph v. Imperial (1942) 
S.C. 154 ; (1923) S.C. (H.L.) 137. In the case of Stale of Bombay v. 
Adam ji, supra the court followed the case of Hey man v. Darwin Ltd., 
(1942) 1 All. E.R. 337 (347) was followed. 

306. Effect of failure in the endeavour to solve differences by 
arbitration. —The fact that the parties endeavoured to solve their 
differences by recourse to arbitration and failed does not in the slightest 
degree affect the validity of the arbitration clause and it is no answer 
to say that the parties went through what all of them actually believed 
at the time was an arbitration in due form if when examined by the 
court, the arbitration was found to have been of no legal effect. Rikhab 
Kumar v. Trivedi & Co., 27 A.L.J. 877=116 Ind.Cas. 444 = A.I.R. 
1929 All. 455. 

307. When agreement 18 determined. —Where an agreement 
containing an arbitration clause is determined by something arising outside 
the contract, the arbitration clause is determined with it ; and any dispute 
as to the cause of such determination cannot be brought to arbitration 
by virtue of the arbitration clause. But where such determination is due 
to something arising directly out of the contrtct itself, the arbitration 
clause is not made ineffective, and the dispute can be referred to arbitra¬ 
tion. De la Grade v. Worsnap, 96 L.J.Ch. 446. 

308. Arbitration clause—effect on, by outbreak of war. —If on 

the outbreak of war a contract containing an arbitration clause would 
in the ordinary course of performance or the settlement of disputes require 
any intercourse with the enemy, the contract including the arbitration 
clause is dissolved. Ertel Biber 6- Co. v. Rio Tinto Co., (1918) A.C. 260 
(291) = 87 I.J.K.B. 531 (538). In the above case Lord Dunedin said: 
“Section 18 is an arbitration clause. Now, although I agree with the 
learned Judge who says that arbitration cannot be conducted without 
intercourse, it seems tc me that arbitration is not necessary, nor indeed, 
an usual part of the performance at a time when ex hypothesi all 
deliveries under the contract are suspended. There is nothing for the 
time being to arbitrate about.” In Naylor, Bunzon dr Co. v. Krainische 
& Geselleschaff, 87 L.J.K.R- 1066 = (1918) 2 K.B. 486, M car die J. in the 
court of first instance observed: “It is now also settled that, as a matter 
of rigid law, all intercourse, whether commercial or otherwise, is 
prohibited.—See The Panariellos, (1915) 84 L.J.P. 140, affirmed in P.C. 
(1916) 85 L.J.P. 112, Robson v. Premier Oil and Pipe Line Co., (1015) 
84 L.J.Ch. 629 (632 = (1915) 2 Ch. 124 (133), and Tingley v. Muller, 

(1917) 86 L.J.Ch. 625 (635) = (1917) 2 Ch. 144 (166 , per Lord Justice 
Warrington). It is clear, I think, that arbitration cannot take place 
without communication and the transmission of notices between 
the parties. Hence an arbitration clause, if contemplated by the 
parties as one which will be in operation after the outbreak of war, 
involves intercourse with the enemv state.—See per Lord Justice Stain fern 
Eady in Zinc Corporation v. Hirsch, (1015) 84 L.J.K.B. 565 (573) = (1016) 

1 K.B. 541 (556), and per Lord Justice Pichford and Lord Justice Scruttort 
in Rio Tinto Co. v. Ertal Biber 6* Co., 116 L.T. 810 = 33 T.L.R. 537. 
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Hence it follows that the present contract is avoided, even if it contem¬ 
plated a possible war between Austria and this country and a suspension 
of deliveries by reason thereof, for it also contemplated intercourse 
between the parries after the outbreak of hostilities. I deem it to be a 
true rule of law that if the contract in the ordinary course of performance 
or the settlement of disputes would require any intercourse at all after 
the outbreak of war, the contract is dissolved, not only as to one or more 
future acts of performance, but absolutely and in toto as to all future 
duties, rights and obligation.” But where outbreak of war is expressly 
provided for by the contract, and the contract is not illegal for absence 
of intercourse with enemy subjects, the parties are bound by the arbitra¬ 
tion clause. Smith, Coney & Barret v. Bicker, Gray, (1916) 2 Ch. 86 = 84 
L.J.Ch. 865=112 L.T. 914 = 31 T.L.R. 151. In the above case Lord 
Cozens-Hardey M.R. said : “If they were illegal, then any question of 

arbitration under the contract would fall with it.When once we 

have got to the point that there is a contract, and a contract which confers 
rights upon both parties, it seems to me that the case is really at an end. 
The parties have in terms agreed that their mutual rights and obligations 
shall he settled by arbitration, and in no other way. It may or may not 

be a very foolish thing to have such a term.The parties have selected 

the tribunal, and in the absence of very special circumstances the court 
of first instance ought to hesitate greatly before allowing the arbitral 
tribunal to be in any way interfered with ; and certainly when the Judge 
in the court below has exercised judicially his discretion, the Court of 
Appeal ought to think not once but think twice before it intereferes with 
discretion.” 


308. Incomplete reference.— Where there is no completed arbitra¬ 
tion agreement, the parties are at liberty to withdraw from such agreement. 
A.shu tosh v. Apurba, 10 C.L.J. 449 = 4 Ind.Cas. 370. An arbitrator acts 
without jurisdiction if the partner have not agreed that the matters in 
dispute should be decided by arbitrator. Commander v. Armugatn, A.I.R. 
1954 Mys. 46 (D.B.). The existence of disputes or differences contem¬ 
plated by an arbitration clause is an essential condition of and pre¬ 
requisite to the exercise of the jurisdiction by the arbitrator. A dispute 
implies an assertion of a right by one party and a repudiation thereof 
by another. Nandram v. Raghunath, 9.) C.L.J. 9- 08 C.W.N. 510 

A.I.R. 1954 Cal. 245. 

309 Evidence to vary or alter terms of arbitration agreement.—* 
An arbitration agreement is a contract within the meaning of S. 91 of the 
Indian Evidence Act, and where the parties to an agreement of reference 
refer a dispute which arises between them, they cannot lead evidence to 
v .ry or add to the terms of the agreement by saying that they made 
reference in any other capacity save that appearing from the agree¬ 
ment itself. Radha Kishan v. Sahattar, A.I.R. 1957 All. 406 overruling 
A.I.R. 1929 All. 415. 

310. Agreement of reference—when revocable—No 

intention. _Where there is no contrary intention expressed in 

ment relying on which it was open to the partv to resile from 


contrary 

the agree- 
or revoke 


is irrevocable unless the leave of the court 
It for some reason a party to the agreement thought that the 
had obtained either bv fraud or the person who had been 
would not be very fair to him, or some matter had been 
from his knowledge at the term of the execution of the 
or there are any other reasons on which he can contend that 


the reference, the agreement 
is taken, 
agreement 
appointed 
suppressed 
agreement, 
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he could revoke the agreement, it is open to him to go to the court 
with an application under S. 5 and ask for a revocation. Where this 
has not been done the court is bound by the mandatory nature of this 
section to hold that the reference would be irrevocable. Dulari Devi v. 

Rajendra Prakash, A.I.R. 1959 All. 711- 

311. Oral agreement and revocation. —As oral agreement for 
reference to arbitration is outside the scope of this Act, as such it seems 
a party cannot apply for revocation of arbitration appointed by oral 
agreement under this section. In England the Common Law applies 
and by applying that law the court in a fit case revokes the authority of 
the arbitrator, before the award is made. In India according to Mr. Saikai 
the court can give relief if it is in accordance with justice, equity Bud 
good conscience. Sarliar’s Law of Arbitration, p. 99, s. 47 infra. It 
will be observed’* says Russell “that for this provision to apply there 
must be an ‘arbitration agreement’ within the Act, that is, either a written 
submission or a written agreement to refer. It would seem however that 
where there is a written agreement to refer to an arbitrator appointed bv 
parole may be ‘appointed bv virtue of an arbitration agicement so as to 
make his authority irrevocable leave.” Russell 15th Edn., p. 46. 

312. Leave of the Court. —This section relates merely to the right 
to revoke an arbitration contract. Dolcman v. Osset Corporation, (191-) 

3 K.B. 257 = 81 L.J.K.B. 1092=107 L.T. 5a 1. One a valid submission 
has been made to an arbitrator, it is irrevocable without leave of the 
court, under this section, and if the arbitrator refuses or neglects to act, 
the procedure laic! clown by section 8 of the Act should be adopted 
But so long as the arbitrator holds his mandate unrevoked, the parties 
cannot appoint a fresh arbitrator. Divarka Prosatl v. Finn of Dipchand 
44 Ind.Cas. 360=11 S.L.R. 93. In re Arbitration Act, Re Atlas 
Insurance Co., 10 Bom.L.R. 351 =34 Bom. 1. Dewar J. observed: I 

think the proper procedure to be followed in moving for leave to revoke 
a submission to arbitration under section 5 of the Arbitration Act (IX 
of 1899), should be by motion in court” : sec also Hey man v. Darwins, 
(1942) A C. 356 at p. 376 per Lord Wright. 

313. Material consideration for granting leave. —A material 
consideration for the court as to the order it will make on an application 
for leave to revoke the authoritv of an appointed arbitrator is the tunc 
when the application is made. If it is made at an early stage of tlie 
arbitration proceeding, the court will more rcadilv grant leave to revoke, 
assuming always that a good case for revocation is shown. Where how¬ 
ever, the application is not made at an earlv stage, and the applicant 
knowing about the defect in the arbitrator’s qualification or in the 
proceeding before him submits his case to him, the court will not he 
disposed to grant leave to revoke the authority to the arbitrator Kano-way 

v. Hindusthan, 85 C.I.J 140; see also per j**- C ’ r ‘e<lr[ 

(Lord) and London & North-Western Ry. Co.. (1894) 2 O.B. 91 u; f^-b) 
1 O.B. 459. There are two limits within which the discretion or the 
court under this section in revoking the submission is to be exercised : 
one, the court should not lightly release the parties from the bargain 
that follows from the sanctity the court attaches to contracts; the other, 
that the court should be satisfied that substantial miscarriage of insure 
will take place in the event of its refusal, to grant leave. 

Investment v. Union of India. A.I.R. 1957 Cal. lal '• A.I.R. ; 

*94 No leave is to be granted, if bv such grant, speedv end of sn>U 
will be hampered. Sco,t\. Vnn Sun Dc„. (1*111. Q.IV 102 (HO): Drn„ 
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of Steamship Airlie Co. Ltd. v. Mitsui & Co., Ltd., (1912) 106 L.T. 451. 
Before the court exercises its discretion ‘to give leave to revoke an arbi¬ 
trator’s authority’ it should be satisfied that a substantial miscarriage 
of justice will take place if the leave is refused. Jones v. James, (1889) 22 
Q.B.D. 669 at page 674. To obtain leave of Court, a very strong case 
should be made out. James v. Attwood, (1839) 7 Scott, 843 cited in 
Bhuivalka Bros. v. Fa techand, A.I.R. 1952 Cal. 294. So an application 
for leave to revoke should be granted with great caution. Per Mathew 
L.J. in Belchar Roedean School Site etc., (1901) 85 L.T. 468 (471). 

314. Convenience an<l expense.— The Court generally considers 
the balance of convenience and inconvenience and expense in granting 
or refusing leave for revocation under this section. Scott v. Van Sedan, 
(1841) 1 Q.B. 102; see also The Ithaha, (1939) 3 All.E.R. 630; Dean of 
Steamship'Airlie (1812) 106 L.T. 451. 

315. Unless a contrary intention is expressed in the arbitration 
agreement. —In the arbitration agreement express provision may be 
made under what circumstances the arbitration agreement would be 
revokable. In such cases the court is to consider whether those circums¬ 
tances have arisen. 

316. Arbitration under S. 19, Defence of India Act.- —Arbitration 
Act applies to arbitration under S. 19, Defence of India Act, in the matter 
of revocation of arbitrator’s authority, as such it must be held that the 
provisions of section 5 of the Act is applicable in cases of revocation 
of authority of an appointed arbitrator under S. 19 of the Defence of 
India Act. Consequently an order of the Provincial Government revoking 
the authority of the arbitrator and appointing a new one without leave 
of the court is without jurisdiction. East India Film v. P.R. Mookerjee, 
92 C.L.J. 246 = A.I.R. 1954 Cal. 41. 

317. Granting of leave is discretionary.— In James v. James and 

Bendall, (1889) 23 Q.B.D. 12, Lord Justice Lindley says: “I have no 
doubt that we have powers to grant leave to revoke the submission but 
I also have no doubt that it is a matter of discretion whether we would 
do so, and therefore the real question seems to me to be whether the 
facts of the present case are such as to render n right for us in the 

exercise of that discretion to grant such leave. Lord. Justice Lopes, 

who followed Lord Justice Lindley, takes the same view and in explaining 
the East and West India Docks v. Kirk and Rendall, (1887) 12 App.Cas. 
73 g_iy 7 it q b 295 = 58 L.T. 158; says: “It seems to me clear that 
the decision was that the power is a discretionary power, to be exercised 
according to the circumstances of each particular case. In the earlier 
r ise of East and West India Docks Co. v. Kirk and Rendall (supra), the 
House of Lords held that the court had power to give leave to revoke 

a submission where it appeared that the arbitrator was going wrong in 

point of law even in a matter within his jurisdiction, and in this case 
the House of Lords, reversing the decision of the Divisional Court and 
the Court of Appeal, was prepared to exercise the power unless the 
parties agreed to the arbitrator raising the questions in a special case for 
the opinion of the court. In re Indian Arbitration Act, Re Atlas 
Insurance Co., 34 Bom. 1=10 Bom.L.R. 351=1 Ind.Cas. 14. 

In the last-named case Davor J. observed: “Lord Denman Co. J. in 
delivering the judgment of the Court in Scott v. Van Sandan, (1841) 1 Q.B. 
]02 makes some very weighty observations which ought, I think, to be 
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present to the mind of a Judge deciding a question like the one before 
me- After observing that the submission to arbitration were ‘highly 
advantages to the end of justice’ and that when ‘resorted to on proper 
occasions the jurisdiction was of inestimable value,’ he says : ‘We will 
only observe that the discretion of the Court to which the appeal is 
made, ought to be exercised in the most sparing and cautious manner, 
lest an agreement to refer, from which all might reasonably hope for a 
speedy end of the strife, should only open the flood-gates for multiplied 
expenses and interminable delays.’ 

“The result of the authorities on this subject is summed up in 
Halsbury’s Laws of England, Vol. I, p. 449, where it is stated : 


“The power to grant leave to revoke a submission is exercised by 
the court in a sparing and cautious manner and unless the applicant can 
establish that there will be failure of justice if the reference is allowed 
to proceed, he will not be allowed to revoke.’ 

"These authorities are valuable guides for the decision of the question 
arising under the present petition. 1 he conclusions to be drawn from 
them are,—that when a party to a submission to arbitration feels aggrieved 
by the arbitrators deciding improperly or erroneously to admit evidence 
which they should have rejected, his proper course is to apply to the 
court for leave to revoke the submission, that on such application the 
court will accord or refuse such leave according to the circumstances of 
each particular case that comes before it, that the power of the court 
is discretionary and ought to be cautiously and sparingly exercieed, but 
that such power should be exercised by the couit in favour of the appli¬ 
cant if it appears to the court that main object of all submission to 
arbitration, which is to obtain ‘speedy end of the strife', is not likely 
to be attained and the applicant is likely to be subjected to multiplied 
expenses’ and ‘interminable delays’ by the conduct of the arbitrators, and 
lastly, that leave to revoke should be accorded to the applicant in all 
cases where lie can establish that there will be 
the reference is allowed to proceed.’ ” (Reversed 
11 Bom.L.R. 1=3-1. Bom. 1 = 1 Ind.Cas. 11). In 
Diwanchand, A.l.R. 1928 Sind 195 = 111 Ind.Cas. 


the failure of justice il 
on appeal on merit in 
Kewalram J'otaldas v. 
7UU, It u pc hand Bi la rani 


A.J.C. observed : “Now it is well-settled law that the discretionary powers 


vested in the court 


of revoking a 


submission to named arbitrators ought 


to be exercised in a most sparing and cautious manner |cf. Scott v. I an 
San dan (18-11) 1 Q.B. 102 (110), Belcher v. Roedean School Site and 
Buildings, Ltd., (1901) 85 L.T. 409 (171), and Dean of AiiHe Steamship Co. 
v. Alitsui, (1912) 100 L..T. 451 (151)= 17 Gom.Cas. 116], and such powers 
should be exercised only when the court is satisfied that a substantial 
miscarriage of justice will take place in the event of it> refusal.” Such 
leave is to be granted with great caution. James v. Allwood, (1839) 7 Scott, 
813 as “that procedure is so awkward in form, so injurious if regarded as 
one to he generally adopted, and intinduces a great change into a highly 
useful and important branch of the law, that 1 feel there is the strongest 
possible objection to Jt in any case which does not imperatively call for it”. 
l*er Stephen J. in James v. fames, (1889) 22 Q.B.D. at p. 67 1, per Stephen 
J. cited in Russell, 15th Edn., p. 49. flic discretion of the court to giant 
leave to revoke the authority of the appointed arbitrator under Section 
5 of the Arbitration Act, has to be exercised within these two limits, one, 
the Court should not lightly release the parties from their bargain, that 
follows from the sanctity the Court attaches to contract ; the other, that 


<£> 
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the Court should be satisfied that a substantial miscarriage of justice will 
take place in the event of its refusal to grant the leave. Bhuwalka Bros. 
v. Fatehchand, 87 C.L.J. 71=A.I.R. 1952 Cal. 294. 

In Gaya Prasad v. Firm Muthu Lai Buddha Lai, 78 Ind-Cas. 1050 = 
A.I.R. 1925 All. 202, a Bench of the Allahabad High Court, consisting of 
Mr. Justice Walsh and Air. Justice Ryes thus laid down the law on the 
subject : “In giving leave to revoke a submission the court shall be 
satisfied that a substantial miscarriage of justice will take place 
in the event of its refusal. It would be contrary to justice to give leave 
to revoke a submission to a party, who as a consideration lor <i contract 
had agreed to submit any disputes whether of law or fact, which might 
arise, to arbitration, when he found the case going against him. The 
exercise of the power of giving leave to revoke is in general limited to 
cases where the arbitrators are exceeding their jurisdiction or refusing 
jurisdiction or failing to do all that their jurisdiction requires them to 
do. The principle underlying the exercise of the power to revoke is 
that the parties take the arbitrators for better or lor worse, and that 
their decision is final both as to law and fact ; unless a substantial 
miscarriage of justice may take place, leave ought not to be given. It 
is no miscarriage of justice for a party to be injuied by bad law which 
he has agreed to lie bound by.” See also In re Palmer 6 * Co., (1898) 1 
Q.B. 151 (140), per Chi tty L.J. It is not misconduct for an arbitrator or 
umpire to refuse to state a special case before a question of law arising 
in the course of a reference, or to refuse to give his award in the from 
of a special case. Russell 15tli Edn., p. 285; Raliance Insurance 
Union of India, A.I.R. 1957 Cal. 151 ; A.I.R. 1952 Cal 294. 

318. Leave in cases where a suit is pending—-old law. It 

alieady been stated that before the passing of the Arburauon Act of 
1940 (X. of 1940), the law of arbitration could be found in the Arbitration 
Act of 1899, and in the Schedule fl of the Civil Procedure Code The 
Indian Arbitration Act provided procedure for arbitration without .men 
vention of the courts and in the Inst instance applied only to cases where 
the subject-matter submitted to arbitration were the subjectofa suit 
which could be instituted in a Presidency^wn. 1.. Ind.Cas 402 ,,_27 
■ i ion . n Tnrl r >9 1 # : 7 Ind.Cas. I)oo , A.I.K. Lan. 004 — 

MR 482- AIR 19 W Sind 183. The Civil Procedure Code dealt both 
- . non H ;, 10 Urination and arbitrations without recourse to 

btt , atTon ,Ira u^r P thf civd Procedure Code, the court could supresede 
arbitration on the application of the parties in cases specified in para- 
P r "„d 8 Of the Schedule II. But as regards the power of court 
k ia P nrhimtion in other cases there was a conflict of opinion. In 

v Z 459 = 27 C.W.N. 420 = A.I.R. 1923 Cal. 

flO itwJ'helS that unde, the Second Schedule of the Civil Procedure 
r-ode the only time for entertaining charge of misconduct against an 
arbitrator was when the award had been filed. See also, ^ a ) a 
Kara in Singh v. Chaudhurain Bhagxoant Knar , 13 All. 300 = 18 1 .A. fo, 
on appeal from Har Narain Singh v. Bhagwant KuarlQA 11 .137 (140) - 
( 1888 ) A.W.N. 28; Chaturhhuj v. Raghuhar Dayal, 23 Ind.Cas. 758 — ^6 

All. 354 = 12 A.L.J. 529. 

Similarly in Thoongan v. Chinna Alagu, A.I.R. 1927 Mad.910 — 3. 
NT T X 195 = 0927) M.W.N. 921 = 105 ImbCas. 92 = 39 M.L.T. 195 the 
nin t observed • “There is no provision in the Second Schedule of t c 
Code for a revocation at this stage as observed by the Judicial Committee 


V. 

has 
of 
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in Sadik Hussain v. Kaniz Zohra Begum , 33 All. 743 = 12 Ind.Cas 15 = 38 
i.A. 181 (P.C.), all that the courts in India can do is to take advantage 
of the section ot the Code which enables them to keep the machinery of 
arbitration going. A court acting under the Second Schedule can only 
revoke an arbitration in the cases specihed in paras, 5, 8 and 15. No 
doubt, in the present case il the matter had reached an award, para. 15 
might have been applicable.” See also, Gafie*h Rrosad v. Damoaar Das, 
10 A.L.J. 123 = 16 ind.Cas. 177 ; iMangar Sahu v. Bhatuo Singh, 57 
Ind.Cas. 473 = 5 Pat.JL.J. 672=1 P.L.T. 4i6 ; Shiam Sundar Dal v. Bharion 
Singh, 3 A.L.J. 185 (187) = 26 A.YV.N. 51 ; Halimbhai v. Shankar, 10 
Horn. 381 ; Shanker v. Chunilal, A.i.R. 1926 Nag. 37. 

But in Bhola Nath v. liaghunalh, 122 Ind.Cas. 685 = A.I.R. 1929 All. 
743 = (1929) A.L.J. 918 = 51 Ail. 1010, a Bench of the Allahabad High 
Court, consisting of Sulaiman and Nlamatullah J J. took a different view. 
See also Ahmed Abdulla v. Cassume Ahmed A.I.R. 1934 Bom. 388 = 30 
Bom.L.R. 827 = 153 Ind.Cas. 949; Ananchand v. Kashiram ,A.1.R. 1927 
Lah. 187 ; Rarbatamma v. Subbamma, A.I.R. 1935 Mad. 349 = 157 Ind.Cas, 
607=68 M.L.J. 537. 

319. Conflict set at rest.—By the incorporation of S. 5 of the 
Arbitration Act of 1899 in the new Act of 1940, as section 5, the conllict 
has been set at rest. Now in arbitration in pending suits also, the court 
is empowered to grant leave to revoke an arbitration m a lit and proper case. 

320. Power of court to withdraw. —Where certain matter before 
the court is properly referred to arbitration by the parties, the arbitratoi 
alone can be said to be seized of the matter and it is coirect for the court 
to assume jurisdiction to decide the point in controversy. Akhirnan v 
Ram, A.I.R. 1958 All. 437. 

321. Authority of the arbitrator—meaning of. —A reference to arbi¬ 
tration is nothing but the consignment ol the case to particular arbitrators 
and the authority conferred on them. When the section speaks of the 
authority of the arbitrators, it implies the reference, which can therefore 
be revoked with the leave of the court. Rrufulla v. Ranchanan, 222 liul. 
Cas. 597 = 50 C.W.N. 287 = 81 C.L.J. 1 =A.1.R. 1916 Cal. 427. 

322. Seclion is not limited to stage before passing of award.— 
There is no reason to limit the operation of this section to cases where 
an award has not yet been made. Until an award is made a decree of 
ihe court, the submission remains, and it can, within the language of the 
section, be revoked with leave. Rrafulla v. Ranchanan, A.I.R. 1916 Cal. 
427=50 C.W.N. 287 = 81 C.L.J. 1 =222 Ind. 597. 

323. Power of Court to supersede the arbitration on good cause. 
—In Rrafulla v. Panchanan A.I.R. 1946 Cal. 427 = 50 C.W.N. 287, the 
question arose whether the court can supersede arbitration where it is 
alleged that the parties have effected compromise of their dispute. In 
delivering his judgment in the above case Akram, ]. said: “Once the 
dispute goes to arbitration the authority of the Court to proceed with the 
suit is suspended and it cannot deal with subject-matter of the reference 
so long as the reference stands ; it is only when the arbitration is superseded 
that the suit, as it were, revives and the matter in dispute can be dealt 
with by the court. What is sought to be done in the present case, is to 
embark upon an inquiry and to determine whether in fact there has been 
a compromise, which one ol the parties disputes. Such an inquiry in 
my opinion will necessitate dealing with subject-matter of the reference 
and that will be contrary to section 23. clause (2) and section 25, proviso 
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therefore, of opinion that so long as the 
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reference subsists the present enquiry in pursuance of the order 4th 
August, 1946 cannot go on. Reference in this connection may be made 
to the case of Dholichand v. Mohanlal, A.I.R. 1924 Cal. 722 = 51 Cal. 
432 = 83 Ind.Cas. 606. 

324. When arbitrator ceases to be a member of the association. 

—Where a person is appointed an arbitrator as a representative of the 
members of an association, the fact that he subsequently lost the repre¬ 
sentative capacity would not result in taking away from him the authority 
of an arbitrator because the Arbitration Act makes no such provision. Jai 
Uayal v. Chunilal, 1950 A.L.J- 698 = A.I.R. 1951 All. 359. 

325. Revocation by further reference. —Where by an agreement 
one of the points in dispute which have been referred to arbitration is 
settled by a subsequent agreement between the parties and the agreement 
states that the arbitrator should take note of it, the agreement cannot be 
construed as one revoking the earlier agreement so as to call in aid the 
provisions of section 5 to invalidate the second agreement. Kosaraju v. 
Kosaraju, A.I.R. 1951 Mad- 678 = 63 L.W. 1120 = (1910) 2 M.L.J. 812. So 
where by an agreement one of the points in dispute between the parties 
and which had been referred to the arbitrator for settlement has been settled 
among themselves and the arbitrator is requested to take note of that 
agreement and incorporate that agreement in the award, the arbitratoi 
would be guilty of misconduct if it fails to incorporate such an agreed 
solution of the point in dispute between the parties. Ibid ; see also 
Muhund Ham v. Saligram, 21 Cal. 590 (600) = 21 I.A. 47 PC ^ Janendra 
v. Suresh Chandra, 6 Pat. 556 (56:1) = A.I.R- 1928 Pat. 7; The Bristol 
arid North Somerset Ry. Co. (1867) 16 L.T. 326. 

326. Recession of contract.— In firm CWdra Lal~ v Gra/wm 

Trading;, A.I.R. 1941 bah. 427 = I.L R. (1942) 23 Lah. /88-198 I.C. 17 

the contract for sale of goods gave a right of re-sale to the seller in case 

of default on the part of the buyer and provided that any dispute arising 

out of the contract whatever its nature shall, unless amicably settled, he 

referred to arbitration ; it was held that the arbitration clause being an 

integral part of the contract was also cited out on the rescission of the 

contract by the seller by the exercise of his right of re-sale and hence no 
contract b niac j e i n pursuance of the arbitration 

reference to case of Hirji Mulji v. Cheong Yuc, (1926) 

clause. In c j 2 i’ = 134 l.t 737 was relied upon. In delivering 

A.C. 4J7 9 J. • * , j 0 } )serve d : “The question was considered at 

Ins judgment Tc'/t C^a»ic/ /. obser doui.cn in (1926) A.C. 497, 

great length by ^YuJJmeCourt of Hong Kong. There the charter- 

on a PP 1 i tiffs had agreed to place their steamship at the disposal 

'M ’nls on a certain date for a specified period. The charter- 

0t V 1 contained a clause by which all disputes arising out of it were to 

be subdued m arbitrator at Hong Kor/g. Before the date of perfor- 
be submittea ^ was requisitioned by the Government and was 

IrTn^released until after expiry of the period mentioned in the charter-party. 
Af the release the plaintiffs offered delivery of the ship but the defen- 
dints ref Jed to accept it- Thereupon the plaintiffs referred the matter 
‘ arbitration in pursuance of the clause in the chartei-pai ty. The 
nrhirrator awarded the plaintiffs damages for breach of contract and the 
nl'tintiffs brought an action upon the award. It was held that there ha 
been " frustration of the charter-party, which forthwith brought an end 

contract including the submission to arbitration and 

consequently 6 th^arUtrator had ^no jurisdiction. The award was held 
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to nullity and the action was dismissed. Lord Summer, who delivered 
the judgment of their Lordships said : “That a person before who a 
complaint is brought cannot invest himself with arbitral jurisdiction to 
decide it, is plain. His authority depends on the existence of some 
submission to him by the parties of the subject-matter of complaint. For 
this purpose a contract that has determined is in the same position as 
one that has never been concluded at all. It finds no jurisdiction. 

The same question was again considered by the Full Bench of the 
Lahore High Court in Firm Karmn Narain v. Volknrt Brothers, A.I.R. 
1946 Lah. 116 (F.B-) = 48 P.L.R. 116. It has been held in that case that 
where a contract of sale of goods contains an arbitration clause, and the 
seller expressly reserves a right of re sale in case the buyer should make 
default, the arbitration clause is not wiped out on the rescission of the 
contract by the seller by the exercise of his right of re-sale under the 
contract and hence reference to arbitration can be made in pursuance 
of the arbitration clause. In delievering his judgment, Harries C.J. said : 
“Frustration of a contract, therefore, puts an end to the contract without 
breach by either party and no question of damages can possibly arise unless 
the contract was partlv performed before frustration. On the other Hand, 
in cases of rescission under section 54, sub-section (4), or section 60, Indian 
Sales of Goods Act, questions of damages can arise though the rescinded 
contract is merely executory. That being so. 1926 A.C. 497 can have no 
application to cases falling within section 54, sub-section (4) or section 60* 
Indian Sales of Goods Act, and in my judgment the decision of the House 
of Lords in (1942) 1 All. E.R. 337 is applicable to such cases. The cases 
in 23 Lah. 788 and 455 P.L.R. 287, no longer, therefore, he regarded 
as good law and must be overruled. Where rescission occurs as a result 
of a re-sale under section 54, sub section (4). Indian Sale of Goods Act, 
there is only a rescission in the limited sense as defined in (1942) 1 All. 
F..R. 337, and the arbitration clause survives for the adjudication of any 
claims arising from breach of contract/’ In Heyman v. Darwins (1912) 1 
All. E.R. 337 = (1942) A.C. 356, it has been held that where these has 
been a total breach of contract bv one partv so as to relieve the other of 
obligations under it, an arbitration clause, if its forms arc wide enough, 
still remains even though the injured partv has accepted repudiation. The 
contract was nor pm out of existence though all future performance of 
the obligathions undertaken bv each partv in favour of the other might 
cease. The contract survived tor the purpose of measuring the claims 
arising out of the breach and either partv may relv on arbitration clause- 
Where the arbitration clause is distinct from the other clauses in the 
contract total breach of the substantives even when it is accepted bv the 
other party does nor abrogate the arbitration clause and even the partv 
in default mav invoke the clause. Rut the parties are not bound to have 
recourse to arbitration. Thev may settle their disputes dircctlv and agree 
not to invoke the arbitration clause for that purpose. The arbitration 
clause ceases to exist with reference to the disputes which are thus settled. 
They mav also enter into a substituted agreement in complete supression 
of the original contract and thereby the contract and the arbitration 
clauses contained in it. Union of India v. Kishori T.al. A I R. 1953 Cal 
642. The persistent breach of substituted agreement did not revive the 
original contract. Ibid. 

32,7. Reference made to arbitrator.—it can be abandoned 
by consent of parties. —(1) After a reference to arbitration has been 
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made in a suit through the court, the parties cannot be allowed, by 
mere consent, to abandon the arbitration and go on with the suit or 
ask for a fresh reference. (2) But if a concluded compromise in undis¬ 
puted terms be placed before the court by all the parties whether before 
an award has been made or after, the court may grant leave to revoke 
the submission under S. 5 of the Arbitration Act, and on superseding 
the arbitration agreement under s. 12(l)(b), pass a decree in terms of 
the compromise. But the compromise, before it is accepted must be 
considered on its own account as to whether it is valid and cannot be 
accepted as a matter of course. (3) Where however, a compromise is 
only alleged by one party but disputed by the other, the existence of 
such a disputed compromise cannot be good ground for granting a leave 
to revoke the submission and the court has no power to entertain the 
question of such a compromise or to embark upon an enquiry as to its 
factum. (4) In no case can a compromise be given effect to bv the 
court without first superseding the reference.— Per Chakravarty. J. in 
Prafulla Chandra v. Panchanan, 222 Ind.Cas. 597 = 50 C.W.N. 287 = 81 
C.L.J. 1 = A.I.R. 1946 Cal. 427. 


328. Effect of revocation. —“If leave is granted to revoke a sub¬ 
mission, the arbitration agreement in my view, is not superseded, but 
simply dissolved or revoked. If it be superseded that supersession is 
authorised by section 12(2)(b) of the Act and S. 23(2) is not violated. 
Nor is the award, if one has been made, set aside or affected bv such 
revocation with leave, since it is onlv put aside and not considered. 
Per Chakravarti, J. in Prafulla v. Panchanan , A.I.R. 1946 Cal. 427 (434). 
The revocation of reference to arbitration would only have the effect of 
nullifying any adjudication made bv the arbitrator and relegating the 
parties to the position occupied by them as if there was no ad indication. 
Payichaha(zesa v. Kalyansundarnm, A.I.R. 1957 Mad. j 47_. But where 
the partition had been arrived at and the lists constituting aide-memoire 
of the partition had come into existence before the arbitrator was 
appointed and all that the arbitrator did was nothing more than to 
suggest to the parties the first wav of allotting the shares to the four 
shares: Held that the revocation of the reference would neither nullify 

or invalidate cither the partition or the admission of the lists in evidence. 

Ibid. 

q? 9 Scone of Hirii Mulii v. Chcong Yue 0 926) A.C. 497-- 

In Firm Karam Narain v. Volhart Pr°s A . I_R. 1 946 Lah. 116 ( v 

Ramlal J. said: “Much has hern said about Hir U Mu! v v. CheongYue 
/i 09 A C 497 and is clear that the decision is binding on the courts 
• Tndin The facts of this case have already been stated in the 

judoment of the learned Chief Justice. Suffice it to sav here that the 
contract had been frustrated long before anv portion of the contract 
could* have been performed. T.ord Summer in delivering the ludgment 
of the Priw Council examined the meaning, scope, and effects of trus 
rration The doctrine of frustration rests on an implied term in the 

contract that the parties would have, had thev anticipated it, 
provision for the happening of an event such as restraint of Princes which 
frustrated the object of adventure. In other words the parties should he 
deemed bv necessary implication to have contracted that if Government 
requisitioned the ship before it rot,Id be tendered, there would be no 
liability for failure to tender and conversely if the tender could not be 
made it could not be accepted. It was said at p. ’05 of 1926 A C. (4. /)• 
The legal effect of the frustration is the immediate termination of the 
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contract as to all matters and disputes which have not already arisen/ 
Now it appears to me that the ground on which the decision in 1926 
A.C. 497 rests is that no dispute could arise till the time of performance 
began, neither party having shewn an intention not to be bound by the 
contract before 1st March. 1917. When frustration took place on the 
requisition of the ship by Government, both parties were excused from 
further performance of the case and, therefore, there were no dispute 

that could be submitted to an arbitrator.As I have endeavoured to 

show where a contract is repudiated and then rescinded, the only claim 
that survives is one of damages and if bv factum of frustration a claim 
for damages cannot be put forward, there is no dispute which can be 

made the subject-matter of an award.It will be seen, therefore. 

that 1926 A.C. 497 was one .where the contract is executory and which 

was frustrated long before performance could begin.(1926) A.C. 

497 dealt only with the effect of frustration of whollv executory contracts 
and it analogy cannot be extended to cases of contracts winch have been 
partly performed and cases like the refusal to tender or take delivery of 
a whole instalment or other form of anticipatory breach.” In the same 
case Harris C.J. said: “The learned Lord (Lord Summer), however, 
makes is clear that in cases of frustration the contract remains alive for 
the purpose of vindicating rights already acquired under it on either 
side ” This case was cited with approval by a recent decision of the 
Supreme Court while discussing the law as regards frustration. Vide 
Stayabrata v. Muntruram, A.I.R. (1954) S.C. 44 para 12, which supports 
the view of Ramlal J. in A.I.R. 1946 Lah. 116 (F.B-). But the question 
of frustration of a constract must be left to arbitrators, particularly when 
such question depends on facts. If that is the only question involved in 

the case, the court would refuse to grant leave to revoke the authority 

« » 

of the arbitrators. Bhuwalha Bros. v. Rajputana, 6 D.L.R (Cal ) 10S. 
It must also be mentioned that in House of Lord’s case Heyman v. 
Darwin Lid., (1942) 1 All. F..R. 337 Visroutit Summer expressed the 

views that the judgment in Hirji ftfulji's case so far as the effect of frus¬ 
tration of contract on an arbitration clause was concerned, must not be 
taken as having established a general rule. 

An arbitration clause is distinct from other clauses. A contract with 
an arbitration clause, rolls as it were, two clauses into one- No doubt 
if the main contract does not exist, also the arbitration agreement cannot 
exist. Damodar v. Union of India. A.I.R. 1959 Cal. 526 : sec also 
Heyman v. Darwin, (1942) 1 All. F..R. 337 = (1912) A.C. 356. 

330. Arbitration clause—form of. —Where rhe parties to the 
arbitration under an independent agreement after discarding the contract 
it was not right in law or correct in fact to treat them as having gone 
to arbitration under a further agreement for which thev utilised the 
piece of writing in which the arbitration clause was expressed- In the 
matter of Albion Jute Mills. 92 C.L.f. * 43 = A.T.R. 1953 Cal. 453. A 
dispute as ro whether there had been a contract at all. cannot be a dispute 
arising out of our concerning a contract and therefore for an agreement 
to refer to such a dispute the language of the arbitration clauses cannot 
be appropriated. Ibid. 

331. Burden of proving ins! or sufficient cause for obtainin'* 

leave. —The power to grant leave to revoke a submission is exercised bv 
the court in a sparing and cautions manner. Srntt v. Van Sandu, (13 11) 
1 Q.B- 102; Re Woodrroft 6* Jones , (13-11) 9 Dowl. 533; S. S. Dean 
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Airlie Co. Ltd. v. Mitsui & Co. Ltd. and Bristol Oil and Cake Mills Ltd., 
(1912) 106 L.T. 451 C.A.J. and unless the applicant can establish that 
there will be failure of justice if the reference is allowed to proceed, he 
will not be allowed to revoke. Halsbury, 2nd Edn-, Vol. I, p. 635. 
Such a leave is to be given after considering the convenience of the 
parties. Scott v. Van Sandu , Supra : The Ithaka (1939) 3 All. E.R. 630. 
In Ram Kumar Singh v. Jugmohan Singh, 33 All. 315 (319). Tudball J. 
observed: "As to "the second point, the burden of proving revocation 

for good cause was upon the plaintiff, and he has failed to put forward 
any evidence, on the point. It was not for the defendant to prove the 
negative, i.e., the obsence of good cause." But the onus of showing 
that some sufficient reason exists, why the matter should not be 
referred to arbitration, is upon the person opposing the applica¬ 
tion and upon the applicant to show thatf no such reason exists 
Tokiram Koya v. Ghanshamdas, 47 Cal. 894 = 25 C.W.N. 62=61 Ind. 
Gas. 380. See also. Aboobakar Lattf v J^^epUon 

National Congress, A.I R. 1937 Bom. 410=171 Ind.Cas. 470 = 39 Bom. 
L.R. 476. 

332. Section 5 and Section 34—Scope.— The difference between 
an application under this section and one under section 34 ot the /vci 
is a difference as to the point of time when the application is 
the proceedings are commenced in court, application for stay^ 1S 
under section 34 ; if proceedings have not been commenced ," court, 
the application is made under section ft. The object , f no 

tions is the same, namely to prevent arbitration. ere not be 

reason why principies governing an *PP^™uo BhtiwaIk * Brothers v. 
applied to an application under section j . case 

Fatchchand , A.I.R. 1952 Cal. 294 = 87 Z- -J* * attem nt* to define 

court observed: “It is difficult and undesirable ° . et to n To 

the rircumstances in whiffi ffie court should^ that judicial power 

do so would be to crystal r| nto R f thc best of all reasons, left 
«nd discretion which thev" har d and fast rule can be laid down. 

undetermined and unfeHered^^N^ ^ purpo , c of enabling a judge 

of all the fa exercised after appreciation and consideration 

The d.scretton s to be excrc ^ a lication of the right 

to excrc.se a it^icial drere ^ par(ics have fov better or worse agreed 

principles, ic , . 7 tbe final judge in their dispute. Russell states 

,o make the arbitrator h grovmds for granting leave to revoke 

lhat < h< ; x f ’ 7f law or excess or refusal of jurisdiction bv arbitrator: 

misconduct of arbitrator : (<) disqualification of arbitrator ; (d) dis¬ 
qualification of arbitrator; (c) exceptional cases. 

■••A material consideration’ savs thc learned author fp. 13) ‘for the 
v. -,s m the order it will make on thc application for leave to revoke 
■° U ,he lime when the application is made If it is made at an stage 
‘ S f the arbitration proceedings, the court will more readily grant leave 
I’, evoke ssuming always that a good case for revocation is shown 
see the remarks of J. Re Oovard (Lout) and London it North 

Western Railway Co. (189i) 2 Q.B. 915]. 

‘‘The principles are thus well-settled. The difficulty in exercising 
(be discretion "arises from the fact that in human affairs there is infinite 
variety and no two cases arc exactly the same. 
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1 venture to put two limits within which the discretion is to he 
cxeicised ; one, the court should not lightly release the parties from then 
bargain, that follows from the sanctity the court attaches to conti act ; 
the other, that the court should be satisfied that a substantial miscarriage 
of justice will take place in the event of its refusal to grant the leave. 
The discretion is to be exercised within these limits.’ 

333. Arbitration cannot be revoked unless cause shown.—In 

the year 18158, the Judicial Committee dealing with a case under section 
826, C. 1*. Code of 1859, observed that no party to an agreement to refer 
to arbitration could revoke the submission without good cause, vide 12 
M.I-A. 112; see also Piafutla v. Lanchanan. A.l.R. 1946 Cal. 427 (484). 
1 he Arbitration Act gives no power to the court to revoke the authority 
ol an arbitrator, but only gives it power to give leave to a party to revoke. 
The other power it gives to the court is to remove an arbitrator. Moreau v. 
A '/tarda Co ., A.l.R. 1959 Cal. 169. 

334. Arbitration clause—f ailure of arbitration—Duly of court.— 

Where an arbitration has become abortive it is the duty of the court ol 
law, in working out a contract ol which such arbitration was part of the 
machinery, to supply the defect. 1 hereiore, where in a contract for the 
sale of goods it was agreed that the purchaser should be entitled to deduct 
from the price the value ol any goods not delivered, such value to be 
determined by the arbitration, and the arbitrators appointed were unable 
to agree, the purchaser was entitled, in an action brought by the vendor 
to recover the contract price, to apply to the court to lix the value of 
the goods not delivered and to deduct it from the price due, without 
bringing a cross-action. Cimeron \■ Cuddy , 88 L.J.P.C. 70 = (1914) AC. 
651 = 110 L.T. 89 (H.L.). In delivering the judgment Lord Shaw observed : 
“Where an arbitration for any reason becomes abortive, it is the duty of a 
court of law, in working out a contract of which such an arbitration is 
part of the practical machinery, to supply the defect which has occurred, 
it is the privilege of a court in such circumstances and it is its duty to 
conic to the assistance of the parties by the removal of the impasse and 
the extrication of their rights. I his rule is in truth founded upon the 
soundest principle, it is practicable in its character, and it furnishes by 
an appeal to a court oi justice the means of working out and a preven¬ 
ting the defeat of bargain between the parties. It is unnecessary to cite 
authority on the subject., but the judgment of Lord Watson in Harnlxn 
& Co. v. Tahes Kcr Distillery (1891) A G. 202, might be referred to.” ' 

335. Vagueness of arbitration clauses. —Where die arbitration 

clauses provide that cither party shall have the right to call for arbitra 
non on the matter in dispute under the rule of 1 the local Chamber of 
Commerce without indicating which local Chamber of Commerce is to 
arbitrate in such dispute, the arbitration clause is invalid as being vague 
and uncertain. Karanji v. Indo China, 56 C.W.N. 768. n 

GROUNDS FOR REVOCATION OI ARBITRATION AGREEMENT 

336. By mutual consent. —In Ham Kumar Singh v. fu<rmohan 
Sing i. 83 All. 315 = 8 A.L.J. 66 Stanley C J. observed : “It appears to me 
that in this case by mutual consent the contract to refer to arbitration 
was rescinded, and further, as I think, the arbitrators declined with the 
arbitration. Consequently, the arbitration proceedings became abortive.” 
See also Hari v. Inder, A.l.R. 1934 All. 95=1934 A.T.J- 473. If a ton- 
eluded compromise in undisputed terms is placed before the court by all 
ihc patties, whether before an award* has been made or after, the court mav 
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o*rant leave under this section. Prafulla v. Panchanan, 222 Ind.Cas. 597 — 
oO C.W.N. 287=81 C L J. l=A.i.K. 1946 Cal. ; 27 ; see also Euchminarain 

v. JHLoare Miller, 21 Ind.Cas. 217=41 Cal. 55. 

337. Refusing jurisdiction. —The exercise of the power of giving 
leave to revoke is in general limited to cases where the arbitrators are 
exceeding their jurisdiction, or relusing jurisdiction, or tailing to do all 
that then jurisdiction requires them to do. Gaya Prosad v. MulfiaLai 
hudda Lai, 78 Ind.Cas. lu5U ; Madras Mills v. Krishna, A.1R. 1957 Mad. 
406 * Panell v. Eastern Counties, 2 kx. 544 ; East & West v. Kirk, 12 A. . 
758 ; Re G evard, (1894) 2 Q.B. 915 ; (1895) 1 Q-B. 459. 

338. Fraudulent collusion of arbitrators. —Although no party to 
an agreement of reference can revoke the submission to arbitration, unless 
lor good cause, and a mere arbitrary revocation ot the authority is not 
permitted the fact, if proved, that the arbitrator was in fraudulent coll 

the opposite side might be a good ground for revocation 

of the submission- Bansidhar v. SUal Prosad, 2J AH. 15. 

339 Insolvency of a parly.—The insolvency of a party may be a 
ground for granting leave under this section. Official Receiver v. aison as, 

A.l.R. 1926 Sind 209 (211). 

340. Apprehension of bias.—It is not necessary to show that tne 

arbitration has in fact been biased It wouldmWator ^iould be 

there is reasonable ground for apprehension t India, as in England, 

biased. Ramsarup Khesardeo , 89 C ^ J* . * rev oke the authority 

the court will not refuse an application tor leave knows Q r ought 

of an appointed arbitrator on the o£ ^is^ relation towards any 

to have known that the arbinator by h the subject-matter referred 

party to the agreement or his co 1 ,. Bhuwalka Bros, v- Fatehchand, 
light not be capable of impartiahty. the CO urt observed : 

■1R. 1952 Cal. 294 = 87 /I his decision is 

‘An arbitrator who has an inte . p his appointment was ignoram 

disqualified if either P alL V at and the interest is of such a nature 

of the fact that this would > . In England, therefore, the court 

that it ought to have been app Ucation to revoke a submission or to 

at present will not refuse PP knew or ought to have known 

stay arbitration on the £ ^is relation towards any party to the 

that the arbitrator ^^^^^fhthe subject-matter referred might not 
agreement or his conn i§ nQ sec tion in our Act of 1940, yet 

would be ^ eave to r evokc the authority of an arbitrator, 

.. ,‘K a^rea'sonable 

.'■sms st 

in situation of an arbitrator whicl , niatter concerned- Bhuwalka 

he should not act as an aibitia^ ^ R iq52 C al.294. Different conside- 
Bros v. Fatechlnd, 87 G.L.J. ^ sct as jdc an award on the ground 


m 

A 


nrion may arise in an application to 
that the arbitrator is biased. Rarngop 


v. 


Ramsarup, 89 C.L.J. 
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If after a reference to arbitration, it transpires that the arbitrator has 
been acting as an ammuktear of one ol the parties without any remunera- 
uon, the other party is entitled to withdraw from the reference, and the 
award made by the arbitrator after leceipt of notice of revocation cannot 
be enforced by suit. Alahomad \\ a hi dam v. Hakmian, 29 Cal. 279 = 6 
C.VV.N. 235. If the aibitrator is indebted to one of the parties at the 
time of the reference or becomes so indebted alter the leference. and m 
either case does not disclose the fact to the other party, such party would 
be entitled to revoke the reference upon discovery ol the fact, and any 
award made by such arbitrator would be invalid on the ground of judicial 
misconduct. Ibid. See also, O R. Coley v. A. Daco.ta, 17 Cal 200- 
Joostmom Dasi v. Sudevi Dasi, 3 C.VV.N. 301 ; Kali Prosanna Chose v.’ 
Rajam Kanlo Chatterjee, 25 Cal. 141. There is an inherent jurisdiction 
in a court to intervene and supersede arbitration where such an order is 
necessary for the ends of justice or to pi event the abuse of the process oi 
the couit v. Raghunath, A.l.R. 1929 All- 743 = (1929) A.L.j. 

JJ8_ol All 1010. See also, Jackson v. Barry Rail, (1893) 1 Ch. 238- 
n V ‘ ^\ anc ^ lester Cor., 8 T.L.R. 513; Re Barring Bros., 01 L I () li 

P i ; R T ke l ber S> 10 f T L R - 393; A aranulm ?. Mohammad, 38 ' 

1 LR. 480. In the case of a named arbitrator all those considerations 
which aflect the qualification of a person who may be suspected though 
umeasonably of .bias in a judicial position must be laid aside, unless it 
can be shown that the arbitrator lias prejudiced the case or his actual bias 
Narayan v- Kalwantt , I.L.R. (1959) 1 Cal. 500. 

341. New contract—arbitration clause in il.e old contract whether 
enforceable. —Where a new contract has been arrived at between the 
parties superseding the old contract containing an arbitration clause, the 
oiigial arbitration clause cannot be enforced. JLuchmi A 'main v Hoare 
Miller & Co 21 Ind.Cas. 217 = 17 C.W.N. 1098 = 41 Cal. 35; see also 
Bahadur v. Nagar Mai, 45 C.W-N. 795 = 1.L.R. (1941) 1 Cal. 451 =A.I.R 
1941 Cal. 594. 

3 , 42 \ E ? cess , of jurisdiction by arbitrator.— When an arbitratoi 
exceeds the jurisdiction which has been given to him by the parties a 
good ground is made out for making an aplication under this section. 
Russell, loth Edn., p. 50. “The question of jurisdiction” says the learned 
author generally arises upon the reception or rejection of evidence, but 
when the reception or rejection of evidence is merely a question of law 
and not of jurisdiction, the court in the exercise of its dcscretion will 
usually refuse leave to revoke the submission.” Russel, 15th End., p. 51. 

343. Misconduct of arbitrator. —“Legal misconduct” is a term 
which is commonly used in reference to awards- It does not necessarily 
involve any moral turpitude or dishonesty on the part of the 
arbitrator. It is misconduct in the judicial sense of the word and has been 
described generally to mean an erroneous breach of duty on the part ol 
the arbitrator, however honest, which causes miscarriage of justice. Abooba- 
ner Lauf Reception Committee, Indian National Congress, 171 Ind.Cas. 
; n 0 = 39 o Bom.L.R. 476 = A.l.R. 1937 Bom. 4 10. In Williams v. Wallis, 

“w 4 ? 2 K ’ B * 478 = 83 L J KB 1296=110 L.T. 999, Atkin J. observed : 

With regard to the main question, I think the Deputy Judge formed a 
misconception of the meaning of misconduct. It docs not necessarily 

involve an imputation of personal turpitude in the arbitrator. It rcallv 

docs not mean much more than such a mishandling of the arbitration 
as is likelv to cause some substantial miscarriage of justice, and one 
instance of this is where the arbitrator refuses to hear evidence upon a 

23 
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material issue. It is clear that the evidence tendered by the appellant 
was material, and if in fact the arbitrator did respect it, that, in my 
opinion, would be evidence of misconduct entitling the Country Court 
Judge to set aside the award.” See also, Kanhaya v. Sheo Karan , 39 
P.L.R. 582. The expression “misconduct” is of wide import and includes 
on the one hand bribery and corruption and on the other a mere mistake 
as to authority conferred by the submission- An arbitrator is not tied 
down to rigid or technical rules of evidence or procedure. But he must 
observe the first principles of justice and in accordance with the principles 
of justice, equity and good conscience. Carter v. Oakley Duncan , 12 Mys. 
L.J. 81=39 Mys. H.C.R. 263. 

The court has power to give leave to revoke a submission to arbitration 
where it appears that the arbitrator is going wrong in point of law, even 
in a matter within his jurisdiction. East and West India Docks Co. v. 
Kirk, 57 E J.Q.B. 295 = 12 App.Cas. 738 = 58 L..T. 158 (H.L.). In the above 
case the question, arose upon a contract for the construction of docks, 
containing a clause for the settlement by the arbitrator of differences as 
to the meaning of the contract and anything to be done thereunder, and 
for the submission to be made a rule of court. An arbitrator was duly 
appointed and in the proceedings before him certain evidence was tendered 
by the contractors which was objected to by the company on the ground 
that the rights and obligations between the parties were contained in the 
contract in writing, and could not be affected by the alleged fact (which 
was denied) that the soil, or the depth of the work proved to be of an 
unexpected character. The arbitrator overruled the objections on grounds 
which he embodied in a written decision. Ihe company moved for. leave 
to revoke the submission (i.e., “to revoke the authority of the arbitrator 
appointed in pursuance of the submission”). A rule nisi was £??“*** J 

fife & 

ground of d court had no jurisdiction to interfere with a pending 

Appeal was tl at the court haa n. th e arbitrator was acting in excess 

aibitiation, u Lords present at the hearing of the appeal in 

of the jurisdiction 111 ^ 0 ^? ^ Watson> Lor d 

the House Macnaehten ; and in the course of the argument Lord 

f.tzgeraltl and LordM^cnag^ ^ had nQ doubt that U had jur.s- 

Hahbury■ L.C. 1 tQ revoke the submission (i.e., authority of the 

diction to g reasonable ground for supposing that the arbitrator 

arbitrator of law, ever, in matter within his jurisdiction. 

was Ce^^c "of the decision of the House of Lords in £«st and West 
1 nocks Co V Kirk, 12 App.Cas. 738, is commented on by the Court 

in ., case which came before them shortly afterwards. James v. 
ot Appeal m a case O.B.D. 12 = 58 IJQ.B.D. 424. The Queens 

h sssxrvs# c. - 
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regard to the purposes for which he had received, and the effect which 
he had given to, certain classes of evidence as to matters involving 
enormous expense. It was a question of discretion this court did not 
think the circumstances of the particular case such as to render it right 
to interfere ; the House of Lords differed from that view ; but I do not 
think they intended to lay down any general principle on the subject’'. 
See also. Re Gerard {Lord) and London and North Wester Railway Co. 
(1894) 2 Q.B. 915, on appeal (1895) I Q.B. 459 (C.A.). 

Doubtless, in regard to the “leave of the court” under the 1st section 
of the Arbitration Act, 1889, the court has the same discretion as it had 
under the 39th section of the Act of 3 Sj 4 Will. IV, so that the two last- 
mentioned decisions will still furnish a rule as to jurisdiction and the 
discretion of the court under the latter Act Campbell’s Ruling Cases, Vol. 
Ill, p- 369. 

Viscount Hailsham thus states the law on the subject: “Formerly 
where it could be shown that the arbitrator was going to make some 
mistake in the matter of law, the court would in certain cases grant leave 
to revoke the submission, unless he undertook to state his award in the 
from of a special case for the opinion of the court \Fariell v. Eastern 
Counties Railxvay Co., (1848) 2 Ex.Ch. 344; Re Hart and Duke, 32 
L.JQ.B. 55; Robinson & Co. v. Davies & Co., 5 Q.B D 26- East and 
West India Docks Co. v. Kirk and Randall, 12 App.Cas. 738] ; but in 
such a case the proper application to be made is not for leave to revoke 
the submission but for an order directing the arbitrator to state a special 
case [Arbitration Act, 1889 section 19; Re Palmer & Co., and Horkin & 
Co, (1898) I Q.B. 131 (139].” Halsbury, 2nd Edn.. Vol. I, p. 636. In 
the last-named case Chi tty L.J. observed : “In the East and West India 
Docks case, 12 App.Cas. 738 decided before the Arbitration Act, 1889, was 
passed, it was held by the House of Lords that the court had jurisdiction 
to give leave to revoke the submission if there was reasonable ground that 
the arbitrator was going wrong in point of law, even in matter within 
his inrisdiction. The leave would have been given in the circumstances 
of that case if the parties had not come to terms that the arbitrator should 
state a special case for the decision of the court. This jurisdiction, as 
was held in James v. James. 23 Q.B.D. 12, is discretionary and to he 
exercised according to the circumstances of the case. fn the East and 
West India Docks case, 12 App.Cas. 738. the discretion was exercised 
while the arbitration was still pending and consequently the decision 
does not directly bear on the present case. Granting leave to revoke is a 
s rone measure and a drastic remedy • As the law then stood, it was 
considered the right mode of controlling the arbitrator in matters of law • 
.and the case shows the importance attached bv he House of Lords 10 
keeping the arbitrator right in point of law; and in this respect it has 
™ ^ring on the present case.” In this connection it should 

that m En ~ land thc court can compel an arbitrator to 
state a case The courts in India have no s M ch power. The Indian 

• AC % 18 ? 9, sc ^. IOn 10 as section 13 of this Act leave if to 

the discretion of the arbitrators to state a special case or not as thev 

»r^° S M an . * he cour . t r has no Power to enforce its rulings or directions 

pon the aibnrators if thev do not choose to follow the rulings or ohev 
the dnection Re Atlas Insurance Co.. 10 Bom.L.R. 351. In this con- 

. C IOn savs : “The court has power to give leave to revoke on 

e giound that the arbitrator is going wrong in point of law (even in a 
matter within his jurisdiction) : but it has never been the practice to 
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exercise this power except when the parties refused to consent to the 
arbitrator's stating a special case, on the point of law involved. Since 
1934, no such consent can be required [ Vide section 21 (1)], while the 
court has power at any stage to order a case to be stated. It is therefore 
submitted that the power to give leave to revoke merely upon this ground 
would not now be exercise.” Russell, 15th Edn. 50. 


Gross misconduct tnd unfairness on the part of an arbitrator is 
sufficient for grant of leave of court- Drew v. Drew Leburn, 2 Maq. 1, 
European and American Steam Shipping Co. v. Crossky, 8 C.B.N.S. 397. 
To induce the courts to permit a party to rescind his submission, strong 
grounds must have been laid before them. James v. Attwood, 7 Scott. 
813. See also. Re Dreyfus & Sons and Paul, 9 T.L-R. 358. Where there 
did not appear to have been any misconduct on the part of the parties 
or arbitrators, the court refused to direct a submission to be revoked. 
Wool croft , In re, 9 D.P.C. 538 = 5 Jur. 771. An arbitrator having 
erroneously refused to require the plaintiff to produce his books, the 
court, upon application before award, ordered that the arbitrator’s authority 
should be revoked unless the plaintiff allowed the defendant to open 
and look at the book. Hart v. Duke, 32 L.J.Q-B. 55. See also. Re Atlas 
Insurance Co., 10 Bom.L.R. 351. 


344. Interminable delays. —The power of court to grant leave to 
revoke the authority of an appointed arbitrator is discretionary and 
ought to be cautiously and sparingly exercised, but such power should 
be exercised by the court in favour of the applicant if it appears to the 
court that the main object of all submissions to arbitration, which is to 
obtain “speedy end of the strife.” is not likely to be attained and the 
applicant is likely to be subjected to “multiplied expenses and in .J er ' 
minable delays” by the conduct of the arbitrators. In re Indian Arbitra¬ 
tion Act, Re Atlas Insurance Co.. 10 Bom.L.R- 351. See a\ so. Coley v_ Da 
Costa. 17 Cal. 200: BhoeUal v. Chimanlal. 52 Bom. 116 = 30 Bom.L.R. 
02—107 Tnd Cas 707— UR 1028 Bom. 49 ; Vishwas v. Bhalchand , A.I.K. 

Bom5M-M Bo,n i.R. 1022 = 134 Ind.Cas 733 : Madho v. torn- 
bhasiva. 54 Ind.Cas. 126: but sec. Kunilal v. Batmmnlal .48 1 Ind.Cas. 

PIT 394* Secretary of State v. Iiahvant Singh, A.T.R. 1933 Pah. 
18. But the failure of the arbitrator to make his award ..within foul- 
months under section 3 does not automat.callv result m the cancellation 
of the arbitration agreement. Shiv Rani v. Ram Rakha. A.I.R. 19. 
Pepsu. 45 = 6 D.L.R. fPepsu.) 13. 

Tn Kishore Lai Ra mdaval v. Laxman Rao. A.T.R. 1940 Nag- 386 = 
('1940') N-LJ. 443- ibe court observed : “Unreasonable dclav on 
the part of the arbitrator amounts to legal misconduct as laid 
down in Coley v. Dacosta , 17 Cal. 200. and Bhogilal v. Chimanlal, A.I.R- 
19^8 Bom. 49=107 Ind Cas. 707 = 52 Bom. 116 = 30 Bom.L.R. 92. In 17 
Cal 200 (supra), the dclav was not for more than a year and there it was 
held that it was such a dclav as entitled a party making the submission to 
the arbitration to revoke the reference and withdrew the proceedings from 
the arbitrator. In 52 Bom. 116 (supra) the delay was for about five vears, 
hut the length of the delay was not the criterion for the decision of the 
rase At its page 120 the case in 17 Cal. 200 (supra) was noticed bv their 
Lordships of the Bombay High Court and it is stated in that case that 
‘there was an agreement to go to arbitration on 31st March. 1886- Nothin,, 
appears to have been bv the arbitrators beyond the fact that two or three 
meetings were held and matters so continued till 8th December, 1886, on 
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which date one of the parties wrote withdrawing from the arbitration. The 
point was whether he was entitled to do that, and the court held that he 
was. What is necessary in such a case of arbitration is that once an arbitrator 
is appointed the parties to the arbitration are entitled to insist that the 
arbitration should be proceeded with reasonable speed and if there be an 
unreasonable delay which is unexplained and not justified bv the circums¬ 
tances of the case the parties to arbitration will be justified in revoking 
the reference and if an award is given after a long delay he will be entitled 
to ask court to file the award'. . . The authorities therefore clearly indicate 
that even a delay of one vcar in arbitration proceedings, if not properly 
accounted for, vitiate the awards. As there is no explanation whatever in 
this cause as to why the delay occurred the award would be set aside." See 
also 34 Bom. 1. Under S. 5. of the Arbitration Act an agreement to refer 
disputes to arbitration is irrevocable. Once there is valid reference to 
arbitration the parties can not resile from it merely because the arbitra¬ 
tors have allowed their time to expire without making anv award. 
Shyamlal v. Hu hum chatul 1963 M.P.L J. ( Notes) 60. 


345. Failure of justice. —The Court should exercise its discretion 
in granting leave to revoke a submission, in a sparing and cautious manner 
and should do so, unless the applicant can establish that there is good 
ground for apprehending that there will he failure of justice if the reference 
to arbitration is allowed to proceed. Gouerdhan v. Ram Chanel, 47 Ind. 
Cas 783 : Cava Prosad v- Mathulal . A.I.R. 1925 All. 202: Lachuman v. 
Mofrhal, 86 Ind.Cas. 540 : Ganrruram v. Suman<jal . A.T.R. 1933 Sind 317. 
See also Confier v. Shuttlexvorth . U856') 25 T,.Tf. Ex- 114. 


346. Revocation of reference, where arbitrator is interested.— 

An arbitrator who has an interest upon his decision will be disqualified 
if the fact has not been disclosed at the time of the appointment. Tf the 
parties with full knowledge of the facts, select an arbitrator who has to 
pci form other duties which will not permit him of bcimx an impartial 
peison. the court will not release them from the bargain thev have agreed 
upon- Where, however, one of the parties to the reference is an illiterate 
woman unable to sign even her name, mere knowledge on her part of 
the arbitrator being interested is not enough. Tt must he shown—the 

nnrdcn being on the oartv desiring to uphold the reference_that die 

thoroughly comprehended the transaction, and was made aware of the 
implications and consequence of her act. Tf that onus is not discharged, 
the reference can he revoked. It is not necessary for her to wait for the 
award to be made and then attack it. The court has inherent jurisdiction 

Snrb n rf *h™rrncc. Par-oath am run v. Suhhamma 157 Tnd Cas 
607-.41 T..W. 261 — f 1935') M W.N 141 = A T R 1035 M,d S4o J«R " f T f 

>37 But serAfr Bauerjer’c lodgment in Bhumalha Brother v 

nf lVZTr 7 VI 71 = A T R ,0 "’ 2 CM 201 „ndcr the he;,din- 

of 'i hhrehenstvr of bias. 


347. bmronor anpoin.men. ° f "™i»ire.—Tn the F.nrobean and 
.ameruan Steam Shtb Co. v. Groshev & Co H 860> ?Q T, T C P- 115. leave 
was granted bv court to revoke where a person nor known to one of the 
• ul,orators was appomted an umpire bv lor Where the umpire is not 
an impartial person leave to revoke mav he granted Gooerdhandas v 
Ramrharut, 47 Tnd.Cns. 783=12 S.T. R. IT- 

348. Where third nartv nought to he made liable in damage* wn* 
to Sign agreement of reference. —T eave to revoke a reference to arbina 
non will not be given unless a substantial miscarriage of justice will take 
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place in the event of leave being refused. S filed a prosecution under section 
500, Indian Penal Code against one C. The gist of the complaint was 
that the accused insinuated that the complainant was not a fit person to 
associate with socially or religiously. After several hearings the criminal 
case was compromised and the disputes regarding damages were referred 
to the pleader of the parties as to what compensation if any should be 
allowed to the complainant. The reference was signed by S, C and one G, 
on whose misrepresentations it was alleged the offence was committed. G 
applied to revoke the reference : Held that in making himself a party to 
the reference and executing it G had done a most extraordinary thing. 
It was absolutely necessary to have clear definite evidence that G was 
aware of the nature of the transaction embodied in the reference which 
he signed and of the risk and liability to which he was exposing himself. 
G had in the circumstances not the least notion of what he was signing, 
and his application for revocation should be granted— Gangaram Gurnath 
v. Su man gal Bhikaji, AI.R. 1933 Sind 347. In the above case Lobo, 
A.J.C. said : “By signing a reference to arbitration the applicant Mas 
given up his ordinary right to resort to the ordinary court of law ana 
to have his civil liabilities decided thereby. A contract .apP 01 " tin & 
arbitrators is a contract uberrima fides, and unless there is comp 
confidence between the tribunal and the parties ^ wouW be wrong to 
bind a party to his contract when there is a probability that injustic 

would result from doing so.” 

349. Charges of fraud.—The English Arbitration Act of 1950. 
section 24 (2) re-enacts section 14 (2) of the English Arbitration Act of 
1934. Section 24(2) of the English Arbitration Act of 1950 runs as 
follows :—“(2) Where an agreement between any parties provides tna 
disputes which may arise in the future between them shall be referred to 
arbitration, and a dispute which so arises involves the question whether 
any such party has been guilty of fraud, the High Court shall, so for as 
may be necessary to enable that question to be determined by the High 
Court have power to order that the agreement shall cease to have effect 
and power to give leave to revoke the authority of any arbitrator or 

• - hv or bv virtue of the agreement. Russell says . It 

i" exprcssbTprovided lhat where there is an agreement for the arbitration 
of future disputes, and a dispute arises under it involving a charge: of 
f,. ul d the court may order that the agreement cease to have effect and 
.Cvoire mv submission of the dispute, so far as is necessary to enable the 
charoc of fraud to be investigated by the court There is n ? l 

upon the operation of this section, but presumably the discretion will b 
exercised in the same manner as the discretion to refuse a stay of a eon 
current action in such cases.” Russell, 15th Edn., p. 53-^ It is doub 
whether this rule can be followed here in India in the absence 
corresponding section in the Indian Arbitration Act of 1940. 

350 When arbitration should not be revoked. —Arbitration agree 
ment cannot be revoked where one of the arbitrators appears as a witness 
for prosecution in case under section 107. Cr. Pro. Code pending t e 
oar tv seeking to revoke the arbitration. Sheonarain v. B alar am, A.l. • 
10^9 All 345. A compromise whicli is disputed by some of the partie^ 
to' reference anno, be a good cause for such leave as m that case there 
is not a mere possibility but certainty of further contention. Prafulla v- 

Panchanan, A.I.R. 1945 Cal. 427. 

351. Notice of filing revocation application.- 


■In order to revoke 
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the authority of an arbitrator, a notice of revocation should be given to 
him before the' completion of the award. Nagaswamy Naik v. Rangas- 
warny Naik, 8 M.H.C.R. 46. In the above case the court observed as 
follows : “The Judge held that there had been a revocation (for reasons 
which he could not call inadequate) of the arbitrator's authority before 
the award was made, and that the parties therefore were not bound by 
the award- After a careful examination of the evidence, we think it 
appears that the arbitrators closed their enquiry on the 21st, and that, 
on the 22nd and 23rd, a rough draft of their award was prepared, and 
the award itself was afterwards, on the 27th, formally made and published. 
The arbitrators’ decision was made known by themselves, or became 
known, on the the 23rd, and it is in evidence that both the plaintiff and 
the defendant were present when the arbitrators on that day stated what 
their decision was. Upon this evidence, even according to the law relied 
on by the Judge, there could be no revocation of authority, for the arbi¬ 
trators had in substance fully executed their task, and the reference was 
at end before the 14th, when the defendant’s letter of revocation was 
received.” That observation was made on the supposition that revocation 
could be made at the sweet will and pleasure of one of the parties. But 
m India an arbitrator's authority can be revoked only with the leave of 
the court. So this rule is not applicable in a case contemplated under 
this section but by analogy we can say that the notice of filing revocation 
application must be served on an arbitrator before he fully executed his 
lask in order to entitle the applicant to have the leave of the court in a 
fit and proper case. See also, Coley v. Dacosia, 17 Cal. 200. But if one 
party to a submission has been guilty of such laches as to entitle the 
other party to repudiate submission, the latter will not be deprived of 
fiis right to repudiate merely owing to the absence of formal legal notice 
of revocation. Vishwas v. Bhalchand, A.I.R. 1931 Bom- 529 = 38 Bom.L.R. 
1022=134 Ind.Cas. 733; BhogHal v. Chimanlal, AI R. 1928 Bom. 49 = 
107 Ind.Cas. 707 = 52 Bom- 116 = 30 Bom.L.R. 92. 


352. Leave to he obtained by making application. —The proper 
piocedure to be followed in moving for leave to revoke a submission to 
aibitiation under this section should be by motion in court, lie Atlas 
Insurance Co. and Ahcrnedbftoy Hubbibhoy, 10 Bom.L.R. 351. Accord¬ 
ing to English practice by such an application a decision of court can be 
obtained for other purposes. In re, Gerard, (1894) 2 Q B. 915 (918) ; 
lebernach v. Knight, (1892) A C. 298 (301); East v- Kirk, (1887) 12 A.C. 
/J8- Under S. 5. a party to the arbitration has got a right to revoke the 
authority of an arbitrator. The only limitation is that revocation is to 
be done with the permission of the courts. Section 5 does not contem¬ 
plate the revocation of an agreement but only the revocation of the 
arbitrator. I here is no particular method provided under S. 5. for 

W . . J , J . A * I A W ■ ^ . . . . . . Union of India v. 

Bahadur Singh A.I.R. I9b3 Assam. 195. If after hcarin R the parties, the 

court appoints another arbitrator, the orders of the court constitmies 

permission and the conduct of parties itself amounts to revocation of tl.e 
arbitrator. Ibid. 


353. Duty of arbitrator pending proceeding for revocation. —The 

authomy delegated to an arbitrator cannot be revoked except by the 
leave ol the court, and so long it is not revoked he has power to make 
an award, and there would he no impropriety of conduct on his part 
in proceeding with the reference after suit (ield, unless he has notice that 
there has been an application for leave to revoke the authority conferred 
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on him, to some court competent to grant such relief. Firm Dhanapat v. 
Firm Kishinlal, 36 lnd.Cas. 636. 1 lie court can also pass an order lor 

interim injunction, vide S. 41 and Sch. 11, Cl. 4 “The court undoub¬ 
tedly has power,” says Russell “to grant injunction restraining either a 
party or the arbitrator from proceeding with reference. This power may 
in general be regarded as analogous to the power to allow revocation oi 
an arbitrator’s authority, and tnese two remedies are often treated as 
supplementing each other ; an injunction being asked lor only where leave 
to revoke would be inappropriate.” Russell, 16th Edn., p. 170 
Cf. Jackson v. Barry (1893) i Ch. 238 at p. 246 per Bindley, L.J. 

354. Agreement to refer—reference to private arbitrator—parties 
whether can resile from agreement. —Where during the course of a 
proceeding tire parties agree mat they should be bound by statement ot 
a third party who is not appointed arbitrator under the Civil Procedure 
Code, and to whom no oatn is administered, held, that the agreement 
might be valid under section 23 ol the Contract Act, but that it was 
open to a party to resile from the agreement before the referee ha 
statement. Bishambar v. Rad ha Kissen, 133 lnd.Cas. 29 = (1931) A.L.J. 
393 = A.l.R. 1931 All. 667. See also, Tumman Singh v. Sheodarshan, 
A.l-R. 1930 All. 162=122 lnd.Cas. 186 = 62 All. 236. 


355. Appeal.—No appeal lies from an order under the section .— 
Fide S. 9 (1) infra. But an application for revision in a proper case lies. 
The order allowing leave to revoke the authority of the appointed arbi¬ 
trator is not an order superseding the arbitration such as can be: appea. ed 
against. Bhaiyalal v. Sawani A.l.R. 1944 Nag. 152 = 1. L.R- ( J ) ag* 
447 = 1944 M.L.J. 167; Madura Mills v. Krishna Ayyar, A.l.R. 1J3/ 

Mad. 405. 

356. Injunction against arbitration. — The court undoubtedly has 
says liussell “power to grant injunctions, restraining eithei a party or tie 
arbitrator from proceeding with a reference. This power may in general 
be regarded as analogous to the power to allow revocation of an arbitrator s 
authority, and these two remedies are often treated as supplementing each 
other : an injunction is asked for only where leave to revoke would be 
inapproprite or inadequate. Thus the cases where an injunction 
may be asked for seems in general to fall into two classes ( ) 
Where the contract containing the arbitration clause concerned is 
imodelled—that is where for some reason (t.e. fraud, mistake or illegality) 
the P contract can be shown to be not binding, and (2) Where there is lack 
of impartiality of the arbitrator appointed by an arbitration agreement 
or where the validity of the arbitrators appointment is disputed. T. he 
court will always be disinclined to interfere by injunction where the 
normal machinery of the Act provides adequate safeguards against injus 
“for instance' where the only grievance could be met by an order for 

of a special case. Jackson v- Barry Ry., (1893) 1 Lft- 
Russell p- 170 (15th Ed.). Injunction was not granted in the fo* 1 ?™ 1 " 8 
r ises namclv, on the ground that the arbitrator had no junsdicti , 
that the dispute was outside the agreement to refer or proceedings wou 
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(1894) 1 Q B. 253. It is, however, insufficient in such cases merely to 
establish a posibility that the contract is illegal and void. Smith v. 
Backer, (191b) 2 Ch. 8b— Russell, 15th Ed., p. 170. 

357. Court’s power to make declaration. —There may be circums¬ 
tances where the court could appropriately make a declaration, where it 
might not be able to grant an injunction, as where certain of the matters 
referred to an arbitrator are not beyond the arbitration clause- Govern¬ 
ment of Gibralter v. Kenny, (195b) 3 All.E.R. 22. In the above case 
it has been held that the expression “arising out of” was very much wider 
than “under” and the arbitration clause having used both the expressions, 
everything which was claimed in the arbitration could be said to be a 
dispute or difference in relation to something "arising out of the 
agreement. Ibid- 

6 . {!) An arbitration agreement shall not be discharged 

by the death of any party thereto , either as 
JTifT r eC, ;T respects the deceased or any other party , but 
death of party thereto, shall zn such event be enforceable by o? 

against the legal representative of the deceased. 

(2) The authority of an arbitrator shall not be revoked by 
the death of any party by ■whom he was appointed. 

( 5 ) Nothing in this section shall ajfect the operation of any 
law by virtue of which any right of action is extinguished by the 
death of a person. 

358. Notes.— i his section is new and taken verbatim from S. 1 of 
the English Arbitration Act, 1934 (Stat. 24 & 25 Geo. V, c. 14). See now 
English Arbitration Act, 1950, section 2. 

359. Death whether revokes arbitration agreement. Under the 
old English law, it either of two parties to submission died before the 
award was made, the power of arbitrator was wholly gone. 1 oussaint \. 
Hartop, 7 Taunt 571 ; Cooper \. Johnson, 2 Ik k: A. 394); Rhodes v. 
Haigh, 2 13- 8c C. 345. The same rule was applicable where one of the 
parties to arbitration died before an arbitrator had been appointed. Re 
Percival, (1885) 2 T.L.R. 150. But in India the rule was otherwise even 
before the enactment of this section. In Sunday Patrick v. Rarnrattan, 
7 Ind.Cas. 590 = 4 S.L.R. 14, the court observed : “In Morrison’s edition, 
of the Indian Arbitration Act at p. 7, it is stated, ‘it is a general rule 
that if one of the' parties to an arbitration dies before award is made, 
the submission is revoked’, and there are passages, both in Redman (pp- 
106, 107) and in Russell (8th Edition, p. Ill) which seem to support this 
view of the law. 


“ ‘Submission’, is defined in section 4 of the Act as ‘a written agree¬ 
ment to submit present or future diflereiiccs to arbitration, whether arbi¬ 
trator is named or not.’ But an agreement is, by its very nature iiic- 
vocable ; the word ‘revoke’ is wholly inappropriate to the process by 
which the contractual obligations created »>y an agreement are made 
to lose their binding effect. Contracts are, in their nature, bilateral. 

"A proposal, or an acceptance, may be revoked under certain ciicuins- 
tances (section 5, Contract Act), but once the contractual obligation 
created, it cannot be revoked at the will ol one party. Agreements 
submit differences to arbitration were never rcvokable. 

24 


IS 

to 
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“But the essential part of a submission, in its active operation, is 
the giving of authority to a named arbitrator. In practice a ‘ submission' 
is frequently included in commercial contracts and on differences arising, 
a second document, commonly called the reference, is drawn up defining 
the dispute and conferring the authority of an arbitrator on a specified 
person. An arbitrator is in law, a mandatory; he acts by virtue of the 
authority given to him by the parties, as an agent for a principal. By 
the common law of England, any mandate can be revoked, and the 
authority of an arbitrator could be revoked under the same circumstances 
as could the authority of an ordinary agent. It was in this sense only 
that a submission to arbitration was revocable- Seen Randell v. Thompson, 
1 Q.B.D. 748 (757) Re Rouse & Meyer, L.R. 6 C.P. 212 ; Fraser v. Ehren- 
sperger, 12 Q.B.D. 310 ; Deutsche Springstafj, Detien v. Briscoe, 20 Q.B.D. 
177 (180), and In re Smith & Service and Nelson Co., 25 Q.B.D. 545. 

“The circumstances under which the authority of an agent is 
revoked are given in section 201, Indian Contract Act, and if the terms 
of that section be compared with the section in < Russell on Awards headed 
‘Of revoking the arbitrator’s authority’, it will be found that the former 
represents with fair accuracy the old common law as to the revocation 
of a submission. 


“As early as 1868, it was pointed out by Lord Romily, in the case 
of Pestonii Nusserwanji v. Maneckjee, 12 M.I-A. 112 (130) = 10 W.R. 
(P.C.) 51, 'that the direction of recent legislation, both by English Acts 
and the Acts ot the Indian legislature, has been to put an end to the 
distinction between the agreement to refer, and the authority thereby 
conferred which formerly enabled a person who was a party to a binding 
agreement to revoke the authority thereby conferred, and by so doing 
to put an end to the agreement for submission to arbitration , and to 
put such agreement for arbitration on the same footing as all other 
Pawful agreements by which the parties are bound to the terms of what 
hev havl a^eed to/and from which they cannot retire unless the scope 
and V object If the agreement cannot be executed, or unless it be shown 
that some manifest Injustice will be the consequence of binding the 

parties to the contract. 

“The Indian Arbitration Act states in the clearest possible terms that 
i - ■ i different intention is expressed therein, shall be 

a submission, unless aThe^ courts of this country 

nrevoca ,• P > * udice aggainst domestic tribunals and no sacred 

have ,™ traditional^prejuaiceigg ^ ^ imention of the Legislature; 

punc.P • rlearlv was to definitely and thoroughly complete the task 

at wMch the L Sslarur W e a both in England and in tils country had so long 
‘ 1 , i r : n p-——* to put an agreement to refer to the same footing as all 

Ifrireement! ... P to P u? an end to the distinction between the 
h «.ment to refer and the authority thereby conferred.' 

Jg 'Then: is nothing in the Act which justifies treating the death of a 
rtv is an exception to the general rule laid down so emphatically \ 
Tectmn 4-" ScTalso. Beni Dutt v. Baijnath. 174 Ind^Cas 369 = Ad.R. 
io‘U) Oudh 125- In Venkatachellam v. Suryanarayana, A.I.R. 1941 M * 
I Ml.. . 520 = 52 M.L.W. 556, it has been held that in India 

here Is no rule that the death of a referring P art >, o£ Jf^must 

reference - arbitration, that ^hTas" The 

courts In India are not bound P by any English rule of the common law 
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or statutory law except in so far as it furnishes a standard of justice, 
equity and good conscience to be applied to the decision of question 
arising for consideration by the courts of India. Ibid. 

360. Reason of difference between the old English law and the 
Indian Law. —In Ramji Ram v. Salig Ram, 11 Ind.Cas. 481 = 14 C-L.J. 
188, the court observed: “In support of the first objection taken by the 
defendants, it has been broadly contended by the learned counsel that 
when matters in dispute have been referred to arbitration without the 
intervention of a court, the death of one of the parties at any time before 
the award is made, operates in law a revocation of the authority of the 
arbitrator, and the court must consequently set aside the award made 
subsequent to such death ; as authorities for this proposition reference 
has been made to the cases of Potts v. Words, 1 Marshall 336 ; Toussaint 
v. Hartop, 7 Taunt 571 ; Cooper v. Johnson. 2 B.8c Aid. 394 ; Rhodes v. 
Maigh, 2 B. 8c C. 345, and Fyler v. Jones, 3 B. 8c C* 144. Now, it may 
be conceded that the cases to which reference has been made, as also 
other cases of high authority one of which was decided bv the Judicial 
Committee ( President of Orphans Board v. Van Reenen, I Knapp P C. 
83), and another by the House of Lords ( Caledonian Ry. Co. v. Lockhart. 
3 Macq. 808), support the proposition that as a submission to arbitration 
confeis no more a naked power, the death before award of a party 
to common law submission has the effect of a revocation of the submis¬ 
sion ( Blundell v. Brettargh, 17 Ves. 232, and Edmunds v- Cox, 3 Douglas 
406). As was pointed out by Mr. Justice Su bra mania Ayer in PerumaVa 
v* Perumalla, 27 Mad. 112, which was accepted as good law in Mara 
Krishna Mitter v. Ram Gopal Mitter, 14 C.W.N. 759 = 6 Ind.Cas. 170, 
this doctrine was apparently a corrollarv of the rule of common law that 
the authority of an arbitrator might, at anv time before the award was 
made, have been revoked at the instance of any party to the submission, 
whether the submission was by agreement in writing, by bond. deed. 
Judges order, or order at nisi prius (Deutche Springhtaff v. Briscoe. 20 
O.B-D. 759 = 57 L.J.Q.B. 4: Vynyor’s case, 8 Coke, 81 (b) : Fraser v. 
FJirensperger, 12 O.B.D. 310)—a rule which was founded probablv on 
the view that, with reference to agreements to refer to arbitration, anv 
contracting partv, might without the consent of the other, put an end 
to the contract on the mere ground that he had changed his mind, and 

which was due to the disfavour with which contract to refer to arbitra¬ 
tion were formerly looked upon in England, as contracts tending to oust 

. e jurisdiction of the ordinary courts. But. in country, as pointed out 

in Ixagaswamy v. Rangasieamy, 8 M.H.C.R. 46. the poliev of the Legis¬ 
lature has always been different, and the English common law rule has 
not been adopted. According to the law here, the submission of an 
existing dispute once validlv made, is not revocable without just and 
sufficient cause, even in the case of a submission which has not been made 
a rule of court (Pestonn v. Maneckfee. 32 M.I.A 112. See also Pirrcy 

m ,- 4 Ch r> 200 ] Christie v. Noble. 14 Ch.F). 203). Agreements 

to arbt ration cannot, therefore, he hi K htlv deemed as essentiallv of a 
personal nature, revocable at the mere will of a partv. From this point 
of view whether a lepal representative of a deceased partv is or is not 
hound by. or entitled to enforce, the contract to refer to arbitration, must 
depend upon the nature of the right which forms the subject-matter of 
the reference, that is. upon the question whether the right is purely 
personal or survives to the legal representatives. It is worthy of note, 
a in England the rule in question was by no means inflexible, and 
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various exceptions were engrafted upon it. To take an illustration, a 
distinction was made as to the effect of death as a revocation when the 
reference had to state a case instead of making an award ( James v. 
Crane , 15 M- Sc W. 379). The distinction dependent upon the nature 
of the right which forms the subject-matter of the submission was recog¬ 
nised in" Lord Selkirk v. Nasmeth, Morison 627, and it was stated 
expressly that the authorities for the proposition that the submissions 
are not binding upon the heirs of the original parties apply only to sub¬ 
missions unconnected with any contract or transaction implying an 
obligation on heirs, so that if the parties have in view a transaction that 
is to affect their heirs, they cannot be supposed to intend that the heirs 
should not be obliged to the reference. (See also, Caledonian Ry. Co. 
v. I.ockhart, 3 Maq. 808). Again when one submission included several 
parties on the same side who had each of them separate interest, the 
death of one was held to avoid the submission only as to him (A 
Archibald, Practice, 1323. 13th Edn.: 1605, 14th Edn.). Cases are to be 

found in the books in which it was ruled, that a clause in submission 
to arbitration might properly be inserted so as to prevent the death o 
one of the parties acting as a revocation. (MacDousall v. Robertso , 
Bin*. 435 : Dowse v. Coxe. 3 Bins- 20 : Clarke v. Crofts * Bin &- 14 V 
Lewis v. Winter, W.W. & D. 47 ; Prior v. Hun brow, 8 M.&.W. 873 and 
Lewhi v. Hat brook. 2 Dowling- 90) The acceptance of the 
that the insertion of such a clause is efficacious to keep al ‘' e ®"V13 as 
of the arbitrator shows conclusively that the rule “nnot be treated as 
inflexible . If the principle on which it is isaid to phased were of 

universal application, no exception would be P therefore must be 
the instance of the parties tHernsdv^ T e 

treated as one of intention either e *P r ^ e m . ist consequently decline to 
the nature of the right in cont ™.' F n tha t the death of one of the parties 

the submission by operation of law. 

The same rule is "Gained In ja^ of 

dieTea?h 0 of‘one of'thT'pa, ties to a proposed arbitration. Datta v, Kbedu. 



even a 
the partv w 

1 •, i 


be ’ enforceable l.v nr against the legal representative of the 
deceased party, provided however.^hat the-right w sue^or ^ r *" ration Af , 

Pali ha Debi ^ oVnfor^t^restrict the contractual rights of parties 

does not purpoit of .. . which they mav choose to impose 

but only gives effect to res ii which their disputes shall be taken, 

on themselves as regard., the q 9 ^ ^ , 7 = A.T.R. 1953 Cal- 

India Hosiery v. Bharat * p H V ate tribunal of the parties. 
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who had never been appointed as arbitrators cannot give a decision which 
will be binding on the parties. Lachman v. Makar . 32 Pat. 304 - A I.R. 
1954 Pat. 27 = 1953 B.L.J.R. 498. 

362. Such agreement is enforceable by or against the legal 
representative of the deceased.— After the death of a party to the agree¬ 
ment in all cases other than those in which the right of action is extin 
guished by his death an arbitration agreement is enforceable bv or against 
his legal representative. This follows as a corollary to the rule that an 
arbitration agreement shall not be discharged by the deal i o YP' 
thereto. Whether a legal representative of a deceased party is or is n t 
hound bv. or entitled to enforce, the contract to refer to arbitration must 
depend upon the nature of the right which forms the subiect matter of 
the reference, that is, upon the question, whether the right is pureU 
personal or survives to the legal representatives. Ramjt Ram v. Salt g Ram^ 
11 Ind.Cas. 481=14 C.LJ. 188. In the above case which was decided 
many vears before the enactment of this section, the court said : it 

cannot be reasonably disputed that if. upon the death of a partv to 
arbitration proceeding*, his representative in interest becomes a party 
thereto and proceeds with the investigation, the award is binding upon 
him. (Bacon v. Cranston. 15 Pick 70: F.dcundt y. Cor.. 3 . 

Runion v. Dunwoodv. 1 Binn.Pa. A 2V\ See also Man,ndra Nath Mandnl 
v Mnhananda Roy. 13 Ind.Cas. 161=15 C.I -T. 360 : ? Tera v. Ram . 79 
Tnd.Cas. 67 —A.T.R. 1924 Pah. 725: Btnavakdas v. Sash* Bhutan, 70 Ind. 
Cas. 459 = 26 C-W.N. 804. Bur after the enactment of this section, no 
option is left to the representatives of the deceased where the right sur¬ 
vives. The representatives are not bound when the right is merely 
personal or. in other words, where bv operat.on of any law the right of 
action is extinguished bv the death of a nerson. [Vide sub-section fSVl 

Tn PervmaUn Satxanarayra v. Prmwalla Venkata Rnnrrnyya. 27 Mad. 
112 (WCA the court observed: “It follows, therefore that the contracts 
ro refer to arbitration should not in this country, he treated ns standing 
noon the peculiar footing of such contracts as are revocable at the mere 
will of a partv <o as ro warrant the view that everv such con tract ^ 
essentially of a personal nature, ns the District Tudge seems to have 
thought, and the question whether a legal representative of a deceased 
partv is or is not entitled to enforce the contract to refer i* a nucstion 
which would depend upon whether the right dealt with in the reference 
is of a merely personal nature or is one which survives to the legal 
representative. Accordingly, where the submission has been made a rule 
of court and the right is one which falls under the latter desciiption, the 
proceeding must, under section 361 of the Code of Cavil Procedure.^ he 
held not to abate bv reason of the death of the partv. And as the right 
to partition which is the subiect-matter of the submission in the present 
rase would survive to the deceased plaintiff’s adopted son. if there is one 
the District fudge should have proceeded under section 367 of the Code of 
Civil Procedure.” In Binnyakdat v. Sushi Bhutan. 70 Tnd.Cas. -159=26 
C.W-N. 804 = A.T.R. 1922 Cal. 226. two of the second partv died during 
the arbitration and their representatives were not made parties and no 
new guardian was appointed in place of one of the deceased partv. Hence 
it was contended that the award was null and void. In overruling the 
submission, the court observed : “The appellants also relv on the case of 
Manindra Nath Manrlnl v. Mahananrla Ro v. 13 Ind.Cas. 161=15 C.L| 
360. The decision in that case does not support the appellants. But they 
say relying on a passage in the report that as the hearing before the arbi- 
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trators had not been completed before the death of the person referred 
to, 't was necessary to bring their representatives on the record and to 
make them parties and as this was not done the award is a nullity. It is 
nullity. It is true as a general principle that a person who is not a party 
to or pioperly represented in any proceedings should not be bound bv 
those proceedings. But proceedings before arbitrators, are not intended 
to be carried on according to the rule of procedure contained in the Civil 
Piocedure Code. If there is a binding reference to arbitration all that 
l [ 1S necessary to be seen is that there is a substantial representation of 
the different interests before the arbitrators. In this case the reference 
was binding on the representatives of Nilvnony. There is no rule of 
procedure by which the arbitrators could substitute those representatives 
or appoint guardian ad litem for infants. 


. ^. we wcrc to hold that the arbitrators could not go on with the 
arbitration ns the representatives or some persons on their behalf did 
nor choose to come before the arbitrators, the result would be that although 
tiie reference would not abate on the death of a party under the law the 
arbitrators would in fact be unable to make an award and the arbitra- 
lion would come to an end. We are. therefore, of opinion that the 
proposition urged bv the appellant cannot be of universal application. 
'The question whether the award would be binding or not must depend 
upon the circumstances of each case.” Sec also. Beni Datt v. Baifnath, A.I.R. 
1938 Oudh 125: Abdul Ghani v. Serajuddin. A.I-R. 1939 Lah. 154. 

Following the case of Binayak v. Sashi (ante'), it was held in Tegha v. 
Bam Singh. 79 Tnd.Cas. 67 = A.I.R. 1924 Lah. 725. that where a dispute 
was referred to arbitration and one of the parties died before the hearimr 
had been concluded, the representatives of the party who had not agreed 

to the submission would not be hound bv the award. Now bv the 

* 

enactment of this section this conflict has been set at rest. 

363. Latest Federal Court decision on the subject—Effect of not 
making parties. —Bv a registered agreement dated 15th August, 1938 three 
brothers K. T- R:. N., members of a Davabhaga ioint family appointed 
an arbitrator for partitioning the family property. The agreement provided 
l!iat none of th‘c parties or their representatives in succession could obiect 
fo the arbitration. The arbitrator was authorised to make his award in 
instalments within six months but if more time was necessary to complete 
the work of partition, the arbitrator was entitled to extend the time bv 
riving the three brothers intimation or notice. K died during the pen¬ 
dency of these proceedings leaving his surviving five sons and a widow. 
K’s five sons expressed their willingness to abide bv the reference and thev 
were treated as parties to the proceedings. The existence of K’s widow was 
ignored ns neither the arbitrator nor the parties were aware of the fact thar 
die was entitled to the same share as each of the five sons under the Hindu 
Women’s Riebts of Property Act. 1937. On the 10th February. 1940 the arbi¬ 
trator cave a notice to the parties namelv the two brothers and five 
cons of the extension of time for a further period of 6 months to complete 
the partition. A partial award was passed on 2nd October. 1940 after 
nnc more cxlcnsion. Held . that as the widow was not made a partv to 
fhe arbitration proceedings and ns no notice of the extension of time to 
make the award was given to her. there was no valid extension of time 
to make the award and defect was fatal to the award so^ far as she is 
concerned. K’s estate was not properly represented by his five sons in 
the absence of the sixth co-sharer, the widow, and therefore the award 
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passed in liei absence and without notice to her was not binding on her. 
itnha Lai v. Bhutan Uasi, A.1-R. 1949 P.C. 195. In the above case 
Mahajan, J. in delivering his judgment said : ‘It is axiomatic that it a 
person is not a parly to, or properly represented in any proceeding, he 
cannot be bound by those proceedings. The ordinary rule of law is thai 
in case of death of a party a valid award cannot be given which will 
bind the estate unless the legal representatives of the deceased are made 
parties to the reference. This can be done by giving notice to them where' 
the reference is not through court and where proceeding lor substitution 
of the legal representatives is not necessary. As pointed out by that 
learned Judge, Sir Ashutoth Mukherjee, in Alanindra Xath v. Mahanandck 
Bay, 13 Ind.Gas. 161 = 15 C.JL.J. 360 the submission to arbitration is not 
ievoked by the death ol one of the parties it the intention is that not 
merely the parties themselves should be bound by the decision of the 
arbitrator but also their representatives-in-interest ; but if the hearing is 
not completed, it w'ill be necessary lo bring the representatives of the 
deceased party on the record or to make them party to submission. If, on 
the death of a party, his representative-in-interest proceeds with the arbitra¬ 
te? 11 and becomes a party to it, the award pronounced in the reference is 
binding on him- The principle that in a pending suit all parties must 
join in the reference also applies to arbitration out of court. If one of 
the parties dies and his representatives do not join, the reference would 
be bad.” 


But Batanjali Sastri, J. in the same case said : “The principle that, 
generally, where a party dies pendente litc his estate is sulhcicntly repre¬ 
sented by one or more of his representative substituted in his place, so 
as to make the entire estate, including the interest of others not made 
parties, bound by the outcome of that lit, provided the substitution was 
effected bona fide and the proceeding was continued without fraud or 
collusion, has often been acted upon by courts in this country and has 
received the sanction o! the highest authority.” See Khirajirnnl v. Dain, 
S2. Cal. 2 J6 — 3*, I.A. 23 P.C. ; see also VenhatcheUani v. Surynanarayana- 
muriy A.I.R. 1941 Mad- 129 = (1940) 2 M.L.J. 520 = 52 M.L.W. 556, whe.e 
it has been held that so long as a dispute is pending before arbitrators on 
a private reference, the proceedings before them are not governed by the 
provisions of Order 22, and there can be no question therefore of le«al 
representative of the deceased party being brought on the record.” & 

364. Effect of a person becoming lunatic during arbitration.— 
Although according to Hindoo law, a lunatic has no right of inheritance, 
he is not debarred from taking an estate duly conveyed to him. If a 
person was in a fit condition to manage his affairs down to the time when 
the proceedings before an arbitrator in which he was interested were 
substantially concluded, the award will not be invalidated by reason of the 
person having become insane before the final publication of the award. 
The incapacity of joint owners confers powers of arbitration in certain 
»ases of necessity upon the managing owner. Sheoprasad v Collector of 
Along/,yr, 7 W.R 


5 


365. “Legal representatives."—l or definition of "legal represema 

tives” vide section 2(d) (ante). This definition has been take7i from section 

- (11) of the Civil Procedure Code. It includes the following classes of 
persons : — ° 

(1) a person who in law represents the estate of a deceased person : 
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(2) a person who intermeddles with the estate of a deceased person; 
and 

(3) where a party acts in a representative character the person on 
whom the estate devolves on the death of the party so acting. 

The expression “legal representatives” means all persons on whom the 
estate of a deceased party devolves. Sidik v. Saran, 76 Ind-Cas. 314 = A.I.R. 
1925 Sind 2. The definition of it is very wide. Shiromoni Gurdwara v. 
Hat Char an, A.I.R. 1934 Uah. 1. The definition is meant for the Act 
and does not contain a general statement of the substantive rule ot 
A mar Chand v. Premanand, 150 Ind.Cas. 323 = A.I.R- 1934. All. 
A “legal representative” is defined as meaning a person who in 
iaw represents the estate of a deceased person- Official Receiver v. 
Imperial Bank, 58 Mad. 403 = 154 Ind.Cas. 934 = (1935) M.W.N. 23=41 
L-W. 28 = A.I.R. 1935 Mad. 151=68 M.L.J. 78. 

366. Person who in law represents the estate of a deceased. 

In case of deceased persons who are solely governed by the Indian Suc¬ 
cession Act, and in other cases where probate or letters of administiation 
have been obtained as regards the estate of the deceased, the executoi 
or administrator, as the case may be, of a deceased person is le S a 
representative (vide section 211 of the Indian Succession Act, 1925). n 
Ramdui v. Rajrani, 17 Ind.Cas. 101=8 N.L.R. 113, the court observed : 
“Upon a careful consideration of the subject it seems to us that much 
the difficulty which has arisen proceeds from the assumption^at *he onty 
person who can continue a suit already begun by a plain tiff since deceased 

is one who would have been bound by the decree if the ,° r *S‘" al jP la 

had lived to complete the litigation. It is also assumed that the legal 
nacl meet to complete tut i - entitled to continue the suit, is 

continue a pending smt^g. the c ^^P ^ ^ other hand th e 

a pending suit for damages „ entit led to carry on a pending 

legal representative of a decea *P of an executor or creditor who 

suit may not be his if ^dmfnistrationWhere there is a will of the 
has obtained letteis * » bcen appointed, he alone is the legal 

deceased and an execu * testator. PP Shaik Moosa v. Shaik Essa, 8 

representative of the d^^^d chandra , 46 A11 286 = 22 A.L.J. 193 = 78 

Bom. 241 , Mg J |*t, 2 4 All- 365 ; Mathura Das v. Gokul Das, 10 Bom. 
Ind.Cas. 243 — A.I. • - Bom. 418 (428): Administrator-General 

468 ; Naran ^q 7 = 22 £al. 778; Munisami v. Maruthammal, 34 

V rremlal 22. l;A^J n hi y Swamatm _ 36 M ad. 575 ; Chidambara m 

Mad 211 (2 ) , / (373). Under the English law “representatives 

Krishnaswami, 39 Mad- ^ J ^ /3 \ atives .. prlma f acie mean executors' or 

° r , n-nfstrators P ^Settlement! (1874) 18 Eq. 686. See also. 

PriYe v Strange. 6 Madd. 159; Stockdate v. Nicholson, L.R. 4 Eq. 3a9 , 
Re Crawford!? Trusts, 2 Dhewer 230; Corbyn v. French, 4 Ves- 418, 

Tr^e'umr l S r"es 5 °his title from the will -d an ^dministrator 

derives his « de ^°“ a * h e X ecmors°fs b^impHca^o" gift or donation 

t n o am tb n em of ail the goods and chattels, credits and personal estate. 
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( Wentworth, 10). They are the legal representatives of a deceased 

person in all respects and all the property of the deceased vests in them 
as such. The executor is entitled to represent the deceased from the 
date of his death and an administrator is entitled to represent him from 
the date of the grant 'of the letters of administration. Wills v. Rich , 2 
Atk. 285; Wankford v. Wankford, 1 Salk 299. Under section 211 of the 
Indian Succession Act, all the properties of the deceased vest in the 
executor and as such probate is not necessary to make a person an exe¬ 
cutor. Ganapathi v. Sivamalai , 17 Ind-Cas. 4 — 30 Mad. 575 = 23 M.L.J. 
306 = (1912) M.W.N. 112. In Shaik Moosa v. Shaik Essa, 8 Bom. 241, 
Sarjeant, C.J. states that the law is the same in this country as in England 
as to the title of an executor to the property devised by a will, that 
probate is regarded as an authentic evidence of the will itself, from which 
the executor derives his title by virtue of which the property vests in him 
from the death of the testator, from which time the executor would be 
entitled to collect the debts due to the deceased. See also, Mathura 
Das v. Gokul Das, 10 Bom. 468 ; Kishan Lai v. Kanhailal, (1938) A.M-L.J. 
91. But an administrator does not derive his title from the will but 
from the grant of letters of administration.— Vide section 212 oT the 
Indian Succession Act of 1925 ; Antony v. Makis, 34 Mad. 395. So - far 
as representatives are concerned, the property of the deceased person 
vests in the executor or administrator and section 211 of the Succession 
Act makes no distinction between them. So an administrator like an 
executor after the grant of letters of administration fully represents the 
estate of a deceased person. Am hi ha Churn v. Kala Chand, 10 C.W.N. 
422; Wooly v. Clark , 5 B. Sc A. 745; Chetty v. Chatty, (1916) A C. 603. 

There is clear provUion in section 211 of the Indian Succession Act, 
that the executor is the legal representative of the deceased for all purposes, 
and all the property of the deceased person vests in him as such. Where 
the probate of the will is subsequently taken out, the estate of the deceased 
vests in the executor from the date of the testator's death. The probate 
establishes the will from the date of the testator’s death and is conclusive 
proof of the appointment of the executor. It is further provided by law. 
that once probate is taken out by the executor all intermediate acts which 
he has done in connection with the estate of the testator arc validated. 
Meghraj v. Krishna Chandra , 46 All. 286 = 22 A.L.J. 193 = L.R. 5 All. 
193 = 78 Ind.Cas. 243 = A.I.R. 1924 All. 365; Karan Das v- Karan Das . 
31 Bom. 418 (428); Administrator-Genera/ v. Premini, 22 I.A. 107 = 22 
Cal. 778; Munisami v. Marut harnmal , 34 Mad. 211; Ganapathi v. 
Sivamalai, 36 Mad. 575 ; Chidarnbara v. K rish naswami, 39 Mad. 365 
(373). 

367. Power of executor before the passing of the Hindu Wills 
Act or as regards will not governed by the Indian Succession Act.—- 

Before the passing of the Hindu Wills Act. 1870. the estate of a deceased 
Hindu did not vest in the executor even though he obtained probate, and 
in case not governed by the Act the right of the executor or legatee could 
be established either by production of probate or other proof of the will, 
probate being only treated as one of the modes hv which a will can be 
proved in court, and District Courts had no power to grant probate or 
letters of administration of Hindu Wills which were not governed bv the 
Hindu Wills Act- In Administrator-General v. Premini Mullick . 22 Cal. 
788 = 22 I.A. 107, their Tordships of the Privy Council in describing the 
powers of such executors observed: “His powers and functions were not 
those of an English executor but rather those of a manager, but he did 

25 



194 


THE ARBITRATION ACT 


[Sec. 6 


not require probate, and probate, if obtained, would not vest in him any 
title of the estate, either real or personal, which he administered.” See 
also, Prosonno v. Kristo, 4 Cal. 342 = 3 C.L.R. 154; Kherodamony v. 
Doorgamony, 4 Cal. 455 = 3 C.L.R. 315; Sarat Chandra v. Bhupendra 
Nath, 25 Cal- 103 ; Amulya Charan v. Kalidas, 32 Gal. 861 = 1 C.L.J. 270; 
Manik Lai v Mancherghi, 1 Bom. 269. 

368. Legal representatives of an intestate Hindu, Muhammadan, 
Buddhist, Sikh, Jaina, etc. —Section 212 of the Indian Succession Act, 
1925, enacts, “(1) No right to any part of the property of a person who 
has died intestate can be established in any Court of Justice, unless letters 
of administration have first been granted by a Court of competent 
jurisdiction. 

“(2) This section shall not apply in the case of the intestacy of a 
Hindu, Muhammadan, Buddhist, Sikh, Jaina or Indian Christian”. 

So under this section an administrator of a deceased person who is 
neither a Hindu, Muhammadan, Buddhist, Sikh, Jaina or an Indian 
Christian, is his legal representative and no right to any part of his 
property can be established in a Court of Justice unless letters of 
administration have been granted- P. L. M. Firm v. Dassy M. Stracey, 
9 Bur.L.T. 122; Subh Nandan v. Ramrick, 4 All. 192; Rajnarain v. 
Universal Life Assurance, 7 Cal. 574 ; Administrator-General v- Lalit 
Mohan , 12 C.W.N. 738 ; Framji v. Adarji, 18 Bom. 337. But section 212 
of the Indian Succession Act of 1925, does not apply in the intestacy of a 
Hindu, Muhammadan, Buddhist, Sikh or Jaina, as in their case the estate 
at once vests in the heirs by succession. Taking of letters of administration 
is not obligatory where the estate has already vested. The heirs are liable 
for the debts of the deceased to the extent of the property inherited 
by them. So where no letters of administration is taken in such a 
person's estate, his heirs represent his estate fully. Jogendra v. Apurna, 
13 C.W.N. 1190; Re Manavala Chetty, 33 Mad. 93 ; Fimaji v. Rama 
Piraji, 45 Ind.Cas. 862 = 20 Bora.L.R. 175; Ma Alan Thu v- Ma Shwrz 
Mi. 4 Uur.L.J. 76 = A.I.R. 1925 Rang. 233 ; Ma Hla v Mating Pytn I 
L.B.R. 193 ; Secretary of State v. Pan jut, 63 Cal. 677 , Secretary of SU 


State 

Subbarayadu v. Ramadasu, 45 Mad. 
Elahadut, 8 C.W.N. 843 ; Mani v. 


v. Girdhari Lai, 54 Mad. 226 
872 = 68 Ind.Cas. 942; Dinomont v. 

Bai Rewa, 17 Bom. 758. 

369 Executor of will dealing with part of property.— Where the 

testator makes a will with respect to a part of his property, he dies 
intestate with regard to his other part, and therefore, a person appointed 
his executor cannot be h.s representative with regard to hiother 
property. Nathu Ram v- Alliance Bank, A.I.R. 1929 Lah. 546-30 

P.L.R. 326 = 116 Ind.Cas. 558. 


370. Heir or — 


Where there is an 
representative of the 


legatee as legal representative 
executor or administration he alone is the legal 
deceased. But where there is no executor or administrator but succes¬ 
sion is by heirship as in cases governed by the Bengal School of Hindu 
law the Muhammadan law, or in cases of separate and self-acquired 
property under the Mitakshara law, the heir of the deceased is his legal 
representative. Dinomoni Choudhurani v. Elahadut Khan, 8 C.W.N. 
843 (856). Where there is a will but there is no executor or adminis¬ 
trator a legatee is a legal representative of the deceased testator. Dakojee 
Subbarayadu v. Musti Ram , 68 Ind.Cas. 942 = 45 Macf. 872 = 42 M.L.J* 
301. In Bisheswar Dayal v. Bajrang Bahadur, A.I.R. 1929 Oudh 353 — 
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6 O.W.N. 469 = 117 Ind.Cas. 452, the court observed: “The term ‘legal 
representative* as defined in the Code of Civil Procedure, only denotes 
the class of persons on whom the status ot a representative is fastened 
by reason of the death of a person whose estate they are held to represent.” 
The same observation holds good in the case of Arbitration Act as well. 
The definition of “legal representative” includes a universal legatee. 
Dwarka v. Harihar, 157 Ind.Cas- 956 = (1935) O.W.N. 1031. In respect 
of the separate estate of a deceased coparcener, his brothers who consti¬ 
tuted a joint family along with him would be his legal representatives 
within the meaning of section 2. Sumeshar Bind v. Baldeo Sahu, 157 
Ind.Cas. 51 =(1935) A.L-J. 293 = A.I.R. 1935 All. 390. 


In Jambnrdo v. Annappa, A.I.R. 1941 Bom. 23=42 Bom.L.R. 1066 
(F.B.), Beaumont, C.J. in delivering the judgment of the Full Bench 
observed: “In my judgment the son of a Hindu where there has been 

no appointment of an executor or administrator, in law (this is the 


personal law, in this case Hindu law) represents the estate of his father 
and is therefore his legal representative within the meaning of section 


371. “Legal representative”—meaning of.— The expression “legal 
representative” means and includes one person as well as several persons 
according as they represent the whole interest of the deceased person. 
Chunilal v. Tulsi Ram, 14 Lah. 543 = 142 Ind.Cas. 649 = 34 P.L.R. 1 = 
A.I.R. 1933 Lah. 356. 


372. Legal representative—pleas open to. —A legal representative 
who comes in as such is not at liberty to depart from or contradict the 
position taken by the party in the suit whose legal representative he is. 
Gopalan v. Sankaraunni Variar, (1934) M.W.N. ‘ 1 102 = 40 L.W. 730- 

373. Person who intermeddles. —The definition in sub-section 
(2) (d) merely means that a person who intermeddles with the estate may 
be treated as the legal representative. It does not mean that a person 
intermeddling with the estate as the legal representative. It does not 
mean that a person intermeddling with the estate of the deceased is to 
be preferred to a person who is found to be the true legal representative 
of the deceased's propertv. Suraj Prosad v. Lukher Kuer, 180 Ind.Cas. 
**12 = A.I.R. 1939 Pat- 117. The term “intermeddle” has been used to 
mean an intermeddling with the assets of a deceased person in such a 
way as to denote an assumption of the authority, or* an intention to 
exercise the function of an executor or administrator. Malsbury, Vol. 

PP- 147-148. Such an intermeddler is called executor de son tort. 
Section 303 of the Indian Succession Act enacts: “A person who inter¬ 
meddles with the estate of the deceased, or does any oilier act which 
belongs to the office of executor, while there is no rightful executor or 

administrator in existence, thereby makes himself an executor of his own 
wrong. 

“Exceptions .—(1) Intermeddling with the goods of the deceased for 

the purpose of preserving them or providing for his funeral for the 

immediate necessities of his family or property, docs not make an executor 
or his own wrong. 

(2) Pealing in the ordinary course of business with goods of the 

deceased received from another does not make an executor of his own 
wrong. ’ 

reason of the rule is thus laid down in Read’s case (5 Rep. 

./»iO j Z ™ 
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“When no one takes upon him to be executor, nor hath taken letters 
of administration, there the using of the goods of the deceased by any¬ 
one, or the taking of them into his possession, which is the office of 
executor or administrator, is a good administration to charge them as 
executors of their own wrong, for these to whom the deceased was indebted 
in such a case have not any other against whom they can have action 
for recovery of their debts.” 

374. Illustrations of acts which contitutc executor de son tort.— 

A is sued, and he not being executor of the deceased pleads in that 
character. A is an executor of his own wrong. Stoke’s Succession Act, p. 
169. The deceased in his lifetime makes a deed of gift of all his 
property to B in fraud of creditors. He is an executor of his own wrong. 
Stokes' Succession Act, p. 169. If a man takes the goods of the deceased 
and sells or hands them to another, this shall charge the former but not 
the latter as executor de son tort in the absence of collusion, although the 
latter acted knowingly- In<rpen, p. 59 ; Pauli v. Simpson, 9 Q.B.D. 365 ; 
Hill v. Gurtis, L.R. 1 Eq. 90. 

375. Representative suits.—Where a party sues or is sued in a 
representative character, the person on whom the estate devolves on the 
death of the party so suing or sued is his legal representative. In Tiru- 
malai v. Arunachela, A.I.R. 1926 Mad. 540 = 92 Ind.Cas. 520, it was held 
that trustees are not legal representatives of their predecessors-in-office. 

376. Hindu law—joint family—legal representative. —-Hindu sons 

governed by the Mitahshara law are not the legal representatives of their 
deceased father within the definition given in section 2 (11), pj vi 

Procedure Code, nor are the properties allotted to them at a partition 
with their father anv part of the estate of the latter* _4ru l Kr ls 

l.nla Nandanji, 14 Pat. 732=157 Ind.Cas. 53 = 16 Pat.L.T. 393 = A.I.R. 

1935 Pat. 275 (F.B.). 

377. Court of Wards a legal representative.— The Court of Wards 

acting under the Central Provinces Courts of Wards Act (1899) is, on th 
death of the ward, in the position of a legal representative within he 
meaning of section 2 (11) of the Civil Procedure Code. J- CoUrt 

7ardx, 144 Ind.Cas. 368 = 29 N.L.R. 118 = A.I.R- 1933 Nag. 85. 

S.ili-section (2)—authority of arbitrator whether revoked.— 

According to the old English cases a submission to arbitration confers 
no more than a naked power, and as such by the death of a party the 
authority of an arbitrator is revoked. Potts v Ward. 1 Marshall 366 , 

rjnrtnb 7 Taunt 571 : Cooper v. Johnson, 2 B. & Ala. . 
Rhodel l h”£ 2 B. 4 C. 345. In H.r* Krishna v. Warn Go pal. 14 
CWN 759 = 6 Ind.Cas 170. the court observed: “Now it may be 
conceded that the cases to which reference has been made as also other 
cases to which has been made, as also other cases of high authority 
one of which was decided by the Judicial Committee and anothier by the 
House of I.ords (President v. Van Runen . 1 Knapp.P.C. 83: Ca en 
Railway Co. v. Lockhart . 3 Mac.TTX. 808; Blundell v Brettargh, 17 Ves* 
282 ' Edmund v. Cox. 3 Done. 406). support the position that as a sub¬ 
mission to arbitration confers no more than a naked P owe /> f ^ 

before award, of a partv to a common law submission has the effect ot 

, v « * •' • nut above rule Has not been followed 

revocation of the submission. But the above^r ? ^ ^ S.L.R- 

11 Ind.Cas. 481=14 C.L.J. 188; Pestonji 
Perumalla v. Perumalla, 27 Mad. 112; 


of IT 


in India. Vide Sunday Patrick 
14 : Ram ji Ram v. Salig Ram, 
v. Maneckjee, 12 ML.A. 112; 
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Nagaswamy v. Rangaswamy, 8 M.H.G.R.. 46 ; A ianindra v. Mohananda, 13 
IncLCas. 161 = 15 C.L.J. 360- This sub-section gives statutory recognition 
to the law as laid down in the above cases. 

379. Sub-section 3 of Section 6—Scope and applicability. —Sub¬ 

section (3) is founded upon the well known maxim actio personalis rnontur 
cum persona which means that a personal right of action dies with the 
person. It is obvious that clause (3) refers to actions in. torts where the 
right claimed by a person against a tort bearer does not survive after his 

death. Sm. Bahha Devi v. Kedar Nath, A.I.R. 1956 All. 377. 

380. Sub-section (3)—wliat right of action is extinguished by 
the death of a party. —In Boioker v. Evans, (1885) 15 Q-B.D. 565 C.A.— 
54 L.J.Q.B. 421, it has been held that where an action of tort dying witn 
the person was referred to arbitration by an order made by consent, 

stipulation that the award should bind the representatives 
of death of either party, and the plaintiff died before the 
action abated and the plaintiffs’ executors could not be 
The same principle is obtained here in India also. 

' - ■' ’ ’ Mohananda, 


and with a 
in the case 
award, the 

substituted. 1 he same t . 

Vide Perumalla v. Perumalla, 27 Mad. 112; A Ianindra 
15 C.L.T 360. Order XXII. rule 1, of the Code of Civil Procedure 
enacts : “The death of a plaintiff or defendant shall not cause the suit 
to abate if the right to sue survives.” So the first point to be decided 
after the death of a partv is whether the right of action survives, and 
that must be decided with reference to the nature of the sublet-matter 
of submission for arbitration. Ram Din v. Rajkani, 17 Ind.Cas. 101=8 
N L R 113 With respect to such personal actions as are founded upon 
any obligation, contract, debts, covenant or other duty the general rule 
has been well-established from the earliest times that the right of action 
on which the testator or intestate might have sued in bis lifetime survives 
his death, and is transmitted to his legal representative. Therefore it is 
clear that an executor or administrator shall have actions to recover debts 
of every description due to the deceased, either debts on record, as 
judgments, statutes, or recognisances, or debts on special contracts, as for 
rents, or one bonds, covenants, and the like, under seal, or debts on 
simple contracts, as notes unsealed, and promises not in writing, either 
express or implied. Williams on Executors, 11th l'dn. 606-607. A right of 
action as regards movable and immovable propertv always survives the 
deceased. Perumalla v Perumalla. 27 Mad. 112. In the above case, where 
the question was whether a legal representative of a deceased party is 
or is not entitled to enforce the contract to refer the dispute as regards 
immovable property to arbitration, the court observed: “Accordingly, 
where the submission has been made a rule of court and the right is 
one which falls under the latter description, the proceeding must, under 
S. 36 of the Code of Civil Procedure, be held not to abate by reason of 
the death of the partv.” See also. Ramji Ram v. Salig Ram, 14 CT.J. 
188 ; Manindra v- A iohananda. 15 C L.J. 306 ; Nagendra v. ftobindra , 
A.I.R. 1926 Cal. 490 = 53 Cal. 132 & 30 C W.N. 389=94 Tnd.Cas. 212: 
Denomoyee v. Chooney Money, 1 C.W.N. 280 ; Jadubansi v. Mahabal . 
32 Ind-Cas. 104 = 38 All. Ill : Gandi v. Puramsetti . 27 Ind.Cas. 1001 — 
17 M.L..T. 186 = 39 Mad. 382: Parbutty v. Higgin, 17 W.R. 475: TIills 
v. Sookhee, 10 W.R. 59 : Dharamsi v. Namtntn , .5 Bom.I 
Jaikali v. Baldeo, 50 IndCas. 833= 17 A.L.J. 576 = 4! 

Naxoabuddin v. Mussamat Kami , 77 P.L.R. 1901=12 P.R. 1901 
v. Preonath, 23 Cal. 636. 


1011 


R. 

All. 

Prem rn o x 
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381. Actio personalis moritur cum persona * and its history.— 

In Mohant Sahgram v. Charan Das, A.I.R. 1939 Lah. 492 = 41 P.L.R. 610; 
Tekchand, J. observed : “It is no doubt true that the right to get 
compensation for malicious prosecution is personal to the person wronged, 
and to such a right the maxim actio personalis moritur cum persona (a 
personal right of action dies with the person) fully applies. If therefore, 
such person dies before suing the wrong doer, his heirs, executors or 
administrators cannot after his death, maintain an action for the same 
relief against the wrong-doer. In such a case clearly there is a ‘discharge, 
of the tort’ by the death of the person wronged and the wrong-doer is 
relieved from all liability for his tortuous act. It is equally dear that 
if the injured person had brought a suit in his lifetime, but had died 
before a decree had been passed in his favour, the suit would have abated 
and his legal representatives could not have contined the suit after his 
death, for the ‘right to sue’ in such a case being personal to the deceased 
did not survive (Order XXII, rule 1, Civil Procedure Code).” See also, 
Muhammad Husain v. Khushato, 9 All. 131 (F.B.) ; Ram Kour v. Jiwan 
Singh, 63 Ind.Cas. 540 = 2 Lah. 189 = 83 P.L.R. 192-1=A.I.R. 1921 Lah. 
52 ; Ma Shive Thit v. Maung Po, 65 Ind.Cas. 66 ; Satyanarayan v- 
Harnarain, 25 Bom.L.R. 435 = 73 Ind.Cas. 367 = 47 Bom. 716; Ramchode 
v. Rukmoney, 28 Mad. 487; Subramanier v. Venkata, 31 Ind.Cas.4; 
Palaniappa v. Rajah of Ramnad, A.I.R. 1926 Mad. 243 = 50 M.L.J.34 = 22 
M.L.W. 858 = 92 Ind.Cas. 366=49 Mad. 208; Bhagwant v. Joti Sarup, 4 
P.R. 1897 ; Mani Ram v. Chattibai, 170 Ind.Cas. 159 = A.I.R. 1937 Nag. 
216; Mazaffar Khan v. Ghulam Muhammad, 28 Ind.Cas. 455 = 62 P.R. 
1915 = 83 P.L.R. 1915 = A.I.R. 1915 Lah. 378; Bhim Sain v. Muhammad 
Ali, A.I.R. 1929 Lah. 607 = 120 Ind.Cas. 9=11 Lah. 1=31 P.L.R. 134; 
Paraman Chetty v. Sundararaja Naick, 26 Mad. 499 ; 7 iru Vengada Chariar 
v. Swamt Iyengar, 34 Mad. 76 = 5 Ind.Cas. 937 = 20 M.L.J. 760 ; Gopal 
v. Ramchander, 26 Bom. 597 = 4 Bom. L.R. 325; Sharifa v. Munekhan, 
25 Bom. 574 = 3 Bom.L.R. 167; Balk Puri v. Durga, 30 All. 49; Anand 
v. Hardil, 52 Ind.Cas. 545 ; Chelimi v. Subbana, 42 Ind.Cas. 860. 

In Bhupendra Narayan v. Chandramani, A.I.R. 1927 Cal. 277=53 
Cal. 987=100 Ind.Cas. 286, Page, J. observed : “In our opinion, this 
contention is misconceived. In India the doctrine of actio personalis 
moritur cum persoyia does not from part of the law. Claims by and 
against the representatives of a deceased person are regulated by section 
89 of the Probate and Administration Act (V of 1881) ( = section 306 of the 
Succession Act, 1925), and also by the ‘Legal Representatives’ Suit Act, 
1855, so far as the latter enactment is not inconsistent with the former. 

It is, therefore, not necessary to refer to the English case-law in connection 
with the doctrine of actio personalis moritur cum persona See also the 
observations of Sadasiva Ayyar, J. in Rustomji v. Nurse, A.I.R. 1921 Mad. 

] —44 Mad. 357 (F.B.) ; Punjab Singh v. Ratnautar Singh, 52 Ind.Cas. 348 = 

4 P.L.J. 676 ; Ratan Chand v. Municipal Committee, A.I.R. 1931 Nag. 9 = 

27 N.L.R. 237 = 130 Ind.Cas. 86 : Dehra Dun v. Nansraj, A.I.R. 1935 All. 
995=159 Ind.Cas. 997 = 58 All. 342 per Niamatulla, J. ; People’s Bank v. 
Des Raj, A.I.R 1935 Lah. 705. The view taken by the Calcutta High 
Court was also adopted by a Bench of the Rangoon High Court in D. K. 
Cassim & Sons v. Sara Bibi, 13 Rang. 385 = A.I.R. 1936 Rang. 17 = 160 
Ind.Cas. 715 = 8 R.R. 431. In that case Page, J. in his elaborate judgment 
discussed all the cases English and Indian in his judgment. 

*A personal right of action dies with the person— Broom’s Legal Maxims, p. 681 
(7th Edn.). 
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382. Suit for malicious arrest. —Right of action in a suit for 
damages for malicious arrest does not survive to the legal representatives 
of the deceased. Haridas v. Ilamadas, 13 Bom. 677. 


383. Suit for malicious search. —In a suit for damages for 
malicious search the rule of English law actio personalis moritur cum 
persona is applicable. Gadigi Mareppa v. Firm of A iarwari, 38 Ind. 
Cas. 823 = 31 M.L.J. 772=20 M.L.T. 303 = (1916) 2 M.W.N. 280 = 4 M. 
L.W. 351. 

384. Suit for damages lor malicious prosecution and for 
obstruction of plaint ill’s right of way. —Where a suit was filed for 
damages for (1) malicious prosecution and (2) for obstruction of right 
of way and before the suit came on for hearing the defendant died and 
where there was no suggestion that the estate of the wrong doer had been 
benefited by his act of wrongful obstruction, it was held that the action 
was a personal one and the defendant’s wrongful acts died with him. Ala 
Shive Thit v. Mating Po, 65 lnd.Cas. 66 = (I921) 4 U.B.R. 73; Nga Kyet 
Sim v. Mi Kyin Alya, 34 Ind.Cas. 249 = 9 Bur.L.T.38 = 10 10 Bur.L.T. 8. 
The same rule is applicable in a suit for malicious procession. Alahatab 
Singh v. Hub Lai, A.I.R. 1926 All. 610 = 24 A.L.J. 796 = 48 All. 630; 
Haridas v. Ramadas, 13 Bom. 677 ; Alotilal v. liar Narayan, A.I.R. 1923 
Bom. 408 = 73 Ind.Cas. 365; but see Krishna Behari v. Corporation of 
Calcutta, 31 Cal. 993 = 8 C.W.N. 745. 


385. Suit for damages for illegal distraint for cess. —An action 
for damages for distraint illegally levied by a person on certain movables 
to the plaintiff, some of which either perished or deteriorated owing to the 
negligence the defendant’s servants while the rest were misappropriated by 
the servants, is not in the nature of a suit for the recovery of specific movab¬ 
les appropriated by the defendant or their value. To such an action the 
maxim actio personalis moritur cum persona applis, in the absence of 
any statutory provision to the contrary. Turn mala v. Venhatadri, 17 Ind. 
Cas. 226 = 23 M.L.J. 255 = (1912) M.W.N. 899=12 M.L.T. 383. See also. 
Ranmalsmgji v. Malta Sanhar, 12 Ind.Cas. 716=13 Bom.L.R. 104=36 
Bom. 174. 

386. Suit for injunction against defendant restraining him 
from preventing the plaintiff's standing at a particular place in the 

Sri ran gam Temple. —It was held that such a suit is a personal action 
and does not survive the death of the parties. Josiarn v. Venkata, 5 Ind. 
Cas. 937 = 7 M.L.T. 195. See also, Satagopa v. Mahabir, 8 M.L.J. 180. 

387. Suit to recover custody of a minor.—A Mohammedan sought 
to recover possession of his minor daughters, who were alleged to have 
been illegally detained by the defendant Mukliimbhai. Pending the suit 
Mukhintbhai died, and the suit was continued against his widow Sharefa 
as his heir and legal representative, on the ground that the minors were 
in her possession. It was held that the cause of action did not survive 
as against the widow of the deceased defendant, and that therefore the 
suit could not proceed. The cause of action which gave rise to the suit 
was extinguished when the defendant Mukliimbhai died. Shari fa v. 
Alunekhan, 25 Bom. 571=3 Bom.L.R. 167. In that case Chandravarkar. 
J. observed : “It was of the nature of an actio personalis, and it is clear 
law that the cause of action in a suit does not survive when the defendant 
dies.” 


388. Breach of a betrothal contract. —A suit for the recovery of 
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damages for breach of a contract for betrothal abates upon the death of 
the plaintiff . Balubhai v. Nanalal, 55 Ind.Cas. 624 = 22 Bom.L.R. 143 = 44 
Bom. 446. 


389. Loss caused by breach of fiduciary relationship.—Where a 

a director of a company has been guilty of misconduct in canctioning a loan, 
frauduletly and in violation of the rules, a suit against him by the company 
for compensation is not one for tort committed but is one of breach of 
fiduciary obligation towards the company. Even if it be viewed as a suit 
for compensation for a mere tort, the right to sue survives, on his death 
against his legal representatives by the application of section 306, Succes¬ 
sion Act. Peoples Bank of Northern India v. Des Raj, A.I.R. 1935 Lah. 
705 = 160 Ind.Cas. 759. In the above case Jai Lai, J. observed; “Secondly, 
it may be that, as was contended by the respondent’s counsel according 
to the English law, a suit for compensation for a more tort does not 
survive against the legal representatives of the person who committed 
the tort, but the law in India appears to be different in this respect.” 

So where the tort directly affects the estate of the deceased or by 
which the wrong doer has been directly benefited in his estate the maxim 
actio personalis moritur persona has no application and the right of 
action will survive to the legal representatives. Rustomji v- Nurse, A.I.R. 
1921 Mad. 1=44 Mad. 357=40 M.L.J. 173=14 M.L.W. 200 = 62 Ind.Cas. 
260=1921) M.W.N. 121; Brij Nath v. Lakshmt, 137 Ind.Cas. 217== 
A.I.R. 1932 Oudh 165 = 9 O.W.N. 239 ; Nujuf Ali v. Patterson, £ 
N.W.P. 103 ; Tirinnate v. Venkatadri, 17 Ind.Cas. 226 — 23 M.L.j. 255 — 
(1912) M.W.N. 899; Kishen Bahadur v. Ramaswami, 14 Ind.Cas. ‘IJl - 

11 M.L.T. 240. 


390. Suit for malicious prosecution when partly ripens into 
decree—whether survives. —In a suit for malicious prosecution t e 
plaintiff’s right, which is a mere right to sue for damages for personal 
injury, changes its character once it is merged in a decree. It then 
becomes a matter of record which is a right of higher nature. The 
rights and liabilities arising under a decree awarding damages for 
malicious prosecution thereof continue when the plaintiff dies during 
the pendency of an appeal against the decree, so far as the appeal l i> 
concerned, but as regards the cross-objections they abate Gu &r 
Hamchandra Marathe v. Deorao Krishnarao, A.I.R. 1934 Nag. 119-30 
N. L.R. 186 = 149 Ind.Cas- 1079 = 2 L.R. 1934 Nag 130. 

See also Huddersfield Banking Co., Ltd. v. Henry Lister & Son, 
Ltd., (1895) 2 Ch. 273 = 64 L.J.Ch. 523 = 72 L.T. 703- But in a personal 
action like a suit for damages for malicious prosecution, if in the first 
court, the result was a dismissal of the suit, the plaintiff, in appealing 
against it, is only seeking to enforce the very claim which he unsuccess¬ 
fully sought to enforce in the suit. The appeal, therefore, partakes of 
the character of the suit and the “right to sue” will not survive on the 
death of either party. Maniramlala v. Mt. Chattibai, 170 Ind.Cas. 
159 = A.I.R- 1937 Nag 216. 

391. Ex delicto—English law.— According to the common law or 
En« land, if an injury was done either to the person or property ot 
another for which damages only could be recovered in satisfaction, the 
action died with the person to whom or by whom the wrong was done. 
Ingpcrvs Executors, citing Whincup v. Hughes, L.R. 6 C.P. 78, Ferns v. 
Carr , 28 Ch.D. 409 ; Re Thompson , 1 Ex. 848. To an action in form 
ex delicto, the maxim actio personalis moritur cum persona is peculiarly 
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applicable. In Rymond v. Fitch, 2 Cr M Sc R. 588 (597), Lord Arbinger 
observed that this maxim "is not applied in the old authorities to causes 
of actions in contracts, but to those in tort, which are founded on mal¬ 
feasance or misfeasance to the person or property of another ; which 
latter are annexed to the person, and die with the person except where 
the remedy is given to (or by) the personal representatives by the statute 
law." Similarly, in Blyth v. Floodgate, (1891) 1 Ch. 337 at p. 366, 
Sterling /. observed : “Now, if the claim for Mr. P. W. Blythcr be 
considered to arise ex delicto . the maxim actio personalis moritur cum 
persona affords an answer on the part of the legal representatives of the 
deceased partner, Mr. William Mark Floodgate. The claim may, how¬ 
ever be regarded as arising ex contractu, and as founded on and implied 
promise on the part of the firm to excicise reasonable care and skill in 
the performance of their duties as solicitors of the plaintiff in the counter¬ 
claim." Here also the implication is that the maxim is not applicable 
in action arising ex contractu. See also, W heat ley v. Lame, 1 Wms- 
Saund 216 (a). 

An action for defamation, either of private character or of a person 
in relation to his trade, comes to an end on the death of the plaintiff, 
but an action for the publication of a false and malicious statement, 
causing damage to the plaintiff’s personal estate survives. Hatcherd v. 
Alege, 18 Q.B.L). 77 So also no action lies for damages for breach of 
promise of marriage against the personal representatives of the piomisor, 
unless in respect of special damage—that is, actual loss to the promisor, 
estate of the promise, flowing directly from the breach, or which may 
reasonably be supposed to have been in contemplation of both parties at 
the time of the promise as the probable result of the breach of it. Finlay 
v. Chirney, 20 Q.B.D. 491=57 L.J J.B. 217. Now this rule has been 
incorporated in the Law Reform (Miscellaneous Provisions) Act 1934 
(Stat. 24 Sc 25 Geo. V, c. 41). ’ 


An action by the registered owner of a trademark claiming an in¬ 
junction restraining infringement and fraudulent imitation, and the usual 
consequential relief, is not extinguished by the death of the plaintiff, but 
survives to his personal representatives. Oakey v. Dalton, 35 Ch.D. 700. 

392. Contracts. —The personal representatives arc, as a general rule, 
entitled to sue on all covenants broken in the lifetime of the covenantee ; 
as for rent then due, or for breach of covenant for quiet incumbrance 
(Lucy v. Levington, 2 Lev- 26), or to discharge the land from incumbrance 
(Smith v. Simons, Comb. 64). The representation of the deceased, in 
matters of contract, by his executor or administrator is so complete, that, 
generally speaking it is not necessary, in order to transmit to the executor 
or administrator a right of enforcing a contract, that he should be named 
in terms of it. Williams on Executor, 11th Edn., p. 617. So the personal 
representative may sue not only for the recovery of all debts due to the 
deceased by specialty or otherwise, but on all contracts with him, whether 
broken in his lifetime or afterwards, of which the breach occasions an 
injury to the personal estate (per Tindal, C.J. in Ortnc v. Burghton, 10 
Bing. 537; Stubbs v. Holywell, R.Co.L R. 2 Ex. 311 ; Edwards v. Grace, 
2 M. Sc W. 190; Webb v. Cowdwell, 14 M. & W. 820). and which are 
limited to the lifetime of the deceased, nor determined by his death 
(Cooper v. Johnson, 2 B. Sc Aid. 391 ; Rhodes v. Haigh, 2 B. & C. 316 : 
M'Dougal v. Roberston, 4 Bing. 143 ; Broker v. Ei’Otis. 15 O B.O. 565 : 
Knights v. Quarles, 2 B. Sc 102)— Brown's Legal Maxims, 7th Edn., p. 
682. An action by administrator also lies for piece of goods sold and 
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delivered between the death of the deceased and the grant of letters of 
administration {Foster v. Bates, 12 M. 8c W. 226), but he cannot maintain 
such a suit where the contract was made after the death of the intestate 
in the course of carrying on the business of the intestate {Bolingbroke 
v. Kutr L.R. 1 Ex. 222). 

393. Indian Law.—According to Indian law promises bind the 

representatives of the promisors in case of death of the promisors before 
the performance unless a contrary intention appears from the contract. 
Vide section 37 of the Contract Act. Where the document itself contains 
nothing to indicate that the intention of the parties was that the promisor 
alone should have right of repurchase the legal representatives also of 
the promisor have a right to require performance or are bound by the 
promise to perform- V arnan v. Changi, 49 Bom. 862 = 91 Ind.Cas. 360 = 
A.I.R. 1926 Bom. 97. See also. Ram Kishore v. Parameshri, 33 Ind.Cas. 
123 = 14 A.L.J. 265; Jai Kali v. Baldeo Singh, 50 IncLCas. 883=41 All. 
515 = 17 A L.J. 576. A covenant in a deed of sale giving an option of 
pre-emption without any limit of time to the vendor and his heirs from 
the purchaser and his heirs is void as offending the rule against perpetuity. 
Pollock & Alulla’s Contract Act, 6th Edn., p. 263 citing Dinkarrao v. 
Narayan, (1923) 47 Bom. 191=82 Ind.Cas. 628, Maharaj v. Balchand, 
48 I.A. 376 = 61 Ind.Cas. 702; Kalatpu v. Ranga, 38 Mad. 114 ; Nabm 
v. Rajani, 25 -CW.N. 901 =63 Ind.Cas. 196; Gopi v. Jest, 45 All. 478-- 
82 Ind.Cas. 646 = A.1.R. 1923 all. 514; Charamudi v. Raghavalu, 39 

Mad. 462. A universal ligatee is liable to the extent of the property 
of the testator in his hands for the debts and Iia.t>il i ties 

JJwarka Singh v. Harihar Singh, 157 Ind.Cas. 956 = (193a) C.W- . • 

Section 40 of the Contract Act thus lays down the rule as regar s c 
persons by whom the promise is to be performed: If it appeals 

die nature of the case that it was the intention of the parties to any 
contract that any promise contained in it should be pei formed by 
promisor himself, such promise must be performed by the 

In „,h„ ,h. - £ rr—" ES& i 

ssx xsr,. »»»“«; i v. 88 w >•. 

Wilson v. Tucker, 3 Stark.N-P.C. 154. 

394. Implied contracts.— In cases of implied contract or of ohhga- 
lion or duty arising from the relation of parties, though the breach may 
be treated as a substantive wrong to the person or property the action 
does not die with person and the executor may sue or be sued m respect 
of the personal estate of the deceased; as in cases of carriers bailees, 

innkeepers and the like, in which the action may be framed either in 
P • tort Leake on Contract, 4th Edn., p. 891, citing Knights 

Touarles, 2 B. Sc B. 102 ; Bradshaw v. L. & Y. Ry., 10 C.P. 189 ; Leggott 
v. G- N Ry-, 1 Q B ^99. 

395. Extent of liability of executors, etc., for contracts. —The 

personal* representatives arc liable so far as they have assets, on all 
covenants and contracts of the deceased broken in his lifetime. Broom s 
/ eoal Maxims, p. 683. “Where a relation exists between two parties 
which involves the performance of certain duties by one of them and 
the payment of reward to him by the other, the law will imply, or the 
jury may infer a promise by each party to do what is to done by him. 
And for a breach of such a promise, executors may sue or be sued. 
Ibid., citing Morgan v. Rovey, 6 H. & N. 265 (276) ; Rattkyany v. Walford, 
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36 Ch.D. 269 = 56 L.JCh. 881. But if executors do not admit assets, 
there must he judgment for administration on the basis of the form 
adopted. Hills v. M’Rne, 9 Hare 294 : Beckett v. Ramsdale, 31 Ch.D. 
177 : Toomey v. Ram Sashi, 17 Cal. 115. 

396. Contracts which are not binding on executors. —Where, 
however, personal considerations are the foundation of the contract, as 
in the cases of principal and accent. (Com pan si v. Woodburn, 15 C.B 
400) and master and servant (Farrow v. Watson, 4 C.P. 744). the death 
of either puts an end to the relation, and in respect of service after the 
death, the contract is dissolved, unless there be a stipulation express 
or implied to the contract. So also an agreement to compose a work 
is discharged bv the death of the author. Marshall v. Broadhnrst. 1 Tvr. 
348. per Lord Lyndhurst. See also. Stephens v. Benninrr. 1 K. Sc J. 168 : 
Hale v. Bradbury. 12 CD. 886 : Griffith v. Tower Publishing; Co., Ltd., 
<1897) 1 Ch. 21. Such agreements determine bv death. Ingpen’s Exe¬ 
cutors. 264. So “when considerations connected with the person with 
whom a contract is made, form a material element of the contract, it 
mav well be that such a contract on that around alone is one which 
cannot be assigned without the promisor’s consent, so as to entitle the 
assignee to sue him on it.” Toomey v. Ram Sashi, 17 Cal. 115 <121), 
hr? Pitrnt and Ram bini. J.J. 

397. Right of nre-emnfion. —The general rule is that the right 
of pre-emption which is a purelv nersonal one will not survive but which 
is incidental to the ownershin of propertv will survive to the deceased’s 
letral representative. Tn Dahyabhai v- Chunilaf, 22 Tnd.Cas. 289 = 15 
Bom.L.R. 1136. a Bench of the Bombav High Court consisting of Beamayi 
and Macleod. JJ. held that the right of pre-emption is a personal right 
which under the Muhammadan law. would not descend to heirs. But 
under section 306 such right survives onlv to executors and administrators 
but nor heirs or representatives who are nor executors or administrators. 
Tiaul Hussain Khan v. Sitaram. 12 Tnd.Cas. 720-= 13 BomT.R. 1010-= 36 
Bom. 144. According to the Allahabad High Court such right is inci¬ 
dental to the ownership of land and as such it survives to the le«?al 
representatives. Yusuf AH v. Dal Kuar. 20 All. 148 = ('1897') A.W.N. 
226: Kauselfa v. Gobal Prosad. 28 All. 424-3 A.T.T. 191 =<1906') A.W.N. 
73. The same view was also taken bv the Puniab Chief Court in Fateh 
Khan v. Muhammad. 98 P.R. 1898 : Faquir v. Ram Kishcn. 88 P.T-R. 
1908 = 84 P.W.R. 1907 = 133 P.R. 1907. 

39B. Right to office. —Right to office such as IWahant is nersonal 
one and comes to an end on death of persons claiming it. Gulzar \ 
Sardar Ali. A.TR. 1930 T.ah. 703 = 125 Tnd.Cas. 891=12 Pah. 1-32 
P.T..R. 197 : Shatnchand v. Bhayaram. 22 Cal. 92. 

399. Whether person not party to agreement is entitled to 
enforce agreement, arbitrator can deride. —Where a reference comes 
before the arbitrators and a party who is not the original contracting 
paitv seeks to enforce the arbitration agreement, it iv within the com¬ 
petence of the arbitrators to determine whether the party is entitled to 
eiifoice the agreement and the decision of the arbitrators on that cpiestion 
cannot be challenged op the ground that the decision was come t<» 
without adequate materials, i.e.. materials on which a court of law would 
not have decided to that effect. Shiuchar/drai v. Pannn. A.T R. 19 1°, 
Bom 197 = T T..R . <1943) Bom. 280 -45 Bom.T. R. 392 

400. Application to statutory arbitration.— Sub-section (1) is not 
applicable in statutory arbitration. Vide section 46. 
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7. (2) Where it is 'provided by a term in a contract to 

Provisions in ease of whlcJl an insolvent is a party that any diffe- 
insolvency. rences arising thereout or in connection there - 

, 77 .j. , 7 shall be referred to arbitration , the said term 

snatL, if the receiver adopts the contract , be enforceable by or 
against him so far as zt relates to any such differences . 

j . here a person who has been adjudged an znsolvent had , 

ejoj e the commencement of the insolvency proceedings^ become a 
pai ty to an arbitration agreement , and any matter to which the 
agi eement applies is required to be determined in connection 
with, or for the purposes of the insolvency pz'oceedings , then , if 
the case zs one to which sub-section ( 1) does not apply , any other 
party to the agreement or the receiver may apply to the Court 
having jurisdiction in the insolvency proceedings for an order 
(directing that the matter in question shall be referred to arbitra¬ 
tion in accordance with the agreement , and the Court may , if it 
is of opinion that , having regard to all the circumstances of the 

case , the matter ought to be determined by arbitration , make an 
order accordingly . 

w) this section the expression “ receiver ” includes an 

Official Assignee. 


401. N.B. — This section follows closely section 2 of the English 
Arbitration Act, 1934 (Stat. 24 & 25 Geo. V, c. 14) and S. 3 of the English 
Arbitration Act o! 1950. The purpose of this section is to standardise 
the law as to the effect on an arbitration agreement and proceedings on 
insolvency of a party thereto .—Notes on Clauses. After the enactment 
of the English Arbitration Act of 1950, the law is thus laid down by 
Russell: “Where any contract to which a bankrupt is a party contains 
an agreement to refer to arbitration any dispute which may arise there¬ 
under, and the trustees in bankruptcy adopts the contract, the agreement 
to refer will be enforceable by or against him. Even where there has 
been no such adoption, the court has a discretion upon the application 
cither of the trustee with the leave of the committee of inspection, or of 
any other party to the agreement, to make an order that the matter he 
referred to arbitration.” Russell, 15th Edn., p. 15. 


402. Old English law.—Under the old English law the bankruptcy 
of a party does not operate as a revocation of a submission. Atidrezus v. 
Palmer, (1821) 4 B. & Aid. 250; Snook v. Hellyer, (1818) 2 Chit. 43 : 
Ex Parte Edwards, (1880) 3 Morrells Bankruptcy Rep. 179 ; Hemsworth 
v. Brain, (1845) 1 C.B. 131 ; Taylor v. Shuttleiuorth , 8 Drol. 281=9 L.J* 
(N S.) C.P. 138 ; Taylor v. Marling, (1840) 2 M. &: G. 55 = 10 L.J.C.P. 26 ; 
Russell on Arbitration . 13th Edn., p. 451 ; Halsbury, 1st Edn., Vol. 
p. 449. But the fact that one of the parties has become bankrupt may 
be a sufficient ground for granting the other party leave to revoke. 
Marsh v. Wood, (1829) 9 B.* Sc C. 659 ; Gaffrey v. Killen, 12 Ir. C.L. Rep. 
App xxv. This sub-section has effected a change in the old law. 

Andrew v. Palmer, 4 Burn, fc Aid. 250 = 23 R.R. 267, was a leading 
case on this point. In that case court observed: “The bankruptcy did 
not operate as a revocation of the submission. It would not have put 
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an end to the suit which the bankrupt had instituted, nor could it, 
therefore, put an end to the arbitration founded upon that suit ; and 
if he has commenced an action without having any cause for it, the 
bankruptcy neither does nor ought to protect him against the conse¬ 
quences of it.” The old law is thus stated by Lord Halsbury: “The 
bankruptcy of a party to a submission does not operate as a revocation 
of the arbitrator’s authority—that is to say, the bankrupt is bound by 
the arbitrator's sward—but the submission is as a general rule not bind¬ 
ing on his trustee in bankruptcy ; but where the submission forms one 
of the terms of the contract, it is conceived that the trustee cannot take 
advantage of the contract and at the same time repudiate the arbitration 
clause.” Halsbury, Vol 1. p. 450-451. 

403. Reason for the change. —In Afar.sb v. Wood, (1829) 9 B. &: 
C. 659, it was held that the fact that one of the parties has become 
bankrupt may be sufficient ground for granting the other party leave 
to revoke- But a trustee under bankruptcy was not entitled to take any 
action under section 4 of the English Act of 1889 which corresponds to 
section 19 of the Indian Act of 1899. Therefore in the Report of Com¬ 
mittee on the law of Arbitration it is stated : “The death or bankruptcy 
of a party to a submission at present seems to revoke the submission, 
and the personal representative of a deceased party, or the trustee in 
bankruptcy of a party, do not appear to be included in the words ‘any 
persons claiming through or under him’ in section 4 of the Act of 1889. 

“We think that an amendment should provide (a) that these words 
in section 4 shall include the trustee in bankruptcy of a party, and the 
personal representatives of a deceased party to a submission, and (b) 
that the death or bankruptcy of a party to a submission shall not revoke 
it.” See also. Official Receiver v. Kcrsondas, A.I.R. 1926 Sind 209=19 
ST.R. 24 = 95 IndCas 750. 

404. Effect of insolvency on suits by or against a parly.—Rule 
8 of Order XXII of the Civil Procedure Code enacts: 

“(1) The insolvency of a plaintiff in anv suit which the assignee 
or receiver might maintain for the benefit of his creditors, shall nor cause 
the suit to abate, unless such assignee or receiver declines to continue 
the suit or (unless for anv special reason the Court otherwise directs) 
to give security for the costs thereof within such time as the Court may 
direct. 

(2) Where the assignee or receiver neglects or refuses to continue 
the suit and to give such security within the time so ordered, the defen¬ 
dant may apply for the dismissal of the suit on the ground of the 
plaintiff’s insolvency, and the Court may make an order dismissing the suit 
and awarding to the defendant the costs which he has incurred in 
defending the same to be proved as a debt against the plaintiff’s estate ” 

The above rule is applicable only where the plaintiff in a pending 
suit becomes insolvent. It docs nor apply where the defendant becomes 
insolvent. In re. Hunt. Mount d- Co. v. Khnloaar. 1 B.H.C.R. 251 (257') : 
Ramchandra v. Srifati, A I R. 1929 Bom. 202 7204) = 31 Bom.LR. 357 = 
118 Ind.Cas. .852. In such a case the procedure laid down in rule 10 is 
to be followed. So it is clear from the rules stated above that arbitra- 
tion proceeding in a pending suit docs not abate bv the insolvency of a 
party. Where such party is the plaintiff, the suit as well as arbitration 
proceeding will not abate, unless such assignee or receiver declines to 
continue the suit or (unless for any special reason the court otherwise 
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directly) to give security for the costs thereof within such time as the 
court may direct. Vide Official Assignee v. Chindambara, 61 Ind.Cas. 
BOO = (1920) M.W.N. 704; Kishen Gopal v. Sukalal, A.I.R. 1927 Cal. 
76 = 53 Cal. 844 = 98 Ind.Cas. 781=31 C.W-N. 22. On the same principle 
in cases of arbitration without the intervention of court, the Official 
Assignee or the Receiver is given hv this section the option to continue 
the arbitration proceeding. 

405. Rule of law under Act IX of 1899. —In Official Receiver v. 
Kersondas Mazuji, A.I.R. 1926 Sind 209 = 19 S.L.R. 24 = 95 Ind.Cas. 
750. Rnpchand Bilaram, A J.C. observed: “Several objections have 
been raised as to the validitv of this award. I shall deal with onlv 
two of them which go to the root of it. Firstlv, whether a Receiver of 
the estate of a bankrupt is a partv within the purview of section 9 of the 
Indian Arbitration Act and entitled to enforce an agreement to submit 
future differences to arbitration in pursuance of a submission clause 
contained in a contract for sale of goods bv appointing the arbitrator 
selected by him as the sole arbitrator on refusal of the opposite party to 
submit to arbitration. 

‘“The Official Receiver has purported to art under cprfinn o nf 
Indian Arbitration Act which empowers a party to the submission to 
enforce arbitration bv appointing the arbitrator selected bv him in 
pursuance of the submission clause as the sole arbitrator, as if he had 
been appointed by consent of both parties. According to its literal or 
ordinarv meaning a ‘partv* would refer to the contracting partv, and 
whatever doubts mav exist as to the expression ‘party* having been used 
in section 8 and 9 in an extended or wider sense so as to include parties 
and persons claiming through or under them, so as to include their legal 
representatives, I am of opinion that the Official Receiver or the trustee 
in bankrttptev does nor come within the purview of this extended 
meaning. The Official Receiver claims adveredv to the bankrupt hv 
operation of the statute. Tie cannot be compelled t > be a party to the 
submission in a case where the bankrupt’s estate is the debtor and 
not the creditor. It would annear that in such a case even where there 
is a reference to a named arbitrator, the trustee in bankruptev is nor. as 
a creneral rule, bound bv the submission: Halsbury’s Lazes of England, 
Vol. I. para. 944, p. 444. 

“In Pennell v. Walker, 107 R.R. 444. the court was inclined to the 
view that an assignee in bankruptev was not a person claiming through 
or under the insolvent within the meaning of section 11 of 17 18 Viet-, 

c. 125. The case, where the Official Receiver institutes a suit to enforce 
his claim on contract containing the submission clause, stands on a 
different footing. In such a case it mav he conceived that the Official 
Receiver cannot take advantage of the contract and at the same time 
repudiate the arbitration clause, or be ncrmissible to aporohate and 
reprobate at the same time: Halsbury’s Laws of England. Vol. I. paras. 
944 and 952 ; and the opposite nartv mav compel him to go to arbitra¬ 
tion. It does not follow that the Official Receiver can compel a sub¬ 
mission when the estate of the bankrupt is a debtor or that he can 
exercise the privilege conferred on the bankrupt to appoint a sole arbi¬ 
trator so as to bind the defaulting partv It is of the verv essence of 
• m arbitration that the submission should be mutual and that the award 
Should be mutual and hindin R . Tf the subsequent insolvency of one 
party destroys this mutuality and prevents the opposite partv from 


i 



INSOLVENT and arbitration agreement 


207 


Sec. 7] 

enforcing the submission against the Official Receiver, it stands to reason 
that the Official Receiver may not in his turn enforce the submission 
clause, if the insolvent’s estate is the claimant instead of being the 
debtor. In Marsh v. Wood, (1829) 9 B. & C. 659 = 4 M. & R. 5u4 = 7 
EJ.K.B. (O.S.) 327, the subsequent bankruptcy of one of the parties to 
a reference to a named arbitrator was held to entitle the other party to 
revoke the reference on the ground of want of mutuality, and would now 
be considered sufficient ground to entitle the court to revoke the reference 
under section 5 of the Indian Arbitration Act. 

“1 am of opinion that the Oflicial Receiver was not a party within 
the purview of section 9 of the Act and could not, therefore, appoint Mr. 
israelii as the sole arbitrator, whose award could bind both the parties 
as it he had been appointed by consent and this award is, therefore, 
unsustainable.” Now the question has been set at rest by enactment of 
the present section and the inequity which has been pointed out by 
Rupchand Bilaram, A.J.C. has obtained statutory recognition. 

406. If the receiver adopts the contract. —By sub-section (3) the 
expression “receiver” includes an Official Assignee. These words mean 
that if the assignee adopts the contract within the meaning of section 64 
of the Presidency-towns Insolvency Act (111 of 1909), he is a receiver. 
Section 64 of the Act runs as follows: — 

“The Official Assignee shall not be entitled to disclaim any property 
in pursuance of section 62 in any case where an application in writing 
has been made to the Official Assignee by any person interested in the 
property requiring him to decide whether lie will disclaim, and tne 
Official Assignee has, for a period ol twenty-eight days after the receipt 
of the application, or such extended period as may be allowed by the 
Court, declined or neglected to give notice that he disclaims the pro¬ 
perty ; and, in the ca.se of a contract, if the Official Assignee after such 
application as aforesaid, docs not within the said period or extended 
period, disclaim the contract, he shall be deemed to have adopted it.” 
This section is based on section 55(4) of the English Bankruptcy Act of 
1883.* Time runs not from the posting ol the application, but from 
its receipt. Red v. Harvey, (1880) 5 Q.BT). 184. If the Official Assigne, 
neglects to give notice within 28 days he is personally liable. Re Rage, 
(1884) 14 Q.B.D. 401. There is no corresponding provision in the Pro¬ 
vincial Insolvency Act, as such the procedure directed in section 64 of 
the Presidency-towns Insolvency Act cannot be followed in cases governed 
by the former Act. 

407. Section 62 of the Presidency-towns Insolvency Act —Where 
any part of the propertv of an insolvent consists of unprofitable contracts, 
the Official Assignees may by writing signed by him. at any time within 
twelve months after the insolvent has been adjudged insolvent, disclaim 
the property. Provided that, where such property has not come to the 
knowledge of the Official Assignee within one month after such adjudi¬ 
cation as aforesaid, he may disclaim the property at any time with twelve 
months after he has first become aware thereof .—Vide S. 62 of the 
Rresidency-toicns Insolvency Act. The party to the contract has given 
power by S. 64 to call on the Official A signee to disclaim. If the Offic ial 
Assignee does not within 28 days after the receipt of the application 
declines or neglects to give notice that he disclaims the propertv, he shall 
be deemed to have adopted it. This period of 28 da vs may be extended 
by that court. 


English Bankruptcy Act 1914 
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408. Power of Liquidator to refer. —The powers which a living 
company as regards reference of disputes to arbitration may possess are 
not co extensive with the power to be exercised by the liquidators. The 
directors of the company are supposed to know their own business being 
businessmen, while an Official Liquidator is very often a new man 
unconnected with the business carried on by the company. His knowledge 
and information of men and things is not likely to be co extensive with 
similar knowledge of the directors. It, therefore, does not follow that 
because a living company is allowed to refer matters in difference to 
arbitration in a particular way that an official assignee is allowed to make 
a reference to private arbitration. In the matter of Dehra Dun Mussorie 
Tramway Co., A.I.R. 1928 All. 553 = 26 A.L.J. 810 = 50 All. 867 = 110 I.C. 
695. But where an arbitration agreement has been entered by a company 
and then goes into liquidation it appears that the principles underlying 
this section should apply in the case of a liquidator. 

409. Sub-section (2).—If the case is one “to which sub-section (1) 
does not apply’’ i.e., in a case where the party interested has not served the 
Official Assignee with notice in writing under section 64 of the Presidency- 
towns Insolvency Act, or where the Official Assignee has not adopted the 
contract under the same section, or where there is no provision for adop¬ 
ting the same procedure, then if any matter to which the arbitration agree¬ 
ment applies require to be determined in connection with or for the the 
purposes of insolvency proceedings any other person to the agreement, or 
the Official Assignee or the Receiver may apply to the court having 
jurisdiction in the insolvency proceedings for an order directing that the 
matter in question shall be referred to arbitration in accordance with the 
agreement, and the court may make such an order in a fit case.— Vide also, 
Russell on Arbitration, 13th Edn., p. 452. Section 65 of the Presidency- 
towns Insolvency Act enacts : “The Court may, on the application of 
any person, who is, as against the Official Assignee, entitled to the benefit, 
or subject to the burden of a contract made with the insolvent, make 
an order rescinding the contract on such teims as to payment by or to 
either party of damages for the non-performance of the contract, or 
otherwise as to the Court may seem equitable, and any damages payable 
under the order to any such person may be proved by him as a debt 
under the insolvency/’ Under section 68 of the Presidency-towns Insolvency 
Act, subject to the provisions of the said Act, the Official Assignee shall 
with all convenient speed realise the property of the insolvent, and for 
that purpose may "refer any dispute to arbitration, and compromise all 
debts claims and liabilities, on such terms as may be agreed upon. 
For similar provision in the Provincial Insolvency Act, vide section 69 of 

the Provincial Insolvency Act of 1920. 

Where during the pendency of the insolvency proceedings the receiver 
and the secured creditors referred the matter to arbitration and the 
award directed the receiver to bring the insolvent’s property, which was 
ancestral and revenue-paying, to sale and realise the sale proceeds through 
court • Held, the Insolvency Act has no provision to prevent secured 
creditors from acting according to the award, but the better way would 
be to obtain the insolvent’s discharge under section 38 and deal with 
the property outside the jurisdiction of the insolvency court. The receive* 
under the insolvency, but being a person vested by the arbitrator with 
authority to sell the property under the arbitration provisions, would be 
able to sell the property under the terms of the award. Ram Dein v. 
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All. 501=24 A.L.J. 480 = 95 Ind.Cas. 416 = All. 


Ganesh Lai, A.I.R. 

475. 

410. Sub-section (3). —Under the Presidency-towns Insolvency Act, 
the trustee in bankruptcy is called the “Official Assignee” and under the 
Provincial Insolvency Act he is called “Receiver.” 

411. Section whether applicable to statutory arbitration.—This 
section is not applicable to statutory arbitration. 

Power of Court to ap- 8. (1) In any of the followinq cases — 

point arbitrator or umpire 

{a) where an arbitration agreement provides that the re¬ 
ference shall be to or more arbitrators to be appointed by consent 
of the parties , and all the parties do not, after differences have 
arisen, concur in the appointment or appointments ; or 

( b ) if any appointed arbitrator or umpire neglects or 
refuses to act, or is incapable of acting, or dies, and the arbitra¬ 
tion agreement does not show that it was intended that the 
vacancy should not be supplied, and the parties or the arbitra¬ 
tors , as the case may be , do not supply the vacancy : or 

(c) where the parties or the arbitrators are required to ap¬ 
point an umpire and do not appoint him ; 

any party may serve the other parties or the arbitrators, as the 
case may be, with a written notice to concur in the appoint¬ 
ment or appointments or in supplying the vacancy. 

(2) If the appointment is not made within fifteen clear 
days after the service of the said notice, the Court may, on the 
application of the party who gave the notice and after giving 
the other parties an opportunity of being heard, appoint an ar¬ 
bitrator or arbitrators or umpire, as the case may be, who shall 
have like power to act in the reference and to make an award as 
if he or they had been appointed by consent of all parties. * 

412. N.B. 1 his section dealing with the court's power to appoint 
an arbitrator in certain cases, reproduces with some verbal changes 
section 8 of the Act, 1899 Act (Act IX of 1899)— Notes on clauses Cf. 
para. 5 of the second Schedule of the Civil Procedure Code of 1908 and 
section 10 of the English Arbitration Act of 1950 given in the Appendix. 
In the English Act of 1950, in Section 10, there is one more clause 
namely clause (a) which runs as follows:—”(«) Where an appointed 
umpire or third arbitrator refuses to act, or is incapable of acting or die 
and the arbitration agreement does not show that it was intended that 
(he vacancy should not be supplied, and the parties or arbitrators do 

M?^ S T P , y v -^ ncy : SCC also , Probodh v. Union of India, A I R. 
l.U.s Cal. 38.). This section would be complete if such a clause be 
added. 

« * .. ‘8 made by the Select Committee.—“We have removed 

an obscurity from clause 8(l)(a) where it was not clear whether a failure 
to concur m any one of the appointments or failure to concur in all the 
appointments was contemplated. We have omitted the words ‘or is 
removed’ from clause 2(1 )(b) and also from clause 9(a) to remove the 
inconsistency which would otherwise exist between these clauses and 

27 
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clause 12, which gives to the court and not to the parties power to 
appoint arbitrators in place of arbitrators removed by the court. In 
suD clause (2) we have extended the time for making an appointment to 
fifteen days from the service of notice under sub-clause (1)”-— Report of 
the Select Committee. 

414. Law in England before the English Arbitration Act of 1889. . 

—At common law, if a party failed to appoint or concur in the appoint¬ 
ment of an arbitrator persuant to the agreement to refer, an action for 
damage would lie. Thomas v. Fredericks, (1847) 10 Q.B. 775 = 16 L.I.Q.B. 
393; see also Livingstone v. Ralli, 5 El. 8c Bl. 132 = 24 L.J.Q.B. 269 = 1 
Jur. N.S. 594. 


415. Scope of section. —“Section 8 empowers the court to appoint 
an arbitrator or an umpire in certain cases so that the arbitration agree¬ 
ment may not become abortive. It provides a machinery for effective y 
working out and enforcing the arbitration agreement. The umpire 
appointed under this section has the like power to act on the: re erenc 
and to make an award as if he were appointed by consent of t e P ar * 
The scheme and object of the section shows that the application unoer 
the section can be made by persons by or against whom the arbma 
agreement is mutually enforceable." Rrobod/i v Union of India, AT ■ 
1953 Cal. 385 = 56 C.W.N. 436. In India Hosiery Works v. Bharat 
Woollen Mills, A.I.R. 1953 Cal. 488 = 57 C.W.N. 500, Chakravarty, CJ- 
obseived: “In my opinion, it is clear that even under 

an arbitration agreement neither specifying the dve and valid 

nor specifying the mode of appointment, is per y ^ e ff e ct as an 

and tiie incidents of such an agreement are t aDoointed by consent 

agreement for reference to a sole ai bitrator, in Pp akin{r an V appoint- 

ol the parties or, where the parties do here the operation of Rule 1 

ment, to be appointed by the court, CXC *P nsent of lhe F p ariies , s the very 

of the First Schedule is agreement provided for more than 

essence of arbitration. Wheie ^ be appointed by all the parties, 

one arbitrator and t ^ id a * e e "p ressly which oftliem will be appointed 
it is necessary to piovide exp .> ement contem plated by Ss. 9 and 10. 

by whom, as m the case of o be appo iJned by different parties 

But where diitercnt arb uators are^ mus t concur in the appointment 

and the intention is t U the arbitrat0 rs where there are more than 

of sole arbitrator * make any express provision in the agreem 

one, it is not necessary to make^ a y^ P> <by consent of the 

parties^. ? °With out °con S P e nt, no arbitrator can be appointed or can ac 

in such a case. _ 

-Where therefore, the agreement does not assign the right ot 
ninririent distinctively to different parties in respect of d iff ere 
arbitrators, it is inherent in the agreement that the appointment o 
* i ■fr-itor or each of the several arbitrators must be by the conse 
id Parties. There may be an express provision to such effect, but e 
. nhsence of any express provision, such a provision must ie 

;£' n 2S";, 0 i r "s.-cra 

to a single arbitratoi b) i cason ° p ended necessarily to be appointed 

r.rs.is r’pis'S-s.T-xrfL, ju 
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concur in the appointment of an arbitrator, it appoints one itself. It 
takes and can take the agreement to be an effective agreement, because 
the mode of appointment by consent of the parties is implied in it, and 
it is not required to supply the mode of appointment and does not 

require any provision in enabling it to do so. 

The true meaning of clauses (a) and (b) is that where the parties 
will not appoint any arbitrator or any appointed arbitrator refuses to 
act. or is incapable of acting or dies, and there is no machinery in the 
submission whereby an appointment can be obtained, then after follow¬ 
ing the procedure laid down in sub-section (2) the judge may appoint 
an arbitrator. IT’t7.»on and Eastern Counties Navigation etc., In ie, 
(1892) 1 Q.B. 81, Per A. L. Smith , /. In the above case Mathews, J. 
observed: “By the original contract Mr. Martineau was appointed 

standing referee to settle any difference which might arise from time 
to time between the parties. Certain differences arose, and Mr. Martincan 
made an award, and gave directions as to what was to be done. He 
then left his country and went to America. During his absence fuither 
differences arose, and the company then obtained from the President 
of the Institute of Civil Engineers the appointment of Mr. Shelford as 
arbitrator. Mr. Shelf ord hesitated to act until the order of a judge was 
obtained for his appointment, and accordingly an application was made 
to Collins, J. who" made the order which is the subject of the appeal. 
The question turns on S. 5 of the Arbitration Act, 1889. It is contended 
that Mr. Shelford refused to act within the meaning of sub-section (b) 
of that section. I cannot agree with the view that he refused, but even 
if he had done so the proper course would have been to apply again to 
the President of the Institute of Civil Engineers, and obtain the appoint¬ 
ment of some other person. It is argued that the judgment of the court 
of Appeal in In re, Williams & Stepny (1891) 2 Q.B. 257, amounts to a 
statement of law to the effect that a submission may be overriden by 
the Act, but that case only decided that the Act might add things which, 
were not in the submission, unless the intention that they should not 
be added was expressed”. Where in a pending suit the underlying 
object of the agreement was to entrust the determination of the matters 
in difference to a person of their own choice and not that if the named 
arbitrator was unable to act for one reason or another, the arrangement 
would automatically come to an end, S. 8 read with S. 25 of the Arbf- 
tration Act would seem to apple to the case. Jawaharlal v. Jagadish, 
A.I.R. 1951 All. 835=6 D.L.R. (All.) 146. Where a proposal to refer 
a dispute to arbitration and the nomination of an arbitrator arc 
abandoned owing to an assurance by the opposite party that the matter 
will be amicably settled, but a reference becomes necessary subsequently, 
this section has no application to the case, and a fresh nomination of 
an arbitrator mav be made. Firm of Khaha Brothers v. Hariram. 83 


Ind.Cas. 539=17 S.T.R. 161 = A.I.R. 1921 Sind 29. Where three parties 
to the deed of partnership provide for reference of disputes to a single 
arbitrator in case the parties agree upon one, otherwise to two arbitrators, 
one to be appointed by each party to the difference, it cannot be 
construed as an agreement lo refer the dispute to a single arbitrator 
sirnpliciter so as to attract the operation of this section. Subal Chandra 
v. Mahomed. 47 C.W.N. 570 = A.I.R. 1943 Cal. 484 = I.L..R. (1943) 2 
Cal. 298 = 210 Ind.Cas. 454. In above case Das, J. said: “The arbi¬ 


tration clause is extremelv wide in its terms. It is also rather peculiar 
having regard to the fact that there arc three parties to the deed of 
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partnership...If i n such circumstances the parties do not agree to 

arh^ r arbltl *ator then the alternative provision for appointment of two 
arbitrators, one by each of the parties to the difference would obviously 
be inappropriate and unworkable and I had doubts whether in such 
circumstances and in the exercise of my discretion I should stay the suit 
and drive the parties to an arbitration which will inevitably be 
infructuous. Mr. S. N Banerjee argued that the arbitration cannot be 
inrructuous because under section 8 of the Act, the court will appoint 
an arbitrator on the application of any party after giving requisite 
notice. I do not agree with Mr. Banerjee that S. 8 could have any 
application to the present arbitration agreement. This arbitration 
agreement cannot be construed as an agreement to refer the disputes 
to a sigle arbitrator simpliciter so as to attract the operation of section 
8 of the Act. Reference to single arbitrator is conditional on all the 
paities agreeing to do so and there is an alternative mode of appoint¬ 
ment of two arbitrators. To construe this arbitration agreement as an 
unconditional agreement to refer to one arbitrator is to cancel tho 
arbitration provision altogether and will amount to making a new 
contract for the parties, which is obviously not permissible”. This 
section empowers the court to appoint an arbitrator or an umpire in 
certain cases so that an arbitration agreement may not become abortive. 
It provides a machinery for effectively working out and enforcing an 
arbitration agreement. The umpire appointed under this section has 
the like power to act on the reference and to make an award as if he 
was appointed by consent of the parties. Probodh v. Union of India , 
A.I.R. 1953 Cal. 385. In a lease it was provided that in case of dis¬ 
agreement on the question of royalty for renewed period, the dispute 
was to be referred to arbitration. Held that the whole procedure 
relating to arbitration was available to the parties for determination of 
royalty. State of Behar v. Indian Copper Corporation 1960 B.L.T.R. 
105 = f.L.R. 38 Pat. 1160. The provision of s. 8 clearly contemplate 
the appointment of an arbitrator appointed by the parties to arbitrate 
provide the agreement to reference indicates that the vacancy on the 
refusal of the arbitrator to arbitrate was not intended to be supplied. 
District Co-operative Federation v. Khub Chand A.I.R. 1961 H.P. 35. 

416. Sub-section (1) of Section 8 of Arbitration Act of 1899.— 
Clause (a) runs as follows:—Where a submission provides that reference 
shall be to a single arbitrator and all the parties do not after differences 

have arisen, concur in the appointment of an arbitrator.any party 

may serve the party or arbitrator notice to concur etc. In construing 
this section it was held in Gopalji Kuverji v. Morarji 50 Ind.Cas. 411 = 

21 Bom.L.R. 308, that in a case of submission of a dispute to three arbi¬ 
trators, all of whom after acting had declined to proceed any further 
the court had no jurisdiction to appoint new arbitrators. But the 
Calcutta Hight Court in the case of General Electric Trading Co. v. 
Siemens (India) Ltd., A.I.R. 1929 Cal. 177 = 116 Ind.Cas. 625 = 56 Cal. 
848=49 C.L.J. 19 = 33 C W.N. 418, took a contrary view. Again the 
Madras High Court in Kuthi Ammal v. Sarangapani, A.I.R. 1931 Mad. 
170 = 54 Mad. 198 = 130 Ind.Cas. 668, supported the view taken by the 
Bombay High Court. See also, Ramchandra v. Continental Stores , 10 
Luck. 268 = 11 O WN. 1347 = A.I.R. 1935 Oudh. 26 = 152 Ind.Cas. 319, 
where the view taken by the Bombay High Court was supported. See 
also, James Mackintosh v. Scindia Navigation, 75 Ind.Cas. 221 =47 
Bom.L.R. 250 = A.I.R. 1922 Bom. 444; Ramji Purshotam v. Hari Samla, 




Sec, 8] 


POWER OF COURT TO APPOINT ARBITRATOR 


213 


A.I.R. 1939 Sind 81 = 181 Ind.Cas. 337 where all the previous cases have 
been discussed and the views of the Bombay and Madras High Courts 
have been followed. 

In In Re Smiths Service & Nelson & Sons Ltd., (1890) 25 Q.B.D. 
545 = 59 L.J.Q.B. 533 in construing the corresponding section of the 
English Act of 1889, it has been held that “Where an agreement to refer 
dispute to arbitration provides for a reference to three arbitrators, one 
to be appointed by each of the parties and the third by the two so 
appointed and one of the parties refuses to appoint one arbitrator, the 
court has no power under or apart from the Arbitration Act, 1889, to 
order him to do.” In that case Lind ley, L.J. said: “It certainly looks 
like a bolt in the Act. that by reason of there being no provision as to 
three arbitrators as distinguished from two arbitrators and an umpire, 
sections 4, 5 and 6 do not apply, but we cannot help that.” Section 8 
must be read as a whole and clause (b) of sub-section (1) must be read 
as qualified by sub-section (2). It is consistent with the language of 
entire section to construe clause (b) as covering the case of a vacancy 
where the submission provides for references to a single arbitrator and 
any other construction would render clause (b) of sub-section (1) incon¬ 
sistent with the words of sub-section (2). Hence where the parties have 
jointly appointed to arbitrators and one of the arbitrators dies or a 
vacancy otherwise occurs, the court has no power under S. 8(l)(b) to 
supply the vacancy and appoint an arbitrator. Ramji Purshotam v. 
Hari Shamla, A.I.R. 1939 Sind 8 = 181 Ind.Cas. 337; see also Uttarn 
Chand v. Balmokand, A.I.R. 1929 Sind 55 = 107 Ind.Cas. 435. To set 
at rest all these conflicting views and to remove the bolt already removed 
in the English Act on which it was based, the Legislature at last enacted 
section 8 in its amended form. Now parties can appoint two or more 
arbitrators and their places can be filled up by the court in case of 
necessity. The cases already mentioned do not interpret the law as it 
now stands in its amended form, but it shows the gradual development 
of the law. 


4-17. Civil Procedure Code Schedule 2 paras 5 and 17. —Where 
the agreement provides for arbitration by named arbitrators, and such 
arbitrator or any one of such arbitrators is not available on account of 
death, refusal to act or other reasons, before an application is made 
under para. 17. the court has power to appoint an arbitrator in his 
place. It is only if there is no provision in the agreement for the 
appointment of an arbitrator and the parties cannot agree, that the 
court has power to appoint an arbitrator. Satyanarayana Murthi v. 
Venkataramana Murthi, 61 L.W. 165 = 1948 M.W.N. 185 = 2 D.L.R. 
601 =(1948) 1 M.L.J. 190 (F.B.) = A.I.R. 1948 Mad. 312 (F.B.) ; sec also 
Saligram v. Kishan Singh, I.L.R. (1939) 20 Lah. 23 = A.I.R. 1938 Lah. 
859= 179 Ind.Cas. 584; 19 Pat. 927 = A.I.R. 1941 Pat. 155 = 193 Ind.Cas. 
756. In the first named case, Rajotnannar, J. observed: “There are 
cases in which the agreement may disclose a general intention to have 
the disputes decided by arbitration without emphasis on the particular 
individual or individuals as arbitrators. As observed by Henderson J. 
in Rajani v. Panchanan, I.L.R. (1937) 2 Cal. 434 = A.I.R. 1937 Cal. 388 = 
172 Ind.Cas. 243, ‘an agreement to have a dispute settled by one or more 
individuals is one thing ; an agreement to go arbitration rather than 
to litigate in the courts is quite another.* Where by agreement parties 


decide to settle disputes by the arbitration of ascertained persons without 
intervention of the court, the court has no power under para. 5 to 
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direct the appointment of a new arbitrator in the place of one declining 
to act.” 

It is one of the essential principles of law of arbitration that the 
arbitrator should discharge his duties freely and of his own accord, and 
the court should compel him to give his award. JLal Khan v. Kashminlal . 
A.I.R. 1930 Lah. 125 = 31 P.L.R. 386=124 Ind.C.as. 676 ; see also Shib 
Charan v. Rati Ram, 7 All. 20 = (1884) A.W.N. 212 ; Basdeo v. Kanhaiyalal, 
A.I.R. 1921 All. 361 =43 All. 101 ; Ahmed Xoor v. Ahdur, 42 All. 191 = 
54 Ind. Cas. 366. But if the arbitrator acts in accordance with the request 
of the court, the award will not be vitiated. Mahadeo v. Badri, A.I.R. 
1928 All. 741 ; Harnarain v. Bhagicant, 10 All. 137 = (1888) A.W.N. 22, 
Keshav v. Luxmi . A.I.R. 1929 Bom. 50 = 52 Bom. 568; Joymangal v. 

Mohan, 23 W.R. 429. 

418. Arbitration agreement.— No particular form can be laid down 
as universal for forming arbitration agreement, but this much is certain, 
words used for the purpose must be words of choice and determination 
to go to arbitration and not problematic words of of mere possibility. 
Jyoti Brothers v. Shree Durga, 60 C.W.N. 420 = A.I.R. 1956 Cal. 280. 
In the above case the arbitration clause was : “In the event of any dispute 
arising out of this contract the same can be settled by arbitration held 
by a chamber of commerce at Madras,” the clause means that after a 
dispute has arisen, the parties have further to agree that their dispute 
shall he referred to arbitration and then to decide also which chamber 
of commerce at Madras. But the arbitration clause as it stands is not 
an arbitration agreement and is not a present contract to submit disput 
to arbitration. The word “can” in this clause cannot be as a 

kind of an option given to either of the contracting parties. Jy 
Brothers v. Shree Durgo, 60 C.W.N. 420 = A.I.R. 1956 Cal. 280 disungui 
shing I.L.R. (I960) 1 Cal. 550 and A.I.R. 1930 Cal. 10. 

The definition of “arbitration agreement” as given in the Act makes 
ir clear that futuie differences can form the basis of an agreement to refer 
those disputes, as and when they ai ise to the arbitrator. Parties m sue 
an arbitration clause cannot predict as to what actual point of difference 
would arise between them at some later stage. All that they can do is ^ 
prescribe the limits by mentioning the nature of disputes which will be 
referable to a domestic tribunal. What is necessary is that the subject- 
matter of reference should be clearly defined so that the arbitrator mav 
be in a position to know that he has to decide only those disputes which 
appertain to the subject-matter of reference Where the arbitration clause 
lavs down that all matters arising out of or incidental to partnership 
business of the two parties shall be referred to an arbitrator, 
the arbitrator will be in a position to know that he has to decide onl 
those matters in dispute which relate to partnership-business . It.will be 
for the arbitrator to ascertain the points in issue when he proceeds with 
die reference. And for that purpose the arbitrator can order the parties 
o define the matter in controversy by delivering to each other points o 
, • j defence In this view the arbitration clause in question affoids 

n *hn sis for making a reference. Balika Debt v. Kadarnath, A.I.R- 
'Jq ^5 All 377. Where the partnership deed provides that if any dispute 
wore to arise concurring the partnership business, they should be referred 
. arbitrator whose decision would be binding on the two partn , 
claim Of a partner that certain sums were advanced by him for investment 
In the partnership business will be a proper matter for reference and « 
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will be for the arbitrator to decide whether or not these sums can be 
taken into consideration in settling the partnership account. Ibid. 

Where a deed of partnership provides tor ai bitration in respect ot 
all disputes in connection with partnership or partnership deed, whether 
during or after the partnership, and a dilterence has arisen between the 
partners as to whether rights and liabilities under the partnership deed 
have come to an end by “flux” of time or not and whether one ot them is 
dischargtd from complying with the teims of arbitration agreement or 
not these disputes should be considered to arise in connection with the 
partnership or partnership deed particularly when one side is asserting 
discharge under Art. 10b Limitation Act, and the other party is denying 
it. Bra/im Nath v. Dhami Ram , A.I.R. 1956 Punj. 125. Arbitration 
clause in an agreement was in the following terms : ‘Every litigation ^ 
to the validity or construction or execution of the present agreement shall 
be finally decided in Paris, according to “Reglemcnt de conciliation at 
d’arbitrap-e” of the International Chamber ot Commerce, 38 Quasi Albert 
lei Paris by one or several arbitrators appointed according to then 
“Regiment” Held , that the ambit of the arbitration clause was wide 
enough to include the question of limitation. It is included in the 
expressions, “validlv”, “construction” or “execution.” 1 lie word execution 
in the arbitration clause means in this context the entire range ot perfor¬ 
mance and enforcement of the agreement. Enforcement of an agreement 
would raise questions of limitation. 1 he word “validly would also include 
the question of limitation, because a claim barred by limitation is no 
longer valid. Held , further that the word “litigation’ in the clause 
mean “dispute” and every such dispute had to be deeded by the arbi; 
tration specified thereon. Mury Exportation v. Khaitan, A.I.R. iJJ > 

Cal. 644. . ... 

Where an arbitration clause provides for an arbitration to be con¬ 
ducted according to particular Rules and Regulations, the system of 
exchange of letters provided by the Bengal Chamber of Commerce cannot 
be imported into such a kind of arbitration. Muray Exportation v. 
Khaitan, A.I.R. 1956 Cal. 648. 

419. Arbitration agreement.—Construction.—One of 'lie condi¬ 
tions of a building contract provided that upon the expiration of a certain 
period “the architect shall issue a final certificate of the value of the 
words executed by the contractor and such final certificate shall be 
conclusive evidence as to the sufficiency of said works and materials” 
Another condition piovided inter alia, “without prejudice to the generality 
of his powers the arbitrator shall have power to direct such measurement 
and/or valuations as may in his opinion be desirable in order to determine 
. • ' 1 1 ’ ‘ ’ ought 

d ”t<> 

.. r , review and revise any certificate, opinion, decision, requisition 
or notice and to determine all matters in dispute which shall be submitted 
to him, and of which notice shall have given as aforesaid, in die -ame 
manner as if no such certificate, opinion, decision, requisition or notice 
had been given.” Held, the conditions must be read as meaning simply 
that the certificates were final and conclusive subject to the arbitrators 
powers. The arbitrator’s powers were as words as they could possible be. 
Any sort of dispute and any certificate might be referred to him. and he 
had power to deal with the whole matter as if no suc h certificate lias been 
given. The arbitrator had power to make such an award in respect oi 
the rights of the parties as he might think proper in the same manner as 


rights of the parties and to ascertain and award any sum which 
lave been the subject of or included in any certificate.” an 

■ > • • * * • • i • • • 
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Vision 2 i «' m 8 f C ‘; 0nS H and 9 — VVhere 111 an arbitration agreement pro- 
n, he ' 1 ‘ t , t0r refer£1,ce “ two appointed arbitrators, the procedure 
to be followed m a case where the appointed arbitrator refuses to act 

_ .* s lnca P adl f °f acting or dies, is laid down in section 8. The pro¬ 
cedure which has been followed by the defendants is the procedure laid 
own by section 9, Arbitration Act, which has no application to an 
arbitration agreement which provides for a reference to appointed 
arbitrators as distinguished from arbitrators to be appointed. Where one 
of the appointed arbitrators had refused to act as far back as 1943 and 
no attempt had been made at any time to supply the vacancy through 
the assistance of the court as provided by section 8, Arbitration Act, 
1940, the Civil Court was directed to proceed with the suits and dispose 
of them according to law. Hari Ram v. Gobind Ram, P.JL.D. 1949 Sind 
^d = A.I.R. 1949 Sind 27. If any arbitrator appointed by the parties 
themselves refuses to act, the court can call upon him, and if he still 
declines to act, it can ask the parties to appoint another, but if the parties 
cannot appoint, the court can appoint a fresh arbitrator. Yar Muhammad 
v. Ghulam Sarwar, Pak.L.R. 1950 Lah. 285. Where in the case of an 
arbitration agreement in which provision is made for reference to two 
arbitrators, one of the appointed arbitrators refuses to act or is 
incapable of acting or dies the procedure to be followed is the one 
that is laid down in S. 8 and not the one laid down in section 9. 


Hariram v. Gobindram , A.I.R. 1949 Sind 24. In the above case Thadani, 
J. observed : “The learned Judge does not appear to have appreciated 
the difference in the language of S. 8 (1) (b) and S. 9 of the Act. On a 
plain reading of S. 8, it should have been manifest to the learned Judge 
that whereas under S. 8(1) (a) the arbitration agreement contemplates a 
reference to one or more arbitrators to be appointed by the consent of 
parties, clause (b) of section 8 (1) contemplates an appointed arbitrator 
or umpire. The learned Judge has apparently construed the arbitration 
agreement in question to fall within the purview of S. 9, Arbitration Act 
of 1940. But S. 9 does not refer to an arbitration agreement in which 
provision is made for a reference to appointed arbitrators. Section 9 
deals with an arbitration agreement in which provision is made for a 
reference to two arbitrators, one to be appointed by each party. 

“In the arbitration agreement before us, provision is made for 
reference to two appointed arbitrators. The procedure to be followed 
in a case where the appointed arbitrator refuses to act or is incapable 
of acting or dies, is laid down in S. 8 itself, which lays down that “any 
party may serve the other parties or arbitrators’ as the case may be, with 
a written notice to concur in the appointment or in supplying the 
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vacancy....Sub-section (2) of section 8 of the Act lays down that. 

It the appointment ;s not made within fifteen clear days after the service 
of the said notice, the court may on the application of the partv who 
gave the notice.appoint an arbitrator’. 

In the present case it is an admitted position that no such applica¬ 
tion was ever made in the court. The procedure which has been followed 
by the defendants is the procedure laid down by S. 9, Arbitration Act 
which has no application to an arbitration agreement which provides for 

a reference to appointed arbitrators as distinguished from arbitrators to 
be appointed. 

-This aspect of the case has been considered by the Division Bench 
of the Calcutta High Court in General Electric Trading Co. v. Siemens 

(India) Ltd., 50 Cal. 848 = A.I.R. 1929 Cal. J77. C C. Ghose, /. in 

delivering the judgment of the Division Bench observed : ‘Now, in this 
case two arbitrators have mutually agreed upon and they have been 
appointed as such by the parties. Therefore, S 9, Arbitration Act has 
no application, because the language used therein has reference to a 
case where the submission is to two arbitrators one to be appointed by 
each party. Let us next see whether there is anything in the language 
used in section 8, Arbitration Act (of 1899), which prevents the applica- 
non of S. 8 to this case, having regard to the events that have happened. 
Section 8 (1) (a) obviously has no application, because it deals with the 
case of a reference to a single arbitrator. Turning to S. 8 (1) (b) there 
is nothing in my opinion, in the language used therein which would 
lender it inapplicable to this case. To start with, the arbitrator who 
has refused to act etc., is an appointed arbitrator. In the second place, 
the submission does not show that the place of arbitrator who has 
refused to act, etc., should not be filled up. In the third place, it is 
clccu that the parties have not cared to fill up the vacant place. There- 
fore I do not see why S. 8 (1) (b) should not apply. This is the 
conclusion I come to on the language used in the section/ 

422. Section 8—Applicability—Conditions. —Section 8 will be 
attracted only if difference or disputes have arisen between the parties. 
Such diflcicnees should exist at the time when the court makes the 
order under section 8. Balika Devi v. Kedarnath, A.I.R. 1956 All. 377. 
Under the present law as embodied in the section the court has power 
to appoint not only a single arbitrator but also more than one arbitrator 
it the arbitrator appointed by the parties refused to act. Kashi Prosad v. 
Gu/deshwar, A.I.R. 1956 All. 431 = 1956 All.W.R. (H.C.) 58. Where one 
of the parties to the arbitration agreement refuses to concur in the 
appointment of an arbitrator under the arbitration clause, the other 
party has the option either to move the Court under S. 8, or under S. 20 
ot the Act. There is nothing in S. 20 to compel the other partv not lo 
take recourse of S. 8 of the Act. It is his concern whether to apply under 
S. 8 or under S. 20 and his application under S. 8 cannot be rejected 
merely on the ground that S. 20 was perhaps more appropriate If a 
relief can be given under S. 8, it will be available to him Balika Devi v 
Kcdar, A.I.R. 1956 All. 377. 

423. Cases within clause (a) of Sub-section (1). —The Court 
niav appoint an arbitrator or arbitrators under clause (a) of sub-section (!) 
if the following conditions arc satisfied : — 

(i) there must be a valid arbitration agreement, 

f' 1 ) there is provision in the arbitration agreement for the appointment 
hv consent of one or more arbitrators, 

28 
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(iii) that the arbitrator or arbitrators is or are to be appointed with 

fche common consent of all parties, . 

(iv) the differences have arisen between the parties to the agreement as 

regards subiect-matter of arbitration, . _ 

(v) that all the parties do not concur in the appointment or 

appointments,not.ce haj . been served by G ne party to another party or 

parties following the procedure laid down in section 42 of the Act calling 
ur>on him or them to give his or their consent to the appointment, 
“% h “uS no consent was given within fifteen days after the service of 

n °(viU) 3 that opportunity was given to the defaulting party or parties to 

S3Y 424 3V Clause (a) oft 8 (1) of Jammu and Kashmir ArbUration 
Act. -Clause (a) of S. 8 (1) P»;™ i / 0 ,^X: e i s P rvalid arbitra. | on 

agreement ;“b^thereTs' piovision in the arbitration u f °he partte 

nient of an arbitrator by the consent of the to the 

do not concur in the appointment o a ^ r & K. Arbitration Act. 

SSS. tiKSTAW < p — 

"< sfefsz ch.* P r S"“‘“, s 

be made’appUca&e'appi; to arbitrations under ^|£^ : mOTioned 
the appointments make an o.d mak f s an order superseding the 

with the suit a - 1 ska n proceed with the suit.” 

arbitration under section 19. i P emenU — The existence of 

426. Existence of a, ^ ,,lr r ®** uisite f or conferring jurisdiction on- 
court" 1 i0 ^«.« g v ee S. am, (1866) L.R. 2 Ex. 72 ; Collins v. Coll.ns, (1858) 

26 Beav. 306-28 W-Ch.^184^ <>f |(ar , ies ._ T his clause has no. 

f 27 .‘ T w here arbitrators already been named. Satutoty provisi 
twe "confer jurisdiction must be strictly construed. San Jay Patnc 

S " iV, £s Af ler^ diiferciices haVe^arisen. The powers of the court do 
„ot trife umU difference have arisen, and it would seem that nis^ 
court to decide whether in fact differences have aris Miller Gibbs & 

l° 3 Vh Edn., p. H6 ; Russell ^th Ed.^p 185 ;_see also ,In the 

Co. v. Smith and Tyrer Ltd., (191b) 1 K.B. f l ~ nirk , 0 l Ltd. v. Standard 

above case Avory J., sajd : t 0912) 2 KB. 542 disputes arose 

Expert Lurnbro Co., 81 L.J.K.B. 81 ( arb i trat ors failed to agree, and 

under the contracts in question, and the _ t^_ summons taken out 

also failed to appoint an umpire. ^ ^ tment g 0 f an umpire by the 
by one of the parties askcd °£ ointed P b y a Master in Chambers. An 

appeal ^ taken dPre^t Z^Ton^ all 

Z parties ^ ^ 
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legal representatives {vide section 6Y A notice calling on the other party 
to name an arbitrator to act with one appointed by the party issuing the 
notice cannot possibly be construed as a notice to concur in appointing a 
single arbitrator under the provisions of section 8 of the Indian Arbitration 
Act. 1899. Sancday Patrick v. Shivaldas, 3 S.L.R. 221 =6 Ind.Cas. 857 
The Arbitration Act does not limit in any wav the number of arbitrators, 
nor does it prevent the parties, if they choo;te to clo so as a matter of 
business by common consent, altering the namber or the constitution of 
the tribunal so constituted. Abdus Shahur v. Mohammed, (52 Ind.Cas. 
426 = 19 A.L.J. 348 = 43 All. 456. Where a proposal to refer a dispute 
to arbitration and the nomination of an arbitrator are abandoned owing 
to an assurance by the opposite party that the matter will be amicably 
settled, but a reference becomes necessary subsequently, this section has no 
application in the case, and a fresh nomination of an arbitrator may be 
made Firm of Khatsa Brothers v. Harriram Sriram & Co., 83 Ind.Cas. 
539= 17 S.L.R. 164 = A.I.R. 1924 Sind 29. 

A contract, which stated that in all disputes that might arise out of 
it all the parties agreed to submit the same to arbitration, was signed by 
rhe purchasers and by the icndor's brokers “by the authority of our 
principals as agents.” * Disputes having arisen, the purchasers called on 
the brokers to appoint an arbitrator, which thev refused to do on the 
ground that thev, as mere agents, were parties to the submission to 
arbitration. An order for the appointment of an arbitrator was made by 
the District Registrar. On appeal Younger, J. in Chambers discharged the 
order and cancelled (he appointment. A Tiller. Gibb & Co. v. Smith and 
Tyrer , (1916) 1 K.B. 419 = 85 L.J.K.B. 627 = 114 L.T. 562. On appeal 
Lxtch, J. observed : “Tn this case the applicants took out an originating 
summons before the District Registrar on an alleged submission to arbi 
tration between themselves and the respondents. The latter opposed the 
summons, on the ground that thev never agreed to submit matters to 
arbitration That was the matter in controversy and what the Registrar 
had to decide. He decided that there was a submission, and made the 
order for the appointment. The Judge in Chambers reversed the order, 
and cancelled the appointments.” 

430. First Schedule—para. 1.—“Unless otherwise expresslv pro¬ 
vided. the reference shall be to a sole arbitrator.” 

4-31. Ca*ea within clause (1>) of sub-section O')-—The court 
may appoint an arbitrator or arbitrators or umpire, as the case may be, 
in the following cases : — 

(i) if any appointed arbitrator or umpire neglects or refuses to act, 
or is incapable of acting or dies, 

(ii) the arbitration agreement does not show that it was intended that 
the vacancy should not be supplied, 

pii) the parties or the arbitrators, as the case may be. do not supply 
the vacancy, 

(iv) that notice has been served by one party to another party or 
parties following the procedure laid in section 42 of the Act. 

(v) that no appointment was made within 15 days after the service 
of notice, and. 

tvi) that opportunity was given to the defaulting partv to sav bis «av 
before the court. 

432. Scope of clause (b). —Where an arbitrator appointed l>y one 
party is made sole arbitrator under section 9. the other partv having 
refused to appoint its own, but he afterwards refuses to act, the procedure 
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to be followed is not that laid down in section 8 (1) (b) ; but that in section 
9 will be repeated and the party, who appointed the arbitrator, who 
became the sole arbitrator, may appoint a fresh arbitrator after giving 
notice to the other side. UUamchand v. Balmokand, A.I.R. 1929 Sind 55. 
Where the appointed arbitrator expresses his unwillingness to act, if the 
party concerned did not give any notice under this section, it is not for 
the court to give any notice to him regarding supervision of the arbitration. 
Kanhayalal v. Ram Kumar, A.I.R. 1956 Raj. 129. The fact that one of 
the parties to the agreement is constituted an arbitrator has significance 
where the question arises whether it was intended to replace that party 
by another person. Further, the fact that the arbitrator is mentioned by 
his office also supports the contention that it was not intended that he 
should be replaced by some other person as an arbitrator. Chief Engineer 
v. Harbans Singh, A.I.R. 1955 Raj. 30. Two of the conditions mentioned 
in cl. (b) of S. (1) would never arise in the case of an arbitrator who is 
appointed by office, that is, he would neither die, nor would be incapable 
of acting Ibid. The actual words in the arbitration clause were "the Chief 
Engineer shall be the sole arbitrator and judge in the dispute." Held, 
that the intention behind the terms of the agreement was that the dispute 
would only be referred to the arbitration of the Chief Engineer, and that 
no one else would replace the Chief Engineer in case of vacancy. Ibid. 
The provision as to the intention not to apply the vacancy applies to all 
the four conditions mentioned in cl. (b) of the section. After all if the 
arbitrator refuses to act one can say that there is vacancy without any 
violence to the language. Further, the case of neglect to act is not very 
different from the case of a refusal to act. A vacancy arises when an 

arbitrator neglects or refuses to act. Ibid. . 

Where an arbitration clause in a Government construction contract 

concerning disputes arising out of it. provided that the Chief Engineer was 

to act as the sole arbitrator and provided further that if the Chief Enginee 

was unable or unwilling to act as the sole arbitrator then he must appoint 

another person in his place as an arbitrator, under the arbitration agree 

mf-nt the Chief Engineer has to perform two duties. Firstly, it is his duty 
ment the Ctuet tngmeer P { and ]f he does not do so , he clearly 

to act as m Derform the duties of the arbitrator. His second 

refuses or neg * eMEngineer is unable or unwilling to act as the sole 
function is if .** Chief E.another person in his place as an 

arbitrator” The Second function of the Chief Engineer is a function which 
arbitrato . arbitrator but as a persona designate having 

,s performed by him no^as an arbitrator b J as a person appointing 

certain duties to P« w ^ arbitrator In the event of , he chief Engineer 
not* himself functioning as an arbitrator, the case becomes one contemplated 

by S The f Arbitration Act provides no machinery_on__the f ^e^of jhe 


r dXn“r a ..nder S^ 4 failing to act. The parties must in these 

1’. erso ™ ranee's approach the Court in the ordinary manner and either 
circumstances f o PP a mandatory injunction or take such other steps in a 

b - i; t as they may be advised, but no appointment can be made y 

v. Neiu India Contiuc o , “'The arbitration clause means that the 

Khosla, J. in the above case said that he was given 

fh h e ie auth n o?hy ee e r ither S J^ter'the arbitration himself or to appoint another 
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arbitrator. This means in substance that he could himself or some one 
else and unless such appointment was made he could not be said to have 
acted as arbitrator or to have entered upon arbitration. His silence there¬ 
fore does not mean that he neglected or refused to act as arbitrator. When 
a notice calling upon him to enter upon the arbitration is served upon 
him he can choose one of two courses. He can reply and say he was going 
to enter upon the arbitration or he can say that he was going to appoint 
some one else as the sole arbitrator. Upon this decision being taken the 
provisions of S. 8 (1) (b) would come into play, but until then it could 
not be said that he had neglected or refused to act as arbitrator.” Union 
of India v. Nezv India, A.I.R. 1955 Punj. 172 = 57 Punj.L.R. 192. 

Where there is no manner of doubt that the parties are at liberty by 
mutual consent to choose another arbitiator, but it is completely contrary 
to the scheme of the arbitration that it should be within the favour of 
one party by its unilateral act to supersede an arbitrator and appoint 
another arbitrator in his place. Shamji v. Sefton, A.I.R. 1954 Punj. 
190 = 56 Punj.L.R. 187. The court has direction under S. 8(1 )(b) in 
the matter of appointment of an arbitrator. The court will not allow 
a party to keep a stale claim indefinitely alive by delaying in making 
an application for the appointment of an arbitrator under S. 8 after the 
death of the arbitrator by the court. Hindusthan Flash Light v. Great 
American Insurance Co., A.I.R. 1963 Cal. 419. See also Om Prakash v. 
Union of India A.I.R. 1963 All. 242 = 1962 All. L.J. 1006. 

433. Section 8 (1) (b)—Vacancy—Interpretation of. —Where a 
Major General is named to be an arbitrator in an arbitration agreement 
no vacancy would arise within the meaning of S. 1 (b) simply because the 
particular Major-General who w'as holding the office at the time of the 
contract ceased to hold the office, if he was succeeded by a successor who 
was a Major-General. So long as the Major-General was succeeded bv a 
Major-General in the particular office and so long as the course of such 
succession was not broken by the introduction of an officer holding a 
different rank, no vacancy in the office of the arbitrator would arise at all. 
A vacancy would arise only when the officer is no longer a person holding 
the rank of a Major-General. Bharat Construction v. Union of India, 
A.I.R. 1954 Cal. 606. But it is doubtful w'hether clause (b) of S. 8 (1) at 
all applies to a case where a named arbitrator obviouslf chosen for the 
possession of qualifications special to him. has become unavailable or 
refuses to act. But in any way the applicability of that clause in a 
particular case, must he determined bv the test laid down in the section 
itself. The test is that the arbitration agreement must not show that it 
was intended that the vacancy should not be supplied. Tu other words 
however individual the original choice may appear to be, if the agreement 
itself contains sufficient indication that the parties nevertheless intended 
that, in default of their original nominee, they would be prepared to fill 
up the vacancy by choosing another arbitrator, the section will applv and 
a new appointment may be made cither by the parties or bv the Court, as 
rhe case raav be. Ibid. Although under the terms of the lease deed 
disputes between the parties arising out of the Patta were to be referred 
to the decision of the Executive Council, Chamba nevertheless with the 
merger of Chamba state in the Union of India on rhe 15th April. 1918, 
the Executive Council w f as dissolved and it ceased to exist. 

Held that since the Executive Council had ceased to exist when the 
suit was instituted the jurisdiction of the Civil Court was not ousted. 
Union of India v. Sanusar Chanel A.I.R. 1960 H.P. 1. 
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434. Section 20 (5) and Section 47 and Section 8 (1) (b).-— 
After the court has ordered the filing of the agreement under sub-section 
(5) of section 20, the arbitration at once comes into operation. Similarly 
are the terms of S. 47. Thus the Act makes a provision for the application 
of the other provisions of the Act. Hence provisions of S. 8 are also 
attracted. Under sub-section (1) (b) of this section, it can be presumed 
that it was intended to supply the vacancy and the burden to show other¬ 
wise must rest on the party objecting to it. It is therefore for the objector 
to show that the intention of the parties was not to refer the dispute to 
any other arbitrator than that of the named arbitrator. Where the only 
objection raised by the objector against the filing of the arbitration agree¬ 
ment is the unfitness of the named arbitrator on account of his close 
relationship with the other party to the agreement, this by itself does not 
show that the parties do not intend to render their dispute to arbitration. 
In such a circumstance the Court is justified in allowing the filing of the 
agreement. Karam Chand v. Sant Ram , A.I.R. 1958 Punj. 418. 

In In re an Arbitration between Wilson and Son, etc., (1892) I.Q.B. 81, 
A. L. Smith, J. observed : “I think, the true meaning of section 5, sub¬ 
sections (a) and (b), is that where the parties will not appoint an arbitrator, 
or an appointed arbitrator refuses to act, or is incapable of acting, or dies 
or there is no machinery in the submission whereby an appointment can 
be obtained, there the Judge may appoint an arbitrator.” In Sadiq 
Hussain v. Nazir Be gam, 12 Ind.Cas. 15 = 33 All. 743 = 38 I. A. 181 = 15 
C.W.N. 1005 = (1911) 2 M.W.N. 132 = 13 Bom.L.R. 826 = 21 M.L.J. 1151 
= 14 C.L.J. 313 = 14 Oudh Cas. 289 = 8 A.L.J. 1164=10 M.L.T. 173 (P.C.). 
in construing section 510 of the Civil Procedure Code of 1882, which 
corresponds to para. 5 of the new Civil Procedure Code, Lord Shaw 
observed : “By'section 510 of the Code of Civil Procedure, 1882 (Act 
XIV), it is provided that “if the arbitrator, or, where there are more 

arbitrators than one, any of the arbitrators.dies, or refuses or neglects 

or becomes incapable to act.the court may in its discretion..... 

appoint a new arbitrator.or make an order superseding the arbitra¬ 

tion, and in the case shall proceed with the suit.” What had happened 
in the present case was that after the arbitrator had been appointed he 
refused to accept office as such, and to act. It appears, however, that the 
courts in India have construed this section of the Code as meaning that 
the section can only apply if the arbitrator who refuses had accepted 
office before refusing. These decisions are Pugardian Ravatan v. Moidinsu 
Ravatan, 6 Mad. 414, and Bepin Behari Chowdhury v. Annoda Prosad 
Mid lick 18 Cal 324 ["see also, Fayazuddin v. Aminuddin, 1 Ind.Cas. 
354=6 ALL 351; Radha v. DauJat, 38 P.L.R. 1901 = 110 P.R. 1900; 
Troylurhonath Roy v. Collector of Birbhoom, (1864) W.R.Gap. 338]. 
In both of these cases it was held that the court has power, under 
section 510, to appoint a new arbitrator in the place of another only 
when that other had first consented to act and thereafter refused or 
became incapable. In their Lordships’ opinion this is not proper cons¬ 
truction of section 510 of the Code. It appears to their Lordships that 
when an arbitrator is nominated by parties, his refusal to act is signified 
-is clearly bv his refusal to accept nomination as bv any other course he 
could pursue. His refusal to act necessarily follows for he has not 
nerformed the first action of all. namely, to take up the office by signifying 
his assent to his appointment.” The fact that the person named as 
arbitrator in the contract between the parties refused to arbitrate is no 
ground for refusing to enforce the arbitration clause of the contract as 
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section 8(6) provides for the case when an appointed arbitrator refuses to 
act or is incapable of acting. Mckenzies Ltd. v. Sulleman tr Co., A.I.R 
1933 Sind 75 = 140 Ind.Cas 626 = 27 S.L.R. 109. If a valid nomination 
has been made and the arbitrator refuses to act the right of the party or 
a third person to nominate or appoint another arbitrator is exhausted 
and section 8 of the Arbitration Act comes into force. Ramjibhai v. 
Yw>uf AH, 76 Ind.Cas. 261 = A.I.R. 1925 Sind 12. In the above case the 
court observed : “The parties, however, in the submission oi agi cement 
to refer, may in certain cases, when providing for a subsequent appoint¬ 
ment, intend by the word ‘appoint’ the appointment of an arbitrator, who 
is willing to act, or the party or third person appointing may expressly 
appoint ‘subject to acceptance.” In such case, it seems to me the parly 
or person appointing has the right to appoint another arbitrator, if the 
arbitrator refuses to act but not otherwise. See Reynold v. Gray, (1698) 

1 Salk. 70 = 91 E.R. 64; Ringland v. Lowndes, (1865) 55 L.J.C..I. -a , 
Russell 12. And the acceptance of the appointment by the arbitrator 
completes the appointment not in the sense that it is an acceptance ot 
an offei, but in the sense that it is the fulfilment of a condition 
precedent.” But see Shamdas Tenmal v. A himanlal, ^.9 Ind.Cas. 
602 = 8 S.L.R. 302, where it is stated that until “acceptance there 
is nothing more than an agreement to refer to him and there can be 
no question of revoking or cancelling his authority, for he possesses none. 
Formal acceptance bv the aibitrator is not necessary so long he consents 
to act. James Finlay v. Gurdayal, 76 Ind.Cas. 600 = 17 S.L.R. 93. After 
valid submission, it cannot be revoked by the parties. Dwarka v. Dipt hand, 
44 Ind.Cas. 360 = 11 S.L.R. 101. 

435. When acceptance is complete.— In James Finlay v. Gin dayal . 
A.I.R. 1924 Sind 91 = 17 S.L.R. 93=76 Ind.Cas. 600, it has been held 
that* the appointment of a person as arbitrator is not complete till such 
person has accepted the reference and consented to act and till such 
acceptance there is nothing more than an agreement to refer to him 
(vide head note of that case quoted in A.I.R. 1927 Sind 126). Commenting 
on this head note, Lobo, A.J.C. in Macdonald v. Narsindas, A.I.R. 19-7 
Sind 126=99 Ind.Cas. 554, observed : “A closer reading, however, of 
the judgment of Raymond, A.J.C. in the case to which I have closer 
reading, however, of the judgment of Raymond, A.J.C. in the case to 
which I have referred above makes it positively clear that the head notes 
which I have quoted above is not only misleading but wrong. At page 
98 of 17 S.L.R. Raymond, A.J.C. after discussing the facts, the rcvlevant 
section of the Indian Arbitration Act and making reference to the 
passages in Russell on Arbitration thus sums up the situation : ‘Now in 
the present case the incident contained a distinct agreement between the 
parties to refer disputes of whatever nature arising out of the contract 
to the arbitration of the two merchants whose decision is agreed to be 
accepted as final and binding. This is a submission in terms of the 
Arbitration Act and in pursuance of it, cither party appointed his 
arbitrator. In my opinion the reference to arbitration is complete and 
it was unnecessary to follow it up with a formal reference to the 
arbitrators named.” 

“The learned Judge has clearly held that a submission clause in a 
contract followed by the nomination of an arbitrator by the* patties, to 
the contract makes a complete reference to the arbitration. I o m% nunc 
it makes no difference whether each of the parcies to a contract nominates 
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his own arbitrator or whether one party nominates both arbitrators on 
failure by the other to nominate his arbitrator after having been called 
upon to do so. In either case the reference is complete when the 
arbitrators have been nominated in terms of the submission clause/' 
See also Sadiq v. Nazir, 12 Ind.Cas. 15 (PC.). 

436. “If any appointed arbitrator.” —In the corresponding section 
of the repealed Act of 1899 the words used were “If an appointed 
arbitrator.” In interpreting the corresponding expression of the English 
Act Russell, says : “The words ‘an appointed arbitrator’ in section 5 (5) 
must mean an appointed single arbitrator and not one of two arbitrators. 
The concluding words of the section seem to make this clear, because it 
is provided that the arbitrator appointed shall have like power to act 
in the reference and make an award as it he had been appointed ‘by 
consent of all parties.’ ” Russell, 15th 7dn., p. 117. 3ee also, Oopalji v. 
Morarji, 50 Ind.Cas. 441=45 Bom. 809. To avoid that interpretation the 
world “any” has been substituted for the word “an.” It now means that 
if one of two arbitrators neglects, refuses to act, etc., this clause is applicable. 

The nomination or appointment of an arbitrator is complete when a 
party has communicated it in a clear and unequivocal language in writing 
to the other or when a third person has communicated it to the parties 
in the manner intended by the parties to the agreement an authority is 
ipso facto conferred on the arbitrator to arbitrate. Ramjibhai v. Yusuf 
Ali, 76 Ind.Cas. 261 =A.I.R. 1925 Sind 12; see also Macdonald v. 

Narsindas, A.I.R. 1927 Sind 126. . c - 

437. Section 8(l)(c) and (2)—Notice under S. 8(l)(c). .--Sectioil 
8(1) (c) postulates at least a factual failure on the part of the aibitra 

to appoint an umpire before cither of the parties could serve the notice 

on the other arbitrator. The notice for which S. 8(1) ( c ) P r ®'' 1 e Q j m 
notice by the party to the arbitrators, who had already f^led r 

an umpire ; to concur in the appointment of an um P » comes 

m supplying the vacancy in the office of the ull JP* re notices issued by the 
into only after the service of the said nonce, Y 

PtU L Section 8(2) ( is only an enabling section. The party whose notice 
was ignored is enabled by S. 8(2), to apply to the court for the appointment. 

js-rrasr a .vysc-sa tr 

icicicnccs ui c itself becoming abortive. Consent of 

result in arbitration agiceinent use & . , s g/o\ 

course is of very essence of arbitration. Reading S. 8(1) (c) and S. ( ) 
comse, is ot very where the arbitrators were requested by the 

togethei it is c umpire if the request was complied with and an 

parties to appoint an umpire int £ em was accept ed by the parties, 

umpire was appomte ' o a "j ment cannot be challenged on the ground that 
the \alidity of the *PP than 15 days after the parties had asked 

that appointment wa ‘ lf The requirements of S. 8(2) are 

thc . / 1 T'TiTd "a.T’applicauon is made to the court to appoint an ttmptre, 
satisfied and an PP‘ when the court ( s seized of the matter, the arbitrators 

thereafter, [ tt d to appoint an arbitrator. Union v. Mangoldas 

A I R. '1058 X 1 ^ 290 = (1958^2 M L,). 16 = I.L.R. (1958) Mad. 420 = 71 

Mad 43fL Scope <>f »• 8 (l)(c).-Section 8 (l)(c) P^lTTretoe^ 

case where the parties are required to appoint an umpn • breach 

failure of the arbitrators to a " ^ n ^ n o e f ^ Act itself and if a 

curable by the procedure prescribed by S. 8 ot tne ^ci 
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party tails to follow the procedure permitted by the statute to remedy 
the breach and stand by till the award is made he cannot later on put 
forward non-appointment of an umpire as a ground for setting aside the 
award. Unitea Printing v. Kishori Tal, 97 Cai. JL.J. 73 = A.I.R. 1956 Cal. 
59 ; 98 C.L.J.73. Where the arbitrators fail to appoint an umpire and 
the parties do not follow the procedure prescribed by S. 8(1) (c) and 
section 8 ( 2 ) but appear before the arbitrators and produce their evidence, 
they must be deemed to have waived the irregularity and the estopped. 
Sharnbhunath v. Hari Sankar, 1954 A.L.J. 332=A.1.R. 1954 All. 6/3 = 
1954 All. W.R. (H.C.) 250. 

If the arbitrators do not nominate an umpire under S. 8(1) (c) a 
party has to serve the arbitrators with a notice in writing and if within 
15 days they do not make the appointment, then under S. 8(2) the court 
has the right to appoint an umpire. The umpire then has to enter on 
the reference in lieu of the arbitrators and to make the award within 
two months. Sharnbhunath v. Hari Sankar, A.i.R. 1954 All. 673. 

In the corresponding clause of section 8 of the Act of 1899 and 
section 5 of the English Act of 1899 the words used were “where the 
parties or two arbitrators are at liberty to appoint an umpire or third 
arbitrator and do not appoint him.” Clause (c) of sub-section (1) of 
section 8 of the 1899 Act did not apply to a reference to more than two 
arbitrators. The same remark was applicable to clause ( b ) of sub-section 
(1) of section 5 of the English Arbitration Act of 1889 which corresponded 
to clause ( c) of sub-section (1) of section 8 of the Indian Act of 1899. 
I he defect of the English Act was remedied by section 16 of the Adminis¬ 
tration of Justice Act, 1920. This amendment was made for removing 
the plot mentioned by Lindley T.J. in In re Smith Service & Sons Ud ., (1890) 
25 Q.B.D. 545 = 59 L.J.Q.B. 533. There it was held that “where an 
agreement to refer disputes to arbitration provides for the reference to 
three arbitrators, one to be appointed by each of the parties and the 
third by the two so appointed and one of the parties refuses to appoint 
an arbitrator the court has no power under or apart from the Arbitration 
Act, to order him to do so”. Now section 16 of the Administration of 
Justice Act, 1920, has been repealed by the Third Schedule of the 
Arbitration Act, 1934. But section 4 of that Act enacts: 

4 (1) Where an arbitration agreement provides the reference shall 
be to three arbitrators, one to be appointed by each party and the third 
to he appointed by the two appointed by the parties, the agreement 
shall effect as it it provided for the appointment of an umpire, and not 
for the appointment of a third arbitrator, by the two arbitrators appointed 
by the parties”. 

Where the arbitrators have failed to comply with a notice requiring 
them to appoint an umpire, the court has power to bring the arbitrators 
before it, for the purpose of ascertaining their views before making the 
appointment. Taylor v. Denney, (1912) A C. 666 , cited in the Yearly 
Practice of the Supreme Court, 1921 

439. Umpi re. —An umpire is a person who is to make the award if 
the two arbitrators cannot agree. Byrne’s Taw Dictionary. “The person 
appointed to adjudicate upon the difference is called an arbitrator. Where 
two arbitrators are appointed, and the submission provides that, in the event 
of their disagreement, the matter in dispute shall be referred to the decision 
of a third person is called an umpire”. Halsbury’s Taws of England. 
Vol. I, p. 439 . The ordinary meaning of the word “umpire” is a person 
who is to decide upon disagreement. Touis Drefus & Co. v. Hemandas 

29 
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Hotchand, A.I.R. 1940 Sind 37. Section 10 (1) enacts. “Where an 
arbitration provides that a reference shall be to three arbitrators, one 
to be appointed by each party and the third by the two appointed 
arbitrators, the agreement shall have the effect as if it provided for the 
appointment of an umpire, and not for the appointment of a third 
arbitrator, by the two arbitrators appointed by the parties”. For further 
notes on the word “umpire”, vide notes under section 10(1) (post), cf. 
British Metal Corporation v. Ludlow, (1938) 1 All. E.R. 135. According 
to Russell “an umpire is a person appointed to take over the reference 
from the arbitrators who are unable to agree amongst themselves. In 
general, he is in the same position as a sole arbitrator, must be appointed 
in the same way, and must possess the same qualifications or absence of 
disqualifications. An umpire need not be a single person : thus Appeal 
Committee of Trade Association may be appointed umpires”. Russell, 
15th Edn., p. 120 citing Re Knightly Maxtead etc., (1893) 1 Q.B. 40a; 
Re Varipati (1914) W.N. 208. Where an agreement for arbitration by 
an even number of arbitrators provides for any difference between them 
to be decided by a named person, even if the word “umpire” is not used 
in connection with that person, he can act only in that capacity. Bengal 
Silk v. Aisha ArifJ, 231 Ind.Cas. 187 = A.I.R. 1947 Cal. 106. If here is 
disagreement between the arbitrators there is no award and the juns- 
diction of the umpire is attracted. Probodh Kumar v. Union of India, 
A.I.R. 1953 Cal. 385 = 56 C.W.N. 436. In the absence of a contra ^ 
provision in the arbitration agreement the umpire must ad Jy chc ^ UP see 
the whole case even if the arbitrators disagree on ope point. I but , see 

also Winteringham v. Robertson , (1859) 27 L.J. Ex. 301. 

440. Acceptance of office by umpire.— -'Acceptance of the oftc e by 

the arbitrator appears to be necessary to perfect his PP , 

has been so decided in the case of an umpire and ,c ^d effective 
only reasonable that an appointment should not icte ^ exercise 

until the person appointed has agreed either « c P re “‘y citing \ ing band v. 
the function of the office.” liiusd/, 5th Edn., is* b s 

Lowndes, (1863) 15 C.1S N.S.) ^^Mrfon in the arbitration agree- 

441. Appointment of umpire , derogates from the right of 

ment. There is nothing in tins section, wh ch derog^tesjrom ^ 

the parties to provide in the 5^7 intmen t or when arbitrators 
when an umpire does not accept his PP^ which the section confers 

fail to nominate another umpire. F no dou bt be invoked by either 

upon a court to appoint an urap _ ^ cr does not exclude the powers 
party but the mere existence of suchappointment. Gaurisankar 
conferred by the parlies on a person to make an a PP 

v. Biharilal, A.I.R. 1952 Nag. 3 .* A iescence .—Where the Govern- 

442. Appointment of u mp ire f J} knew a ll the circumstances in 

ment was a party to l a he . r „l Cr '""oin"ed and took part in the proceedings 

had been app^^ objection as to any defect in his 

before the umpire "‘^"^^mnity and allowed the award to be made 
appointment at the Inst opp > f favourable decision, it must be 

without any protest, taking a chance or ointme nt and waived 

held that the Government acquit= mmem such the Government 

the object to any defect ob fection to such appointment as invalida- 

<?«.«.*.-.*• 

1955 443 ? j 'Court’s power to appoint umpire.-Under S. 8(2) the court 
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is not competent to appoint an umpire in the absence of any notice on 
the arbitrators as required by S. 8(1) (c). Governor-General v. Bilas , 

52 C.W.N. 54. . T r> i aqq 

444. “Neglects to act.” —In Assudomal v. Jessrnal, A.I.R. 1933 hind 

Il 5 _i 44 ind.Cas. 42, the court said : “There is also no substance in 
the plea that the arbitrator had not refused to act. Gobindram has 
deposed to such refusal ; and at any rate the neglect of the arbitrator 
in not acting for nearly three years is in it itself a sufficient ground for 
appointing another arbitrator in his place”. In explanation appended 
to section 9 (post), the Legislature has indicated what would amount to 
neglect or refusal to act. Explanation to section 9 runs as follows : 1 he 

fact that an arbitrator or umpire, after a request by either party to enter 
on and proceed with the reference, docs not within one month comply 
with the request may constitute a neglect or refusal to act within the 
meaning of section 8 and this section.” Where an umpire, after complet¬ 
ing the enquiries, falls ill and returns the file, but subsequently signs 
the award and submits it, within the time fixed by the court for the 
delivery of the award, it was held that he has not refused or neglected 
to act. The mere fact that an arbitrator declines to sign an award which 
has been arrived at by the majority of the arbitrators, does not show 
that he has refused to act as arbitrator. Ghissa v. Bhaiuani Das, 1 A.L.J. 
683. Where the arbitrator says that he would act no further till his fees 
arc paid in advance, such action amounts to a refusal to act on his part 
within the meaning of this section and a new arbitrator can be appointed 
in his place. Priyabrata v. Phani, A.I.R. 1937 Cal. 523. But when an 
arbitrator does not attend the meeting the date of which has been fixed 
by the other he cannot be said to have refused to act. Gajanand v. 
Phulchand. A.I.R. 1930 All. 675=1930 A.L.J. 137.3. Commenting on the 
absence of the terms “neglect to act” in the English Act. Russell, savs: 
“But at the date of passing of the Arbitration Act. 1889, there was 
another condition which was usually inserted in Acts of Parliament, viz., 
where an arbitrator failed or neglected to act. It was doubtful, therefore, 
prior to the Arbitration Act. 1931. whether a failure or neglect to act was 
a condition which would be refusal to act. Tf this was so. it might be 
possible for an arbitrator, acting collusivelv with the partv who appointed 
him, to delay infinitely the hearing of the arbitration.” To remove this 
defect section 6fl) of the English Arbitration Act of 1934 enacts: The 

Court may, on the application of any party to a reference remove an 
arbitrator or umpire who fails to use all reasonable dispatch in entering 
on and proceeding with the reference and making an award.” 

The Indian Legislature under section 9 added the following expla¬ 
nation: “The fact that an arbitrator or umpire, after a request bv 

either partv to enter on and proceed with the reference, does nor within 
one month comply with the request inav constitute a neglect for refusal 
to act within the meaning of section 8 and this section.” 

445. Refusal to act. efifecl of.—In Shibrharan v. Ratirnrn, 7 All. 20 
at p. 21, Mahmoorl J. observed: “Expression has recently been given 
by this court to the view, that one of the most essential principles of the 
law of arbitration is. that the adjudication of disputes bv arbitration 
should be the result of the free consent of the arbitrator to undertake 
the duties of arbitrating between the contending parties who have agreed 
to repose confidence in his judgment. Indeed, the finality of such award 
is based entirely upon the principle that the arbitrators are judges chosen 
by the parties themselves, and that such judges arc willing to settle the 
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disputes referred to them. This essential characteristic of the effect of 
such adjudications is necessarily vitiated if compulsion is employed by 
the court. ‘Though the arbitrator has taken on himself the burden of 
the reference, and held several meetings, but not closed the case, he may 
decline to go on any further with the arbitration, and the courts have 
no jurisdiction over him to compel him to proceed ; nor can they order 
him to make his award according to a particular principle.—( Russell on 
Arbitration, p. 196). It seems that, under the Civil law, an arbitrator 
might be compelled to make an award. But ‘it was decided in equity, 
by Lord Chancellor Eldon, that if arbitrators refused to proceed with a 
suit referred to them, the suit might be prosecuted as if no reference had 
been made ; and, in giving judgment, Lord Eldon put it on the same 
footing as a case where one of the arbitrators had died*.— (Russell on 
Arbitration, p. 156).” This principle of equity and not the rule of the 
Civil law. appears to have been adopted in para 5 of the Second Schedule 
of the Civil Procedure Code and section 8 of the Arbitration Act. So 
where certain matters were referred to arbitrators who refused to act. 


and the court of first instance passed an order directing them to proceed 
and to make an award, and they, on the passing of such order, made an 
award, held that all proceedings taken by the arbitrators in obedience 
to the order of the court directing them to arbitrate against their will 
were null and void. Shibcharan v. Ratiram, 7 All. 20 = (1884) A.W.N. 
212. In Nand Ram v. Fakir Chand, 7 All. 423 = (1885) A.W.N. 139, 
Oldfield J. observed: “It is clear that one of the arbitrators refused to 


act, and the only course open to the court was under section 510 ( = para 
5 of Schedule II of Civil Procedure Code) to appoint a new arbitrator, 
or supersede the arbitration, and proceed with the suit. The^court could 
not pass a decree on the award of the remaining arbitrators.” The case 
of Shibcharan v. Ratiram, 7 All. 20 = (1884) A.W.N. 212, was followed in 
Basdeo Mai v. Kanhaiya Lai, 59 Ind.Cas. 667 = 43 All. 101= AIR. 1921 
All 361, and there the Bench consisting of Sulahnan J. and Kanhaiya Lai 
J. adopted the principle laid down by Mahamood /. 

Certain matters in a suit were referred to an arbitrator who duriner 


the proceedings sent in his resignation. The court of first instance insisted 
on his continuing with arbitration and eventually, he filed an award. On 
objections being taken the trial court set aside the award and passed a 
preliminary decree. The lower appellate court on appeal set aside this 
preliminary decree and directed that a decree be passed in accordance 
with the terms of the award. In holding that proceedings of the arbitrator 
wcr e null and void and that the case should be remanded under Order 
XIT rule 23, the court observed : “On merits the position is this : the 
arbitrator expressed definitely his unwillingness to act. Thereafter, accor¬ 
ding to Shibcharan v. Ratiram. 7 All. 20 = (1884) A.W.N. 212, and Basdeo 
Mai Gobind Prosad v. Kanhaiya Lai Lachmi Narayan , A.I.R. 1921 All. 
361 =43 All. 101 (101) the proceedings of the arbitrator were null and 
void For the respondents it is urged that after the court had insisted on 
the arbitrator’s acting no objection tv as taken and that the parties paid 
some costs to the arbitrators. In view of these circumstances the argument 
is preferred that there was acquiescence. There may have been acquies¬ 
cence on the part of the parties to the arbitration, but I am not aware that 
there was any expressed willingness of the arbitrator to act after he had 
sent in his resignation. An arbitrator can, no doubt, reconsider his 
position : vide Mahadeo v. Badri Das, A.I.R. 1928 All., 741 (at p. 743): 
Htranarain v. Bhaxcant Kuar, 10 All. 137 = (1888) A.W.N. 22; and 
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Keshaw Lai Mohan Lai v. Bai Laxmi, A.I.R. 1929 Bom. 50 = 52 Bom. 
568. In thse cases, however, there seems to have been either withdrawal 
of a resignation or a definite fresh acceptance to act. Here no such 
fresh acceptance is observed, and it would appear that the aibitiator was 
compelled to act against his wishes”. Lai Khan v. Kashmiri Lai, A.I.R. 
1930 Bah. 125 = 124 Ind.Cas. 676. 

So where two arbitrators are appointed to decide a case and one or 
them withdraws before the arbitration is completed, the remaining arbi¬ 
trator cannot proceed with the case and file an award. It is the duty 
in such a case to appoint another arbitrator in place of the arbitratoi 
who has withdrawn or to supersede the arbitration and decide the case. 
Thakur Das v. Narain, 56 Ind.Cas. 614 = 7 Lah. L.J. 637. See also 
Thammirajan v. Bafnraja, 12 Mad. 113. All the above cases were decided 
either under section 510 of the old Civil Procedure Code of 1882 or 
under para 5 of the Second Schedule of the new Civil Procedure Code 
of 1908. In that section the court was given powers to supersede the 
arbitration. That power the court still possesses in cases of arbitration 
under Chapter TV (vide section 25, post). But in other cases of arbitration 
under the section the court is not competent to exercise that power. 

The fact that the person named as arbitrator in the contract between 
the parties refused to arbitrate is no ground for refusing to enfoicc the 
arbitration clause of the contract as section 8 (b) provides for the case 
when an appointed arbitrator refuses to act or is incapable of acting. 
McKenzies Ltd. v. Sulleman, A.I.R. 1933 Sind 75 = 140 Ind.Cas. 626 = 27 
S.L.R. 109. The court has power to appoint a new arbitrator in the place 
of another, when the other refuses to accept nomination, as refusal to 
accept nomination clearly signifies refusal to act. Mirza Sadih v. Kaniz 
Tohra, (1911) 2 M.W.N. 132 = 10 M.T.T. 173 (P.C.). 

446. What amounts to refusal.—An arbitrator who hesitates to 
act without the order of the Judge cannot be said to refuse to act. In re 
Wilson and Eastern Counties Navigation & Co. (1892) 1 QB. 81—61 
L.J.Q.B. 237. In the above case. Matheiv J. observed : “I am of opinion 
that the learned Judge had no jurisdiction to make the order which he 
has made in this case. The question is whether the case comes within 
the Arbitration Act 1889 (52 & 53 Viet., c. 19). Bv the original contract 
Mr. Martiman was appointed standing referee to settle anv differences 
which might arise from time to time between the parties. Certain 
differences arose, and Mr. Martiman made an award, and gave directions 
as to what was to be done. He then left this country and went to 
America. During his absence further differences arose, and the company 
then obtained from the President of the Institute of Civil Engineers the 
appointment of Mr. Shclford as arbitrator. Mr. Shelfortl hesitated to act 
until the order of a fudge was obtained foi bis appointment, and 
accordingly an application was made to Collins J., who made the ordet 
which is the subject of this appeal. The question turns on section 5 of 
the Arbitration Act, 1889. It is contended that Mr. Shclford refused to 
act within the meaning of sub-section ( b ) of that section. I cannot agiee 
with the view that he refused”. Where an arbitrator nominated bv the 
parties fails to signify his acceptance of the office within one month of a 
request from one of the parties it amounts to refusal to act as an arbitratoi. 
J r cnkatanara\a v. Lakshmidcvamtna . (1917) 2 M.E.J. 520. It is refusal 
when an appointed arbitrator refuses to accept the office. Sadiq T-Iussatn 
v. Nazir Be gam, 12 Ind.Cas. 15 = 33 A. 743 (P.C.). A refusal on the part 
of an arbitrator to act can be implied from his conduct, e.g., when he 
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fails to submit the award within the fixed time. Narendra v. Brojeswari, 
23 Ind.Cas. 842. Where the arbitrator says that he would act no further 
till his fees are paid in advance, such action amounts to a refusal to act 
on his part, and a new arbitrator can be appointed in his place. Priyabrata 
v. Phani Bhusan, A.I.R. 1937 Cal. 523. The mere fact that an arbitrator 
returns the papers to the court intimating that he was doing so as one of 
the parties did not wish him to act and also because he had no leisure in 
future to carry out the task, does not amount to a flat refusal by him to 
act, especially when subsequently he agrees to carry on the arbitration on a 
requisition from the court. Kancheddamad v. Gan fra Prasad, (1937) A.L.J. 
651 = 171 Ind.Cas. 398 = (1937) A.L.R. 837 = A.I.R. 1937 All. 582. 

447. Procedure after refusal. —Court should decide facts whether 
arbitrator had died or refused to act or it should give chance to parties to 
appoint a new arbitrator. Mahadeo Prasad v. Badri Dass, A.I.R. 1928 All. 
740 = 50 All. 955 = 26 A.L.J. 1009 = 110 Ind.Cas. 881. 

448. Appointment of umpire on his refusal. —Where the Court 
is empowered to appoint an umpire, in case the arbitrators fail to appoint, 
appointmtnt of umpire, on the umpire appointed by arbitrators refusing 
to act is not illegal. Khillu Ram v. Jaichand, A.I.R. 1927 Lah. 123 = 99 


Ind.Cas. 154. 

449. Retraction of refusal. —It seems that the arbitrators have full 
powers to retract the refusal before the court takes action upon such 
refusal. Joy Mungal v. Mohun Ram, 23 W.R. 429 (P.C.). It appears, 
in the above case, that a reference to arbitration was made and there 
were two arbitrators appointed. The arbitrators made an award but it 
was signed by the arbitrators on different dates. From the decree that 
followed the award, an appeal was taken to the High Court. The High 
Court remanded the case and a direction was given that the arbitrators 
should come together and sign the award. When the case went back 
before the District Judge, one of the arbitrators, Mr. Sandays took 
exception to something and sent in a resignation to the District Judge. 
The District Judge was very unwilling to accept the resignation and 
induced Mr. ’Sandys to withdraw it. Mr. Sandvs withdrew it and then 
the two arbitrates signed the award before the District Judge. Their 
Lordships of the Privy Council expressed the opinion that in the circums¬ 
tances of the case, Mr. Sandys was not functus officio and he had "never 
formally divested himself of his character of arbitrator”. See also, 
Harnarain Singh v. Bhagivant Kunwar, 10 All. 137 = (1888) A.W.N. 28; 
C.hissa v. Bhawani, 1 A.L.J. 683 : Grant v. Bangshee Deo, 15 W.R. 38. 
Where an arbitrator nominated by the parties fails to signify his acceptance 
of the office within one month of a request from one of the parties it 
amounts to a refusal to act as arbitrator. It may be open to such an 
arbitrator to change his mind after he expressed his refusal so to act 
but his change of mind must be at a time, when he is at liberty and in a 
nosition to do so (that is within one month of the request by any party). 
He cannot purport to act as adjudicator after the expiry of the one 
month and anv award passed by him will be invalid and will be of no 
effect V^enhatanara\ana v. Lakshmidevamma (1947) 2 M.L.J. 520. Certain 
arbitrators returned proceedings to court on the ground that the plaintiff 
'neared before them under protest. The court wrote to them requesting 
to P finish the work and saying that the protest did not matter, it wa_ 
imiustified and that the court had confidence m them. In holding that 
he writing did not amount to an order forcing or compelling arbitrators 
to resume work, the court observed : "The interpretation we put upon 
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the writing of the learned Judge is, that it is not an order which forces 
or compels the arbitrators to resume the arbitration against their own 
wish It is in the nature of a request made to the arbitrators to reconsider 
their decision and to resume the arbitration if they were agreeable to do so. 
Had it been an order compelling the arbitrators against their will to 
resume the arbitration, the case would fall under the ruling in Shibcharan 
y.Ratiram 7 All. 20 = (1884) A.W.N. 212, and the further proceedings in 
arbitration would be vitiated. But that is not the case here. In our 
opinion the present case falls under the rulings in Haranarain Singh v. 
Bhagwant Kunwar, 10 All. 137 = (1888) A.W.N 2 S; Joy Mungai Sugh v. 

Mohun Ram, 23 W.R. 429 (P.C.) ; and Basdeo / n r’ See 

Kanhaiya Lai Lachmi Narayan, A.l.R. 1921 All. 3bl —43 All 101 - Sec 

also, Kanche ddamal v. Ganga Prosad, (1937) A.L.J. bal-1/1 Ind.Cas. 
398 = A.l.R. 1937 All. 582. But where an arbitrator refused to act ancl 
the court, instead of accepting his refusal directed him to proceed and 
make an award, such award is invalid. Stub Charan v. Rattam,^ t All. 
20; Lai Khan v. Kashmiri Lai, 124 Ind.Cas. 676 — 31 1 .L.R. 23b —A. . . 
1930 Lah. 125. Where an arbitrator who has tendered his resignation to 
act as arbitrator taken back the resignation on the application ot the 
parties and request of court and accepts fees and continues proceedings, 
he does not become funclus officio and no fresh order of court resubnutung 
the case to him is necessary. Kashmiri Lai v. A/ian, A.l.R. ‘ ‘ 

700=15 Lah. 820=153 Ind.Cas. 385 = 35 P.L.R. :>72 ; Joymungal v. Mohun 

Ram, 23 W.R. 429 (P.C.). , , . xanrtX 

450. Incapable of acting.—“It would appear that the woid 

‘incapable* in section 5 (6) must refer to some incapability ansin a 
the date of the appointment, or not known to the paities at t . la ‘ ' 

It is submitted that the court is not entitled to treat an arl J 1 . Lial ® 1 
incapable when the parties rightly or wrongly have: considered him to be 
capable. The standard of capability must be the standard of the pai ties 
selected the arbitrator, and having selected him, they must take 
better or worse.”— Russell on Arbitration, p. 119. I he coin taj * 11 
a new arbitrator where the arbitrator originally appointed by the par tit. 
becomes incapable of acting on account of illness or absence fiom Bi tish 
India. Bis hen v. Bhag, 66 P.R. 1870; Joseph v. Sreckar O.C. 3. J . 
Gadadhar v. Ganga Prosad, 4 B.L.R. 89. An arbitrator after recoveiin^ 
from illness can sign the award. Ghissa v. Bhawani Das, 1 A.L.J. b».>. 
The reference committee constituted under the Acquisition ot Lane 
(Assessment of Compensation) Act, 1919, has power by notice to .ippon 
a new official arbitrator in the place of one incapable of continuing 
arbitration. Gross Sherwood & Heald Ltd. v. Essex County .ounci , . » 

L.T.Ch. 21 =(1927) 1 Ch. 205= 136 L.T. 371 =43 l.L.R .>. 

451. Dies.— Award by the remaining arbitrators after the death ol 
one is not valid and final. Boon Jacd Mathoor v. A lathoo Shaboo. .s 
Cal. 375 = 1 C.L.R. 455. This section envisages cases where the proceed- 
ings are pending before the arbitrator and any of them dies 01 becomes 
incapable of acting. In the absence of any provision in the agieeinciii 
of reference, the court has no power to nominate another ai bin atm in 
the place of the one who had died after making the award. Chahhani v. 
C. U. Rao, A.l.R. 1958 Andhra Pra. 740. Reference does not become 
infructuous on death of parties to reference. Assudomal v. Jcssma . 

A.l.R. 1933 Sind 115=144 Ind.Cas. 42. 

452. Notice signed by agent—Validity.— Before a party can - l PP lN 
under this section for appointment of an arbitrator he must sci\e t >e 


i 



232 


THE ARBITRATION ACT 


[SEC; 8 

other party with a written notice to concur in the appointment of an arbi¬ 
trator. Ihis section does not expressly or by necessary implication and 
intendment exclude the general common iaw rule. Under the section 
the party himself can sign and serve the notice and what the party can 
do himself he may do so by an agent. The section does not require any 
signature on the notice, for less the signature of the party. Hence a 
notice signed by the duly authorised attorney of a party is valid. Nalini 
Ranjan v. Union of India , 92 C.E.J. 220 = A.1.R. 1954 Cal. 462. Where 
notice under this section is sent by one party to the other party delivered 
through the attorney of the latter, the service of notice is in accordance 
of S. 42 of the Act. Ibid. 

453. Written notice to concur in appointing. —In the correspending 
section of the English Act of 1889, i.e., in section 5(1) of the English Act, 
the words occur “written noLice to appoint an arbitrator.” It has been 
held by Lord Esher M.R. in In re Eyer , (1892) 1 Q.B. 136 (141), that the 
words “to appoint” mean to concur in the appointment of. In section 8 
of the Indian Act of 1899 that phraseology was adopted. The same 
phraseology has also been repeated in this section. The term used in 
para. 5 of the Second Schedule of the Civil Procedure Code is .‘‘to 
appoint”. It was held that the meaning of the expression “to appoint 
is “to concur in the appointment.” Hasan lianu v. Wasi Ali, 2 O.W.N. 
64 = 86 Ind.Cas. 613=12 O.L.J. 174 = A.I.R. 1925 Oudh 361. In the 
English case of In re Eyer (supra), a notice was served upon the opposite 
party stating “that you are hereby required to concur with me in the 
appointment of a sole arbitrator.” Objection was raised by the opposite 
party that the words used in the section were “to appoint and as suen 
the notice was invalid. But the court held the notice to be a good notice. 

454. How notice is to be served.— For the procedure of serving 

notice vide section 42 (post). r^rence 

455. Appointment by the parties.— -An agreemen reference 

beween A and B contained the following clauses: Ev > • , 

shall be made to two persons, one to be named by each pai >. 

party, for fourteen days after being requested by the o P X - oartv 

A appointed an 

arbitrator, but B dec 'i n ^ ^ 

C Held that the a PP° 1 rfflw In re 9 C.B.N.S. 683. Held , also, that it 

of the name of C *. ^ h ' intme nt of the arbitrators to particularise 
was not necessary in the appoino 

the matters to be untu'noticeto other party.— Neither party 

4p6. No app ™ en an arb i tra tor until he has given notice of his 

can be said to ha . artv unless such other party has refused to 

nomination to the otl £ v Fredericks. 10 Q B. 775 = 16 L.J.Q.B. 

proceed b> albltiat ° ; 0n an agreement for the sale of crops at a 

393 (per Lord / twoperson^one named by each party, and if 

valuation to be inad< - X Vixcd time, the other to decide alone, held 

cither fails included notice to the other party, and 

that the nomtnation o time was bad , it notice was after the time. 

7>L learns, U Q.B. 7=17 L.J.Q.B. 1=11 Jur. 947; see also. Thomas 
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v. Fredericks, (1847) 10 Q.B. 775; Drummond v. Homer, (1942) 1 K.B. 
352 = (1942) 1 All. E.R. 398 = 111 L.J.K.B. 385. The notice must be in, 
writing but need not be in the precise language of the section. Russell, 
15 Edn. p. 189. 

457. Fifteen clear days.— Vide notes under this head under 
section 9 infra. 

458. “Court may.” —In In re Eyer corporation of Leister, (1892) 

Q.B. 136 at page 143, Lord Esher M.R. observed: “I think that in such 
a case as this ‘may’ means ‘must’, and that the court is bound to appoint 
an arbitrator. I cannot accede to the argument that the court nas a 
discietion in such a case as this because there is a discretion under sec¬ 
tion 4 in cases where the parties have proceeded quite differently, and, 
one party having brought his action, the other party applies to the 
court to stay it. That is the converse of this case. I give no opinion, 
on the question what the power of the court in such a case under section 
4 may be. The present case is not under that section. It appears to me 
chat the decision of the court below was right and should be affirmed, 
except so far as the direction to the master is concerned. I think that 
he ought not to have power to say whether there is to be an arbitration 
oi not. but only to decide as to the choice of an arbitrator”. Lopes, L.J., 
said: “With legard to the language of the section, I think that in a 

case like the present, where there is a dispute clearly within the submis¬ 
sion and a failure to concur in the appointment of an arbitrator, and 
the proper notice has been given, the word ’may' is equivalent to ‘must.’ ” 
Lay L.J. said: “I desire, however not to bind myself with regard to 
the question whether the word ‘may’ in the section may not in certain 
cases give a discretion to the court. I conceive that cases might arise 
where it would be necessary to exercise some discretion. I understand 
that in this case it is admitted that some of the matters in dispute were 
clearly such as came within and ought to be referred under the sub¬ 
mission. In such a case, I do not think that the court would have a 
discretion to say that it woidd not entertain the application, assuming, 
of course, that all the necessary preliminary steps had been taken—that 
is to say, that there had been a sufficient notice within the section, and 
no appointment had been made within seven days. In such a case I 
do not think the court ought to exercise any discretion, if it has any ; 
Jts duty under such circumstances really becomes only ministerial. I. 
therefore, agree that for the purposes of this case the word “may’ must 
be treated as equivalent to ‘must’. But I do not wish to hold that in 
eveiv case ‘may’ in this section is equivalent to ‘must’.” See also, Gopalji 
v. Morarji, A I R. 1919 Bom. 24 = 50 Ind.Cas. 411=4.3 Bom. 809; 
Delhi and London Bank v. Orchard, 4 I.A. 127 (135) = 3 Cal. 47 ; In re 
Baker, (1890) 44 Ch.D. 262 (270): Rex v. Mitchell, (1913) 1 K.B. 561 = 
82 L.J.K.B. 152 ; Reg v. Judge Turner, (1897) 1 Q.B. 445 (448) =66 

L.J.Q.B. 4 17; Thakar v. Ram, 88 Ind.Cas. 975. 

It seems that the Indian Legislature has accepted the views expressed 
by Kay L.J. in the above case. In cases of arbitration falling undo 
Chapter IV, the power is always discretionary because there the fudge is 
empowered to supersede the arbitration and proceed with the suit [vide 
proviso to section 25 (post)]. It is inconceivable that different interpreta- 
110,1 of the word is to be adopted in other cases. In re Bjornstad v. 
Ouse, (1924) 2 K.B. 673 = 93 L.J.K.B. 977 Banker L.J. said: “I desire, 
however not to bind nivsclf with regard to the question whether the 
word may’ in the section mav not in certain cases give a discretion to 

30 
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the court, I conceive that cases might arise where it would be necessary 
to exercise some discretion”. The words of clause (2) of “The Court 
may appoint.”—The expression does not mean that the court appoint 
an arbitrator. The use of the word “may” implies that discretion is 
given to the court. That discretion has to be exercised properly and 
not arbitrarily. Union of India v. Nezu India, A.I.R. 1955 Punj. 172 = 
57 Punj. L.R. 192. But according to KhosJa J., in the above case that 
discretion can be reviewed in appeal, where discretion has been improperly 
used. At best the power of the court under s. 8(l)(b) is only discre¬ 
tionary. In the matter of making- an appointment in a vacancy created 
by the failure of the parties to appoint an arbitrator, the court has 
always a discretion. (1924) 2 K.B. 672 followed. Bharat Construction 
v. Union of India, A.I.R. 1954 Cal. 606. It is now well settled that the 
court has no inherent power to appoint arbitrators and that its powers 
are expressly specified in the Act. Ibid ; see also In re Smith etc. (1890) 
25 Q.B.D. 545. And unless it is shown that a particular arbitration, 
agreement in any of the contingencies contained in that clause, the sec¬ 
tion is not applicable, although the arbitration agreement may not 
exclude an intention to (ill up the vacancy, if one should arise. Ibid. 
It is a fundamental principle that unless a contrary intention appears, 
a power conferred upon a person cannot be exercised from time to time. 

Shornji v. Scpton, A.I.R. 1954 Punj. 190. . 

Where the arbitration clause provided that the arbitration shall be 
by two arbitrators, one to be nominated by the buyer and the other by 
the seller, and there was no question of one or more arbitrators being 
appointed bv the consent of all the parties ; held that the section could 
have no application to the case and have the failure ol a paity who 
appointed his nominee and called upon the other to do so to move the 
court under sub-section (2), when the other did not nominate his 
arbitrator was of no significance. Ramchandra . v. Hoivrah Oil Mills, 
62 C.W.N. 773 = A.I.R. 1958 Cal. 620. 

459 When court can apoint another arbitrator under sub section 

—The power of the court to appoint an arbitrator only comes into 
existence when all the terms of the section are complied with Radha, 
Kishen V. Daulat Ram, 38 P.L.R. 1901 ; Sheoambar v Deoclat ,9 All. 
lfi8 = fl88T) AWN 13: Ram Lagan v. Phatangan l.ohar, A.I.R. 192» 
All 674 = (1929) A.L.J. 31 = 111 Ind.Cas. 559. The parties to a suit 
atrreed to refer their dispute to two arbitrators. It was also agreed that 
in case of difference between the arbitrators, the award of an umpire, 
agreeing with that made by any one of the arbitrators should be final 
One of the arbitrators referred to act as an arbitrator The defendant 
applied to the court to order the umpire to proceed with the matter, and 
th^court passed an order to the effect although objected to by the plaintiff, 
in pursuance of that order the other arbitrator and the umpire proceeded 
with the enquiry and then the other arbitrator passed an award against 
the plaintiff and at the foot of that award the umpire made a note that 
he agreed with the award. The award was accepted by the court and 
adccree followed: Held that it was not open to court to tefe. the 
dispute to the other arbitrator when one of the aibitratois had refused 
n't It was open to the court to substitute another arbitrator m place 
n( one who refused to act. The umpire could only be called in to act 
1 ..nnire When the two arbitrators made awards and not before. 

kJ/,UTv e A.I.R. 1937 Sind 171 = 170 Ind.Cas. 487 As 

Vega, ds want of powers of court in such cases under paras 5 and 17 of 
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schedule 2 of the (P. Code) vide Vishwas Balwant v. Balchandra, A.I.R. 
1931 Bom. 529 (2) = 33 Bom L.R. 1022. 

Under section 8(2) the court is not competent to appoint an umpire in 
the absence of any notice on the arbitrators as required under section 8(1) 
(c). To give jurisdiction to the court to act under this section it is 
essential that as a condition precedent a notice should be given. Governor- 
General v. Bilash, 52 C.W.N. 54. 

The Court has power to appoint an arbitrator or umpire only in 
case if a party takes action under the first clause of the section and 
service notice on the other party. Ram La^an v. Phatangan Lohar, A.I.R- 
1928 All. 674 = (1929) A.L.J. 31 = 111 Ind.Cas. 559: Thakur Das v. Ram 
Das, 26 P.L.R. 476 = 7 Lah.L.J. 163 = 88 Ind.Cas. 975 = A.I.R. 1925 Lah. 
374; Hasan Banu v. Wasi AH Khan, 2 O.W.N. 64=86 Ind.Cas. 613=12 

O. L.J. 174 = A.I.R. 1925 Oudh 361 ; Viswas Balwant v. Bhal Chandra, 

134 Ind.Cas. 733 = 33 Bom.L.R. 1022 = A.I.R. 1931 Bom. 529; Poran Lai 
v. Rup Chand, (1931) A.L.J. 682 = A.I.R. 1931 All. 761 ; Durga Prosad 
v. Barati Lai 146 Ind.Cas. 493 = A.I.R. 1933 Oudh 540; Narain Gir v. 
Ram Lahham, 151 Ind.Cas. 148 = (1934) A.L.J. 711=A.I.R. 1934 All. 

368; Chartaram v. Sajan Mai, 48 Ind.Cas. 395=112 P.R. 1918 = 139 

P. L.R. 1918; Abdul Ghani v. Din Doyal, 11 All. 578 = 50 Ind.Cas. 655 = 


17 A.L.J. 643. But an irregularity in the procedure can be cured by the 
consent of all the parties. Mahmud Sheikh v. Messrs. I\ankinarah Co., 
28 C.W.N. 634 = A.I.R. 1921 Cal. 665. The court cannot exercise powers 
under this section for reasons other than those mentioned in the section. 


Abdul Shakur v. Mohamad, 62 Ind.Cas. 126 ; Shiam Sunder Lai v. 
Bhairon, 3 A.L.J. 185 = (1906) A.W.N. 51. 

Where in a dispute regarding certain land, the parties agree that the 
dispute should be decided by certain named persons, the court is not 
entitled to appoint another in the event of one of the arbitrators being 
unable or unwilling to act. Raiani Kanta v. Panrhanan, 41 C.W.N. 
981 =(1937) I.L.R. 2 Cal. 434 = A.I.R. 1937 Cal. 388. Where an arbitrator 
is nominated bv parties, his refusal to act is signified as clearly by bis 
refusal to accent nomination as bv anv other course he could pursue. 
A herefore when the arbitrator refuses to accept office as such, the court 
can appoint another arbitrator. Sadih Tfasan v. Kaniz Zeohra. 12 Ind. 
Cas. 15 = 8 A.L.J. 1161=33 All. 743 = 37 I.A. 181 = 11 Oudh 289=0911) 
2 M.W.N. 132=15 C.W.N. 1005=13 Bom.L.R. 826. 

460. Arbitra tors. In view of the title embodied in S. 13 (2) of the 
General Clauses Act. the use of the words “an arbitrator or arbitrators” 
in s. 8 ( 2 ), indicates beyond doubt that the court can appoint as niannv 
arbitrators as may have refused to arbitrate regardless of their number. 
So the court has power to appoint not only a single arbitrator but also 
more than one arbitrators if the arbitrator appointed bv the parties have 
refused to act. Kashi Prosad v. Gnfteswar, A.I.R. 1956 All. 431 = 1956 
All. W.R. (H.C.) 58. 

461. Duty of Court in appointing: an arbitrator.—The power of 
appointing an arbitrator under this section has been vested exclusively 
in the court and not in anv of the parties. Shamji Mai v. Seflon & Co.. 
A.I.R. 1954 Punj. 190 = 56 Punj. L.R. 187. When the court is called upon 
to appoint an arbitrator it is the duty of the court to select an impartial 
person for that office. Where the arbitrator chosen bv the parties is 
available, the court will in the absence of special circumstances compel 
the parties to abide by their contract. But where that is not the case a vci v 
strong and special case must be made out for the appointment of an 
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employee of a party as arbitrator. Nalini v. Union of India, 92 C.L.J. 
220 = A.I.R. 1954 Cal. 462. 

•162. Objection to appointment of arbitrator when to be taken.— 

Where the court orders that the name of a nominee of a plaintiff be 
substituted in the order of reference for one of the arbitrators to whom 
matters in difference are referred, the defendant is entitled to see whom 
the plaintiff is going to appoint and to decide whether he would agree 
to submit to an arbitration, to the board of which the nominee is one of 
the members ; but if the defendant adduces evidence and acts as if the 

nominee is legally appointed and objects to the award only when it has 

gone against him, he is estopped from questioning the validity of the 
appointment. Gajadhar v. Chunilal, 27 A.L.J. 868 = 117 Ind.Cas. 344 = 
A.I.R. 1929 All. 559. See also, Harnam Singh v. Harnam Singh, 8 
Ind.Cas. 222 = 27 P.L.R. 1919=144 P.W.R. 1910; Suroop Ram v. Gobmd 
Ram, 7 W.R. 13. 

463. Power of court to appoint arbitrator against the wishes of 
parties. — An arbitrator is a judge chosen by the parties themselves and a 
court should not thrust an arbitrator on an unwilling party except under 
circumstances laid down in the section. During the pendency of a suit 

the parties agreed to refer their dispute to arbitration of B. An order of 

reference was accordingly made. B, however, refused to act as arbitrator. 
The defendant then submitted a list of persons, any one of whom he desired 
to be appointed an arbitrator in place of B. Plaintiff was not willing 
to have the case decided by an arbitrator. He has therefore, prayed 
that the arbitration be superseded and the case be tried before the cour . 
The court thereupon appointed G to act as arbitrator in P la “ o£ B o " 

payment of Rs. 100 by the parties half and half. t ^ /rf p|ffrn nld 
irregular to make a summary appointment of an arbitrator. Plain iff 

not g be legally ordered to pay the cosr J^nath Sa*u sc 

51 All 501 =27 A.L.J. 182 = 115 Ind.Cas. 611= A.I.R. 1929 All. 144. 

Ttpf.mal to act—when court’s power comes to an end.— 
Where a reference is made to arbitration but the umpire refuses to ac 
^dthereupon the court nominated a fresh arbitrator but he also refuses 
to held that the proceeding came to an end when the newly appointed 
arbitrator^ refused to P acr and that further proceedings could be continued 

only after due notice to parties. Pom, Lai v. Ru P Chand, (1931) A.L.J. 

1931 All. 761- .pe* court. —Court’s power to appoint 

465 ‘ r ^^> 1 t 1 imHmited His powers are limited by the agreement of the 
an umpire is not i 9 7 M H C.R. 72. Where the parties had 

parties. Bar ™ d *°? r d f s p U 5 t e to'two arbitrators and in case of a difference 
agreed to refer them dispute to t ^ # th;rd as umpire an d 

° P f"r two arbitrators refused to act, it was held that the court has 
one of the two arbit ^ jre as the sole avb itrator, because the power 

no power to a PP . arbitrator in place of one who refuses to act 

of the ^rt'o pp n " the failure of one of the parties to 

arises, not on refusal, out _ *r» Vi sums Pahvant v. 


^d 17 e i 3 Under para 4 of s'chedule'^ of C. V. Code a Court can appoint 
Sind 171 . Under p should not be at the same time an arbitrator. 

umpire but the ump 1 a t ^ 1932 Cal 491 =36 C.W.N. 332 = 138 Ind.Cas. 

Papurrhand . J h tQ ‘ po i nt an umpire is regulated to the pro- 

vulo^ o C f ^Arbitration Act. Apart from that court has no inherent power. 
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mentioned in sections 8 , 10 , * d r superseding the arbitration 

or making the appointmentsjnaUa ? n order, superse- 
and proceed with the suit, ana . , orocee d with the suit . 

ding the arbitration tinder section ^ " shal * P™** court either to 
Where the arbitrator refuses to act it is t e 1 aud cecd with 

appoint a new arbitrator or to supewede the 2 Lah 637 . i n 

the suit. Thakurdas v. ^ pao - e H4, the court observed : 

Thammiraju v. Bapiraju, 1- ‘Jnvisions of section 510 that 

“I think that it may b.i gathered from the p vided that if any one 

such was the intention of the legislatu , ^ either appoint a new 

of the arbitrators dies or refuses to ac , other words the remaining 

arbitrator or supersede the arbitration ^odier 7 A „" 

aibitrators cannot act alone. See al , nithoritv conferred on an 

523. But the court has no power to revoke ~ 5trictlv within 

arbitrator and to appoint a new °™. e ’ ^hfn kar S ai 10 Bom. 381. Without 
the purview of this para. Haltmbhai . ‘ with the suit. Gnnesh 

superseding the arbitration the court cann P Q . ^11 312 ; Imamdin 

Prasad v. Damodar, 10 A L.J 23 ; Jumna v. Nasib 24: Ml. 61^. ^ an 

v. Jawabari, 10 P.R. 1899. It is not open to the 4bdu f Hamid v . 

arbitration 'vSer. ihe «S,«ator ha^ not deflm jl^ Al| ... wnere a suit 

SUSffi rn tout. h.. no 

an order superseding the arbitiation on the grou . d ♦ ® t ^j s section 

of the arbitrator, as^t is not one of the grounds mentioned m th»£ ^ a 

Kothandarama Atyer v. Sivaganga, 11 M.L-J- “ r vrars it is 

reference to arbitrators and nothing has been 0,1 nurseded ancl the 

desirable that the reference to arbitration should ~>c P ' p | ^ 

case be dealt with bv the court. Thahur Da, v. Ram Das , 26 ‘ « 

476=7 I.ah.L.J. 163 = 88 Ind.Cas. 975 = A.I.R. 
formalities must be observed before supersession. 

Das, 88 Ind.Cas. 975 = 7 Lah.L.J. 163. 

Where the arbitrator refuses to act the court 

reference acting suo motu. Budh Sea v. Nana It ■.. • 

162 = 7 O.W.N. 1043 = A.I.R. 1932 Oudh 151. Apart fiom thr. 

the court has jurisdiction in a proper case, to 7 rn J\ t , c ° r or. 

arbitration on good cause being shown. dhrnar A u it a _* i ’ * 

Bom.T.R. R27 = A.I.R. 1934 Rom. 3RR. The court ran supresede rn 

arbitration when conditions mentioned in the section arc fuie . A 
Hamid V. Rixazuddin, 4 A L.J. 691=39 All. 32 = M9074 A W.N. ^ ' ** 

also. Jumna Kumear v. Nasib AH. 24 All. 312: Kashmir/ Da <: v i ,,vw "' 

P liras, 28 P.R. 1874: Kothandarama Ai\cr v. Sivotranaa . 11 M 
Tn a suit to recover the plaintiff’s share as heirs of a deceased Mtihammnc an 
from the other heirs who had taken possession of the whole proper '. 
the parties entered into a compromise in which the share of ear i was 
defined. Bv the same compromise two arbitrators wede appointee to 
effect a division of The properties. One of them having refused to accept 
office as an arbitrator, the court on the application of the plaintiff sv io 
declined to nominate another arbitrator, superseded the arbitration anc 


i\ftrn is"-', *- 

1925 I.ah. 371. All 
Thahur Das v. Ram 

cannot supersede the 
Chand . 129 Ind.Cas 
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effected the division of the properties. Held, that the decree of the 
court was not sustainable as parties who agree to set up a tribunal of 
arbitration, are not bound to submit the case referred to another tribunal, 
such as a District or other Judge. Sadik Husain v. Kaniz Zeohra, 15 
C.W.N. 1005 = (1911) 2 M.W.N. 132=10 M.L.T. 173 = 13 Bom.L.R. 

326=14 C.L.J. 313 = 12 Ind.Cas. 15 (P.C.). A court can supersede the* 
reference in a pending suit only. Sadik Husaiyi v. Kaniz Zeohra, 12 Ind. 
Cas. 15 = 33 All. 743 = 38 I.A. 181 (P.C.). An order of supersession may 
be passed by implication. Vide Mangor Sahu v. Bhatoo Singh, 57 Ind. 
Cas. 473 = 1 Pat.L.T. 416 = 5 P.L.J. 673 ; Kashibat v. Ramkrishna, 1 A.L.J. 
72 ; Narayan v. Sabilri, A.I.R. 1937 Mad. 9 = 44 M.L.W. 608. 

467. Opportunity of being heard. —Where a case is referred to 
arbitration and the aibitrators returned the papers without submitting 
their award and the parties also expressed their unwillingness to arbitra¬ 
tion, and the court without expressly recording an order of supersession 
fixed a date for deciding the case and passed final orders, held that the 
procedure followed was irregular. A Iangor Sahu v. Bhatoo Singh, 1 
P.E.T. 416 = 57 Ind.Cas. 473. Opportunity should be given to the parties 
for being heard. Vide Mahkud Sheikh v. Kakipasah, 81 Ind.Cas. 574; 
Budh v.' \anak, 129 Ind.Cas. 162 = 7 O.W.N. 1043; Coley v. Da Costa, 
17 Cal. 200; Sadik v. Kaniz Zeohra , 12 Ind.Cas. 15 (P.C.) = 33 All. 743 = 
14 C.W.N. 1005 = 38 I.A. 181 (P.C.). 

468. Practice. —In England an application for appointment of arbi¬ 

trators or umpire is made in Chambers by originating summons (Order 
ElV, rr. 4 F, 12, 12A).— Russell, 13th Edn., p. 124. A dispute arose upon 
a contract of sale which the parties submitted to arbitration. Arbitrators 
were appointed, who were to appoint an arbitrator under section 5 of the 
Arbitration Act, 1889. The purchasers under the contract served a notice 
on the arbitrators to appoint an umpire, but the arbitrators failed to 
do so. The purchaser then applied to the court to appoint an umpire. 
The arbitrators were made respondents, but the vendors under the 
contract were not respondents as they were residents outside the jurisdic¬ 
tion. The vendors’ arbitrator contended that he was not a proper party 
to the summons, and that the vendors ought .o be made parties. The 
Master and the Judge in Chambers made orders appointing an umpire, 
with liberty to the vendors to apply to discharge the order, costs to be costs 
in the arbitration. In holding that the objection as to the form of the 
mi turnons was not a valid objection and that the arbitrators were properly 
brouoht before the court. Lord Haldane L.C. in the House pf Eords 
observed: “Now upon that Act (English Arbitration Act 1889) the 

question which has arisen is, what is the proper practice. I think the 
Act was intended to create a statutory jurisdiction of its own of the most 
di isiic kind. It was meant to enable the court to get before it any body 
whom it might be proper to bring before it; and for that purpose it m 
piovided in section 5, in the words which T have read, T.^ 

L oiven to the arbitrators if it is thought right to do so. This obviously 

ms to the fact that when a submission has been completely entered 
o and the arbitrators appointed, the arbitrators may be the or 
nersons to appoint the umpire: the parties may have nothing whatev 
o do with the appointment of the umpire. In such a case it would seei 
1 u hat the court, which is to take the place of the arbitrators who 
o aoree. should have at least the opportunity of bringing the arbr- 
r rat or s bcfo,‘c it and ascertaining their views before making the 

,-ippointnicnt. 


refers 
into 


onlv 

rcr 
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“I think the Act was intended to give power to the court to get the 
necessary parties before it. It may be that that may be done by mere 
notice ; it may be that it is proper in certain cases where there is difficulty, 
as there was in this case, if one of the parties being abroad, to do it by 
summons. In any case great care should be taken as to the costs of arbi¬ 
tration”. Taylor v. Denney, (1912) A.C. (566 = 82 L.J.Iv.B. 203 = 107 L.T. 
69 (H.L.). An appeal from the Master’s decision lies to a judge in 
chambers, and from the latter to the Court of Appeal. Russell, 13th 
Edn., 191 citing Sim boo Trading v. Posoarajdi Corporation, (1929) 2 K.B. 
266; Miller, Gibb v. Smith, (1916) 1 K.B. 419. 

469. Only parties to the arbitration agreement can apply.— 
“The scheme and object of the section shows that the application undei 
this section can be made by person by or against whom the arbitration 
agreement is mutually enforceable. A submission is a mutual promise to 
perform an award. Purslau* v. Bailey, (1691-1732) 2 Raym. 1099, Winter 
v. White, (1819) 3 Moore 674. The party who invokes section 8 must 
not only be entitled to enforce the award but must also be bound to 
perform it. The award must be mutually binding. An application by 
the receiver invoking this section cannot be said to be an application by 
the owner of the claim who as a party to the arbitration agreement can 
invoke the machinery of this section. The receiver himself also cannot 
be said to be a party within the meaning of this section.” He is entitled 
to enforce the claim arising out of the contracts containing the arbitration 
clause, but he is not bound to carry out the obligations under the contract. 
Probodh v. Union of India, A.I.R. 1953 Cal. 385. “Only persons” says 
Russell, “who are parties to the arbitration agreement concerned can 
make applications for appointment by the court.” Russell, 15th Edn., 
p. 191. By the terms of a partnership deed, each of the original partners 
could, by will or codicil, nominate a person to succeed him in the partner¬ 
ship, subject to the consent of the other partners, and the deed provided 
that a partner or his specified nominee, could, where such consent had 
been unreasonably withheld require the matter to be referred to arbi* 
tion. By a clause of the deed, differences arising, either during the con¬ 
tinuance of the partnership or afterwards, between the partners or their 
representatives, were to be referred to a sole arbitrator, pursuant to the 
Arbitration Act, 1889. One of the partners nominated his son to succeed 
him, and died. The other partners refused to admit the son to partner¬ 
ship, and he applied under section 5 of the Act of 1889, for the appoint¬ 
ment of an arbitrator. Held that the son was not a party to the submis¬ 
sion contained in the deed, and so cotdd not make the application. 
Franklin and Swayt filing's Arbitration, In re, 98 L.J.Ch. 101 =(1929) 1 
Ch. 238= HO L.T. 403. Agent contracting on behalf of his principal is 
not a party. Miller, Gibb & Co., In re, (1916) 11 K.B. 419. 

According to the literal or ordinary meaning, a “party” would refer 

to contracting party and whatever doubts may exist as to the expression 

paity having been used in sections 8 and 0 in an extended or wider 

sense ‘o as to include parties and persons claiming through or under them, 

so as to include their legal representatives, the official receiver or the 

ti ustecs in bankruptcy does not come within the purview of this extended 

meaning. Official Receiver v. Kerosondas, A.I.R. 1929 Sind 209—19 

S.L.R. 24=95 Ind.Cas. 750. Probodh v. Union n f Indin, A.I.R. 1953 Cal 
385 . 

Rights of an assignee of a party to arbitration agreement.— 
An assignee of a party to a contract is bound hv an arbitration in the 
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contract where the subject matter of the reference is capable of 
McKenzies, Ltd. v. Sutleman ix Co., A.l.R. 1933 bind = 140, ind.Ca . 
626 = 27 S.L.R. 169. In the above case the court observed. ^he 
nondents reiving on Thomas ir Co., Ltd. v. Portsea Steamship Co., Ltd, 
AC i-LlP 17, Chatturbhuj Chandummull v. Basdeodas Daga, 

A I R 1921 Cll 767 = 60 Ind.Cas. 909 = 47 799, and J. Lenz v ^Lhand 
v, <• u j p <> 7 sj i q ind Cas. 925, and Baneriee Oil Arbitration, 

p* 443?*”ontend ihat the submission clause in the cont ^ a ^ ^etw- 
Petitioners and Moor Mohammad was not incorporated in the contract 
Se ween the petitioners and themselves. 1 am unable to concur in this 

MSSJS A&^U p 00 and >h= M. 

Arbitration Act, Schedule 1, para 8. A s ^ b ^ lsS1 “if Co. 

incorporated into a contract by refeien £ ™ £ lnd Cas . 1080 = 58 I.A- 

V. Arunachala Ayya, A.l.R. 1J51 1 . /-mined incorporated 

381 =55 Mad. 93 (P.C.), their Lordships of the Privy C ^on tra ct between 

a submission clause contained in a “ ta £ ne< j the following 

the parlies into a subsequent contiac Similarly, in Khemchand 

teims: 'conditions as per agreement with you. Sunil y. = j ^ Ind . C as. 

Hamdas v. Udhavdas I arandmal, A.l.R. “' a d a submission clause 
565 = 22 S.L.R. 286, Dr. De Souza, A.J.C.incorpowea was made 

which formed part of a printed agreement to wh.cli a 

in the contract note signed by die opponent. agreed to perform, 

"In his letter dated 23rd October theL"PP^“t ^ 
fulfil and observe all the stipulations and accep ^ ^ ^ responsible for 
contained in the sub-contract d J sub-contract in terms of 

the due and satisfactory coni P C su°bsequent undertaking and acceptances, 
the aforesaid sub-contiact a between the petitioners and Noor 

Since die subjectmtattcr o tlm conuact bet^e^^ JJ ^ t£rms of tbe 

Mohammad was assignabR I clause became binding on the 

contract including the suDimwiu 

respondents. distinguishable from Thomas ix Co., Ltd v. 

“The present case s d.stmg. ^ [=al IJp lv7 = 105 L.T. 257, 

Portsea Steamship Co., L .,J. ^ Basdeoda s Daga, A.l.R. 1921 Cal. 

and from Chat! urbht<j C Lord Esher M.R. observed in 

767=60 Ltd (supra), that where in a bill 

I ho mas ir Co. v. P condition as all other conditions as per charter- 

of lading there was such a conumo be verbatim into 

party the conditions of the cna J tb jL re in exte nso. Then if it was 
die bill of lading “^ ions the charter-party on being so read was 

that any one of 'he q{ lading they were insensible and must be 

inconsistent w “{* * bi( atio „ clause referred to disputes arising not under 

die dar . In ^7 c C 

MooU^ distinguishing the fa«s 

contract in the case before *V between the defendant and his 

JKJs. "^The^clau^foughT to be incorporated clearly referred to a 
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dispute or claim under this contract', that vs, the contract between the 
defendant and the importers and if that clause were incorporated into 
the contract between the plaintiffs and the defendant, the result would 
be that, to use the language of Lord Esher, the contract would be 
insensible. 

“These arguments will not avail respondents in the present case for 
the agreement between petitioners and respondents was not merely that 
certain terms in the contract between petitioners and Noor Mohammad 
were to be incorporated in the contract between petitioners and respon¬ 
dents but respondents on 23rd October, 1928, as we have seen, agreed to 
perform, fulfil and observe all stipulations and acceptances on the part 
of Noor Mohammad contained in the contract between petitioner and 
Noor Mohammad and they also agreed that their name should be subs 
tituted in place of the name of Noor Mohammad.” 

471. “'Sole arbitrator’*. —“Unless otherwise expressly provided, the 
reference shall be to a sole arbitrator.”— t ide Art. 1 of First Schedule. 
See also A.I.R. 1953 Cal. 488 = 57 C.YV.N. 500. 

472. Powers of an umpire. —Where there is a plea of compromise 
between the parties, regarding the matter which has been submitted to 
umpire for making award, it is for the umpire to decide if there is a 
compromise or a withdrawal which cannot be retracted and whether he 
should make an award confirming the report of one of the arbitrators. He 
has the power to allow the party applying for withdrawal to abandon 
his application and to proceed with the reference. Even if there is a 
compromise the umpire may make an award in accordance with the 
compromise. In fact’, the umpire ought to embody the admitted claim 
or compromise in the award unless the parties invite him not to do so. 
Probodh Kumar v. Union of India, A.I.R. 1953 Cal. 385 ; see also bames 
Lamont v. Hayland, (1950) 1 All. E.R. 341 =(1950) 1 K..B. 585 ; Gobordhan 
Das v. Jai Kissen, 22 All. 224 ; Hutchison v. Shef>fierion, (1849) 13 Q.B. 
955; Hari Kumar v. Lakshmi, A.I.R. 1916 All. 113 = 33 All. 380 ; 
Harakh Ram v. Lakshmi Ram , A.I.R. 1921 All. 384=43 All. 108. 

473. Appointment of arbitrator with consent of parties.— I he 

foundation of proceedings by arbitration is the consent of the parties to 
a decision by a extra-judicial tribunal, and where there is such a consent, 
the omission to move the court under paragraph 5(2) of schedule II to 
the Civil Procedure Code, would not render the award a nullity. Mahmud 
v. Kahinarah, 81 Ind.Cas. 574 = 28 C.W.N. 634= A.I.R. 1924 Cal. 665. So 
where the parties having consented to the co-option of the third arbitrator, 
the omission to follow the procedure laid down in paragraph 5(2) of 
schedule II of the C. P. Code did not vitiate the award. Ibid. The 
Arbitration Act does not limit in any way the number of arbitrators, nor 
does it prevent the parties if they choose to do so as a matter of business 
by common consent, altering the number or the constitution of the 
tiibunal so constituted. Abdus .S’. I.akur v. Alo/iam mad, 62 Ind.Cas. 
..*■:** “ A. L.J. 348 = 43 A. 456. In the above case the court observed: 

After the arbitrators and umpire had entered upon their duties, the 
piescnt respondent, who objects now to the filing of award gave his 

evidence....he is absolutely estopped by the well-known principle of 

equity from raising the question now that the matter has been decided 
against him.” In that case the court has also held that where the 
oiigmal appointment of the arbitrators and the umpire was in writing 
attending to the strict principles of law, a variation of it could not he 
31 
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enforced against either party against the will of the other without some 
writing by common consent. 

474. Death of an umpire.—Where an umpire dies without making 
an award and the reference is pending it cannot be said that it is_uj in ^es- 
sary to appoint another umpire. Probodh v. Union of India, A.I.R. 1953 

Cal. 385. 


Power to party to 9. Where an arbitration agreement 

appoint new arbitrator provides that a reference shall be to two 
or in certain oases, a ^ rbitrators> one to be appointed by each 

sole arbitrator. party, then, unless a different intention is 

is expressed in the agreement , 

(a) if either of the appointed arbitrators neglects or refuses 
to act or is incapable of acting, or dies, the party who appoint¬ 
ed him may appoint a new arbitrator in his place ; 

(b) if one party fails to appoint an arbitrator, either on- 

oinallv or by way of substitution as aforesaid, for fifteen clear 

days after the service by the other party of a notice in writing 
to make the appointment, such other party having appointed his 
arbitrator before giving the notice, the party who has appointed 
an arbitrator may appoint that arbitrator to act as sole arbitra¬ 
tor mthe reference, and his award shall be binding on both 
parties as if he had been appointed by consent : 

Provided that the Court may set aside any appointment as 
sole arbitrator made under clause (6) and, either, on sw # 
cause being shown, allow further time to the defaulting V ar jV 
appoint an arbitrator or pass such other order as it thinks fit. 

Explanation.— The fact that an arbitrator or v-mpire,^after 


a request by either party to enter on and proceed, W ith the re 
ference, does not within one month comply with the request may 
constitute a neglect or refusal to act within the meaning of sec 

tion 8 and this section. . . , , Tndian 

475. N.B.—This section is based on section 9 of the o 
Arbifrltion Act of 1899, which again was based on section . 6 of th | | h 
Arbitration Act, 1889. This section corresponds to S. 7 of tne r. g 

Arbitration Act of 1950. sec- 

476. Reason of change.— Section 9 o£ . the d P.ections - “Provision is 
tion 9 of the old Act of 1899 in the following *«*«»» • th * default i ng 

made to suit mofussil conditions by ™Ung^ ^ f " om the rece ipt of 
party’s time for appointing of an arbitra it’clear that it is only 

notice, and the proviso is elaborated ( a )I d not as the arbitrator of 

in the arbitrator’s capacity as sole arbitra 1 aside the appointment, 

the party appointing him) that the cour y being shown, to allow 
and (6) to permit the court, toraake such alterna- 

further time to the defaulting^ p^^ ^ c[auses Y to L . A . Bill No 34 of 1939. 
live order as « thinks fit. N dated 2 2nd j uly> i 93 9, pag e 142. 

" m .t sat, co™L..--w. h.ve *• 
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words ‘or is removed* from clause 8(1) ( 6 ) and also from clause 9(a) to 
remove the inconsistency which would otherwise exist between these 
clauses and clause 12 , which gives to the court and not to the parties power 
to appoint arbitrators in place of arbitrators removed by the court.— Report 
of the Select Committee. Vide Gazettee of India, Part V, page 35 “Clause 
9 .—The first change made in sub-clause (a) brings the clause into accord 
with the wording of clause 2(1) (5). The second change has been explained 
in our remarks on clause 8 . In clause 9(6) we have extended the time 
there given from seven days to fifteen days and have provided that it shall 
date from service of notice and not receipt of notice in order to relate 
it to a definite ascertainable point of time by the help of the provisions 
of clause 42 of the Bill. We have also added an Explanation, applicable 
to both section 8 and this section, of the expression ‘neglects or refuses to 
act.”— Report of the Select Committee. Vide Ibid. 

478. When a party can exercise his power to appoint a new 
arbitrator. —-The following conditions must be fulfilled before a party 
can appoint a new arbitrator : — 

(1) The existence of a valid arbitration agreement ; 

( 2 ) the agreement must provide that a reference shall be to two 
arbitrators ; 

(3) that the said two arbitrators are to be appointed One by 
each party ; 

(4) the arbitration agreement must not express an intention that the 
power is not to be exercised ; 

(5) the party wishing to exercise the power must have appointed his 
arbitrator : and 

( 6 ) such arbitrator must have refused to act, or be incapable of 
acting, or have died. 

479. When a party can appoint his arbitrator to act as a sole 
arbitrator. —The following conditions must be fulfilled before a party may 
be allowed to appoint his arbitrator to act as sole arbitrator : — 

(1) The existence of a valid arbitration agreement ; 

( 2 ) the agreement must provide that the reference shall be to two 
arbitrotors ; 

(3) that the said two arbitrators to be appointed one by each party. 

(4) the arbitration agreement must not express an intention that the 

the power is not to be exercised ; 

(5) the party wishing to exercise the power must have appointed 
his arbitrator before service of notice ; 

( 6 ) there must have been a failure on the part of the other partv 
to appoint an arbitrator, either originally or by way of 
substitution ; 

(I) fifteen clear davs must have elapsed after service of notice in 
writing asking to make the appointment : and 

\ 8 ) failure on the part of the other partv to make the required 
appointment. 

But such appointment is subject to the proviso that the court mav 
set aside such appointment and allow the defaulting partv further time to 
appoint an arbitrator or pass such other order as the court thinks fit. 

480. Scope of the Section.—The procedure laid down bv this 
section has no application to an arbitration agreement which provides for 
a reference to appointed arbitrators as distinguished from arbitrators to 
be appointed. Harirnm v. Gohindram . A.I.R. 1949 Sind 24. This section 
does not apply where the reference is to three arbitrators—one to be 
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a ppointed by each of the parties, and the third to be chosen by the two 
so appointed {Smith and Nelson, In re, 59 L.J.Q.B. 533=25 Q.B.D. 545 = 
63= L.T. 475. See also, Gumm v. Hallet, 41 L.J.Ch. 514 = L.R. 14 Eq. 
555 = 26 L.T. 468, but see S. S. Den of Airlie & Co. v. Mitsui, 106 L.T. 
451 = 17 Com. Cas. 116)—or where the reference is to five panchayatdars 
(Kunthi Animal v. Sarangapani Chctti, 54 Mad. 198 = 130 Ind.Cas. 668 = 
33 L.W. 60 = A.I.R. 1931 Mad. 170 = 60 M.L.J. 498 following, In re, 
Baboldas Khem Chand, 57 Ind.Cas. 997=45 Bom. 1). Where two arbi¬ 
trators have been mutually agreed upon and they have been appointed 
as such by the parties, this section has no application because the language 
used herein has reference to a case where the submission is to two 
arbitrators, one to be appointed bv each party. General Electric Co. v. 
Siemens, Ltd., 56 Cal. 848 = 116 Ind.Cas. 625 = A.I.R. 1929 Cal. 177 = 33 
C.W.N. 418=49 C.L.J. 19. See also, Utlamchand Brijlal v. Balmokand, 
A.I.R. 1929 Sind 55=107 Ind.Cas. 890; Yeates v. Carutu, (1895) 2 Ir.R. 
146 ["a case decided on section 15 of the Common Law Procedure Amend¬ 
ment Act (Ireland), 1856, which corresponds to section 5 of the English 
Arbitration Act, 1889]. This section is intended to supplement and not 
to override the special contract of the parties. Shaw Wallace v. Subbier, 
52 Ind.Cas. 205 = 44 Mad. 406 = A.I.R. 1921 Mad. 58; see also Sasoon & 
Co. v. Ram.Dutt, 50 Cal. 1=49 T.A. 366 (PC.) = A.I.R. 1922 P.C. 374. 

In Gopalji Kuverji v. Morarji Jerm, 50 Ind.Cas. 411=21 Bom.L.R. 
308 = 43 Bom. 809, Scott, C.J. observed: “Section 8(1)(5) does not 
apply to the case of independent appointments of two arbitrators. In 
such case when a vacancy occurs, it .would ordinarily be filled by the 
original appointer, as contemplated in section 9.” Haywar, /. observed : 
“The Indian Arbitration Act applies to the appointment of a single 
arbitrator and in certain cases to the appointment of two arbitrators. 

Does is apply in any case to the appointment of three arbitrators ?.It 

is not, in my opinion, open to us to extend this special jurisdiction to 
special contracts not clearly contemplated and expressly mentioned in 
by the act. Thus it is not open to us to interfere where the reference 
is to two arbitrators to be appointed nor one by each party but the two 
jointly by the two parties.” Now in such a case interference by court 
under the amended section 8 is proper if all the procedure laid down 
in that section has been followed. 

Section 8 refers to the power of court to appoint arbitrator or 
umpire in cases of neglect, refusal to act, incapacity of acting and death 
of appointed arbitrator or where the parties do not concur in the 
appointment of an arbitrator or arbitrators. But this section empowers 
a party to appoint his arbitrator as the sole arbitrator. Balmokund v. 
Utiamchand. A.I.R. 1927 Sind 177 = 100 Ind.Cas. 890. Tn Shaw Wallace 
& Co. v Subbier & Sons. 44 Mad. 406 = 40 M.L.J. 166 = (4921) M.W.N. 148 
= 29 M.L.T. 249 = 14 L.W. 42 = 62 Ind.Cas. 205, Wallis, C.J. observed: The 
parties to a contract are at liberty to make any agreement they like as to the 
appointment of arbitrators and as to what is to be done if one of the 
parties omits to appoint an arbitrator as provided in the contract. 
Because, however, contracts may fail to provide what is to be done in 
such an event, section 9 of the Indian Arbitration Act. which substan¬ 
tial! v reproduces a section of the Common Law Procedure Act of 1854. 
and of the English Arbitration Act, enacts that ‘where a submission' 
provides that a reference shall be to two arbitrators, one to be appointed 

by each party.unless a different intention is expressed therein.' 

then [clause (5) ] ‘if one party fails to appoint an arbitrator.for 
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seven clear days after the other party.in the reference . This 

section, in my opinion, has no application where, as in the present case, 
the parties by their contract have provided that a different course should 
be adopted in the event of one of the parties failing to nominate 
because the section is not to apply where a different intention is expressed 
in the contract. In the present case the contract provides: Should 

either party omit to nominate an arbitrator within seven days of the 
receipt ot a notice calling on him to do so, the other party shall be at 
liberty to nominate both arbitrators’, in other words, in the event ot a 
dispute arising either party to the contract is to at liberty in the first 
instance to call upon the other party to nominate an arbitrator within 
seven days of the receipt of a notice calling on him to do so, 
and if the other partv fails to do so then to nominate both arbitrators 
himself Not only is he to appoint both arbitrators, but the nomination 
of both is to be after the failure of the other party to appoint There is, 
therefore, no room for the application of the section which provides 
that 'unless a different inccntion is expressed/ a party desiring arbitration 
is first to appoint his own arbitrator, then to give notice to the other 
party to appoint an arbitrator and on his failing do so, appoint the 
arbitrator he had himself appointed to be the sole arbitrator. That is 
an entirely different procedure which is excluded by the terms of the 
contract, with the result that section 9, which was intended to supplement 
and not to override the contract of the parties, has no application to the 
present case. Where the contract provides’ otherwise, an appointment 
cannot be made under section 9, clause .(6), and it also follows that the 
proviso enabling the court ‘to set aside any appointment made in pursu¬ 
ance of clause ( h )’ has no application. Similarly, in Gumm v. Hallett, 
14 Eq. 555 = 41 L.J.Ch. 514 = 26 I.T. 468. it was held, with reference to 
the corresponding section 13 of the Common I.aw Procedure Act, 1854. 
that it had no application to a contract, which provided that either party 
should appoint one arbitrator and a third to be chosen by the two so 
appointed. The learned Judge appears to have been influenced by the 
proviso in clause 12 of the contract that the arbitration is to be conducted 
in accordance with the provision of the Indian Arbitration Act, but this 
is not to be read as varying the express provision of the contract as to 
the appointment of arbitrators, especially under the Act itself the pro¬ 
visions of clause (b) of section 9 do not applv where a different intention 
is expressed in the contract.” [but see S. S. Den of Airlie v. Mitsui & 
Co., (1912) 106 L.T. 45 J. 

In the same case Ramesam, J. observed: “but it is contended that 


the last sentence attracts the provision of the Indian Arbitration Act, 
section 9(6), which required that the party serving notice on the other 
calling upon him to nominate should previously have ‘appointed an 
arbitrator’. The appellant, in reply, relics on the words in section 9. 
‘unless a differernt intention is expressed therein*. It is conceded bv 
Mr. V. V. Srinivasa Iyengar, the learned vakil for the respondent, that 
so far as two arbitrators arc contemplated bv clause 12. in the place of 

. - * - , prr ; nn on A ‘ - :-: - ■~ 


the sole arbitrator referred 


‘rl in'orotn intnntimi 


expressed, but not in so far as section 9(6) required the ‘previous appoint 
ment of his arbitrator', bv the party calling on the other to make his 
appointment. I am unable to agree with this contention. The words 
‘shall be at liberty to nominate both the arbitrators.’ do. in mv opinion, 
express a different intention and arc inconsistent with any obligation on 
the party of the nominating partv to appoint an arbitrator before calling 
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on the other party to do so. In this view it is unnecessary to consider 
the cases of Thomas v. Fredricks, (1847) 10 Q.B. 775 = 16 L.J.Q.B. 593, 
and Tuo v. Harris, (1947) 11 Q.B. 7 = 17 L.J.Q.B. 1, relied on by the 
respondent. I, therefore, hold that the arbitrators were validly appointed." 

So also where a contract contained an arbitration clause, namely, “It 

is further agreed that if within 20 clear days.after being requested 

by letter addressed to his or their usual place of business either party 
fail to appoint an arbitrator or surveyor ready and willing to act, the 
decision of the arbitrator or surveyor appointed by the other party shall 
be in like manner binding on other parties," it was held that the clause 
covered the case of appointment of a fresh arbitrator when the arbitrator 
already appointed had declined to act and so the party whose arbitrator 
had refused to act should have given a chance to appoint a fresh arbitrator. 
Shanker v. Phulchand, 126 Ind.Cas. 10 = (1930) A.L.J. 1147 = A.I.R. 1930 All. 
584. In the above case Mukherji, J. observed: “Now we have to take 
up ihe second point and this is whether Mr. Dina Nath was entitled to 

act as the sole arbitrator. The matter would not have been very easy 

to determine, but we have fortunately a guide in a decision of their 
Lordships of the Privy Council in E. D. Sassoon & Co. v. Ramdutt Ram- 
hissen Das. A.I.R. 1922 P.C. 374 = 50 Cal. 1=49 I.A. 366 (P.C.) = 70 

Ind.Cas. 777 = 37 C.L.T. 336 = 27 C.W.N. 660 = 0923) M.W.N. 372 = 18 
L.W. 537 = 44 M.L.J. 758. Para. 15 of the contract [to be found at p. 

30 t'page of 50 Cal.) 1 reads as follows:—‘It is further agreed, etc. 

both parties. ? (i.e., as given above). “This rule, as it stands, 

contemplates and one appointment and one appointment alone, that it to 
say, if both the parties have once, each, appointed one arbitrator, the rule, 
does not take into consideration what was going to happen if one of 
the arbitrators died or declined to proceed with the arbitration. Both 

the arbitrators may have been, when they were appointed, ‘ready and 

willing to act’ within the meaning of the contract. No party could 
possibly know that the arbitrator appointed by him might, later on, 
change his mind and decline to proceed with the arbitration. The 
contract cannot be read as meaning that the arbitrator appointed must 
be one who should not, under any circumstances, decline to act, later 
on. Reading a similar contract as to arbitration, their Lordships of the 
Privy Council said that in their opinion the clause covered the case of 
appointment of a fresh arbitrator when the arbitrator already appointed 
had declined to act. The language of the two arbitration clauses is not 
identical, but the effect of them is similar. Their Lordships sav in' 
pao-c 10 of the report: ‘The effect of these provisions is that on a failure 
bv"either party to appoint an arbitrator which includes (in their Lordships 
opinion) a failure to appoint a subsituted arbitrator on the death or retire¬ 
ment of an arbitrator originally appointed—the appointment is to be 

made. . . f 

“The clause, therefore, which deals with the initial appointment ot 

an arbitrator may clearly be said as also dealing with the appointment of 
a fresh arbitrator, on the retirement of a former one 

“Reading, therefore, the arbitration clause at p. 30 in the light of 
the decision of their Lordships of the Privy Council, we are of opinion 
that the plaintiffs should have been given a chance to appoint a fresh 
arbitrator in place of Mr. Janki Nath. They were declined an oppor¬ 
tunity to make their appointment, although under clause 15 they 
20 days within which to do it. It is not proper that section 9 
Indian Arbitration Act (IX of 1899), should be imported into the contract 


had 
of the 
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. . K entered bv the parties themselves. The words ‘unless a 

d^erenr'ntemfon iS expressed therein' in section 9 clearly support this 
^rent^intemion.^ had 20 days - time within which to 

^ m f _ T h * M o 


Nath within the 20 days’ time witnin wmu. ‘ atZ iVT n * Nath 

fresh appointment. We are, therefore, of opinion that Mr. Dina N 

h'ul not the authority to make an award. . • 

In the Privy Council case of E. D. Sassoon & Co. v. Ramdutt Ramkissen 
Das (supra), their Lordships observed: ‘ Turning now to the substance 
of the case the main question is whether the submission to arbitration 
contain^ in expressing of a ‘different intention* which had the c lect 
of excluding the operations of s. 9(b) of the Arbitration Act In then 
Lordships* opinion, this question must be answered in the ^mam'e^ 
Each of the contracts provides that any dispute shall be ictci 
arbitration ‘in accordance with the rules and by-laws endoiscd on th 
contract’, and that such rules and by-laws shall form part of the contract . 
and by-law 15 is to the effect that, where one of the parties to a dispute 
fails to appoint an arbitrator within the time limited, the Chairman of 
the Association shall appoint an arbitrator whose appointment shall be 
as lawful and binding upon the defaulting party as though he himself 
had appointed such arbitrator.’ The contract further provides t ta 
both arbitrators and umpire must be persons engaged in the baled Jute 
Trade and that their award shall be final subject only to a right o 
appeal to the Committee of Association. The effect of these provisions 
is that on a failure by either party to appoint an arbitrator—-which 
includes (in their Lordships’ opinion) a failure to appoint a substituted 
arbitrator on the death or retirement of an arbitrator originally appoint¬ 
ed—the appointment is to be made by the Chairman on behalf o c 
defaulting party, so that in every such case there are to be two arbitrators, 
one appointed by one of the parties, and the other by the Chan man on 

behalf of the other party.; and this agreement appears to then 

Lordships to be quite inconsistent with section 9(5) of ihe Act, uncici 
which, if it comes into operation, the decision will be made by a single 

arbitrator chosen by one party only.” 

When both the arbitrators to whom a dispute has been refened 
refuse to act, each party has a right to appoint an arbitrator in the plate 
of the arbitrator previously appointed by that party, • and it one pait\ 
so appoints and the other party refuses to appoint an arbitrator in place 
of his previous arbitrator, the provisions of sub-section ( b ) of this section 
would conic into force and the party so appointing would be entitled, 
after giving notice to the other party, to appoint his own arbitrator as 
sole arbitrator. Vallabhdas v. Cawasji Fr/unji, 88 Ind.Cas. 90 = A.I.R. 
1925 Bom. 469 = 49 Bom. 706 = 27 Bom.L.R. 568. See also, Balmokand 
v. Uttamchand, A.I.R. 1927 Sind 177=100 Ind.Cas. 890. 

This section provides for appointment by way of substitution m a 
case when each party is entitled to appoint an arbitrator. It docs not 
provide for the case when one party is entitled in certain circumstances 
to appoint two arbitrators. Forbes Forbes v. Gul Mahomed, 1>- Inc. 
Cas. 706 = A.I.R. 1933 Sind 6. 

Where the arbitration clause provided that in case of dispute theie 
was to be a reference to two arbitrators and that if the bu^eis fai ec to 
appoint an arbitrator the sellers would have power to appoint an arbi¬ 
trator on behalf of the buyers but no such powers was conferred on 
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the buyers in the event of the sellers failing to appoint an arbitrator, 
it was held that the buyers in such an eventuality had their rights under 
this section. There the court observed: “No such power was conferred 
on the buyers in the event of the sellers failing to appoint an arbitrator. 
It followed, therefore, that the buyers in such an eventuality had their 
jjo-ht under section 9, Arbitration Act; See Kewalram v. Donald Graham 
2c Co., 5 S.L.R. 61 = 10 Ind Cas. 211. See also, the judgment of Repchand, 
A.J.C. in Uttamchand Brijlal v. Balmikand , A.I.R. 1029 Sind 55 at 
p 57. Assuming the conditions laid down in the arbitration clause had 
arisen, and this fact is not admitted, the buyers had a right under sec¬ 
tion 2, Arbitration Act, to nominate the arbitrator, when they had 
appointed, to be the sole arbitrator in the reference. Instead of doing 
so they purported to appoint another arbitrator in addition to the 
arbitrator whom they had appointed. This appointment was clearly 

invalid.Reliance has been placed on behalf of respondents 

No 1 on Keiuolram v. Donald Graham & Vo., S.L.R. 61 = 10 Ind.Cas. ^ , 

where it was observed that section 9, Arbitration Act gives a corres¬ 
ponding right to the other party. It must not however be in^rred from 
[he words corresponding right’ that the other party can also a pp°mt 
another arbitrator. Section 9 is clear on the point. ^he right of the 
other party in such circumstances is to appoint the arhitratoi whom he 
has nominated as also arbitrator.” Ramchand v. Breaker Dore & Co., 
27 S.L.R. 186 = A.I.R. 1933 Sind 328=149 Ind.Cas. 691. 

The Arbitration Act does not limit in any way the number o 
arbitrators, nor does it prevent the parties, if they choose to do so as 
a matter of business by common consent altering the number 01 1 

constitution the tribunal so constituted. Abdus Shakur v Mohammad 
Yusuf, 52 Ind.Cas 426 = A.I.R. 1921 All. 64 = 43 All. 456 = 19 A.L.J 34 
A submission in writing contained a reference to two arbitrates andl ar 
umpire. Subsequently, four additional men were appointed as. arbi¬ 
trators and neither side objected to the tribunal as ultimately constituted 
The seven arbitrators proceeded to make an unanimous award and °n 
an application, under section 11 of the Artatrawm Act^ iW*. byU« 

party in whose favour the award was made, t fd trat ' ion a nd had 

party objected that although het had had consented to the 

been a party throughout the . n P f “ n 0 8 le E al reference . Held that no 
award being made there was in fact g ^ additional foul; 

objection having bee duties ^and the objector having co-operated 

arbitrators entered upon^ then dut he- was absolutely estopped 

at acquiesced in the altered star _ from arising the question now 

by the well-known p P against him. Ibid. 

that the matter had been^dec bet w ee = M & Co . and the plaintiffs, M. fc 

A dispute having dema nded an arbitration under a clause in 

Co. gave notice tha. they’ M & C o. and the plaintiffs, which 

a charter-party, arbitrators, one to be appointed by each of 

Provided foi ar t b “ ,a a °” e y nt> if necessary the arbitrators to appoint a 

the parties “ u .."required the plaintiffs within seven clear days to 
third , and formal y q lai £ tifIs did nol appoint an arbitrator 

appoint then , piry o£ t he seven days gave notice of the appoint 

and M. & C “’ n a d ^an to act as sole arbitrator. The plaintiffs thereupon 

ment of a /summons for further directions, asking (inter aha) for an 
took out . - M g. Co from proceeding with the arbitration, 

alternately C leave" may be given to [’he plaintiffs to revoke the sub- 
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mission Held by Bray, ]. that the case came within section b ot the 
lsnelish Arbitration Act ot 13S9 and as such there was no jurisdiction 
in tne court to grant ihe injunction asked tor Hen o) Airlie Co., Ltd. v. 
Ziuui 6- Co., fob L.T. 8*3 = 1* Asp.M.C. 97. t his case was athrmed 
bv die Court ot Appeal in 10b C. 1. 451 — 17 Coin.Cas lib. 

' ' t he intention ot the parties is to be the sole guide tor determining 
the mode ot working out the submission and reaching a linal decision, 
the law ot arbitration is based upon the principle ot withdrawing the 
clispute from the ordinary courts and enabling the parties to substitute 
d Xmestd tribunal. Once that tribunal reaches a b nal decision as 
contemplated or agreed upon by the parties c 1.en r 1.e ^VrCit u oil Acc 
steps to help the parties to enforce the said decision, l-uzally \. Khtmj , 

5b Bom.L.K. 1005 = A.l.K. 1934 Bom. 47b .lillerences 

A policy ot insurance contained conditions that, it any dilleiences 

should arise'as to the amount ot any loss or damage such ditlerenccs 
should, independently ot all other questions, be rete.red to the decision 
of an arbitrator to be appointed in writing by the paines, or y 

could not agree upon a single arbitrator to the decision ot two dis¬ 
interested persons as arbitrators with the further condition as to appoint¬ 
ing an umpire but it contained no provision to meet the contingency ot 
one arbitrator after appointment refusing to act. In pursuance ot this, 
one party nominated his arbitrator and called upon the other party to 
nominate his arbitrator. The other party did so and the two arbitrate!s 
appointed an umpire. Subsequently, the arbitrator appointed by the 
other party refused to act. 1 he first party then called upon the othei 
party to nominate another arbitrator but the other party did not do it. 
Thereupon the lust party appointed their arbitrator as sole arbitiatoi 
and notified the same to the other party. This arbitrator pronounce*, 
his award. Held that section G of the English Arbitration Act .was 
inapplicable to the case and the award was invalid. South British 

Insurance v. Gauchi Bros. 110 Ind.Cas. 290 (P.C.). 

Where a submission clause empowers each party to the contract to 
nominate an arbitrator on behalf ot his opponent in the event of default 
but was silent as to the order in which each party was required to 
perform the reciprocal promise of nominating an arbitrator on his 
own default it was held that each party should himself nominate an 
arbitrator before calling upon his opponent to nominate an arbitiatoi. 

Shaic Wallace v. Gur Bux, 109 Ind.Cas. 262. 

481. Para. 2 of the First Schedule.— “If the reference is to an even 
number of arbitrators, the arbitrators shall appoint an umpire not latei 
than one month from the latest date of their respective appointments. 
Vide para. 2 of the First Schedule. 

482. Valid agreement. —"Arbitration agreement" means a written 


agreement to submit present or future differences to arbitration, whethci 
an arbitrator is named therein or not. In order that there may be a 
valid agreement to refer a dispute to arbitration under the Arbitiation 
Act, it is necessary that the agreement should be in writing and that mk h 
writing should embody all the terms of the agreement either dircctlv oi 
by implication. It is not necessary that such written document should 
he executed by both the parties. All that is required is that both the paities 
should accept a written document as containing the agreed terms : it 
might be in the form of a document signed by both parties containing 
the terms, or a document signed by one party containing the terms and 
a plain acceptance either signed or orally by the other party ; oi an 


32 


250 


THE ARBITRATION ACT 


S. 9] 

unsigned document containing the terms agreed to orally by both parties. 
Keshoram Mill v. Kanhyalal, 44 C.W.N. b07 ; Sugar Dealers v. Sxtaram 
1958 ALT. 521 = 1958 All. W.R. (H.C.) 629; Ramchandra v. Howrah 
Mills, 62 C.W.N. 773 = A.I.R. 1958 Cal. 620 ; A.I.R. ( 1955 ) S.C. 812 = 
1956 S.C.J. 64; Radhakanta v. Baerlin Bros. Ltd., 56 Cal. 118 — 51 ^ L.W.rj.^ 
2 201 = A.I.R. 1929 Cal. 97; Jubilee Chamber v- Lala Amnt Shah, A.I.K. 
1940 Lah. 180 = 42 P.L.R. 48; Mulchand v. Radha Kissen, 90 Ind.Cas. 
932 ; Shankerlal Lachmi Narain v. Jainey Brothers, 53 AIL 384 ; 


that if the submission is in writing, and is binding on both parties as 
their agreement, or as the equivalent in law to an agreement between them 

the statute is satisfied:* _ _ . T T /-u asm 

The case of Hickman v. Kent, etc., (1915) 1 Ch. 881 =84 L.J.Ch. 688, 

was followed in the case of Lyon Lord & Co., Ltd y. Firm of Chapst 
Umersi, 49 Ind.Cas. 135 = 12 S.L.R. 55. See also B rin daban ChandraDutta 
v Bisheswar Lai, I.L.R. (1937) 1 Cal. 606; Rambaksh v Bombay Cotton 
128 Ind.Cas- 881=32 Bom.L.R. 1451 = A.I.R. 1931 Bom. bl. The terms of a 
“written agreement” may be collected from a series of documents, ana a 
“written agreement” does not mean that each party has to sign a document 
containing the terms. The plain acceptance of a documentcomatmg 
all the terms is sufficient. All that is required by section 2 (a) is that botn 
parties accept a written document as containing the agreed terms 
might be in the form of a signed document by both the parties c °" taI ° 
all the terms, or a signed document by one party conta * ni £|> her 

and a plain acceptance either signed or orally accepted y terms 

party or, in the third case, an unsigned document containing the ter 

of the submission to arbitration agreed orally by both ^“^doc^m'entary 
contract does not mean a contract which is proved by documentary 

evidence, but one in which the terms * re ex P r f'Iga - a'J R fgSl AU 
act of making it. Shankerlal v. Jainey, 53 All. 384-A.I.R. 1931 ah. 

136 = 132 Ind.Cas. 324 = (1931) AL.J. 20 iq 2 QCal 97=56 

in Radhakanta Dass v. Baerlein Bros Ltd., A TR. 1929 Cal 9/ o 

Cal. 118 = 117 Ind.Cas. 540, Rankin, C /- observed Upon th P ^ 

the case-law at one time was in some con u • O R F) 724 — 45 

c r „ JT r> r*vni* Fx -barte Munro, (1876) 1 Q.B.L). — 

jpgses L" T % ri “s”„MSJSft 

be signed by bothP a £‘i 12 3 7 P £ 10 C.W.N. 814 Woodroffe, J. assumed 
LiladhurLoivjee,, • h j do not gather that the exact point was 

that to be t before him. In the case of Sukhamal Bunsidhar v. 

relevant to the case be 525 = 59 Ind.Cas. 75 = 18 A.L.J. 652, that 

liabu Lai Kedia& La.^ , aw in the judgment of Walsh, J. where he 

■d "“Weagree with the view taken by Woodroffe } in Ram.Naming 
s |r a ‘ d ™rnwiee (supra), and with the majority of the English cases on 
Liladhur L oarticularlv ' Cacrleon Tinplate Co. v. Hughes (supra), that 
this poin • P submission signed by both parties or their agents, 

provision in 1 1 ‘ 1 same has been laid down by my learned brother 

Latei m r , c (London) Ltd. v. Kanoolal & Co., A.I.K- 

1926 ’Cal”^* 53 Cal. 65. Page, J. has noticed certain other English 
cases. He has noticed the cafe of Baker v. Yorkshire Fire and Life 
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Assurance Co., (1892) 1 Q.B. 144 = 61 838 66 Association, 

case of Hickman v Kent or Romney Mask Sheefi Breeze ^ and ^ 

H915) 1 Ch. 88 = 84 L.J.Ch. 688 — oJ R~ainu 0920)2 K.B. 

case of Anglo-Newfoundland development Co v. * R ’ b „w e ver, that 

214 = 98 Lj.K.B. 570 = 84 J.P- 121 = 122 L e T_731- d Hei was 

these cases are to be d,s “"S"’ s ^ t as5e med to the arbitration clause. 

estopped from asserting *<, . ‘ h otbcr wav . The Arbitration Act of 

•■In my p.dgrnent the ]law s t:he omcr {or the best of Rood 

1889 and the Indian Arbitration Act(ot^ ^ > subtnit should b e signed 

reasons have not required that th ^ written agreement to submit 

hv both parties. What has been required is a ' r, « n 8 ew foundland 

w-r. “ 

r£w ; 

's?aa.“ 

skis 

mission. Rambahsh v. Bombay Cotton, 1- • ‘ /ioqqx i ok 144* 

H51=AIR 1931 Bom. 81; Baker v. Yorkshire , (1892) 1 Q.B. *** • 

In this view a subsequent oral agicement to res those of the 

arbitration agreement in writing for purposes , , ^ CWN 527 

Arbitration Act. is not barred. Rung!a Sons v. Jugomulal, 03 C. w.in 

_A 484.'Mutuality in aereenient.—It is of very essence of an arbitration 
that the submission should be mutual and that the award should 
mutual and binding. Official Receiver v. Kerson Das. A.I.R. 19-6 Mno 
909 = 95 IndCas. 750=19 SIR. 24. Sec also. Bur,nr v. EUerman t.ity 
lines. Ltd., AI R. 1925 Rom. 449 = 49 Rom. 845. But see Chetoomal v. 

Shnnkerdas. A I R. 1929 Sind 83 = 118 Tnd.Cas. 220. 

485. Legality of ajrecmrnl.—Term of business providing that 
disputes should be referred to arbitration of certain number of directors 
has been held legal. Jubilee Chamber v. 

180 = 42 P.LR. -18. 

486. Arbitration agreement where 

open to a party who is a maior to have .... .. 

his instance set aside, merely on the ground that one of the parties to i 
was a minor. An arbitration to which a minor is a party, is not in itsc 
void hut is voidable at the instance of tin* minor. Kodali Ramakolesirara 
v. Kodali Suryanarayana. A.T.R. 1940 Mad. 905 = 0940) M-W.N. —■ 

A 940) 2 M.T..T. 356 = 52 M.T..W. 373: Tames Finley v. Gurdayal. 70 Incl. 
Cas. -160 = A.I.R. 1921 Sind 91 =17 S I R. 93. The reference to arbitration 
l>v the guardian of the minor of a dispute between the parties one o 
whom is a minor is not illetral but is valid. Ramautar v. T.aniat . mg i. 
130. Ind.Cas. 810= A I R. 1931 Pat. 92 O 9 Cal. 334 relied onV Where a 
Burmese mother referred a dispute to arbitration on behalf of herst 
and her minor sons but it appeared that she was never appointed guar 


>1 (Cllitlll IllllllliLl Wi -- 

Amrit shah. A.T.R. 1910 bah 

minor is a party. —It is not 
an award which was made at 
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dian, held that the reference and the award were invalid and not Binding 
on the minors. V. K. Chettiyar Firm v. Ma Thung Shiue, 142 Ind.Cas. 
189. See also, Shanti Lai v. Munshi Lai, 139 Ind-Cas. 820 = 34 Bom.L.R. 
862 = A.I.R. 1932 Bom. 498. The agreement signed by a minor is absolu¬ 
tely void. But if it is signed on behalf of the minor by his guardian, 
legal or natural it stands on a different footing. But if the person 
representing that minor is not the facto or de jure guardian of the minor 
and has an adverse interest against him, the agreement would not bind 
the minor, and any award made on the basis of such agreement, much 
less where the arbitrators did not decide the matter upon their own 
judgment but decided it upon the terms of a compromise reached by the 
parties at which stage again the interest of the minor had not been looked 
into by the proper guardian the award would be vitiated. Satyanarain 
v. Jugal, (1958) A.L.J. 622 = A.I.R. 1958 All. 512. For dissolution of 
partnership, the minor members are necessary parties. Ibid. 

487. Reference by Court of Wards on behalf of a minor. The 
Court of Wards has power to refer to arbitration a dispute affecting the 
rights of a minor who is under its superintendence ; provided the 
reference to arbitration is for his benefit. The question of the right to 
repudiation on the ground that the reference was not for the benefit of 
the minors or entered into in good faith will be one for the minors to 
consider on their attaining majority. Isribai v. Pervibai, 121 Ind.Cas. 


between parties—refe- 

a suit which relates to 
a question of marriage 
Pervibai, 121 Ind.Cas. 
v. Ashraf Khatun, 30 


164 = A.I.R. 1930 Sind 195. 

488. Matter relating to personal rights 
rence.—There is no bar to refer to arbitration 
personal rights between the parties, for example, 
which is cognisable bv Civil Court. Isribai v. 

164 = A.I.R. 1930 Sind 195. See also. Faiz Ali 
P.l.R. 600 = 118 Ind.Cas. 464= A.I.R. 1929 Lah. 177. But the question 
of restitution of conjugal rights cannot be referred to arbitration as the 
matter must be decided bv the court itself. Afalkha v. Sardar ♦ 30 P.L. 
122=11 Lah.L.f. 89 = 116 Ind.Cas. 215 = A.I.R. 1929 Lah. 39. 

489. The agreement most provide that the reference shall be to 

two arbitrators.—In James Fin lav & Gurdaval Pahlajraj 76 

Ind.Cas. 660=17 S.L.R. 93 = AIR. 1924 Sind 91 Raymond A.VC. 
observed* “Now bv section 4 of Act IX of 1899. submission is defined 
as a written agreement to submit, present or future differences to arbitra- 
.ion whether an arbitrator is named therein or not. The submission is. 
therefore, the first steo in an arbitratton and tt should he ’n m.t.n ? in 
order to satisfy the Act dn Dhanfiatmal v. Ktshenlal 35 Ind Cas. 

r,ZG = ( 1916) 10 S.L.R. 1, Mr. Crouch , A.J.C. remarked that the definition 
of submission in section 4 covers both what is ordinarily termed an 
arbitration clause and also what is commonlv called a reference. l ne 
former is a contract to refer, the latter is a delegation of authority to a 
named arbitrator and an agreement to be bound bv the award.........Mr. 

Crouch would appear to be right in his opinion that ‘submission’ com¬ 
prises both what is known as the arbitration clause and what is known 
n S the reference. Sections 7. 8 and 9 of the Indian Arbitration Act do 
use the word ‘reference’ but in mv opinion this does not necessarily involve 
n formal reference to arbitration on stamped paper, for bv section 8. 
when the power of the court is invoked for the appointment of an 
arbitrator and the court appoints one. no formal reference need be drawn 
iin and a perusal of these three sections clearlv shows that the word 
‘reference’ is used as relating to the appointment of the arbitrators bv 
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virtue of the submission, which is the pivot of all references to arbitration. 
Now, in the present case the indent contains a distinct agreement between 
the parties to refer disputes of whatever nature arising out of the contract 
to the arbitration of two merchants whose decision is agreed to be accepted 
as final and binding. That is a submission in terms of the Arbitration 
Act and in pursance of it, either party appointed his arbitrator. In my 
opinion, the reference to arbitration is complete and it was unnecessary 
to follow it up with a formal reference to the arbitrators named. 

490. Reference. —An agreement between the parties to refer the 
matter to a person and abide by bis decision amounts to a reference to 
arbitration. Swaminathan v. Moona , A.I.R. 1933 Rang. 407. \Vide S. 
2(e) supra .] 

491. Two arbitrators—one should be appointed a convenor.— 

This section is only applicable when the reference is to two arbitrators. 
When more than one arbitrator is appointed it is absolutely necessary to 
appoint a convenor in view of the possibility that the arbitrators may 
not agree as to the time and date of sitting, or one of them may refuse 
to attend on the date fixed bv the other without refusing to act as an 
arbitrator in which case alone he is to be deemed as having vacated his 
place giving rise to the necessity of another arbitrator being appointed. 
Tf one of them has the power to convene the meeting of arbitrators so 
as to make it compulsory on the other to attend, and the latter refuses 
to attend, his conduct could, under certain circumstances be construed 
as amounting to refusal to act as an arbitrator, in which case the partv 
nominating him would be called upon to appoint another arbitrator : 
and if he fails to do so within a certain time, onlv one arbitrator would 
suffice, under section 9 (b). Ga ianand Sitaram v. Phulchand Fatcrchand , 
A.T.R. 1930 All. 675 = (1930) A T. J 1373- 131 Tnd.Cas. 552. 

492. Du tv of joint arbitrators.—Tn Re Beck a fid Jackson (18574 1 

C.B.N.S. 695. CressweU, J. observed: ‘‘T find the rules thus stated in 
Russell ou Arbitration, p. 209—speaking of the duty of ioint arbitrators— 
‘As they must all act. so must they all act together. They must each be 
present at every meeting : and the witnesses and the parties must he 
examined in the presence of them all : for the parties are entitled to have 
recourse to the argument, exoerienre. and judgment of each arbitrator 
at every stage of the proceedings brought to bear on the minds of his 
fellow judges, so that bv conference thev shall mutually assist each other 
in arriving together at a just decision. Rc Pleies and J\fiddlcton . (184 >4 
6 O.B. 845; Little v. Newton. (1R-1B 0 D.P.C. 437 = 2 Man. & G. 351 ; 
Staheorth v. Inns. (1844) 13 M. R: W. 466-9 Tur. 285’.” Tn Lord v. 
Ford. 5 F.l. Sc Bl. 404. Coleridge. J. observed: “Tt is now clcarlv 
established that cverv judicial act. to be done bv two or more, must be 
completed in the presence of all who did it : for those who are to he affected 
bv it have a right to the united judgment of all up to the vet v last 
moment.” See "also. A Tor can v. Boult. 11 WR. T n<>\4 265-7 T.T 671. 
British Afetal (lorfyoration v. T.irdloir. (19384 1 All. F..R. 135 54 T.T..R. 

*67. Tn Re Plews and Middleton (snfna'i. C.nleridcr. J. observed: ‘‘To 
uphold this award would be to authorise a proceeding contrary to the 
first principles of justice. The arbitrators here tarried on examinations 
apart from each other, and from the parties to the referente : whetcas 
it onyht to have been conducted bv the arbitrators and umpire jointly, 
and in the presence of all the parties ” 8ee also. Nand Ram v. Fakir 
Chand. 7 All. 523 = (1RR54 A.W.N. 139: Thammiraiu v. Rahiraju. 12 
Mad. 113; Ma Sin v. Ma Pit. A.T.R. 1930 Rang. 136 = 121 Tnd.Cas. 801 = 
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7 Rang. 715 ; Fatally Jivaji v. Khimji Poonja , 36 Bora.L 1005 == A.I.R. 
1934 Bom. 476; Bagaya v. U.Paduma, 12 Rang^ j28_149 lndC . 

into during the absence of the arbitrator and where the dec.sio ^ ^ 

arbitrators is that of all the arburators. ? 1QS1 Cal 53 See also, 

269 = 129 Ind.Cas. 428 = 34 C.W.N. 689 - A.I. . ' : Killamsetti, 

Nadir Chand v. Gobmda Chunder, 2 C.L.J. 61 , Varanarm v. tv 

2 L 493f° Unless a different intention is expressed in the agreement. 

—This section is not applicable "’here different intention is express ^ 

in the agreement. Shaw Wallace v. font 62 IndUas^ 205 

44 Mad 406 = 40 M.L.J. 116 = (1921) M4V.N. >48=, 197 = 
LW 42; Shanker v. Phulchand, 126 Ind.Cas. 10 ( p as 

AIR 1930 All. 584: E D. Saloon dr Ca^ Rarndutt ^ 

C.L.T. 336 = 27 C.W.N. 660 = H923) M.W.N. ™ = ™ c £ ^ 62 . 

M.L.J. 758; Shaw Wallace v '°) irhU n n rJ £Co AIR 1933 Sind 328 = 
1929 Sind 58; Ramchand v. Broker 5 sL R 61=10 Ind.Cas. 

27 S.L.R. 186: v. Don«/rf ° r ”w a different intention 

211. This section is applicable orrtv ^ n ' t Sawyer v. Louis Dreyfus. 

7 ST.R XT | = S 20 d Ind.Cas. ^4 For further details aide the Topic "Scope 

of the Section”, supra. 

CLAUSE («)• 

_Scone of.—Bv the rules of the Kanpur Sugar 

....I 49 . 4, Sfion the^ Secretary of the Association is empowered to 
Mills Associat the pane l of members. In the under mentioned 

appoint arn < Association nominated one Man Singh as an 

tl l e S ^7on y the date of the award he ceased to be a member of the 
•ybi”:?^ n bUt Now the question is whether the award is valid. “Section 
Assoc tatio • parties in certain eventualities to appoint fresh arbt- 

LCs These provSs are specific. Thev provide for certain conttn- 

for example: if the arbitrator neglects or refuses to act. or is 
T cl ^ V i £ acting or dies the partv which appoints him may appoint 
incapable ^ 5 his plaC e. None of these contingencies arise m this 

T^nd therefore it cannot be said that the intimation given by the 
rase and. t A<;soc iation that Man Singh (the arbitrator appointed 1 ) 

T'cn e t he an X,or. was proper.” Per Sankar Saran. / In 

had ceased „ n ni1a.I AI.R. 1951 All. 359. In the same case Bind 

T £* j said- “The second point is whether Charan Das could 

a^loie arbftrator ..The applicant appointed Man Singh and 
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the opposite party appointed. Charan Das. The applicant maintained, 
throughout that Man bmgh should be a party to the decision of the case, 
but the Secretary of the Association thought otherwise. He was of the 
view that as Man Singh had ceased to be a representative of a niembei 

of the Association, ne had no authority to act as an arbitrator.••••••• 

Jl he arbitration proceedings started by virtue ot the parties being 
members ot the Association which provided that the dispute among the 
members shall be decided by arbitration. The bye-laws do not provide 
in express terms that an arbitrator shall cease to have authority as such 
by ceasing to be the representative of a member of the Association. 1 hen 
section 9 of the Act provides that another person can be appointed m 
place of a duly appointed arbitrator only in certain specified circums¬ 
tances, namely neglect or refusal by the arbitrator to act, his incapatit) 
of acting or his death. There is nothing on the record to show that 
Man Singh even neglected or refused to act as an arbitrator, that lie 
became incapable. Needless to say that he is alive. None of the con¬ 
tingencies contemplated by S. 9 exists in the present case. Man Singh 
was eligible to be appointed as an arbitrator on the date on which the 
applicant appointed him as such. His subsequent disqualification has not 
the effect of taking away from him the authority of an arbitrator because 
the Arbitration Act makes no such provision.” 


495. “Either.”—The word ‘ either” is used in 
it may happen that one or both of the arbitrators 
I'allabhadas v. Cowasjee, 88 lnd.(,as. 90 = A.I.R. 
Bom. 406 = 27 Bom.L.R. 568. 


clause ( a ), because 
may refuse to act. 
1925 Bom. 469=49 


496. Neglect to act. —By section 6 (l) of the English Arbitration 
Act of 1934, the court may, on the application of any party to a reference, 
lemove an arbitrator or umpire who tails to use all reasonable dispatch 
in entering on and proceeding with the reference and making an awaic . 
But neither in section 6 of the English Arbitration Act ol 188J not in 
section 9 of the Indian Arbitration Act 1899 there was any provision 
as to what is to happen if he should tail or neglect to act as arbitrator. 
Following the English Act of 1934, the Legislature has made provision 
rn this Act for the negligence on the part ot an arbitrator by explanation 
of this section one month's delay after request would constitute neglect. 
See also, Willoughby, v. Willoughby, (1817) 16 L.J.Q.B. 251. 

497. Dies.— Vide notes under section 20 infra under the heading 
Death or refusal of arbitrator. 

498. Refusal to act—what amounts to.— 1 he fact that an arbitratoi 
or umpire, after a request by either party to enter on and proceed with 
the reference, does not within one month comply with the request may 
constitute a neglect or refusal to act within the meaning of this section. 
Vide Explanation. Where reference to two arbitrators, one to be appointed 
1»V each party is made, each party has right to appoint anothci in 
place of an arbitrator refusing to act. One party refusing to appoint, 
the other can appoint sole arbitrator. / allahhdas v. Cou’asji hraniji 
Co., 88 Ind.Cas. 90 = A.I.R. 1925 Bom. 169 = 49 Bom. 706 = 27 Bom.L.R. 
568. A railway company and the owners ol lands which were requited 
by the company, appointed, under the Lands C-lausc Consolidation Act. 
arbitrators, who appointed an umpire. 1 he arbitrators and umpire met 
on the 4th of November, and adjourned to the following day. On that 
dav. Mr. M’deruiott the company’s arbitrator could not attend. On that 
day, early in the morning, the solicitor for the company received a letter 
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from Mr. M’Dermott, their arbitrator, saying that he was prevented from 
attending the reference on that day by urgent business, but suggested that 
the arbitration should be proceeded with, and that he should be furnished 
with notes of the proceedings in the reference. The company’s solicitor 
went to the place of meeting, and communicated the contents of the lettei 
to the solicitor of the other party and to the other arbitrator and the 
umpire. The question was whether he (Mr. M’Dermott) refused to acr 
In answering the question in the negative Vive-Chancellor Knight Bruce 
observed : “The absence of M’Dermott, on that day, may have been 
possibly an act not of strict propriety on his part ; but that did not 
enable the other arbitrator and the umpire, or either of them, no proceed 
without him on that day, if there were not a ‘refusal’, as I think there was 
not” Re Hawley, (1818) 2 I)eDex. Sc S. 33. Where an arbitrator who 
has tendered his resignation to act as arbitrator takes back the resignation 
on the application of the parties and request of court and accepts fees 
and continues proceedings, he does not become functus officio and no 
fresh orders of court resubmitting the case to him is necessary. Kashmiri 
Lai v. LaI Khan, A.I.R. 1934 Lah. 704 = 35 P.L.R. 572 = A.I.R. 1934 Lab 
632; Joymungal Singh v. Alohan Ram, 23 W.R. 429 (P.C.). See also, 
Gajanand Si la ram v. Ehulchand Fatechand, A.I.R. 1930 All. 675 = (1930) 
A.L.J. 1373=131 Ind.Cas. 552. One of the arbitrators intimated that 
he wanted to resign. The court should follow the provisions of this 
section. Bhailal v. A ma ratio I A.I.R. 1963 Guj. 141. 


CLAUSE (5). 

499. Clause (b)— scope of.— Section 9(5) applies only in the absence 
of contract providing otherwise. Shaw Wallace v. Subbier and Sons,, 
Ind.Cas. 205=44 Mad. 406 = 40 M.L.J. H6 = (1921) M.WN. 148 " 
M L.T. 249=14 L.W. 42; Sfumher v. P/iuIcfiand , 126 Ind.Cas. 10 
A LT 1197 = A.I.R. 1930 All. 584; E. D. Sassoon & Co. v. Ramdutt Ram¬ 
ins sen Das AIR 1922 P.C. 374 = 50 Cal- 1 49 LA. 366 (P.C.) = 70 Ind.Cas. 
777 = 37 GL.J.' 366 = 27 C.W.N. 660 = (1923) M.W.N. 372=18 L-W. 537 = 44 
M L I 758 Where an arbitrator appointed by one party is made sole 
arbitrator under section 9, the other party having refused to appoint his 
own. but he afterwards refuses to act the procedure to be fc lo'ved .s not 
that laid down in section 8 (1) (6) ; but that in section 9 will be repeated 
and the party, who appointed the arbitrator, who became the sole 
arbitrator P may appoint a fresh arbitrator after giving notice to the other 
sMe c’;«"' c/iW v. Bahnokand, A.I.R. 1929 Sind 55 = 107 Ind.Cas. 
435 ' In the above case Rape hand, A.C.J. satd : “It, therefore, falls clearly 
within the purview of section 9 of the Indian Arbitration Act, which 
supplements the requisite machinery for enforcement of an agreement to 
submit disputes to arbitration of that nature. I can find nothing 1 
section 9 to suggest that the same machinery may not be invoked over 
a<>ain and the whole procedure gone through from the beginning to the 
end if on account of any unforeseen circumstance the nominee of one 
of the parties who is appointed as the sole arbitrator under the provisions 
of c lause (b) of the section refuses or neglects to act. I lie repetition o 
the procedure laid down by the section, on a refusal or neglect of me 
sold arbitrator so appointed, affords a fresh opportunity to the party w u 
lias made default in the first instance to reconsider his position and t 
appoint it he so wishes his own nominee when he is called upon to d 
so again Now, if clauses (a) and (b) of section 8 of the Indian Aibitra- 


POWER OF PARTY TO APPOINT NEW ARBITRATOR 


257 


S. 9] 


lion Act are carefully analysed they clearly show that neither of them 
applies to a submission which provides tor the appointment of twoi 
•arbitrators one by each party.” 

In Drummond v. tiamner, (1942) 1 K.li. 382 = (1942) 1 All. E.R. 
398 = 111 L.J.K B. 385, which was a proceeding between landlord and tenant 
the landlord served a notice on the tenant in which he gave the tenant 
the name of the arbitrator R. G. VV. and required the tenant to name 
his arbitrator within seven days. The notice concluded “failing which 
the said disputes and differences will stand referred to the said R. G. W. 
alone as sole arbitrator.” A copy of the notice was at the same time sent 
to R. G. W. No appointment was made by tenant within seven days and 
R. G. W. sat as sole arbitrator and made the award. Held, that there 
had been no valid appointment ol R. G. W. as sole arbitrator under 
section 6 (b) of the Arbitration Act, 1889, and that even if the words 
quoted did constitute a valid appointment, it was made before the expiia- 
uon of seven days after the service of notice, and therefore that award 
must be set aside. Atkinson, J. said : “ 1 here is a further difficulty in 
the way of landlord: he never did appoint Mr. Woolley as sole arbitrator, 
ihc terms of section 6 (5) of the Arbitration Act, 1889, are clear, and 
under it the party who desire his arbitrator to act as sole arbitrator is 
icquired so to appoint him, and lie can only do this after the other party 
has failed to appoint his arbitrator for seven clear days after the service 
of the notice upon him requiring him to do so. These two points are 
emphasized in Russell on Arbitration, 13th Edn.., p. 127.” See now pp. 
175, 179 of the loth Edn. 

l'he power to a party to appoint a sole arbitrator has been conferred 
by sectron 9 (5) and the pre-requisite condition for exercise of that power 
is that the other party fails to appoint an arbitrator for fifteen clear days 
after the service of a notice in writing to make the appointment. T. he 
appointment of a sole arbitrator before this xime is bad, and an award 
by him invalid. Dominion of India v. Kalyan Kumar, 53 C.W.N. 180. 
1 be appointment of an arbitrator by a party is not considered complete 
until it has been notified to the other side. Ibid , 


K and M entered into a contract of sale of certain goods on terms 
and conditions of the importing office of the goods. The contract between 
the parties contained an arbitration clause which provided that all disputes 
of whatsoever nature, unless amicably settled, should be referred to two 
arbitrators, one to be nominated by each under the provisions of the 
Arbitration Act. Upon a dispute having arisen K nominated one arbi¬ 
trator on his behalf and called upon M to nominate one for him within 
three days. On failure of M to do so K. himself appointed an arbitrator 
on behalf of M. This was in accordance with arbitration clause con¬ 
tained in the contract between K and the importing office. Held, that 
the arbitrators acted without jurisdiction because whatever terms and 
conditions of the importing office were to be incorporated in the contract 
between K. and M, the arbitration clause in the contract of the office 
could not be incorporated by implication because the contract between 
K. and M actually contained a separate arbitration clause and hence the 
appointment of another arbitrator by K on behalf of M was in contra¬ 
vention of the provisions of section 9. Arbitration Act, and hence illegal. 
Kishanchand Sanlram v. ROrhaldas, 180 Ind.Cas. 143 = A.1.R. 1939 Sind 


24. Under this section unless there 


formal appoi n t men t 


the 


words of clause 
to himself the 


(b) the arbitrator appointed by one party cannot arrogate 
functions of a sole arbitrator on the refusal of the other 
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party to appoint an arbitrator. Harichand v. Lachman, 50 P.L.R. 57 = 
A.I.R. 1948 East. Punj. 11=2 D.JL.R. 956. 

In the above case Teja Singh, J. observed : “As regards appointment 
of the arbitrator, it is conceded that each party was to nominate its own 
arbitrator and notices were given to other two firms by the counsel of 
the firm Hari Chand Sat Pal that had appointed separate arbitrators to 
settle the disputes. It is also conceded that the other side were given 
fifteen days’ time to appoint their arbitrators but they failed in this. 
The procedure that is to be followed in cases of this kind is laid down 

in S. 9, Arbitration Act. It will be seen from clause (b) that after 

,tlie other side had refused to appoint their arbitrator within 15^ days of 
the service of the notice upon them, it was open to the appellants’ counsel 
to appoint their own arbitrators as sole arbitrators in the reference, but 
they did nothing of the kind. The appellants’ learned counsel argued 
that there was no necessity of a formal appointment of the arbitrator 
previously aoppointed as sole arbitrator but I do not find it possible to agree 
with him. The words of clause (b) appear to me be very clear and as 
I read them, my opinion is that unless there is a formal appointment in 
the words of the clause the arbitrator appointed by one party cannot 
abrogate to himself the functions of a sole arbitrator and has no juris 
diction to proceed with the reference. The words of the proviso to 
section strengthen this conclusion. It lays down that after an arbitrator 
appointed by one of the parties has been appointed as the 
under clause* (5) a special right accrues to the other party hav ® 

appointment cancelled by the court and to apply for g gj- formal 

time for appointing his own arbitrator, and to hold tha:no formal 

appointment need be made, would be to deprive the other party o 

that right.” be sent b whom.—-Where the dispute is between 

the members of an association, the Secretary of the Association is agent 
o, ,11 .he members .mi 

as a notice from a party for pui poses oi o. v ) J s 

Lai, A.I.R. 1951 All. 359=1950 A.L-J. 698. 

501. Reference a« the option of a party—appl.cat.on of.section 
y (b).— Parties to a suit had entered into a contract whereby the plain 
tiffs had sold and defendants had bought a quantity of sugar The 

contract contained, among others an arbitration clause in the M owing 

Jj.nntp to be settled by arbitrations under the rules or 

the Bengal Chamber of Commerce or at the option of the se * ler * * * 
", h orhifrarion of two European sugar importers of Calcutta,. 

Lul \nooimed by"he sellers and one by "the buyers.’’ Dispute arose 
one to PP . ff e i ec ted to have the arbitration of two European umpor- 
and the plaintiffs Bengal Chamber of Commerce. They did 

ters and dedmed to go^o whc on the matter having been 

ut l l ^fTfX e the arbitration of the Chamber by the defendants, an ex parte. 
leferied , was held that the plaintiffs-sellers having elected 

awaid w Arbitration of two European importers it was not open to 
7 en lems-buyers to have the dispute arbitrated by the tribunal in 

thC : fhfn as in the case of failures of the plaintiffs to appoint an arbitrator 
questum. as m «^fixed in the absence of a different intention expressed 
within th■ n th ^ p roce dure laid down in section 9, sub-section (b), 

1X f thr* Arbitration Act should have been followed. Sundermal v. Tr * bh V' ba p’ 
Sp Vnd Os 769 = 51 CaL 657* A.I.R. 1924 Cal. 828 (per Buckland h). 
But where*in a similar case, the seller has never exercised his opinion. 
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an award by the Chamber of Commerce is a valid award. Bhoivani Das 
v. Harsukh Das, 80 Ind.Cas. 501 =27 C.W.N. 933=A.I.R. 1924 Cal. 524. 
This case was decided in the court of first instance by Mr. Justice Buck- 
land. The Court of Appeal consisting- Mookerjee and Rankin, JJ. 
observed : “The sellers thereupon instituted the present suit to have the 
award set aside, on the ground, amongst others, that it had been made 
without jurisdiction. Mr. Justice Buckland overruled this contention, 
investigated the other objections against the award, and dismissed the suit 
in view of the terms of Clause 17 of the contract. We agree with Mr. 
Justice Buckland that the sellers had the option to make a reference to 
the arbitration of two European sugar importers of Calcutta, but they 
never exercised that right. Consequently, the objection to arbitration by 
the Bengal Chamber of Commerce is futile and the award must be regarded 
as made with jurisdiction.” 

502. Such other party having appointed his arbitrator.—The 
party calling upon the other to nominate an arbitrator must himself at 
the same time or have previously nominated, an arbitrator, or the notice 
will be bad. Russell, 15th Edn., page 178 citing Vulcan v. Mowinckels 
(1938) 2 All. E.R. 152 (157). Party desiring to enforce submission clause 
must specify nature of dispute and nominate his arbitrator first. Shaie 
Wallace v. Gurbux, A.I.R. 1929 Sind 58 = 109 Ind.Cas. 262. In the course 
of judgment the court observed : “Now section 52 of the Indian Contract 
Act provides that when the order in which reciprocal promises are to be 
performed is not expressly fixed by the contract, they shall be performed 
in that order which the nature of the transaction requires ; and there can 
be no doubt that where a party intends to enforce a submission clause, 
he should in the first instance perform his own part of the contract for 
the proper and expeditious disposal of the arbitration proceedings. Hei 
should, therefore, not only specify the nature of the disputes which are to 
be referred, but also intimate to the opposite party the name of the arbi¬ 
trator selected by him so as to enable the opponent to choose another 
person as his nominee. That this is the procedure is evident from the 
provisions of section 9 of the Indian Arbitration Act which deals inter 
alia, with submissions which provide for appointment in the first instance 
ol two arbitrators, one to be nominated bv each partv but contain no 
provision empowering one of them to nominate an arbitrator on behalf 
of his opponent in the event of default.” 

503. Notice in writing.—“When the party” savs Russell “giving 
the notice refuses to inform the other party as to the alleged dispute, the 
notice is bad and subsequent proceedings based thereon are void.” Russell, 
loth Edn., page 178. “It is also to be expected” says Sarkar in his T'.L.F. 
on Arbitration “that the law will require not merely informing the othcr- 
srdc that an appointment has been made but also as to the subject-matter 
and nature of the dispute. Consequent!v when the appointing partv 
refused to give information to the other side what the dispute was, it was 
held that the other partv would be justified in treating the notice given 
to him as defective and improper. Farrar v. Coo her, (1890) 44 Ch.D. 323 
and May v. Mills, (1914) 30 T.E.R. 287”, Sarkar, p. 117. 

• For fifteen clear days.—This section provides a statutory 

pctiod of fifteen days’ time for the appointment of an arbitrator and 
t e other partv had the statutory right of appointing an arbitrator within 
i teen days after having been served with a notice to do so. So the 
appointment of an arbitrator as the sole arbitratoi within fifteen days 
irom the service of notice on the other party is illegal and the mere 
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embodying of the appointment in a reference on a later does not cure the 
invalidity of the appointment. Vide Kishanchand v. Rochaldas, A.I.R. 
1939 Sind 24=180 Ind.Cas. 143. See also Shanker Lai v. Phulchand, 
AIR 1930 All. 584 = (1930) A.L.J. 1147 = 126 Ind.Cas. 10; Sukhamal v. 
Babul.ai.Al.R. 1920 AU. 258 = 59 Ind.Cas 75 = 42 All 525 In Louis 
Drefus & Co. v. Meher Chand Fateh Chand, 6 Ind.Cas. 886^3 iy.L.is.. col, 
the court observed : "Since the cases of William v. Burgers, ( 1840) L-J-, 
10 o B I4 = P & D. 348 = 12 A. & E. 635, and of Robinson v. Waddmgton, 
fl8941 L T 18 Q.B. 250=13 QB. 753, it has been recognised as the law 
that “ ‘within so many days after an act' means so many clear days 
after it A day is generally speaking a period from midnight to midnight 
and the 4v ad mbs not of fractions f time but in case of necessity 

See also Sukhmal v. Babu Lai, 59 Ind.Cas. 7a = 42 All. 525 = A.I.R. 1920 
All. 258. In the last-named case it was held that in spite of an ear 
repudiation by one of the parties the arbitrator appointed by the otliei 
party was bound to wait for the stipulated period making an award. So 

it is clear that where one of the parties can appoint an ar! J “ a “ r flad y 
the other party refuses to do so within a certain time but the latter tlatiy 

refuses before the expiry of the time to have anything to do with the 
arbitrator, the former cannot appoint the arbitrator before 
such period Echholz v. Amaranth, AX.R. 1935 Lab. 76=^57 ^nd Cas. 
796, reversing Amar Nath v. Echholz, 137 I" d C a *- 846 = 33 P.L.R. 36^ 
AIR 1932 Lah. 378. Under the present clause ( b ) ot section j, 

dea^ days must expire after the service of ^"J^r^e^afe 3 
who is required to make the appointment a , R 1920 Sind 58 = 

positing the notice. Shaw Wallace v Gurbux Singh A.ER. ^° E R 398 

109 Ind.Cas. 262 ; see also Drummond v. I ? an ] nner ’} X J? ,L 7 sind 126 = 99 
In McDonald & Co. v. Naramdas Pakerdas, A ® J* Co ’ v Me hr 

Ind.Cas. 554, Lobo, A.J.C. observed: A.J.C. held 

Chand Fateh Chand, 3 S.L.R. 237 = 6 IndCM. t fi„ e dT„ the indent 

that 6 days referred to in a submission dau e ra idnight. The same 

meant 6 clear days commencing from midnight ^ ca$e of Sawye r v. 

proposition was laid down by Cronc/t T / Cas 504 the period in this 
Louis Dreyfus & Co., 7 S.L.R. 1 = 20 Ind.Cas. 504^^ cle 

case being 7 days”. The r ° appointment and jurisdiction of 

days for the appointment is fatal to the PP^^ y Rnf) J Ialy 59 Ind. 

the arbitrator to act as sole ^ rbl ™ T - ot filing of the application 
Gas. 75 = 18 A.L.J. 652 = 42 All. 525 It “ is subject to the 

but the appointment of an arbi ra y crvice of the notice. The filing 

condition of seven clear days after - ? days might be treated as 

of the application before the exp ° tment of an arbitrator but it 

premature if it is for an im j £ where the application has been 

cannot be treated as a " t * lir f, d y on to ma ke the order of appoint- 

a ^; n uuti a riong e af C °er r the sTven^davs h P ave expired. Way v. Mayamal, 

notified to the other side [ T . , 047 s' i 0 0 B 775 = 16 L.J.Q B. 393], and 
1 ; Thomas v. Fredericks (1847) 10 r ? v who receives notice to appoint 
therefore it would seem that the pa > ;ntment but a i so give notice 
an arbitrator must not only P p ;n or der to avoid the appoint- 

- - hi 5 .SE^! - - «* - - 



POWER OF PARTY TO APPOINT NEW ARBITRATOR 


261 


may 
in an 
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reference.— Russell, 15th Edn., p. 175 ; Sarkar’s Law of Arbitration, p 
116. Nomination implies notice. Thomas v. Fred rtcks supra - Drummond 

v. Hamnner, (1942) 1 K.B. 352=111 L.J.K.B. 385 = (1942) 1 All. E.R. 398. 

506. Whether official receiver or trustee in bankruptcy is not a 
party under section 9.— According to the literal and ordinary meaning a 
“party” would refer to the contracting party, and whatever doubts 
exist as to the expression “party” having been used m this sect ton i 
extended or wider sense so as to include parties and peisons claim ng 
through or under them, so as to include their legal representatives , 
the official receiver or the trustee in bankruptcy docs not come within 
the purview of this . extended meaning. T he official receiver claims 
adversely to the bankrupt by operation of the statute. He cannot be 
compelled to be a party to the submission in a case where the bankrupt s 
estate is the debtor and not the creditor. Even where there is a reference 
to a named arbitrator, the trustee in bankruptcy is not as a general ru c 
bound by the submission. It is of the very essence of an arbitration 
that the submission should be mutual and that the award should je 
mutual and binding. If the subsequent insolvency of one party destroys 
this mutuality and prevents the opposite party from enforcing the su >- 
mission against the official receiver, the official receiver may not in his 
turn enforce the submission clause, if the insolvent’s estate is the claimant 
instead of being the debtor. Official Receiver v. Kersondas, A.I.R. 19-b 
Sind 209 = 95 Ind.Cas 750=19 SLR. 24. This case was decided under 
Act IX of 1899. But this judgment has been affected by enactment of 
section 7 of the present Act (Act X of 1940). Sub-section (1) of that 
section enacts: “Where it is provided by a term in a contract to which 
an insolvent is a party that any differences arising thereout or in con¬ 
nection therewith shall be referred to arbitration, the said term shall, 
if the receiver adopts the contract, be enforceable by or against him so 
far as it relates to any such differences.” 

507. Sole arbitrator.— Where all the conditions laid down in 
sub-section ( b ) are fulfilled the party who has appointed an arbitrator 
may appoint that arbitrator to act as sole arbitrator. Vallabhdas 
Meghji v. Cowasji Framjji, 49 Bom. 706 = 88 Ind.Cas. 90 = 27 Bom.L.R. 
568 = A.I.R. 1925 Bom. 409. Under clause (b), fifteen clear days are 
allowed to the other party to appoint his arbitrator, and in case of 
default the first party may appoint a sole arbitrator. Sukhmaf v. Babulal, 
59 Ind.Cas. 75=18 A.L.J. 650 = 42 All. 525. An arbitrator should give 
the parties opportunity of putting their case before him. Re Arbitration 
between Crompton & Co., Ltd. and Mohan Lai, 25 Ind.Cas. 391=41 Cal. 
313. In Udaichand Pannalal v. Debibux Jexvan ram, 60 Ind.Cas. 987 = 
47 Cal. 951, the second point raised for impeaching the award was that 
the arbitrator could not have proceeded ex parte without express notice 
giving of his intention to do so. In delivering the judgment in the* 
above case, Mookerjee, /., said: “As regards the second point, reliance 
has been placed bv the appellant upon the decision of Clfadunn v. 
Chilcote, (1841) 9 Dowl.P.C. 550 = 5 Jur. 749 = 61 R R. 825. That case 
is an authority for the proposition that in general the arbitrator is not 
justified in proceeding ex parte without giving the partv absenting due 
notice. It is advisable to give the notice in writing to each of the parties 
of their solicitors, and the notice should express the arbirratoi s intention 
clearly, otherwise the award mav be set aside: If 'alter v. King, 9 Madd. 
63 = 88 E.R. 317; Wood v. Leake, (1806) 2 Vcs. (Jun.) 412 = 33 E.R. 156 
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and Hall v. Anderson , (1840) 8 Dowl.P.C. 326. There is no statutory rule, 
however, that if an arbitrator proceeds ex parte without giving notice of 
his intention to proceed in that manner, the award made by him must 
be set aside. In the absence of such an inflexible statutory provision, 
the procedure commenced in Gladwin v. Chilcote {supra), and the other 
cases mentioned can be regarded only as a rule of prudence and conve¬ 
nience. As Lord Denman, C.J ., put it in Scott v. Van Sandu, (1844) 
6 Q.B. 237 = 8 Jud. 1114, the law is that, if either party, after the arbi¬ 
trator has given him sufficient notice and proper opportunities of attend¬ 
ing will not appear, the arbitrator may proceed in his absence. There is 
obvious good sense in the view that notice that the arbitrator will proceed 
with the reference on a certain day is notice that he will then proceed 
ex parte, if one of the parties absents himself without sufficient reason. 
But, let us assume that when an award has been made ex parte, the absent 
party may jrrima facie be deemed to have been prejudicially affected 
thereby ; surely, it is open to his adversary to rebut the presumption. If, 
for instance, it is made fairly clear that notwithstanding the service of 
notice upon him, that in his absence the arbitration would proceed ex 
parte, he would not have entered appearance, it cannot reasonably be 
urged that the omission to serve such notice has invalidated the award. 
The appellant has contended that it is not open to the Court to take 
into account the subsequent conduct of the appellant, to determine, 
whether, at the time of the arbitration proceedings, he had or had not 
made up his mind not to join in them. His argument, in substance, is 
that this could not have affected the judgment of the arbitrator, that we 
must limit ourselves to the facts and circumstances known to the arbitrator 
when he proceeded ex parte, and hold that his omission to intimate to 
the absent party that the arbitration would proceed ex parte is bv itself 
sufficient to invalidate the award. We are clearly of opinion that this is 
not the proper test to be applied to determine the validity of the award 
in a case of this description. The true test is, has the complainant, who 
takes exception to the validity of the award, been in fact prejudiced by 
the omission of the arbitrator to serve the special notice on him. If it is 
established that, notwithstanding such warning, he would not have appeared 
before the arbitrator, he has really no grievance and cannot invite the 
court to set aside the award on account of the alleged defect in procedure.’ 

508. Arbitrator not appointed by other parly—Failure to pro¬ 
ceed with arbitration by sole arbitrator—Effect. —A dispute having 
arisen between the buyer and seller regarding the liability of the buyer to 
pay the balance of price under the sold note, the buyer appointed an 
arbitrator under the arbitration clause and called upon the seller to 
appoint the other arbitrator. Before the expiry of 15 days therefrom the 
seller filed a suit for recovery of the claim. That suit was pending 
excepting for a short period after the original Court returned the plaint 
for presentation to the proper Court and the plaint was so field. Held, 
rhat under these circumstances it was impossible for the buyer to proceed 
with rhe arbitration with the arbitrator appointed by him as the sole 
arbitiator undei S 9 ( b ). In view of the pendency of the suit, even it 
)lP had taken steps to proceed with the arbitration, all the proceedings 
taken before the arbitrator would have been invalid under S. 35, unless 
a stay was obtained under S. 34. Therefore the buyer’s fadure would 
not deprive him of the right to take steps to proceed with the arbitration 
agreement. Ramchandra v. Howrah Oil Mills, A.I.R. 1958 Cal. 620-6- 
C/W.N. 773. This section will not be applicable where no notice was 
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given to a proper person. Vide Sirtnur Chemical v. Union of India, A.I.R. 
1958 Him.Pra. 20. As regards the application of this section where 
Bengal Chamber of Commerce have been appointed arbitrators, vide 
Arbr. Satyanaran v. Harakchand, A.I.R. 1955 Cal. 225 = 94 C.L.J. 224 
509. Proviso.—In Chetoomal Bulchand v. Shankerdas, A.I.R. 1929 
Sind 83 = 118 lnd.Cas. 220, an application was made by Messrs Shankerdas 
Girdharilal and others to set aside an appointment under proviso to section 
9 (b) of the Arbitration Act, 1899. The facts of the case are as follows : 
On the 15th September, 1928, Messrs. Srikishan Das ik Co., the pleaders 
of Messrs. Chetoomal Bulchand appointed Bhai 1 hakurdas Mulchand 
as their arbitrator and calling on respondent No. 2 Messrs. Shankerdas 
Girdharilal and others to nominate an arbitrator within 7 days. On 22nd 
September, Messrs. N. G. Dalai & Co., a linn of Bombay solicitors wrote 
in reply that it was not a question which required to be settled by 
arbitration and their clients were not bound to do so. On the 4th 
October, Messrs. Srikishan Das & Co.wrote that their clients appointed 
their arbitrator as the sole arbitrator. On the 19th October, 1928, Mi. 
Chalar Beharilal, advocate of respondent No. 2 sent n telegram addressed 
to Chetoomal Bulchand stating that his clients appointed Dwarkadas of 
Kodhromal Jathanand as their arbitrator. 1 his was three days belore the 
lirst hearing and four days before the award, and no application was 
made under the proviso to section 9 (b) to set aside the appointment o 
the sole arbitrator until 14th January, 1929, nearly three months alter 
the award. In dismissing the application the court observed : An 
application is now made on his behalf that the court will under the power 
conferred by the proviso to section 9 (5),Arbitration Act, set aside the 
appointment, it seems to me doubtful whether the proviso to section 
9 (b) has any application. The sole arbitrator was not appointed in 
pursuance of clause {b), as required by the proviso ; he was appointed in 
the exercise of a power created in the agreement. In other words, he was 
appointed in the exercise of an express power agreed to by the parties, 
and not in the exercise of a power implied by statute. But even if the 
court has power the present does not appear lo be a fit case in which to 
exercise it." This sect ion is intended to supplement and not to override 
the contract of parties and as such where a dillerent procedure is laid 
down in the contract of the parties this section has no application. Where 
the contract provides otherwise, an appointment cannot be made under 
section 9, clause (6),and it also follows that the proviso enabling the court 
to “set aside any appointment made in pursuance of clause ( b ) has no 
application.” Share Wallace & Co. v. Subbier & Sons, 62 lnd.Cas. 20.) = 
44 Mad. 406 = A.I.R. 1921 Mad. 58 = 40 M.L.J. 166 = (1921) M.W.N. 118 = 
29 M.L.J. 245 = 14 L.W. 42. See also, Gumm v. Ilallct, 14 Eq. 555 = 41 
L.J-.Ch. 514=26 L.T. 468. 

Where for the determination of controversy, two competent tribunals 
are available, the court and arbitrators, and one of the parties chooses 
the latter but in fact has recourse to the former, it is not open to bis 
opponent to enforce specific performance of the contract, or to plead the 
contract as a conclusive bar to the suit ; bin he may apply to the conn 
to stay the suit in the exercise of its juditial discretion, so as us leave the 
plaintiff in the suit no other remedy than to proceed by arbitration, and 
the burden of showing that some suflicient reason exists, whv the matter 
should not be referred to arbitration is upon the person opposing the 
application, and not upon the applicant to show that no such reason 
exists. Jokiram v. Ghanshamdas, 61 lnd.Cas. 380 = 25 C.W.N. <*2 - 17 
Cal. 849. 
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Where an arbitration agreement provides that a 
reference shall be to three arbitrators, one 
provisions as io ^ avpo i n ted by each party and the third 

appointment oi three ointed arbitrators, the agree- 

or ..tore arbnrators. have effect as if it provided for 

the appointment of an umpire, and not for ointmentof a 

third arbitrator, by the two arbitrators appointed by the parties. 

(2) Where an arbitration agreement provides that a re¬ 
ference shall be to three arbitrators to be appointed otherwise 
than as mentioned in sub-section (. 1), the award of the & 

shall, unless the arbitration agreement otherwise provides, preva 

(3, Where an arbitration agreement provides for the ap 
pointment of more arbitrators than three.the.award'.of thenia^ 
lority, or if the arbitrators are equally divided m their P , 

{he award of the umpire shall, unless the arbitration agreement 

otherwise provides, prevail. provision for 

510. N.B. —This section is new. This section ma P first lvvo 

cases in which more than two arbitrators are ^PP 01 £ nt ^ Uament ._ Noie5 

sub-clauses follow closely section 4 of the^ 1934 A * \ ndi2L n Arbitration 

on Clauses. See also section 8(1) (b) and (0 English Arbitration 

Act of 1899. This section corresponds to S. 9 ot the r-n b 

Act of 1950. Sub-ection (3) is new. . TX of 

511. History of the section.—Examining ss. 8 an cou rt to 

1899, it 'was held by Haywood, J that it was not^op ^ reference is to 

appoint an arbitrator oi aibitiatois in tQ nom i na te the arbitrator 

more than two arbitrators and the par arbitration- Gopalj v. Moran, 
or the arbitrators tail to proceed with the b Bom L R ^ 308 . See also 

50 Ind.Cas. 411=45 Bom. Al \- A ^°^J ceA L. Smith in In re. Smith 
Per Lord Justice Lindley and Lord /««< ^ and Manc hester Ship Canal 
& Service and Kelson & S °ns, g B 606 = 69 L.J.Q.B. 852. 

Company v. .S. 1 earson & Sons L ■ (*) . .- The other sections, 

in the first nanied case Lord^ ^thi* point. It certainly looks 
namely sections 4, 5 and b do f there being no provision as to 

like a blot in the Act, that from two arbitrators and an umpire, 

three arbitrators, as disting . . but we cannot help that.” In 

sections 4, 5 and <> ^Xanyv Person Sons Ltd., (f900) 2 Q-B- 
Manchester Ship Canal Cor J similar in all essentials to 

606 = «9 L.J.Q-B. 852, ” h £^\„T N Zson 6* .So,., (supra), except*that 
those in In re. Smith ^ A L Smith, L.J., observed. ‘The 

legal proceedings had power given by the statute to the court to 

ease did not come within thej ^ ^ confl ned to the cases where the 

appoint an arbitrate , are but two arbitrators. Lindley, L.J., said 

arbitrator is single or ^ blot in t he Act, and now we are asked to 
very truly that this * would be another blot. This is not ai 

make what, m P ’ im ,ncnt of an arbitrator, but to stay the 

application to otdc J thc [Sorc, jurisdiction to make the otto, appealed 

. 1.0 *- — > c --" - m " ■ 

Eq. 555 (Per Bacon, T .C.). 
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This so-called blot in the English Act was cured in England by the 
enactment of the Administration or Justices Act of 1920, 10 8c 11 Geo. V, c. 
81. In the Report of the Committee on the Eaw of Arbitration presided 
over by Mr. J ustice Mackinon on the basis of which the English Ar bitration 
Act, 1934, was framed, it is said : “The difficulty that arose in Smith v. 
Nelson (25 Q.B.D. 545), has been remedied by section 16 of the Adminis¬ 
tration of Justices Act 1920. Ihe case of United Kingdom v. Houston, 
(1896) 1 Q.B. 567, illustrates another diliiculty that may arise in the case 
of a reference to three arbitrators, where the submission omits to say 
that decision of two of them shall be binding. Having regard to a later 
passage in our Report we think there should be a provision that where a 
submission provides for the appointing of an arbitrator by each of the 
parties, and a third arbitrator by the two so appointed, the third arbitrator 
should be deemed to be and have the power of an umpire. But ii 
might be well to add that in the case of a reference to three arbitrators 
appointed otherwise than as above the submission shall be deemed to 
include a provision that the award of any two of them shall be binding.” 
In accordance with the recommendation made in the Report section 4 ol 
the English Arbitration Act of 1934 was enacted and the blot mentioned 
in the English cases was removed. 

In Kunthi v. Sarangapani, A.l.R. 1931 Mad. 170 = 33 M.L.W. 60 = 54 
Mad. 198 = 130 Ind.Cas. 668 = 60 M.L.J. 498, the reference was to five 
panchayatdars and one of them refused to act. In holding that no relief 
can be given by the court under section 8 or section 9 of the Act of 1899, 
the court observed : “I am prepared to accept the reasoning of the learned 
Judges in Gopalji Kuverji v. A lorarji Jairam, 43 Bom. 809 = 50 Ind.Cas. 

411, in which the question is discussed elaborately.'Ihe appellants 

argue that this decision is wrong and rely on G enrol Electric 1 rading C. v. 
Siemens {India) Ltcl., A.l.R. 1929 Cal. 177 = 116 Ind.Cas. 625 = 56 Cal. 848. 
Sections 8 and 9 of the Indian Act corresponed to clauses 12 and 13 of 
the Common Law Procedure Act of 1854. So far as I can sec, though 
there is some variation in the wording of section 5 and 6 of the English 
Arbitration Act from the wording of the corresponding section of the 
Common Law Procedure Act, the purport of the sections remains exactly 
the same. In my view there is no support tor the view of Chose, ]., that 
the wording of sections 5 and 6, English Arbitration Act, would make them 
applicable to cases of three arbitrators, cases to which admittedly sections 

12 and 13, Common Law Procedure Act, would not apply.This so- 

called blot in English Act was cured in England by the enactment of the 
Administration of Justice Act, 1920. 10 & 11 Geo. C, c. 81. This would 
show that the Legislature thought that the interpretation of sections 5 and 
6, English Act, adopted by the learned Judges in In re Smith & Service and 
Nelson & Sons Ltd., 25 Q.B.D. 545, was correct. The blot in the Indian 
enactment has not been cured by the Indian Legislature as was done by 
the English Legislature with reference to the English Act. Having regard 
to these considerations it seems to me that the interpretation of the learned 
Judges in Gopalji Kuverji v. Morarji Jairam, 43 Bom. 809 = 50 Ind.Cas. 
11 L of sections 8 and 9. Arbitration Act, is amply supported by the 
English authorities.” 

•*12. Scope of the section.—“The scheme of this section is quite 
simple. I he first two sub-sections deal with the case of arbitration by 
mice arbitrators, this being subdivided in two classes, namely, firstly, where 
the agreement provides for an arbitrator appointed by each party and the 
third by the two appointed arbitrators, and secondly, where arbitrators are 
34 
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to be appointed in some different way. These two sub-sections have been 
raken from the English Arbitration Act of 1934, but the provision of the 
third sub-section dealing with the case of more than three arbitrators is 
absent from the English Act” '—Sarkar’s, T.L.L. p. 122. Where the dispute 
which the parties have agreed to refer under the arbitration clause 
involve the construction of the terms of the contract it will be for the 
parties to nomainate such arbitrators who are competent and expeiienced 
to decide such questions. Andhra Co-operative v. Srinwasam, (19a8) l 

A " « 3 R of R ."(l P )'-Tht sub-section ho. been token 

verbatim from Sub section (1) of section 4 of the English Arbitration Act 
of 1934 So cases falling under this sub-section is governed by section 8 
of the Act in all respects® (Vide notes to section 8 ante.) “This provision 
of course of limited application: it would be easy enough to provide 
for Reference to three arbitrators if the parties wished to do .so; while 
r , lsp w here there is power for the two arbitrators to appoint a third 
but are not conipeUed to do so is not covered. British Metal Corpora- 
!,“n v LudlZ Bros. Ltd. (1938) 1 All. E.R. 135” Russell 15th l Edn., 
« 7 q Ail the arbitrators need not sign the award but must be p 

£ the time of heaHng. British Metal Cor P n. v. Ludioiu Bros., supra, 

RUSS Sil' Umpire.-The ordinary meaning of the word “umpire"Js . 
person who is to decide upon the disagreement. Louis Dre : yfi i* r 

Fernandas, A.I.R. 1940 Sind 37. See also. Lord v. i “ d '“ L [j Wn | 

04 _ 5 E Sc B. 404. An umpire need not necessarily be a s g P 

bm ma E y be a body or committee such - a brade association. Russell 

13th Edn p 319 cn^ Re urrpaU 0 9 $ 5 ^ ^.^6 s6 

sssarsv -%” d rip?;. 

ment may be made oy contending P ar [ 1 . es ' themselves. He may sit 

there is a difference between the arbnrato the evidence and 

with the arbitrators and watch the P r °^ d S ' nfer with the arbitrators 
look into the papers, but he is not suppo and takes part i n t he 
so as to mould their decision If the urnp ^ een thcm and moulds 

determination before any difference ans panch is a punch but 

their decision it constitutes an illeg Y- ^ RamC handra, I.L.R. 

has a position akin to chairman. mm 

(1955) Nag. 100 = A.I.R. 19o5 Nag 126^ poin ted to take over the 

“An umpire” says Russell ^ a jperso ^ am(?ngs t themselves, 

reference from arbitrators w o . • as a so le arbitrator, must be 

In general, he is in the sar ™~ d ^ ust possess the same qualifications or 
appointed by the same way.^and mus P.^ p 125 . An umpire 

absence of disqualifications . jf appea i committees of trade union may 
need not be a sin ^P T °n, i ibi. S a PP e “ itillg Re Ke i g hley (1893) 1 QB. 

( 19 ! 4 > W 'anuLire should be appointed.— Clause 2 

515. When and how an refere nce to be an even number 

of the First Schedule says tli 1 appoint an umpire not later than one 
of arbitrators, the arbi « .heir respective appointments . Sub 

momi. i.o.M .k. 's.s-.; ' 1 ;;;;- .b.. . *“ « 

by "pSf-s »"" ,d “ “ *" 
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umpire. In Smith v. Ludha Ghela. 17 Bom. 129; the contract m dis¬ 
pute provided that disputes between the parties were to be referred to 
The arbitration of two merchants, and that should the arbitrators be 
unable to a°Tee thev should appoint an umpire. The plaintiffs and 
defendants referred their disputes to two arbitrators. These arbitrators 
"eed in their report, and referred the case to the Bornbay Chamber 
of Commerce for the appointment of an umpire. The Chamb -r . 
Commerce appointed an umpire who made his award j n holdm h . 
the anDointment of the umpire was invalid Bayley, C. . observed^ 
•'The arbitrators were themselves to exercise the authority thusi conferred 
upon them, and could not delegate such power to anyone else; Conse 
quentlv, the appointment of an umpire in a manner totally different fro 
that which th P e P parties had agreed for. was in mv oP.mon, an inva id 
moointment The case of Re HooPere. (1867) L.K. - O.B. 30/. reneo 
upon bv Mr. Scott for the plaintiffs in argument before us. «sn° 
authority in support of the validity of the appointment of Mr. Symons 
bv the Chamber of Commerce. In that case two arbitrators not being 
able to agree in the appointment of an umpire, cast lots as to-which of 
the two persons nominated bv them should be appointed umpire. Th 
was, therefore, as Corkburn. C.J.. said in h.s ludgment (page S75 a 
concurrent judgment as to the fitness of the person who was finally 
appointed, and when the arbitrators have come to such a cnncvirrence 

and the only difference between them is as to which of thc "fnlU Trrrtlv 
appoint, and the appointment is settled bv lots, such a case . 
within the decision of Neal v. Ledger. 16 Fast 51. a case upheld bv the 
Court of Common Pleas in European and American Steam \ anW'™ v. 
Crorhey, 8 C.B N.S. 897”. Therefore the appointment of the umg 
must he by the arbitrators themselves and the powers -.n' arlii 

ment cannot be delegated. Jumna v 24 A . • j‘ nC rson. 

trator can delegate the performance of a ministerial ac ‘ 

Buta v. Municipal Committee. 29 Cal. 85-1=29 I.A. 168 = 87 P.R. 1002- 

7 C.W.N. 82 = 1 Bom.T.R. 678 (PC.). Q , mnn s 

The expression “shall appoint’' in para 2 of the First Schedule mcam 

“shall concur in appointing”. In re. Epre nnd Corpora on o. ’ 

fl892) 1 O B. at p. 141. Tn the Act there is no mention of an \P a ™£ 1 ; 

method of appointing. It seems, therefore that parol appoimme 
valid in absence of anv provision in the arbitration agreeme /iR00> 

statute under which the appointment is made. Oiiyci v. -o n v ■ ‘ 

11 Fast 867. Where there is a special method provided in the ai i ‘ 

agreement as regards the appointment of an 1 

is to he strictly followed. Bates v. Townlev. M 847) 1 F.xch. 57 Tn 
the above case a declaration stated that certain matters in ( 1S P 
referred to J. H. and T M "and to such third Persons as should be 

chosen and agreed upon bv the said T FT. and J. A anc anp u 

writing under their hands to be indorsed in the agreement of subimss. 
before proceeding on the said reference, to arbitrate, etc., jointly wun 
them of and concerninc: the matters in difference, so as t te s ‘* 4 

trators, or anv two of them, should make their awaid on °j 4 

certain day. and that the costs of the reference and award, incluchng^n 
reasonable compensation to thc said arbitrators for then tcou > . 
he in thc discretion of the said arbitrators. T. H. anf . ’ . - 

proceeding with the reference, those and agreed upon. an< >\ , 

under their hands nominated and appointed another T; ^ I i 

arbitrator together with them. It was held that the appomtmc 
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inasmuch as it was not shown that the appointment of Miller was 
endorsed on the agreement of submission. See also, Everard v. Paterson, 
6 Taunt. 623 = 16 R.R. 701 ; Lord v. Lord (1855) 26 L.J.Q.B. 34 = 5 E. & 
B. 404. 

In the last-named case by deed all matters in difference were 
submitted to the award of A and B or such third person as they should 
appoint an umpire, by writing under their hands to be endorsed on the 
submission. It appears that A and B did not sign the memorandum 
appointing C at the same time, or in each other's presence. In holding 
that the appointment of C is not a valid appointment Coleridge, 
observed: ‘ “Upon this ground it was urged that he was not well 
appointed, and consequently that there was no good award. It is now 
clearly established that every judicial act, to be done bv two or more, 
must be completed in the presence of all who do it ; for those who are 
to be affected by it have a right to the united judgment of all up to the 
vcrv last moment. In Stahoorth v. Inns ., 13 M. &: W. 466 = 2 Dowl. 8 c 
L 428=67 R.R. 680, where it was sought to set aside an award on the 
ground that the two arbitrators had executed it at different times and 
places, the Court of Exchequer refused to do so, because, if they did, 
there could be no appeal against their decision ; but thev intimated 
that they would grant no attachment, nor make any order for payment 
of the sum awarded. They left the party to bring his action, expressing 
a hope that, the strong opinion of the court being known, arbitrator, 
would in future take care that their execution was joint. It appears to 
us that what is true of the execution of the award bv arbitrators i 
equally true of Their appointment of an umpire: this isi a * 

of the last importance to the parties who entrust them with the 
power of constituting the judge who is to decide the controversy e ' 
rhem ; about whose appointment the arbitrators mav f/ ip * rcisc 
last moment, and about which the parties have ? . Hotyfyer 

of their joint judgment up to its entire eomplenon . Bllt ^f 66 ’ 

Jn re, 8 B .Sc S. 100 = 36 E.T.O.B. 97=2 U.R.QB. 367 = 15 I,T. 
it has been held that the signing the appointment of ^umpire is ^ 
a judicial act, and, therefore, need dot be done , , « n 

same time or together. See also Russell, 1. t *' Arbitration Rules 

516. Appointment bv Association ^ 

of the Delhi Piece Goods Association. whic ^ governe there - s a 

sale and purchase of piece-goods between p* ’ ies either partv 

t" adhere emMed «^ 

”7k C \7£ 'indCas. S A.M. 20 .' 

. nmnire.—In a case arbitrators dis- 

517. Non-appointment of an^ump ^ ^ for utn pire 

asireed on the matters refe d ^ ^ (hat the omission of the arbitrators 

became established it m thev ,-ntered upon the submission would 

to appoint an “" ip, ^ h en no disagreement between the arbitrators 
proceedings ^^ssion to make the appointment of umpire is not a 
occurred, the omi s misconduct on ihe part of the arbitrators. 


to 
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of a reference provide that the umpire is to be appointed before the 
arbitrators enter upon the reference, the same cannot go on until umpire 
is appointed. Chooni Lai v. Madhoram, 13 C.W.N. 297 = 3b Cal 88 = 1 
Ind. Cas. 391. The power of appointing an umpire cannot be delegated 
by the arbitrator to a third person. Smith v. Ludha , 17 Bom. 129 ; 

Surabjit. v. Gouree. 7 W.R. 269. # 

518. Written appointment of an umpire whether requires stamp. 

—The appointment of an umpire made in writing bv two arbitrators 
requires no stamp. Routledge v. Thornton, 4 Taunt. 704 — 13 R.TC 734; 
Oliver v. Collins. (1809) 11 East 367; Russell , 15th Edn., p. 175 

519. Appointment bv lot.—An appointment of an umpire bv lot 

is bad. Re. Cassel, (1829) 9 B. 8 e C. 624. In tbe above case Tenterden 
C.J., said: “The appointment of the third person must be the act ot 
the will and judgment of the two. must be the matter of choice and not 
of chance unless the parties consent to or acquiesce in some other mode. 
See also Hewith v. Penny, (1753) Saver 99. An appointment by both 
umpire by a lor from persons each of whom is acknowledged bv both 
arbitrators to be 6 t. is valid. In re Hopper, S. B. &: 8 . 100 —. 1 * *J- • ' 

97=2 L.R.Q.B. 367 = 15 L.T. 566; Morgan v. Boalt, 1 L.T. 671. Kut 
where two arbitrators are empowered to appoint an umpire, sue 
appointment must be the act and will and judgment of the two and must 
not he the result of chance or lot. European and American Steam 
Shipping Co. v. Croskey, 8 C.N.B S 397=29 L.J.C.P. 155 = 6 Tur. N.S- 
896. So where a cause is referred to two arbitrators, and their umpire, 
In case of dispute, and it is afterwards agreed to appoint an umpire, 
such appointment must in no case be decided bv chance. v# J 0r ? e 'l' 

3 R. 8 c Ad. 248 = 1 L.J.K.B. 104 : Tn re CnsseL 9 B 8 : C. 624 = 7 
fO.S.) K.B. 329 : Young v. Miller , 3 B. C. 407. Where in an action 
for dissolution of partnership the matters in difference were re erre ° 
arbitration, and two arbitrators were appointed, and the two ar itrators 
met at an hotel to appoint an umpire, and each man nominated a man 
unknown to the other, and put the two names into a hat, and dircttec tic 
waiter to draw one out, and the lot fell upon Brown, the person 
nominated bv the plaintiff’s umpire, on motion 
defendant, held that the arbitrators not knowing 
respectively nominated bv each other were fit to 

appointment was had. An arbitrator entrusted . 

appointing an umpire has no right to evade his judicial durv bv leaving 
the appointment to chance. Pescod v. Pescod. 58 T.T.76. See a' so * 

Harris v. Mitchell. 2 Vern. 485 : Herein v. Penny. Saver. 99. but 
where arbitrators, after tossing up for choice, abandoned the choice mae. 
and afterwards one of them, bv consent of the other, appointed t to 
umpire, it was held that the appointment was good. J entcome. In re, 
10 LJf.Q.B. 128. . - r 

An umpire may be appointed bv lot. if the parties to the re crence^ 
assented to such a mode of election. 7 nvfor v. Backhouse. - ‘ 

P. 70 = 20 I. T-O.B. 233 ; Tunno. In re. 2 N. Jk* M. 328 = 5 B. & Aid. h * . 
Greenwood. In re. 1 P- & E> 463=9 A. F. 699: Jamieson. In re 1 A. 
k F. 945 = 5 E.f.K.B. 187 : James v. Attwnod. *1938) 7 Stott 843 : bu 
see Ford v. Jones. *1832) 3 B. Jk- Ad. 218. An appointment of an umpuo. 
bv lot. consented to bv the attorneys* clerk, but not bv the aitoin<\s 
themselves, or their clients, is bad. although the parties, in ,0 ”°V n<< 
of the mode of appointment, had attended the arbitration- u '\ r *’ 
In re, 2 Jur. 1088. Where two arbitrators arc empowered to app mt 


on behalf of the 
whether the persons 
act as umpire, the 
with the dn tv of 
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an umpire, by lot, and the agent and solicitor of A, a party to the 
reference, upon being told who had been appointed, and the mode of 
appointment, raised no objection, and approved of the person appointed; 
who made his award, held, that he was not entitled to have the award 
c e t aside upon the ground that the umpire had been irregularly 
appointed. Blythe and Tyne Ry., In re, 11 W.R. 705; Blackhouse v. 
Taylor, 20 L.JQB 233. Parties’ approval is not necessary where an 
umpire has been duly appointed by the arbitrator. Oliver v. Colling ,b 
Cl809) 11 East, 367. But acquiescence, in order to preclude a party from 
objecting to the mode of appointment, must be with full knowledge of 
all the relevant facts.— Russell. 13th Edn., p. 318; In re Jamieson and 
Binus, 4 A. 8c 945 ; In re Greenwood and Tettenngs, 9 A. 8c E. 699. 

520. Time for appointing an umpire.—Under Clause 2 of the 
First Schedule an umpire is to be appointed not later than one month 
from the last date of the arbitrators’ appointments. Arbitrators having 
nower to appoint an umpire may elect one before they enter upon the 
matter referred to them Roe d. Wood v. Doe, 2 Term.Rep. 644 ; Bates 
v " Cooke. 9 B. 8c C. 407- On a submission to two persons with power 
to them if they should not agree, to appoint a third person to be umpire 
in or concur and join with them in considering and determining all 
or any of the matters referred, there is power to appoint such third 
person before any difference has arisen, and before any proceedings 
have been taken on the reference ; and that is the proper course to 
pursue. Winteringham v. Robertson, 27 L.J.Ex. 301. So also, where 
a submission provides that the two arbitrators shall appoint an umpire 
before they commence proceedings, the appointment of an umpire is 
a condition precedent to taking any proceedings to enforce the submis¬ 
sion Bright v. Durnell, 4 D P C. 756. Tn a case where the arbitrators 
disagreed on the matters referred to them, and the necessity for umpire 
became established, it may well be that the omission of the arbitrators 
to appoint an umpire before thev entered upon the submission would 
be fatal to the whole proceedings. But when, no disagreement between 
the arbitrators occurred, the omission to make the appointment o 
umpire is not a defect amounting to legal misconduct on the part of the 
arbitrators and sufficient to vitiate the award made. Louts Dreyfus v. 

HiZndas. A I R. 1940 Sind 37 = 187 Ind.Cas. 262; Bombay Co., Ltd • v. 

"National Jute Mills. 39 Cal. 669 —16 I.C. 163. • 

521 Proof of appointment.—To prove that an umpire was appoin¬ 
ted bv the arbitrators according to the terms of the submission it is not 
sufficient to prove that he acted with them, and put the award executed 
bv all three, though the appointment of the umpire is recited in the 
awnid. Still v. Halford, 4 Camp. 17. The appointment of an umpire 
is not effected unless he accepts the office. Rmgland v. Lowndes, (1863) 

15 r 522 ^ S keVnsaV 9 of umpire to act.—If the umpire elected refuses to 
ut the persons who elected him mav elect another in his pi ace \Com. 
ng f«b “Arbitration” (F W-Russrlt. 13th Edn.. p. 312. See also 
section 2<\) (b) ; Triplet v. Eyre. (1684) Lev. 263. But if the arbitrators 
do not fill the vacancy even after service of notice by one of the pain ^ 
to the reference, the court mav appoint an umpire after the period 
prescribed in sub section (2) of section 8 (vide^ notes to section 8 ™*e\ 
525 By appointment of umpire power is exhausted. An app 
loom of umpire which has become effectual by acceptance of the office 
exhausts the power of appointment, and the appointed have no power 
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to revoke the appointment made or to make a fresh appointment in 
place of it.— Russell, ISth Edn -, p. 317. In Oliver v Callings, 11 East 
367, arbitrators after having appointed one umpire who Refused to act 
appointed another umpire who accepted the authority. 1 he defendant 
having objected to the appointment, because of partiality, the arbitrators 
acceded to the objection, and each proposed another, but could not 
agree on the person to be substituted, and did not in fact substitute any 
other, though the respective attorneys agreed on a third person. rhe> 
umpire objected to was then called on by the plaintiffs attorney o 
proceed, and made his award within time. In holding chat the award 
was good Lord Ellenborough , C.J., observed: "We have lately held 
that if an authority be once executed, it cannot be executed again (vide 
Irvine v. Eleron, 8 East 54). Here the arbitrators had executed then 
authority by an effectual appointment of an umpire, who accepted and 
acted upon the authority so conferred on him ; the consent or dissent 
of the parties themselves afterwaids to such an appointment signi i 

nothing^ A immenl of umpire in pending suit.—Under repealed 

para 4 of the Second Schedule of the Civil Procedure Code wheie two 
or more arbitrators were to be appointed, the Court was bound to provu e 
in its order of reference, for difference of opinion among the arbitrators, 

in the manner specified in that paragraph, that is, {a) y t e app i 
ment of an umpire, or (5) by declaring that, if the majority of the arbi¬ 
trators agree, the decision of the majority shall prevail, or (c) y emp vc 
ing the arbitrators to appoint an umpire, or (d) otherwise as may, 0 c 
agreed between the parties or, if they cannot agree, as the court may 
determine- So when once the matter is referred to arbitration it tan 
never again be dealt with by the court unless the reference is rui ess, 
in which case the suit may be brought back to the file of the court wu 1011 
any reference to the arbitration proceedings. Haradhan y. Radna x a i, 
10 W.R. 399. Where a dispute was referred to three arbitrators and one 
of them was appointed sarpanch but no provision was made for diiteiencc 
between them, unanimous decision was necessary for valid award ~' ac . ‘/'Ji 
Lai v. Khairati Miyan, (1934) A.L.J. 66 = 147 Ind-Cas. 623 = A.I.R. Lhsi 
All. 109. But now such arbitration is governed by this Act as such cases 
like are governed by sub-sections (2) and (3) of section 10. But tie 
appointment of the same person as arbitrator as well as iimpne is no 
allowed. Kapurchand Fulchand v. Jewaraj Clmnilal, 138 Ind.Cas- Oo — 
36 C.W-N. 332 = A.I.R. 1932 Cal. 491. . f 

525. Power of Court to appoint an umpire.—Where in a < eec o 
reference to arbitration the parties have agreed that in case of difference 
between the arbitrators, the Court itself decide the case, the Couit, in 
ease of difference between the arbitrators, has no jurisdiction to appoint 
another person as umpire. Ramzani v. Nur Ahrnadi, A-I.R. 1910 Lah. 
276 = 42 P.L.R. 124 = 189 Ind.Cas. 466. 

526. When umpire may arbitrate in lieu of arbitrators. Unclei 
the repealed para. 9 of the Second Schedule of the Civil Procedure Code 
of 1908, where an umpire had been appointed, lie might enter on the 
reference in the place of the arbitrators,—if they had allowed the appoint¬ 
ed time to expire without making an award, or (b) if they had allowed 
the appointed time to expire without making an award, or (b) il ihc\ 
have delivered to the court or to the umpire a notice in writing stating 
that they cannot agree. See also Xiaz Ahmad v- Abdul JIamid, 1 A.C J- 
29 = (1904) A.W.N. 49. This paragraph as well as the rest of the Second 
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Schedule has been repealed by the Arbitration Act (X of 1940). By para. 
4 of the First Schedule of this Act, the arbitrators are given 4 months’ 
time to make the award. Para. 4 enacts : “It the arbitrators have allowed 
their time to expire without making an award or have delivered to any 
party to the arbitration agreement or to the umpire a notice in writing 
stating that they cannot agree, the umpire shall forthwith enter on the 
leference in lieu of the arbitrators’’. This para, corresponds to para. (4) 
of the First Schedule of the Arbitration Act of 1699 and clause (d) of the 
First Schedule of the English Arbitration Act of 1889, which again is 
based on section 15 of the English Common Eaw Procedure Act, 1854. 

527. If the arbitrators allowed the appointed time to expire.— 
in a reference to arbitration one of the arbitrators absented himself 
After the expiry of the time for the award the umpire approached the 
courL for direction. The court directed him to proceed under clause (a) 
ot para. 9 of the Second Schedule of the Civil Procedure Code. Ram 
Ragan Tewari v. Phatangan JLohar, A.I.R. 1928 All. 674 = 111 Ind.Cas. 
559 = (1929) A.L.J. 31. In delivering the judgment in the above case 
jjalal, J. y observed : “The question is what is a court to do under such 
circumstances. The learned counsel for the applicant was considerably 
enamoured of the provisions of para- 5. He, however, missed the point 
that his client was not equilly in love with that paragraph and did not 
take any action as directed, therein. Under para- 5 the court is empowered 
l0 appoint an arbitrator or umpire, or make an order superseding the 
arbitration, only in case a party takes action under the first clause ot the 
paragraph and serves notice on the other party. In the present case 
neither party took any step to fill the place of the arbitrator who was 

sulking.The arbitrator who sulked was possibly a friend of his and 

the plaintiff expected that he could bring the arbitration to a standsti 
by inducing one arbitrator not to take part in arriving at a decision. 
The provisions as regards arbitration have, however, been now more 
carefully devised than before under the Civil Procedure Code of 19 , 
and attempt has been made to fill up all holes through which a party 
mat wMgglc out of the arbitration. Where an umpire is appointed, para, 
c) gives him the power to enter on the reference without the arbitrators. 
In this way the law has prevented the arbitration failing by a device of a 
party inducing one of the arbitrators to absent himself Where no time 
is prescribed by the submission itself it is governed by para 3 of the 
First Schedule of the present Act. Now para- 3 of the First Schedule 
enacts • “The arbitrators shall make their award within four months 
after emeriti" on the reference or after haying called upon to act by 

," u °rlanded tfme 0 ™ the^our? may allow” In calculating the period 

of three months the day from which the period begins to run should. « 
i i ,1 a Miaham and Jessob, 9 Dowl. 203 , Kerr v. jesion, 

ww' fN.Sm <?2S) -Halsbly, Vol. I, p. 462. The word 
4 \ 1 ,, , ' ' n month reckoned according to British calendar. 

• month” here means ^"“^^ciauses Act- See also, South British 

\ tdc section ■ '■■| 1CWN 425 An arbitrator “enters on” the reference 

Hrc v fir ,Xr S th e LS' neither acceptance of the office of arbitrator nor 
when he lieais the case^ pVocecd amount to entering on the 

giving notice of his * , ' n867 x £.r. 2 Q.B. 523; Cudliff v. Walters, 

r . V 0 ^* 0 x n o°MOf 'd &T R 232 / The provisions “entering on the reference’’ and 
(IH39) 2 Mood K. • \ not i C e” are alternative in this sense, 

S..r.d upsn „ all. ««n ,toe 
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from the notice calling upon the arbitrators to act. Firm of Sardar Mai 
Hardat Rai v. Sho Baksh, 44 All. 432 = 66 lnd.Gas. 907=20 A.L. \. 272 = 
L R. 3 All. 227. 

Para. 4 enacts : “If the arbitrators have allowed their time to expire 
without making an award or have delivered to any party to the arbitra¬ 
tion agreement or to the umpire a notice in writing stating that they 
cannot agree, the umpire shall forthwith enter on the reference in lieu of 
the arbitrators”—Vide Schedule First, para. 4. 

528. Commencement of authority of umpire.—An express admis¬ 
sion of the arbitrators that they cannot agree is not necessary to give 
umpire jurisdiction to make an award. Hill v. Marshall, 5 L.J. (O.S.) C.P. 
161. If one of the arbitrators insists upon producing further evidence, and 
the other refuses to allow it to be done, this is a suflicicnt disagreement 
between the arbitrators to authorise the interference of the umpire. CudlifJ 
v. Wallers, 2 M. Rob. 232. it is sufficient to enable an umpire to make 
at. award upon all the matters referred, that at the conclusion of the 
evidence the arbitrators arrive at different opinions in some of the matters 
referred ; and lie need not, if the time of making the award expired, wait 
to see if they ever agree. Wintcringham v. Robertson, 27 L.J.Lx. 301. 
See also. 1'unno and Bird, In re, 3 Ad- 48d = 3 L.J.K.B. 1. 1 here 

may be circumstances in which an umpire may join in an inquiry with 
the arbitrators before the time of his acting arrives. Elliot and South 
Devon Ry., In re, 2 Dc G. & Stir. 17 = 12 jur. 443. Where arbitrators 
were to make their award on or before a day certain, and an umpire, if 
they should differ, before a subsequent day, and the umpire made his 
award before the time given to the arbitrators had expired held that the 
award need not state that the arbitrators had disagreed- Springens v. 
•V ash, 5 M. &: S. 193. Sec also, Smailes v. Wright, 3 M. S. 359 : In re 
Yeadon Local Board and Yeadon Waterworks Co., 41 Ch.D. 52 As to 
the meaning of the word “disagreement” in a similar context, see Iossifoglu 
v. Commantaros, (1941> l K.B. 398=110 L.J.K B 54. 

529. Upon wliat matters umpire to decide.—Where the provisions 
of para. 4 of the First Schedule are included in the arbitration agreement, 
and the umpire enters “on the reference in lieu of the arbitrators,” all 
the matters referred fall to be decided bv him, and not merely the matters 
in respect of which the arbitrators have disagreed. Where the provisions 
of para. 4 are not included, it depends upon the terms of the arbitration 
agreement whether all the matters, or only the matters upon which the 
arbitrators are not agreed, are referred to the umpire— Russell on 
Arbitration. 13th Edn., p. 321. If “all or any of the matters in diflerencc 
between the parties” are referred to arbitrators, who disagree, but only as 
to costs, yet the umpire adjudicate on the whole question. Wicks v. Cox, 
11 Jur. 542. Where aibitrators determined on five points in dispute, and 
referred a sixth to an umpire, whom they arc authorised to choose, -tit* 
award made by the arbitrators and the umpire was bad, the arbitrators 
not being authorised by the terms of the submission to make the award 
upon some points in dispute, and refer the others to the umpire. ’ I'ollil \. 
Saunders, 9 Price 612 = 23 R.R- 732: Westminster and Brytnbn Canal and 
Coke Co. v. Clayton. 11 L.T. 366 =- 13 W.R. 131 : Wintcringham v. Robert 
son, 27 L.J.Ex 301 ; Morgan v. Bolt. 7 L.T. 671=11 W.R. 265. But the 
arbitration agreement tnav provide otherwise. Fang v. Broien, 25 L.T. 
fO.S.) 297. See Russell 14th' Edn.. p. 130. 

•>30. Umpire pitting with arbitrators.—Where arbitrators have 
power, if they should not agree, to appoint a third person to he umpire 

35 
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in or to concur and join with them in considering and determining all or 
any of the matters referred, such third person, when so appointed, is not 
a third arbitrator, but an umpire, and the effect of his appointment is, 
that he is to sit with the arbitrators, and hear and consider the matters 
referred, and if they do not agree in an award, to make an award upon all 
matters referred, and not merely upon those in which they do not agree. 
Winteringham v. Robertson, 27 L.J.Ex. 301. But where the power to 
appoint an umpire was in the same terms, it was held that an award made 
by the umpire alone was not binding. Beddall v. Page, 5 L.J. (O.S.) 
K.B- 101. But neither section 10 nor para. 4 of the First Schedule of 
the Arbitration Act contemplates the joint sitting of the arbitrators and 
umpire. Under para. 4 the umpire cannot function unless arbitrators’ 
authority determines by efflux of time or they have given notice in 
writing stating that they cannot agree. But where a matter in difference 
is referred to two, one to be named by each of the parties, with a proviso 
that if they disagree they shall name an umpire, and that he shall make 
the award, and the two disagree and appoint an umpire, it is no ground 
of objection to the award that all three have sat and heard the evidence 

together, and then the umpire has made the award. Flaglane Chapel v. 

Sunderland Corporation, 5 Jur. N.S. 894 ; Potter v. New?nan, 4 Dowl- 
504=5 L.J.N.S. Ex. 93 (n) ; Ellison v. Ackroyd, 20 L J.Q.B. 193. 

531. Duties of umpire.—The duties of an umpire are identical 
with those of an arbitrator. Therefore the parties are entitled to a 

hearing before an umpire no less than before the arbitrator and it is 

incumbent on the umpire on appointment, to fix a day of hearing and 
apprise parties of it. Firm of Dfiana Singh v. Firm of Ram Chand, 
A I R- 1924 Sind 27. It is the duty of umpire to hear evidence, if so 
required by the parties. E. Miller v. Firm of Dhanasingh Randal, 63 
Ind Cas 141. See also Firm Sitaram v. Firm Sushd, 64 Ind.Cas- 706 = 34 
P L R GOA. An umpire must record evidence in the presence of both 
the parties. Mohammad v- Abdul, A.I.R. 1925 Lah. 570. If he piocec s 
to hear evidence or receive written evidence without intimating the 
opposite party it is legal misconduct. Louis Dreyfus v. i Ra 1 a Z 0 J> a J“> 
AIR 1923 Mad 222. The objection to the umpire proceeding without 
rehearing the witness may be waived by the conduct of the parties, but 
the waiver must be clearly made out or the award will be set aside. 
Salkeld and Slater, In re, 12 A. & E- /67; Jenkins In re 1 Dowl Ni 
976 Where a party knew that a case had gone before the umpire, and 
thir he had been furnished by the arbitrators with the notes of the 
evidence the Court refused to set aside the award of the umpire because 
it was the duty of the party, if it had thought it necessary, to have called 
on the mnpire y to hear' evidence ; and as he had not done so, but had 

l iken the chance of the award, he could not raise the objection. J unno 
“d w, /„ "e, 5B. & Ad. 488; Hall v. Lawrence, 4 T.R. 589 Russell, 

p 1 V52 Duty of impartiality.—An umpire like arbitrator must be 

nvfinJ nnd must nor heat one party in the absence of the other- The 

imp - ‘ should not receive any statement as to the case from one of the 

ViTkmors extern in^ the presence of the other, and should hear such 

statements equally from both or from neither. ioth Edn., p. ^ 

statements 9 > on <)f UItipire .—In Jumma v- Mu bank Khan ,*0 

t ir^ft7-55 PR 1915=167 P.W-R. 1915, the court observed We 
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cone on to misapply the ruling ( Karim Baksh v. Subhan Ali, 6 P.R. 189) 
upon which he has relied in support of his view that the umpire was 
wrong in not conferring with the arbitrators. The effect of the ruling 
quoted is the precise opposite and the umpire is here under no obliga¬ 
tion to do more than arrive at what he considered the just decision, 
without conferring with arbitrators”. But this rule is not applicable 
where by agreement the umpire *s empowered to agrei wuh one set ot 
arbitrators or the other. Jinmat Bibi v. Abdul Aziz, (1887) 7 A.W.N 
197. Decision by umpire by drawing lots docs not amount to miscondu 
Puma Chand v. Ram Nath, 84 Ind.Cas. 490 = A.I.R. 19-a Out r " . 

OL T 685=10 O. Sc A.I.R. 807. Where there is a difference of opinion 
between the parties as to the authority conferred on an umpire ^ under 
an agreed submission, the decision is ultimately with court and not. with 
the umpire. Attorney-General v. Kelley, ol ML.T. -88 

1 AC <>68=91 LT.P.C. 101 = 126 I.T. 711. The umpire is entitled to 
form his own opinion in respect of all matters submitted from his own 
knowledge, inspection or examination or from such other source as 

inav deem proper. Ibid. . 

534. Parties agreeing in ease of difference between arbitrators, 

court is to decide. —Where in a deed of reference to arbitration the 
parties have agreed that in case of difference between the arbitrators, the 
court should itself decide the case, the court, in case of difference between 
the arbitrators, has no jurisdiction to appoint another person as umpiie. 
Ramzani v- Nur Ahmadi, A.I.R. 1940 Lab. 276 — 1- I .U.R. - >• 

535. Umpire—refusal to act—appointment by court of another. 

—Where the parties clearly empowered the court to appoint an umpire, 
if the arbitrators failed to appoint one. the court can appoint anothei 
umpire when the umpire selected refuses to act. The appomtmen 
a person who refuses to be umpire is certainly a failure to appoint an 
umpire. Khillu Ran v. Jaichand . 99 Ind.Cas. 654 = A.I.R. 14-7 bah. l- ; >. 

536. Umpire’s jurisdiction if ousted by collateral proceeding in 
Civil Court. —The jurisdiction of the umpire to proceed with the ' ai ni¬ 
tration is not ousted merely because of the pendency of some col atera 
proceeding in the Civil Court. Arunarhala v- Louis Dreyfus s? C,r>., 

M.L.T. 563. , . 

537. Sub-section (2).-This subjection has been taken vet bantu 

from sub-section (2) of section 4 of the F.nglish Arbitration Ac t ot . - ■ 

Cases falling under this sub-section is also governed bv the section 8 ot 
the Act because that section provides for agreement “that the refcience 
shall be to one or more arbitrators to be appointed bv consent of parties, 
etc., etc.” The corresponding section of the F.nglish Act was enacted to 
override the decision in 1'he Gritted Kingdom Mutual Steamshi /> ' ■ 

Houstorn, (1896) 1 Q.B. 567- In that rase Mathew J.. observed: “The 
arbitrators met. heard the evidence, and discussed the matters. I he two 
appointed by the parties differed. The third, having heard all that cithei 
side had to say, drew up an award in favour ol the association, whic \ 
awatd was signed by himself and the arbitrator appointed bv th< 
association. The other arbitrator refused to concur in it. Then the 
a c sociation brought this action upon the award for the costs of the 
reference. I think the action cannot be maintained. For a reference to 
three arbitrators means that all three must concur in the making of the 

award.They must agree.” Under this sub-section the award of the 

majority shall, unless the arbitration agreement otherwise provides, 
prevail. (Vide notes under sub-section 3 infra'). Upto the last moment 
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arbitration agreement requires 
distinct from merely permitting 
the award of any two is then 


the award of joint arbitrators should be the joint act of all the arbitrators- 

Stalworth v. Inns., (1844) 13 M. 8 : W. 466 ; Little v. Newton, (1841) 2 

M. & G. 351=9 Dowl. 437. So each one of the joint arbitrators must 
so act as if he were the sole arbitrator. In Haradhan v. Radhanath, 10 

W R. 398, it has been held that the order of reference should provide 

that in case of difference of opinion that of the majority should prevail. 
If the order or reference does not provide for the appointment of an 
umpire in case of difference of opinion among the arbitrators, the award 
in order to be a good award in law must be the award of all the arbitrators 
without difference ; the award of the majority is bad. Per. Mathew J. 
in United Kingdom, v. Houston (1896) 1 Q B. 567 ; see also Cameron v. 
Cuddy (1914) A C 651 =83 Lf.P.C. 70=110 L.T. 89 (H.L.) ■ Hardhyan 
v Meher Chand, (1879) 57 P.R. : Lain v. Abdus, 17 Ind.Cas. 320; Bahu 
v Badri, 49 Ind.Cas. 522; Rumnuaya v. Repayya, 51 M-L.J. 440 = A.I.R. 
19?6 Mad 1183. So if one of the arbitrators refuses or omits to act, the 
others cannot make a valid award. So “unless a contrary intention is 
expressed,” says Russell “whenever the 
that there shall be three arbitrators (as 

the appointment of three arbitrators*) . 

binding.” Russell 15th Edn., p. 124; see also Amarnath v. Uggar Sen, 

A-.IR. 1949 All. 399. . , . , . . , 

538. Sub-section (3).— This sub-section is new and is an admitted 
immovement on the English Act. The Indian Arbitration Act of 1899 
was framed for the benefit of mercantile community. Sometimes reference 
is made to a fluctuating body of persons \vide In re Kingly Maxtcad 
cW Co (1893) 1 O B. 405; Ganges Manufacturing: v . Indra Chand, 33 

Cal. 1169; Chaitram v. Bridichand, 42 Cal. 1140 ; Heeralal v. Joakin. 
\ I R. 1927 Cal. 6471. There the number of arbitrators are ordinarily 
more rhan three. To make provision for these and other cases this su - 
section has been enacted. In cases of odd number or arbitrators the 

award of the majority is to prevail. In cases of even number of arbi¬ 
trators, the arbitrators are to appoint an umpire not later than . , 

month from the latest date of their respective appointments. (Vide 

para. 2 of the First Schedule.) In cases of vacancy, refusal, etc., tne 

cases falling under this sub-section 
award by only 4 of 5 arbitrators is 
the parties had agreed to be bound 

/~»rhrr arbitrator had refused to act. - - - - . 

ALT (Rev) 178 = 1952 R.D. 324 = (1952) A.W.R. (Rev.) 126. See also 

Amar Nath v Uggar Sen. A.I.R. 1949 All. 399 : Ramsundar v. Kn J % war ^' 
20 ALT 392 = A I.R- 1922 All. 233 : Weed v. Tinoo. 6 W.R 95: 

Ra^huhir v Kuleswnr. 23 Pat. 719 = 218 Ind.Cas. 275 = A.I.R- 1945 W 
14(f Where a dispute is referred to more than three arbitrators, the 
reference bv sub-section fS) mut be regarded as one expressly containing 
a proviso that the award of the majority shall prevail. Hence whCTe 
rbermte is referred to 15 arbitrators and the award is signed bv 14 ar 
fraC the award is valid and binding inasmuch as it "gned 
maioritv of the arbitrators. Y. L. Paul v- O. C. Joseph. 61 L.W. 394- 
K148 M W N 476 = A.I.R. 1948. 512- ('1018') 1 M L T- 375 sec also Ran, 

v wi Ram. A.I.R- 1916 Pat. 156 = 34 Ind.Cas. 105 = 1 Pat.Lj- 
00- Knzee v. Tinoo. 6 W.R. 95 : Sri Sharnn v MahhaniLah 51 nd Ci. ■ 
^7g_A.I.R* 1919 Cal. 42: Abinash v. Parushuram, 44 C. W.N ._* 

- #cf 7 British Metal < Corporation Ltd. v. Ludlow Brothers , (1938) 1 AH.E.R. 135. 


L wi » (I\ UI1V i, - ‘ f -- _ 

arc governed bv section 8. The 
not invalid on that account when 
bv the award of the majority and 
Pitambar v. Chhabi Narain. (19-52) 
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Ramsundar v. Kulwanthi, A.I.R. 1922 All. 233=44 All. 642=66 Ind.Cas. 

499 ; Dandekar v. Dandekar, 6 Bom- 663. 

539. Para. 4 of the Second Schedule of the Civil Procedure 
Code. —The repealed para. 4 of the Second Schedule of the Civil 1 roce- 

dure Code ran as follows: — 

“(1) Where the reference is to two or more 

shall he made in the order for a difference of 

arbitrator^— 

(a) by the appointment of an umpire : or 

y b) by declaring that, if the majority of the arbitrators agree, the 
decision of the majority shall prevail ; or 
bv empowering the arbitrators to appoint 


arbitrators, provision 
opinion among the 


(0 

(d) 


an umpire ; or 

otherwise as may he agreed between the parties or, if they can 

not agree, as the Court may determine. r . • 

“(2) Where an umpire is appointed, the Court shall fix such t 
as it thinks reasonable for the making of his award in case e is 1 cqu 
to act’*. This Schedule has been repealed bv the present Act but all 
these purposes are served by section 10 read with paias. - to 

540. Award by majority.—An award to be binding and cni i 
able must be signed by all the arbitrators concurring. 

Mudaliar v. Appandai Nynatn, 51 Ind.Cas. 912 = 33 M.C.J- *’• 11 

above case the court observed : “As to the second point, an awaici mi s 
be signed by all the arbitrators (see Russell on ^rbtfratton and Axea, 
9 Edn., Part II. Chapter IV, section 3. note 1 at page 168) Mi. Anan 
Krishna Iyer has drawn our attention to the opinion of Beaman /. in 
Mnhomedali Adamji v. Secretary of State. -11 Ind.Cas- _> - • 

668 = 19 Bom.L.R. 618. that parties must be assumed to contract that 

majority award shall bind them when an uneven number o «u »i * 
are appointed. But that was a case of valuers and it is not c 
it would be the same in the case of arbitrators, 
himself at page 673 quotes the ruling of Ma/heu 
Kingdom Mutual Stenmshi p Assurance Assnria I ion 

(1896) 1 Q.B. 567=65 L.j.Q B. 484, that in every 
unless all the arbitrators concurred in tlie award, 
arbitration award at all. In this 

present case 


The learned T'idge 
J.. in The United 

v. Houston & Co.. 
case of arbitration 
there would be no 
-rate of things we cannot follow the 
opinion of Beaman, /., in the present case and it is c lear the au ' ai 'l* 
suit is unenforceable in law.” See also Rabun F.al v. Badri /.e l.) Im • 

Cas. 522 ; Lala v. Abdus, 17 Ind.Cas. 320 = 16 Oudh C.as. 91 : hem Roy 
v- Bharat, 22 W.R. 129: Fateh v. Gangn. 4 YV.R. 1 : Sat hitmar \- 
Atmaram, (1885) A.W.N. 60: I. at hmi v. Khaim ti. 0031) A.I- T- — 1l *' 

Ind.Cas. 623 = A.I.R- 1931 All 100; Cameron v. Caddy. (1911) At.. 
651=83 T.J.P.C. 70; but see Tlaridas v. Baidyanath . 10 Ind.Cas. 610 = 

21 C.W.N. 895. On a reference to arbitration bv court an award bv 
majority of arbitrators is valid if >.o agreed upon- Dharmwi 
Surat Singh. AI R. 1925 Oudh 712 = 88 Ind.Cas. 5 17. See also. Kamta 
Pro sad v. fodda Singh. 7 Ind.Cas. 99 = 7 A.I-I- 800; Atlanta v. I" n> 

5ft C.L.J. 323: Polipillai v. Afnmnnfifi* 111 Ind.Cas. 3b/ AT.R. • _"* 
Mad. 144. If, however, in the application for reference* nuclei oh 
repealed para. 4 of the Second Schedule of the Civil Procedure Code 
which provided that the opinion of the majotitv should prevail, the fact 
that the order of reference did not refer it would not invalidate the 
award by the majority of the arbitrators. Xarrndra Dry v. Brojesxean 
Dasi, (1914) 23 Ind Cas. 812; Tlaridas v. Baidyanath. 10 Ind.Cas. G16 = _I 
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C.W.N. 895. Now all these questions have been set at rest by the 
enactment of this sub-section. But where a dispute was referred to 
five arbitrators, it being agreed that the opinion of the majority should 
prevail and two of the arbitrators did not act, it was held that the award 
was null and void. Atrhayya v. Dhooli Peddenti, A.I.R. 1928 Mad. 
083=112 IndCas. 669. See also, Thamiraju v. Bapiraju, 12 Mad. 113; 
Abdulla v . M. V. R. S. Firm , A.I.R. 1924 Rang. 153; M. Appayya v. 
Venkatasivami , 8 M-L.W. 171=47 Ind.Cas. 597 = (1918) » 

Samieevappa v. Venkatavarappa, A.I.R. 1927 Mad. 436; Sheikh Abdulla 
v. M. V. R. S. Firm, 2 Rur.L-J. 229; Lachman v. Prannath , A.I.R. 19^ 
Oudh 108 = 65 Ind.Cas. 339. On a reference to several arbitrators 
together where there is no clause provided for an award made by less 
than all being valid, each of them must act personally in performance 
of the duties of his office, as if he were the sole arbitrator ; for as the 
office is joint, if one refuses or omits to act the others can make no 

award. Kish ore v. Kishore, 10 OL.J. 28 = 74 Ind.Cas. 299 A.I.R. 1923 
Oudh 181=9 O. & A.I.R. 545. 

541. Explanation—To enter on or proceed with the 

In Bajrancrlnl v. Ganesh Commercial, A.I.R. 19.il Cal- 78 ~ 

147 Chatterjee, observed: “In my view certain amount of contusion 
has been created by the following passage in Russell on . ) t ra i 

Z'^sss.% 

'Sff KSff’'053“ 

ssss- - 

has been omitted. The law has been changed in England. 

“I agree with the learned Chief Justice that Baker v Stepper,s 
f l8fi7) 2 Q.B. 523 = 36 L.J.O.B. 236. would not be considered as good 
law in England in view of the judgment of the Court, of Anneal n 

Tostifotrlu v. Commentaros. 0947) 1 KB 396 = 1 10 L. J K.B . - > ^ 

203. In the latter case six learned Judges including J rera n,/ CaMecotr 
C.J. ir Scott, rejected the argument advanced on behaU of the 

appellants that entering upon reference does not take P la <* « 11 
trators actuallv meet and discuss matters. In mv view, the arbitrator* 
enter upon reference when they take upon themselves the offires ° 
arbitrators and exercise some functions as arbitrators. If they meet and 
determine the date of hearing and issue directions as to Bladings the 
exercise the functions of arbitrators and therefore thev should he 
treated as having eniercd on the reference/’ An arbitrator, however 
cannot he said to enter upon the reference the moment he is aPpmnt 
an arbitrator. Arbitrators enter upon reference when thes a «uallv be 
to discharge the functions of arbitrators and that does not connote th 
both the parties must he before the arhilrators or that there nius 
• omc previous peremptory order compelling the arbitrators to conclude 
the hearing ex forte. Issuing mandatory direction for pleadings or f 
particulars'or for interogatorv or fixing peremptory dates for hearing c 
only he done bv the arbitrators when thev had begun their work as such 
and take upon themselves the functions of arbitrators, lbut. In Iss f g 
v (1941) 1 K B. 926 = 110 l.-T-K B. 54 Scott, L J. »£ • 

“The Question raised bv the appeal really resolved itself into this . 
cim arbitrators be said to enter upon a reference ? In my view, they enter 
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Power to Court to re¬ 
move arbitrators or 
umpire in certain cir¬ 
cumstances. 


upon it as soon as they have accepted their appointment and commu¬ 
nicated with each other about the reference.” 

11 . ( 1 ) The Court may , on the appli¬ 

cation of any party to a reference , remove 
an arbitrator or umpire who fails to use all 
reasonable dispatch in entering on and pro¬ 
ceeding with the reference and making an 

award. 

(2) The Court may remove an arbitrator or umpire who 
has misc.Q.nducted himself or the proceedings. 

(3) Where an arbitrator or umpire is removed under tins 
section , he shall not be entitled to receive any remuneration tn 
respect of services. 

(4) For the purposes of this section the expression pro¬ 
ceeding with the reference ” includes , in a case where reference to 
the umpire becomes necessary , giving notice of that fact to tne 
parties and to the umpire. 

542. N.B. — litis section empowers the court to remove a dilatory 
arbitrator or umpire oi one who misconducts hi nisei 1 or the pioccec m«s. 
Section 16 of the 1899 and sections 6 and 13 of the 1934 Act ol Pailiameiit 
have been drawn on .—Soles on Clauses- Section 16 of the 1899 Act is 
based on section 11 or the English Arbitration Act of 1899. See a so set 
lions 13(3) and 23(1) of English Arbitration Act of 1930. Sub set non (I) 
corresponds to section 13(3) and sub-section (2) corresponds to section 
23 (1). Sub-section (3) and (4) correspond to section 13(3) ot the same Act. 

543. Sub-section (1).— This sub-section is taken verbatim Horn 
section 6 of the English Arbitration Act ol 1934. 1 his sub section ma^es 

provision for removal of dialatory arbitrator. Para. 3 of the 1 list Scluc a c 
enacts : “The arbitrators shall make their within tour months aitei 
entering on the reference or after having been called upon to act by notice 
in writing from any party to the arbitration agreement or within sue l 
extended time as the Court may allow”. Para. 1 enacts: 'll the arbmatms 

have allowed their time to expire without making an award oi base 
delivered to any party to the arbitration agreement or to the umpire a 
notice in writing stating that they cannot agree, the umpire shall toil i 
with enter on the reference in lieu of the arbitrators - l’ara. :> runs as 
follows : "The umpire shall make his award within two months ot entering 
on the reference or within such extended time as the Court may allow . 
The court may remove an arbitrator or an umpire who fails to use all 
reasonable despatch in entering on and proceeding with the reference and 
making an award. 

544. General Principle.— In l\e\holnl Ratn<ld\<il I.axman l\n<* 
A.I.R. 1940 Nag. 386 (1940) N.1..J. 393. the court observed : “Unrea 

tollable delay oil the part of the arbitrator amounts to legal misconduct 
is laid down in Coley \. I)aco'l<t, 17 Cal. 200. and Ilhogilal v. (.hintauhi 
A I R. 1928 Bom. 19=107 Ind.Ca*. 707 -32 Bom. 110 = 30 Bom.E.R- 92 
In 17 Cal. 200 the dela\ was not for more than a year and there ii was 
held that it was such a dcla\ as entitled a partv making the subinisdoi 
to the arbitration to revoke the referentc and withdraw the |»i 


(>i red i ngs 
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from the arbitrator. In 52 Bom- 116 the delay was about five years but 

the length of the delay was not the criterion for the decision of the case. 

What is necessary in such a case of arbitration is that once an arbitrator 
is appointed the parties to the arbitration are entitled to insist that the 
arbitration should be proceeded with reasonable speed and if there be an 
unreasonable delay which is unexplained and not justified by the circums- 
ances of the case the parties to arbitration will be justified in revoking 
the reference and if an award is given after long delay they will be entitled 
to ask the court not to file the award." See also, Pesionjee Nusserwanjee v. 
Manockjee &: Co., 12 M.I.A. 112=10 WR. 51 (P.C). But now the time 
is fixed by paras. (3) and (5) of Schedule I of this Act. 

545. Who fails to use all reasonable dispatch—old law.—A 
claimant in a reference to arbitration is the person on whom, coeteris 
paribus , it is incumbent to promote the conduct of the proceedings ; and 
when, therefore, there is a long and unreasonable delay unexplained by 
any act of the other party either producing to it or consenting to it or 
waiving it, the latter is, prima facie , entitled to decline to fo on with the 
reference and to revoke the agreement for submission. O■ R. Coley ' v. 
I\ A. Dacosta , 17 Cal. 200. Sec also, Bhogilal v. Chimanlal , A.I.R. 192H 
Bom 49 = 53 Bom. 116; Biswas v. Balwant, 33 Bom.L.R. 1022; 1<am 
Commar v. Kalachaml, 21 W.R. 395; Ram Kumar v- Jagan Mohan 9 
Ind.Cas. 80 = 8 A.L.J. 66 = 33, All. 315, Attna Rai v. Sheobaran Rat 
(188 9 ) AWN 58* 7'ahal v. Bishehar, 8 All. 57; Adfnbai v- Cursandas, 
11 Bom- 199. But now under para. 3 of the First Schedule the arbitrators 
are bound to make their award with four months from the date of rete- 
rence after having been called upon to act by notice in writing from any 
part to the arbitration agreement or within such extended time as the 
court may allow. If they fail to do so the court may remove Hent 

546 Rule of English Courts before the passing of the English 
Arbitration Act of 1934 .—"Prior to the Arbitration Act, 1934 in cases in 
which the provisions of the First Schedule to the principal Act were 
excluded, if the submission limited no time within which the arb,l j; a ?£ 
w is to m ike his award, his authority to make it would continue foi his 
1 fc un ess it was revoked. There was no necessity to resort to any 
implication that the award \vas to be made within a reasonable time , and 
if after such request, the arbitrator neglected to do so, such neglect onih 
part would be good ground for revoking his authority. [Saltere v. Yeat , 

H 837 V 5 Howl 291=6 L.j.N.S.Ex. 67=2 M. & W. 67; Curtis v ; Pot* 
(1845) 3 M. &: S. 145 ; Macdongall v- Robertson, (1827) 2 \. k: J. Hj 

Russell^ b a ^“^P o f60 t h e Firsl Schedule.—Para, 3 runs as follows: 
- T he arbitrators shall make their award within four months after ente i _g 
on the reference or after having been called upon to act by nc 
writing from any party to the arbitration agreement or wnhtn such ex 
ded time as the Court may allow.” This paragraph corresponds to para. 
3 of the First Schedule of the Arbitration Act of 1899 and clause (c) 

First Schedule of the English Arbitration Act of 1889—the only c < P> 
which has been efTectcd is that "four months” have been st.bsntu ed f° r 
“ihree months”. The English Arbitration Act of 1934, section 6(3) ena ■ 
•Subject to the provisions of sub-section (2) of section 10 o 1 P 1! an 

Act and To anything to the contrary in the arbitration agreement^an 

arbitrator or umpire shall have power to “"ts^When ‘ an award 

Section 1012) of the English Arbitration Act enacs . W otherwisc 

is remitted, the arbitrators or umpire shall, unless me 
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directs, make an award within three months after the date of the order.” 
sub-section (1) of section 6 of the English Arbitration Act enacts : ‘‘The 
Court may, on the application of any party to a reference, remove an 
arbitrator or umpire who fails to use all reasonable dispatch in entering 
on and proceeding with the reference and making an award.” The clause 
(c) of the First Schedule of the English Arbitration Act, 1889, having 
been repealed by the English Arbitration Act, 1934, the combined effect 
of sub-section (1) and (3) of section 6 of the said Act is that there is no 
nmc limit in which the award is made- So under the English Act court 
is given power to remove an arbitrator *when he fails to use all reasonable 
dispatch in entering on the proceedings or in proceeding with the reference 
and making his award. But under para. 3 of the First Schedule of the 
Indian Arbitration Act 1940, the rule is otherwise. Under the 1899 Act 
the arbitrators or umpires could themselves enlarge their time for making 
the award, though it seems that they must do so before the actual expiry 
of time. Under the Civil Procedure Code only the court could exercise 
this power. By section 28 of this Act such powers in all cases rest in 
the court only, who may extend the time whether the time has expired 
or not or whether the award has expired or not or whether the award 
has actually been made or not. Vide section 28(1) (post). But sub section 
(2) of that section allows of provisions being made in an arbitration 
agreement for enlargement of time for making the award where all the 
parties consent to such enlargement. (See N usserwan jee v. Aleer iXIynoo- 
deen , (i M.I.A- 134). This rule is applicable where there is no provision 
in the agreement as regards the time limit. 

I he period of four months is to begin only from the time— (i) when 
the arbitrator enters on the reference, or (//) after having been called 
upon to act by notice in writing from any party to the arbitration 
agreement. 

Explanation to section 9 of the Act says : “The fact that an arbitrator 
or umpire, after a request by either party to enter on and proceed with 
the reference, does not within one month comply with the request may 
constitute a neglect or refusal to act within the meaning of section 8 and 
this section”. 

548. Interpretation of para. 3.—In calculating the period of four 
months for making the award, the first dav is to be excluded but the 
last day is to be included. Russell, 12 th Edn. p. 351. In Sardarmal 
Hnrdat Rai v. Sheo Raksh Rni Sri Narain, 60 Ind Gas. 907=20 A I R. 
272 = A.I.R. 1922 All. 106 = 44 All. 432, the court observed : ‘‘We are 
of opinion that the provisions ‘entering on the reference’ and ‘having been 
called upon to act by notice in writing’ arc alternative in this seme, 
that where no reference is entered upon at all. then the time runs from 
the notice calling upon the arbitrators to act. But, on the other hand, 
even although the arbitrators may be called upon to act hv entering upon 
the reference, if they enter upon the reference, they have three months 
(under this Act four months) from that moment for making their award 

.To hold otherwise would seem to strike out from clause (3) the 

words ‘within three months after entering on the reference’ in a cast# 
where one of the parties happened to called upon the arbitrators to act 
before they began the reference. 

“This clause was considered bv the English Court of Appeal in 
Haring Could v. Shar pension Combined Rich and Shorn! Syndicate, (1899) 
2 C.h.D. 80 = 68 L.J.Ch 429 = 80 FT. 733. And the view which we take 
seems to me that which was laid clown by the Master of the Rolls, the* 

36 
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late Lord Lindley, in a passage contained in page 91 of the Report. 

“In addition to that, under the old clause in England, which was 
slighty different in form, an equally strong court came to the conclusion 
in Baker v. Stephens, (1867) L.R. 2 Q.B. 523 = 8 B. & S. 438 = 36 L.J.Q.B. 
236, that ‘entering upon the reference’ means not when an arbitrator 
accepts the office, or takes upon himself the duty when he actually enters 
upon the matter of the reference, when the parties are before him, or 
under some peremptory order compelling him to conclude the hearing ex 
parte* 9 . See also. In re Varipati & Co. and Olympia Oil and Cake Co., 
Ltd., (1914) W.N- 208. 

When a notice is served upon arbitrators by one of the parties to the 
arbitration to appoint an umpire, they are ‘called upon to act’ in the 
matter of the arbitration within the meaning of clause ( c ) of Schedule 1 
to the Arbitration Act, 1889, and the three months within which the 
arbitrators are by that clause bound to make their award run from the 
service of notice upon them. Baring Gould v. Sharpcngton, (1899) 2 Ch. 80. 

549. Para. (5) Schedule I.—“The umpire shall make his award 
within two months of entering on the reference or within such extended 
time as the Court may allow.” An umpire docs not enter on a reference 
by mere acceptance of appointment of fixing a place and time for meeting 
but when he begins to inquire into the case judicially. Baker v. Stephens, 
(1867) L.R. 2 O B. 523 = 8 B. & S. 438 = 36 L.J.Q.B. 236= 15 W.R. 902; 
Cudiff v. Wallers, (1839) 2 Mood & R. 232. Where the reference is to 
two arbitrators and an umpire, and the power of making the award has 
devolved on the umpire, he under this clause must make his award within 
one month after the original or extended time for making the award of 
the arbitrators has expired, or on or before any later day to which the 
court may from time to time enlarge for making the award. It seems that 
after the time for making his award has expired, the umpire has no longer 
any power to have the time -extended by court.— Vide Halsbury, \ ol. b 

^ Entering on the reference. —An arbitrator does not enter upon 
a reference the moment he accepts to work as an arbitrator nor can i 
be said that he enters a reference when he actually hears the reference. 
An arbitrator enters upon a reference to him, after having accepted the 
licence he applies his mind and does something in furtherance and 
execution of the work of arbitration. The exact date on wh'ch an ar^ 
trntor enters on a reference m a particular case, however, has to bedete. 
mined on the facts and circumstances of the case- Soney al v 

\TR 1957 Pat. 395 = 1957 B.L.J.R. 4o6 ; see also (1941) 

a ir 1951 Cal. 78 ; AIR. 1956 Bom. 146. He must do s< 

A.I K. LUi ^ai. . . arbitrator and nothing else before it can 


Lachminaram, 

1 K.B. 396 ; 

A Lr! 1956* Bom/146. ~ He nn.st' do some act which 
jc referable to his position as an arbitrator and nothing else before it can 
be said that he entered upon the reference. In any event the arbitra 
must take upon himself and exercise the functions of an arbitrator, 
exercise of a function docs not necessarily mean hearing the ma 
the merits Thus, where an arbitrator holds a pieliminary meeting 
oives directions to the parties as to the progress of arbitration P ro ^ ed ™° 
before him, he assumes the office of an arbitrator and exerctses the f^unc 
tions of an arbitrator. Babuhhai v. Prohhod , 58 Bom. L.R. 917 = A.1.K. 


,956 Th°e n umJire-s obligation to enter on thc veference doe. not normally 

disagreement to^the 

umpire. Vide Ibid. 
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551. Delay is not misconduct. —Arbitrators do not render themsel¬ 
ves to a charge of misconduct by mere delay or inattention. Wali 
Mohammad v. Sohara, 41 P.R. 1875. But the court may remove an 
arbitrator or umpire who fails to use all reasonable dispatch in entering 
on and proceeding with the reference and making an award. Russell, 
15th Edn., p. 192. 

SUB SECTION (2). 

552. Sub-section (2).—This sub-section corresponds to section 16 of 
of the Indian Arbitration Act, 1899. That section ran as follows: 
“Where an arbitrator or umpire has misconducted himself, the Court 
may remove him.” In this sub-section the words oi the pioceedings 
have been added by following the amendment made by section 15 of 
the English Arbitration Act of 1934 to section 11 of the English Arbitra¬ 
tion Act of 1889. Section 11 of the English Arbitration Act of 1889 
before amendment bv section 15 of the English Arbitration Act of 1934. 
ran as follows : 

“11. (1) Where an arbitrator or umpire has misconducted himself 

the Court may remove him. 

“(2) Where an arbitrator or umpire his misconducted himself or 
an arbitration or award has been improperly produced, the Court may 
set aside the award.” 

Section 15 of the Arbitration Act of 1934 runs as follows: Section 

eleven of the Principal Act (which empowers the Court to remove an 
arbitrator and set aside an award) shall be amended by the insertion of 
the words ‘or the proceeding* after the words ‘has misconducted himself 
in both places where those occur in the said section.”— Report of Com 
mitlec on Laze of Arbitration , March, 1927. 

553. Object of amendment. —“Section 11 of the Act of 1889 
speaks of an arbitrator or umpire having ‘misconducted himself. When 
a motion is made under that section it is very common to heat counsel 
disallow any suggestion of turpitude and to allege only technical mis¬ 
conduct. But we believe that laymen whose awards are impunged under 
the section feel some grievance from the phrase that it employs. We 
suggest that the section, or its equivalent, might well use the phrase 
(in both sections) ‘has misconducted the proceedings’ in. place of mis¬ 
conducted himself.” See also Russell on Arbitration and Awards, 13th 
Edn., p. 477 ; section 39 (a) infra But the law was the same even before 
the amendment vizir 9 All. 253: 14 Bom.E.R. 1007 and other cases 

noted under the heading “misconducted himself or the proceedings.”— 
Vide infra. Commenting on this section Sarhar in his Tagore Raze 
I.ecture said: “Later it will be found under S. 30 of the Indian Arbi¬ 
tration Act, 1940. an award is liable to be set aside* on the ground ‘that 
an arbitrator or umpire has misconducted himself or the proceedings . 
The authorities before the amendment show that the addition has 
obviously been made solelv for purposes of clarification and not for 
effecting any change in the law. Even when the statutes did not contain 
the words ‘or the proceedings.* the court exercised the power of removal 
of arbitrators by reason of their misconduct in the proceedings before 
them” Sar bar's Laze of Arbitration . pp. 124-125. According to Russell. 
these words were introduced to meet the case where there had been no 
moral turpitude on the part of the arbitrator or umpire but only 
technical misconduct in relation to the proceedings. Russell on Arbi¬ 
tration and Azuard, 13th Edn., p. 477. 
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554. Law of England previous to the enactment of the English 
Arbitraton Act of 1889.—Before the passing of the English Arbitration 
Act of 1889, apart from inherent jurisdiction of court, an award could 
be set aside by 9 Will. Ill, c. 15 passed in 1698. Section 2 of that statute 
enacts as follows: — 

“II. And be it further enacted by the authority aforesaid, that any 
arbitration or umpirage procured by corruption or undue means, shall 
be judged and esteemed void and of none effect, and accordingly be set 
aside by any Court of law or equity, so as complaint of such corruption 
or undue practice be made in the Court where the rule is made for 
submission to such arbitration or umpirage, before the last day of the 
next term after such arbitration or umpirage made and published to 
the parties ; anything in this Act contained to the contrary notwithstand¬ 
ing”. There was no provision in the ‘Act to remove an arbitrator or 
umpire who has misconducted himself or the proceedings. That provi¬ 
sion was introduced for the first time by the English Arbitration Act of 
1889. 

But it was held in Pedley v. Goddard, 7 T.R- 73 = 4 R.R. 382, that 
the time limit for objection imposed by the statute (9 &: 10 Will. Ill, c. 15) 
which enacted that awards procured by corruption or undue means 
should be set aside, does not apply to an objection (whether urged against 
a motion for attachment or by plea in action for enforcing the award) 
appearing on the face of the award. The case of Pedley v. Goddard 
(supra), illustrates the broad distinction which exists between what may 
be termed intrinsic nullities in an award and the objections which arise 
from what may lie broadly termed misconduct in the arbitrator, the 
proof of which is entirely extrinsic to the award. The latter class o 
objection must be promptly verified and established ; the former class 
of objections, being inherent in the award itself, may be taken at any 
time.— Camp. Rut. Cases, Vol. Ill, P 519. So the cases which are 
decided by the English courts before the passing of the English Arbi ra¬ 
tion Act, were cases of misconduct of arbitrators sufficient for setting 

aside the award. 

czrzrz Cases under the former English Act, i.e. Act of Will. Ilk'' 

In (Exeh. Ch 1861) 7 H. & N. 509-31 LJ-Ex 170. 

where the award was made on all matters in difference and was in the 
teanired form and intended by the arbitrators to express their decision, 
the court decided that an objection that the arbitrators adopted the 
opinion 'of a Third person by which they agreed to be bound, cannot be 
,,ndcr the plea of no award . Pollock, C.B., said. We ar 

d 1 o opinion that the Rule must be discharged. I think that the 
1 i u P lnd or rather that, as the plea correctly states, no award was 
award '****-™Z£ this was a sub-reference by the arbitrators to a 

person anS ihev bad no right to delegate to him the powers 
11 P, trt them- No doubt there was evidence of an agreement 

entrusted artics t hat the arbitrators might consult Rotton, but not 

'^rThey sL\dd sub^tute his opinion for their own. The consent 
1 thL liberty to consult him or refer to his advice, but not so as 

to'bind themselves to decide according to his opinion, whatever their 
t0 1 ■ i i-»r> whm arbitrators have referred the matters m dispute 

OWn m : g n else Tnd agreed to he bound by his decision and make an 
'° S T cordte to it the parties have not what they bargained for, viz., 
a u ^ Z n of the arbitrators, and so have not had their award. 

“ observed? "I am of the same opinion, I think that an 
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arbitrator may take advice upon a matter in which he considers it may 
be useful to him ; and if he adopts it, even though he admits its influences 
on his judgment, his award mav be good. But he must not renounce 
his opinion to substitute that of another. Here I think the facts show 
that the decision was that of Rotton, not of arbitrators, and therefore it 
was not their award There was in fact no act of the arbitrators* minds 
upon the question decided by him. The language of the Court of 
Common Pleas in Little v. Newton, 58 R-R. 436 = 2 Man. 8c G. 351, is 
strong to show that this was no award.** 

In Walker v. Forhisher, 6 Vcs. 70. an award was set aside on the 
ground that the arbitrator received evidence after giving notice to the 
parties that he would receive no more, in which they acquiesced. Lord 

Eldon, L.C-, said : “The award cannot be supported .It does not 

appear to me, that he has bv the award improperly exercised the authority 
given by the order of reference: but on account of the transaction, that 
took place on the 10th of February, the award cannot stand. He had 
examined different witnesses at different times in the presence of the paities. 
He recommended to them not to produce any more witnesses- To that 
recommendation thev accede : and in effect sav, ‘Upon the view of what 
is disclosed to you, you do what is right between us.’ After this he hears 
these other persons ; and he admits, he took minutes of what was said. 
It did not pass as a mere conversation. It does not appear, that he 
afterwards held any communication with the other party ; or disclosed 
what passed to him ; but the arbitrator swears, it had no effect upon his 
award. I believe him. He is a most respectable man. But I cannot 
from respect for any man do that, which I cannot reconcile to general 
piinciples. A judge must not take upon himself to say whether 
improperly admitted had or had not an effect ufton his mind. The 
awaid may have done perfect justice: but upon general^ principles n 
cannot 
Taunt 

in Flews v. Middleton, (1845) 6 Q.B. 845 = 14 L.J.Q.B. 130. 

In Haigh v. Haigh, 3 D F. & J. 157 = 8 Jur.N.S. 083=5 F.T.N.S 
507, in proceedings under a reference to arbitration involving complicate^ 
accounts relating to a business, the arbitrator excluded the son ot out 
of the parties who had been a clerk in the business, and whose assistance 
the father desired in the proceedings as to the accounts. Fie also exotic ct 
a shorthand writer whom the same party wished to employ to take notes 
under the proceedings, no reason justifying such exclusion being siown. 
Held that the award ought to be set aside, and that the party did not. 
bv attending the further proceedings under the reference, waive his i lg it 

to take the objection. . c , - 

So also omission to give one of the parties the opportunity ot being 
heard or of cross-examining the witness is misconduct affording giounc 
for an application to set aside, though it is no ground of defence tc> an 
action on the award. liraddich v. 7 'hompson, (180/) 8 F.ast 344 - ■> 

751: Thnrhum I.R. 2 C P. 384=36 k.J.C.l . 


may nave clone perfect justice: mu — 7Voin\ 

: be supported.” This principle was followed in re flicks, H81.) 

. 694: Dobson v- Groves. (1844) 6 Q.B. 637 = 14 LJ.Q.B. 17 , anc 


184 



improperly, that is to say. that thev heard him. but then thev examine^ 
witness against him when he was not present, and did not 
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opportunity of cross-examining those witnesses. That is a wrong procedure 

in the arbitration.” Lopes L.J. said: “If this were an ordinary 

arbitration, I take it that it would be a good ground for applying to the 
court to set it aside upon the ground of misconduct of the arbitrators: 
but if an action had been brought upon that award, it would not have 
been a good plea to have said, there was no award. The objection could 
not have been taken in answer to an action upon the award, but only 
on an application to set it aside.” 

Where matters in difference, are referred to arbitrators, and if they 
disagree, to an umpire, the umpire who is called in to act after the arbi¬ 
trators have heard the witnesses and disagreed, must rehear the witnesses. 
If he omits to do so, and it is not shown, that the requirement has been 
waived, the award will be set aside. Re Salkeld and Slater , (1840) 12 
Ad. & El- 767. See also, Jenkins v. Ward , (1841) 1 Dowl.N.S. 276; 3 


556. Scope ot section 11 ol Hie nnsiisn ahm 
and the previous law.—Under Stat. 9 Will. II, c. 15, s. t ere were 
two grounds for setting aside an award, namely, where the aibitrauon 
or umpirage was procured by “corruption or undue means . e 
phrase “undue means” was interpreted to mean to some act contrary o 
natural justice .—Russell on Arbitration, tinder the English Arbitration 
Act. 1889, as amended by Arbitration Act of 1934, an award can be: set 

' ” . . . _i; n . r „ natural iiistice, but is not Limited to sutu 

anv act l 1 u no neec y ssitv fo. the court to consider whether the tnis- 
,u is. and theie is nrocurement of an arbitration or award bv 

conduct has resulted £ P place any limitation on the meaning 

undue means .The scction ao court might now set aside an award 
of the word misconduct a. if during the 

or remove an arib.n he , vas constantly drunk and therefore 

pioceedings ,n ,. . . prop crly. The power now given to the court 

meapab’e of a ^ ' C at1r " or P to P set \sidc an award on the ground of m.s- 
to remove an aibniator or to^ ^ limited powers of the court before 

conduct as conipatcc bo rne in mind in considering the 

decis irnis '!jef'orc tmd since"’the passing of that Act --Russell on Arbitra¬ 
tion. 13th Edn., p. 174. ^ section 30 (a).—Under sub-section (2) 

557. Suli-seetion ^“eninowercd lo remove an arbitrator or umpire 
ol section 11» the com % oceedinffs. This power is disci e- 

who has misconducted buns I entitled to set aside the award 

uonarv. Under section 30<«). he c £ u ^« s en that the powers of the court 
of such an arbiliatoi 01 l,in P ‘ d of the section.— Russell, 13th Edn , 
under the Act . a o vc l, Kchon's Arbitration, (1890) 25 Q-B.D. 545. 

* ■» *■”>» b = ■f'"' 8 ” 
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exercised in cases where the misconduct was of a technical nature not 
allecting his competence or the pioperiety of allowing him to continue his 
office.” Russell 15th Edn., p. 191. 

558. Authority of arbitrator is confined by the terms in the 
reference.—The authority of arbitrators is limited to the matters lawfully 
submitted to them. Babu Bhai v. Aladhavji, 55 Bom. 503=184 Incl-Cas. 
705 = 33 Bom.L.R. 759 = A.IR. 1931 Bom. 343. See also, Dagdusa v. 
Bhukham, 9 Bom. 82. In the first-named case Parkar, /. observed : 
“Under by-law 38A only disputes arising out of or in relation to contracts 
made subject to the by-laws shall be referred to arbitration. Under by-law 
81 such contracts must be in writing in the form given in the appendix. 
It would, therefore, follow that the arbitrators had no jurisdiction to 
decide disputes arising out of contracts not in the sanctioned lorm. In 
vases where an arbitratoi enters upon a consideration of matte* which are 
not referred to him or which he has no jurisdiction to try by arbitration 
clause or submission between the parties, the appearance of the party after 
objection taken and protest made, does neither give the arbitrator autho¬ 
rity to make an award nor estop him from urging that the arbitratoi 
has exceeded his authority : See Ringland v. Laicndes, (1864) 33 L.J.G.P. 
337= 17 C.B. (N.S ) 514=10 Jur.N.S. 859 and Chetandas v. Rndha Kissen, 
A.l.R. 1927 Bom. 553 = 104 Ind.Cas. 174. The attendance of the appli¬ 
cant before the arbitrators after protest would not amount to a waiver 
of his right to object to the jurisdiction of the arbitrators’ • 1 he duty 

of arbitrators in hearing evidence is to act according to the terms of the 
agreement in pursuance of which the dispute is placed before them. Krishna 
Kanta Paramanik v. Baidya Surulari Dasi, 2 B.L.R.App. 2:>. So also 
aibitrators appointed under an order of reference can exercise no great 
power than is vested in them by the referring order. Their power are 
confined to the said order and can neither be enlarged nor narrowed by 
the view the arbitrators may themselves take of their duties. Ram Ditta v. 
Bhagan, 3 P R. 1883. In case of private arbitration an arbitrator’s power 
is limited by the arbitration contract. A 'arsing A T arain v. Ajodhya Prasad , 
13 Ind.Cas. 118= 15 C.L.J. 110=16 C.W.N. 256; Sabilri v- Promoda, 

19 Ind.Cas. 941=21 C.L.J. 248 ; Juggobandhu v. Chand Mohan , 31 Ind. 
Cas. 33 = 22 C.L.J. 237 ; Chamf>sey\. Jivraj, 73 Ind.Cas. 436 (439) = 
A.l.R. 1923 P.C. 66 = 47 Bom. 578 = 50 I.A. 324 ; Bombay lire v, Ahmed - 
bhoy, 1 Ind.Cas. 14=11 Bom.L.R. 1=34 Bom. 1 ; Chenna v. Veeraswami, 
A.l.R- 1933 Mad. 862=149 Ind.Cas. 778; Ram v. Durga, 53 Cal. 258 = 92 
Ind.Cas. 633 = A.l.R. 1925 P.C. 293 \Chuna v. Behari , A I R. 1934 All- 7 
An arbitrator derives his power from the agreement of arbitration which 
furnishes the source and prescribes the limits of his power and he is bound 
to make an award in confonniiv with it both in substance and in from. 
Dattaram v. Harji Mai, A I.R. 1930 Sind. 170. 

In Badruddin Hasan v. Amir Begam, 14 O.C. 308=13 Ind.Cas. 520. 
the court observed : “Now as regards the powers and duties of an arbitra¬ 
tor no fixed rules can be laid clown. 1 he extent of the power and the 
nature of the duties arc to be ascertained from the terms of the agreement 
to iclei by which he is appointed. In the present case, the language ol 
the agreement is of the widest possible description. The parties after 
declaring the existence between them of disputes regarding the estate °f 
the deceased Farid-uddin and the will left by him. agree to appoint 
Shakhawat Ali as their arbitratoi to settle these disputes. Tlicv empower 
him to decide their difference ‘in any way fie might deem proper and 
they undeitook to be bound by his decision- Clearly, therefore, it was 
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the intention of the parties to arm the arbitrator with most extensive 
powers ; in fact they gave him authority to act in any manner he pleased, 
provided, of course, that he dealt fairly with all parties concerned. As 
for his duties it is well understood. He was to decide whether the deceased 
had executed the will and he was to determine how the estate was to be 
distributed between the persons who had any claims as heirs of Farid- 

uddin. „ . 

“Subject to any limitations contained in the instrument of his 

appointment and to any statutory directions as to the manner in which 
he is to discharge his duties, an arbitrator may conduct his proceedings* 
in any manner he thinks fit so long as he acts in accordance with the 
principles of justice, equity and good conscience. He is not fettered by 
rules of practice which courts of law adopt for general convenience. He 
is not bound, for example, (as the lower court appears to think he was) 
to record statements or admissions of witnesses, to mark and file 
documents and to behave in other respects as if he were the Judge of a 
Civil Court bound by the adjective law laid down in the Code of Civil 
Procedure and the rules made under it. He is not under any obligation 
10 make notes of his proceedings, i hough it may be advisable for him to 
do so ; and if he does elect to keep such notes they are his own property 
and he cannot be compelled to produce them in court. He is not bound 
observe the n rules relating to evidence to be found in the Indian 
Evidence Act. (Cf- section 3 of the Act). In short, he has greater latitude 
than the courts of law in order to do complete justice between the parties 
and may, in forming his judgment, act upon mereiy moral consideration 
of which a court of law could not take cognisance. (Cf Russell cm 

Arbitration. 9th Edn., page 98). Again as the parties 
IO be the judge of their disputes they cannot, where the award is g 
on the face' of it, object to his decision either upon law or fact and the 
courts will not ordinarily review his discretion provided he acts within 
his authority and behaves fairly to each party N°t w'll they interfere 

SKtE 

heTond which he* cannot p.operly k qu«tioned.^ See Duke Bucclench 

'Metropolitan Board, E-R. 5 HX. 418 = 27 LT 1 y ^ ast . named 


Knox v. Sy^of/s;T»~.i%.JSS r ^ of 

rase Lord Thurlow said: Upon a general reierc the 

all matters in dispute, the arbitrator has 


greater latitude than the 
all matters in “'m^iustice between the parties.” Where the 

court in order to ^^n^der' which he is acting prescribes his powevs 

™,b”S FW<Z»?%2ll (■»»») - TLR * 

,59. o( .rbiy.llon. 

„,d Spreh™-. In 

decision, “all matters in diffeience betweenuestions affecting the parties 

the arbitrator is at liberty 10 consider aUqu^n. ^ ^ y 

civil rights. Baker v- Toivnshe <’ r r l T. 206; Winter v. White, 

Holt, 9 M. & W. 161 ; Porter v. Porter, oo l.. i . 
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1 B. & B. 360. On a reference of all disputes “arising out of a 
contract” the arbitrator may decide a dispute as to the construction of 
the contract- J horn burn v. Hornes, (1807) L.R. 2 C.P. 384 = 36 L.J.C.P. 
184; North British Rail v. Newbergh & Co., (911) S.C. 710; Brodie v. 
Cardiff Cor., (1919) A.C. 337 ; Hohendollern & Co., (1886) 54 L.T- 596 ; 
Russell, 13th Edn., p. 77; see also Tolaram v. Birla Jute, I-E.R (1928) 

2 Cal. 171. 

In Bombay hire Insurance Co. v. Ahmedbhoy, 1 Ind.Cas- 14 (19) — 
34 Bom. 1 = 11 Bom.L.R. 1, Chandravarkar, J., observed: “In construing 
the agreement to refer to arbitration we ought to bear in mind one 
cardinal principle, viz., that by a submission to arbitration, a paity 
deprives himself of the right accord to him by common law to have the 
dispute to which the submission relates decided by a court of law. I here- 
forc, it must clearly appear from the terms ot the submission that with 
reference to any point arising the party has so deprived himself- See, 
also, Dattaram v. Harjimal, A.I.R. 1930 Sind 170. In Co pa l am v. Alyneni 
Suryanarayana, A.I.R. 1926 Mad. 752 = 50 M-L.J. 514 = 23 M.L.W. 681 = 
(1926) M.W.N. 445=95 IndCas. 710, the court observed: “The principle 
on which such cases have to be decided are clear. Firstly, it must be 

clear that the dispute has been referred before the arbitrators get juris¬ 

diction to decide it. See Bombay i ire Insurance Co-, Ltd. v. Ahmedbhoy, 
Ilabibbhoy, 34 Bom. 1 = 1 Ind.Cas. 14 = 11 Bom. L.R. 1. Courts, no doubt, 
will not be unreasonable or unduly technical in construing documents 
drawn up by persons not familiar with law and legal phraseology: but at 
the same time the court must be satisfied by the language used that a matter 
decided was in truth referred to the arbitrators for decision.” 

560. Denial of factum or validity of arbitration agreement.— 

Where the factum or validity of a contract (or arbitration agreement) is 
disputed, it is not within the province of the arbitrators to decide upon 

the same and thus to assume jurisdiction in the matter of the dispute. 

The decision as it) the factum or validity of a contract is exclusively 
within the jurisdiction of the court- l isham bhar v. Gulamally, 4 D.L.R. 
(Bom.) 91 ; Ghulabhai v. Kcshadev , 51 Bom.L.R. 499 = A.I.R. 1949 Bom 
343. 

561. Misconduct. — “It is difficult to give an exhaustive definition 
of what amounts to misconduct on the part of an arbitrator or an umpire- 

The expression is of wide import, including on the one hand bribery anti 
corruption and on the other a mere mistake as to the scope and authority 
conferred by the submission.”.— Halsbury, Vol. I. p. 478. See also. Coster 
v. Oakeley, 12 Mvs. L j. 81=39 Mys.H C.R. 203. The word “misconduct” 
it would seem may be construed in its widest sense and need not be con 
fined to the kind of misconduct which was necessary to justify the 
setting aside of an award before the Arbitration Act, i.e., to some act 
contrary to natural justice.— Russell on Arbitral ion , 13th F.dn., p. 147 
See also, Ganga Sahai v. Lekhraj Singh. 9 All. 253 ; Haji Ahmed v. 
Essanfji, 17 Ind.Cas. 696. In hi re Ilall and Ilinds. (1841) 10 L.JC.P. 
210 Tindal C.J. said: “The mistake as a matter of carelessness is so 
gross as to amount, though not in a moral point of view yet in a judicial 
sense of that word, to misconduct on the part of the arbitrators.” 

In Gunnis v. Amanmal 'rulsidas, 83 Ind.Cas. 3:>3 = A-I.R. 1923 Sind 
75 (F.B.). the court observed: “The question turns upon the meaning 
to be attached to misconduct. It has been suggested that the arbitrators 
behaved in any other wav than as honourable gentlemen. But the term 
‘misconduct’ has in the legal sense a wider significance than personal 

37 
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behaviour. At page 387 of the Russell's Arbitration, 10th Edn., is the 
following passage: ‘Legal misconduct is an ambiguous term, though 
constantly used. It would seem that it means misconduct in the judicial 
sense oi the woid, not from a moral point of view, and means, tor 
example, some honest though erroneous breach ol duty causing miscarriage 
of justice' ” in interpreting section 621 ot the Civil Procedure Coae 
ot 1882, it was observed: 1 he word 'misconduct” as used in section 

621, Civil Procedure Code, does not necessarily comprehend or include 
misconduct ot a fraudulent or improper character, but it does com¬ 
prehend and include action on the part of the arbitrator which is upon 
the tace of it opposed to all rational and reasonable principles that 
should govern the procedure of any person who is called upon to decide 
upon questions in ditterence and dispute referred to him by the parties. 
An arbitrator will be guilty ot misconduct when he takes no evidence 
oil the matter referred to him and has not allowed a party an opportunity 
of proving his contention. When objection is taken on that score to 
the proceedings of an arbitrator, the court must consider whether there 
really have been any proceedings before him upon which he could come 
to any decision eitiiei one way or the other. Ueoki Randan v. Raf 


Kumar, 9 A.W.N. 124. 

Legal misconduct is a term which is commonly used in reference 
to awards. It does not necessarily involve any moral turpitude oi 
dishonesty on the part of the arbitrator. It is misconduct in the judicial 
sense of the word and has been generally described to mean an erroneous 
breach of duty on the part ot the arbitrator, however honest, which 
causes miscarriage of justice- Misconduct is a question of tact in eac l 
case and has to be assei mined from the tacts ot the entire proceedings 
before the arbitrator. It really lies in the conduct of the arultra ion 
proceedings and the onus of proof lies on the party who alleges it. the 
court never sits in appeal from the award of an arbitrator Its unc i 
is to so whether the grounds of misconduct alleged by the paity a 
been strictly found. If material piece of evidence is tendered and 
rejected, it may amount to misconduct entitling the pai y to 5 , 

the award. And a party is not precluded from impeaching an award 
on the ground of misconduct even if the arbitrator has been suggested 
by such a party. Aboobaker Latif v. Reception Committee AJhR. 1937 
Bom. 410 ; Set also Mediterranean * Co. v. Eonress (1948) 2 AIL E.R■ 

18(3; Williams v. Wallis ir Cox, (1914) 2 K.B 478-83 L.J.K..B. 
r 'T QQQ — 7H T-P 337- In the last-named case Rush, J., 

“Misconduct is not necessarily personal misconduct. If an 

for some reason which he thinks good declines to adjudicate 
for some reason wm«i ^ ejects evidence which, if he had rightly 

leal issue be bave been seen to be vital, that is misconduct in 

Urn'hearing of the matter which he has to decide and misconduct which 
, nprson against whom the award is made to have it set aside . 

said- “With regard to the main question, I think the Deputy 
Atkin, J. said. triUronce otion of the meaning of misconduct. It does 

Judge f° rr ™ e olve a £ imputation of personal turpitude in the 

not necessa > does not mean much more than such a mishandling 

aibitiatoi. 1 } ■ like i v to C ause some substantial miscarriage ol 

oi the arbiuat on as is ltkel^ to c thc arbitrator refuses to hear 

c videmee 3 up on" a = issue-. See also, HapAH t, Sssanp 17 

^ (P.C.). The 


1296 = 110 
observed: 
arbitrator 

upon the 
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word “misconduct” as used with reference to arbitrations does not 
necessarily or at all imply anything in the nature of fraud. It certainly 
may include cases where the arbitrator has failed to perform the essential 
duties which are cast upon him as an arbitrator as he is occupying a 
q judicial position Bhogilal v. Chimanlal , 52 Bom. 116 = 30 Bom. 

L. R. 92 = 1.L.T. 40 Bom. 29=107 Ind.Cas. 707 = AIR. 1928 Bom. 
49. It is wrong to suppose that there must be some misconduct in a 
moral sense on the part of the arbitrator in order to justify the setting 
aside of his award." The term “misconduct” simply means legal mis¬ 
conduct. Ayyanal v- Naranappa, (1927) M.W.N. 917. 

Misconduct on the part of the arbitrators must be misconduct in 
carrying out the terms of the reference and within the scope of it. 
Anything beyond that is action without jurisdiction whether or not it 
may amount also to misconduct. Ramaswami v. Venkatarama, 49 

M. L.J. 523. But when parties have agreed to abide by the decision of 
a tribunal of their own selection unless there has been something radi¬ 
cally wrong and vicious in the proceeding it must not be set aside. An 
award should not be set aside on the ground of failure to observe the 
highly technical web of procedure and rules of evidence which surrounds 
judicial procedure. Maung Since Hpit v. U. Min Nyun, 3 Rang. 387 = 
A.I.R. 1925 Rang. 383 ; Andrews and Mitchell . fl905) A.C. 78 : In re 
Hopper, (1867) 2 Q.B 367 = 36 L.J Q.B. 97. In the last cited case, 
Cockburn, C.J., said: “I would observe that we must not be overready 
to set aside awards where parties have agreed to abide bv the decision/ 
of a tribunal of their own selection, unless we sec that there has been 
something radically wrong and vicious in the proceedings.” As regards 
what would amount to misconduct on the part of an arbitrator, vide 
Great American Insurance Co. v. Hindusthan Flash Fight, A.I.R. 1953 
Cal- 474. For further discussion of this topic, vide notes on section 30 
clause (a). 


in 


i ran mi 

the 
a 


•»62. “Misconducted liimself or the proceed mgs”.- 
Sahai v. Fekhraj Singh. 9 All. 253, Mahmood /.. in interpreting 
word ‘misconduct’ observed: ‘There may be ample misconduct in .. 
legal sense to make the court set aside an award, even where there is no 
ground for imputing the slighest improper motive to the arbitrator. It 
should be interpreted in the sense in which it is used in "English law 
with reference to arbitration proceedings. It does not necessarily imply 
moral turpitude, but it includes neglect of duties and responsibilities 
ot arbitrators and of what courts of justice expect from them before 
allowing finality to the award.’ This was quoted with approval bv 
Davar, /., in Haji Ahmed v. Fssartji Tajbhoy, 14 Bom. L..R. 1007=17 
Ind.Cas. 696. Does then the failure of arbitrators to examine the parties 
and their witness amount to misconduct ? In Lachnii Narain v. Sheonnth 
Pandc. A.I.R. 1910 All. 98 = 54 Ind.Cas. 443 = 42 All. 185 <187)=18 AT T. 
78, I And say, /., said : ‘It is argued here that the mere fact that the arbi¬ 
trator decided the case of his own knowledge and without taking am 
evidence does not amount to misconduct. The matter has to he deter 
mined in the light of the language of the agreement bv which tlu* dispute 
was referred to arbitration. If the parties agreed that the arbitrator should 
decide the dispute between them on his own knowledge, and further agreed 
that there was no need for him to take anv evidence, no misconduct can 
be imputed. But there is nothing in the language of the agree¬ 
ment to suggest that it was the intention of the parties that the 
arbitrator should act solely upon his own knowledge of the facts 
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That he has done so is fatal to the award, in which he expressly says 
that he has decided the case upon the basis of his own knowledge. 

“The learned Judge did not cite any authority for this proposition 
in law, but support is to be found in Haigh v. Haigh, (1862) 31 L-J.Ch. 
420 = 8 Jur. N.S. 983 = 5 L.T. 507, and that of Amir Be gam v. Badruddin, 
A.I.R. 1914 P.C. 105 = 23 Ind.Cas. 625 = 36 All. 336=17 O.C. 120 (P.C.). In 
the first case Turner, L.J., said in the course of his judgement: “The 
parties have chosen him (arbitrator) to be their judge, and have agreed 
to abide by his determination ; and by the determination, if fairly and 
properly made, they must be content to be bound ; but, on the other 
hand, arbitrators, like other Judges, are bound, where they are not 
expressly absolved from doing so, to observe in their proceedings the 
ordinary rules which are laid down for the administration of justice; and 
this court, when called upon to review their proceedings, is bound to see 

that those rules have been observed.’ 

“In the second case Lord Pnrmoor delivering the judgment of the 
Judicial Committee said : “If irregularities in procedure can be proved 
which would amount to no proper heating of the matters in dispute there 
would be misconduct sufficient to vitiate the award without any imputation 


on the honesty or impartiality of the arbitrator.’ . 

“The first case deals with the English law, and the second case dealt 
with the Indian Statute law. but the principle enunciated is the same. 
I may also refer to Mating Shiue Hf)u v. V Mm Nyun , A.I-R. 19-..) Rang. 
383=91 Ind.Cas. 659 = 3 Rang. 387, where a Bench of this court following 
certain English decisions has laid down as follows: Unless in the proce 

dure adopted by the arbitrators there has been something radically wron<; 
or vicious, an award cannot be impeached on the ground that the technical 
web of judicial procedure and rules of evidence which surround ludicial 

procedure were not strictly adhered to. , ■ 

“The principle that can be deducted from the cases cited above 1 

that an arbitrator, though not bound by the technical web of ,iudic‘ai 
procedure and rules of evidence, must hear the parties and, if requester 
'licit witnesses, unless he is absolved therefrom by the terms of the: sub- 
mission and must apply his mind to the points in dispute and decide it 
according to the ordinary rules of justice, equity and good conscience. 
The failure to hear the parties and, if necessary, their witness, unless 
absolved therefrom by the terms of the submission amounts to misconduct 

on the part of the arbitrator within the meaning of paia 15, Schedule U. 

Civil Procedure Code”. Per Ba U. ]., in Ma Hume Le v. Ma Nyein Bw , 

162 Ind.Cas. 772 = A.I.R. 1936 Rang. 191. . ., ncc 

Unless it is proved that the arbitrator refused to examine any evidence 

tendered by the parties, the mere fact that he did not hold a public enq > 
will not be enough to vitiate and award. Kansln Ram v Honiara Das, A. • ■ 

l<H0 T ah 73 Where it is left to the discretion of the arbitrator to tak 
m no, to take evince while proceeding with arbitration and his descretion 
is not restricted in any way, the award cannot be challenged on 

ground that one of the directions to the arbitrator was to procee \ 
giounci tr evidence. Visharam Mavji v. Gangaram, A.I-R 

%35 S^d 23 .f s g ee al\o U Po Kya W v. f/ My-. 158 Ind.Cas. 832 = 

A I *63° 3 A^trator ouM give notice to each partv.—All the PV^l 
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so fixed so that may come before them with documents and eviden e. 
Banerjee's Arbitration, 4th Edn., 218 ; Protapsingh v Kishan Pros ad, 33 
Bom.L.R. 1357. “In fixing the place of trial the arbitrator should take 
all the circumstances into consideration and decide according to the 
balance of convenience- The chief circumstances to be taken into consi¬ 
deration are the place where most of the witness reside, the situation of the 
subject-matter of dispute, and the balance of convenience and expense. 
Russell, 15th Edn., 138. The court ought not to set aside an award oi 
remove an arbitrator on the ground that he would have exercised his 
judicial discretion in the matter of place or dates of meetings or their 
adjournments in a different way, if the arbitrator has honestly exercised 
his discretion. Laschin v. Ellis, (1862) 11 W.R. 281 : Sarkar on Arbitra¬ 
tion, p. 126; Russell on Arbitration, 15th Edn., p. 138; see also Solomon 

v. Solomon, (1859) 28 L.L.Ex. 129. 

564. Whether duty of arbitrator is to decide according to law.— 
“It is the duty of the arbitrator, in the absence of express provision in 
the submission to the contrary, to decide the question submitted to him 
according to the legal rights of the parties, and not according to what he 
may consider fair and reasonable under the circumstances.”— Russell on 
Arbitration, 15th Edn.. p. 112. citing Juger v. Zolme, (1916) 1 K B. 
939 = 85 L.T.K.B. 1116 = 32 L-T.R. 291 (C.A.) ; Aubert v. Maze, (1801) 2 
Bos. & P. 371 : In re Badger, (1819) 2 B & A. 691 ; Blcnncrhasset v. Day, 
(1811) 2 Bal. & B. 104. In the first-named case Sxuinfen Fady, L J. said: 
“The council are to give a decision—they arc to decide—and in the 
absence of fuller and wider powers expressly given that means to decide 
according to the legal rights of the parties.” In Aubert v. Maze. - Bos. 
fc P. 371=5 R.R. 624. Chambre L, observed: “There is no doubt that 
an arbitrator is bound by the rules of law like any other Judge, and ?f 
it appears on the fare of the award that the arbitrator has acted control y 
to law, his award must be set aside.” So where the award i cotes as 
follows.—“I have investigated the case to inv satisfaction, and have taken 
down the deposition of witness and the statement of the parties I have 
also taken into consideration of the custom of the brotherhood to whith 
the parries belong, and persued the passage in the Hindu law referred 
to bv the parties and their pleaders”,—the court has no right to assume 
on the face of the statement that the arbitrator had nor conectlv applied 
the law. Nanah Chanel v. Ram Narayan. 2 All. 181 : (187V Ml that is 
icquired is that he must make bona fide effort to decide the rights of the 
parties according to law and if he commits mistake, his award is not 
affected thereby, Blcnncrhasset v. Day. 2 Bal. B. 104. See also, Kint' 
and Duvcn, In re. (191‘^ 2 K.B. 32 - 8‘J L.J KB. 733. where Channel. J.. 
obscorvcd: “No doubt the general doctrine is that if a mistake of law 

appeals on the face of an award, the award is had and can he set aside. 
The Biritish Westine.hnusc rase, 81 L.T.K.B. 1132 = (1912) A.C. 673. was 
doubtless a somewhat pecuilar case, blit it shows that the general rule is 
clear. But it is also clear that if a specific question of law is submitted 
to an arbitrator and he answers it. the fact that the answer involves an 
erroneous decisions in point of law is nor a ground upon which the 
award can he set aside- Otherwise it would he futile to submit a question 
of law to an arbitrator Doe d. Stimbson v. F.nnnerson . 9 E.T. (O.Sd 
199. is an authority in favour of this view, and in Adams v. Cireat 
of Scotland Railway . (189H A.C. 31 (39V Lord Chancellor referring to 

that decision. «=aid : ‘In the Court of Common Pleas, fortv vears ago. 
in case in which the arbitrator heard a question of law submitted to him 
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according to the ordinary forms of pleading, the Court, having come to 
the conclusion that the decision of the arbitrator was. in the sense in 
which they understood the words, erroneous in deciding upon a question 
of law on demurrer, neverthless held that the parties having submitted 
that question to the arbitrator, it was for the arbitrator to determine it; 
in their own language, the parties had agreed to accept the arbitrator's 
decision upon the question of law, as well as his decision upon the facts’.’' 

In India the question was raised in the case of Venkataswami v- 
Surammn, 41 Mad. 1022 = 34 M.L.J. 323 = 24 M.L.T. 60 = (1919) M.W.N. 
462 = 8 L.W- 202 = 45 Ind.Cas. 644, where the court observed: “A large 
number of English decisions were quoted by Mr. Somasundaram for the 
respondents. They all assume that where an error of law appears on 
the face of the award the error can be remedied by courts. The various 
dicta to be found on the subject all refer to the decision in Hodgkisson 
v. Feme , 3 C.B.N.S. 189 = 27 I..J.CP. 66=111 R.R. 614, as first enunciat¬ 
ing this proposition. On examining that case we find this statement of 
the law in the judgment of Wallis, one of the ablest common law 
Judges of his time. If we may say with respect, we share the doubt 
expressed by the learned Judge regarding the practicability and soundness 
of enforcing the ancient principle referred to by him. Moreover, the 
later decisions to which we shall presently refer and the Civil Procedure 
Code do not appear to have accepted the proposition that an erroneous 
view of law appearing on the face of the award vitiates it- In King and 
Haven, In re, (1913) 2 K.B. 32 = 82 L.J.K.B. 733, Channel. said that 
if, on a question of law referred to the decision of an arbitrator he has 
given an erroneous decision, it shold not be questioned by court. ^ In 
ft fa ham mad EJexvaz Khan v. Alan Khan. 18 Cal. 414 = 18 I. A. 73, the Tudicial 


Committee have laid down the same principle. In Ghularn Khan v. 
ftfuammad Hasson, 29 Cal. 167=6 C.W.N. 226 = 29 I.A. 51=12 M-L.J- 
77 = 4 Bom.L.R. 161, they say expressly that an arbitrator has jurisdiction 
to decide both on facts and on law and that the courts have no right to 
sit in judgment over his views. In Adams v. Great Worth of Scotland 
Railway Co.. (1891) A.C. 31. the same view was held. See also. Dina- 
hnndhu Jana v. Chintamani Jana. 26 Ind.Cas. 697 = 19 C.W.N. 476. As 
tegards the decision in British West inghouse Electric and Manufacturing 
Co. v. Underground Electric Railway Co., (1912) A.C- 673 = 81 L.J.K.B- 
1132, what was said by Eord Haldane in the House of Lords was that, if 
the result of an arbitration was induced by a wrong direction as to law 
given by a court, the appellate Court is not powerless and the court below 
is not entitled to shelter itself under the award. It is true that the 
decision of a Division Bench in Eandauerz v. Asser , (1905) 2 K.B. 184== 
74 L.J.K.B- 659, supports the contention of the learned vakil for the 
respondents. Bur that case stands bv itself and although there are dicta 
of a very general character in the English reports, in no case except in 
the case in Eandauerz v. Asser (supra), was an award set aside on the 
oround that the arbitrator had given an erroneous decision on law”. See 
7i 1 so Dwarka. Das v. Krishna. 61 Ind.Cas. 628 = 2 Lah. 114: Mohammad 
x Wilayet 113 Ind.Cas. 785 = A.T.R. 1929 Oudh 1=5 OWN. 101. 
Sartoi Fatima v. Muhammad. 129 Ind.Cas. 322 = A.I.R. 1931 Oudh 6 = 7 
O W.N. 1095; Chhah Eal v. Parbati. 33 Ind-Cas. 737 = 19 O.C. 48: bu 
sec Jafrt Regam x. Ali Reza. 23 All. 383=28 X.A. 11 (P.C.). 

But deliberate disregard of law in matters of arbitration is miscon¬ 
duct Nga Tah v. Wga Kasim. 14 Ind.Cas. 978 = 5 Bur.L.T. 55. So 
mistake of law on a legal point specifically referred to arbitrators would 
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not vitiate the award. lJinabandhu v. Chitita.fTio.7ii, 26 Ind.Cas. 697 = 19 
C.W.N. 476. 

565. Procedure lo be followed by arbitrators. —An arbitrator is 
ordinarily free from letters of adjective law, but that does not make him 
free from the fundamental principles of justice. Abdul Halim v. Ismail 
Mouiin, 3 Pat.L K. 59 = 6 P.L.T. 544 = 86 Ind.Cas. 773 = A.I.R. 1925 Pal. 
465. 1 he ordinary rule is that the enquny before the arbitrator is 

assimilated as near as may be proceedings on a trial in die couits. It 
irregularities in procedure can De proved winch would amount to no 
proper hearing of the matters in dispute there would be misconduct 
sulncient to vitiate the award without any imputation on the honesty or 
impartiality of the arbitrator. Lyebbhai v. sibdul Hussaiti, 85 Ind.Cas. 
42 i=A 1.K. 1924 Bom. 149- An arbitrator is not entitled to adopt the 
procedure of a special nature unless all the parties affected by it agree to 
die adoption of such procedure. 1 o do so is to abrogate his function as 
an arbitrator, and tiiat would be technical misconduct. JJital v. JJhaui aj , 
A.l.K. 1926 Sind 28 7. in Huigh v. Haigh, (1861) 5 L.T. 607 (508), Lord 
Justice Turner said; ‘The arbitrator being a judge selected by the 
parties and chosen to decide without appeal, this court has nothing to 
do with any mere error in judgment on his part. I he parties have 
chosen him to be their judge, and have agreed to abide by his determina- 
tionT and by that determination, if fairly and properly made, they must 
be content to be bound ; but on the other hand, arbitrators, like other 
Judges, are bound, where they are not expressly absolved from doing so, 
to observe in their proceedings the ordinary rules which are laid down 
tor the administration of justice ; and this court, when called upon to 
review their proceedings, is bound to see that those rules have been 
observed.” In G regsoti and Armstrong, In re, (1894) 70 L. 1. 106, Mat hew, 
J., observed: “Arbitrators are not valuers ; they have judicial functions 
to perform. Though intending no injustice they must observe the 
fundamental rules which govern judicial proceedings.” See also. In re 
Camilla Eitson and Jewson & Sons, (1896) 40 Sol.Jour. 438, where the 
court observed; “Whether the arbitration was conducted on the looting 
that it was a mercantile or a legal arbitration, the first principles ol 
justice must be equally applied in every case.” 

566. Rules to be followed by arbitrators in deciding cases. — 

In Hari Singh v. Kankinarah Co-, Ltd., 66 Ind.Cas. 389 = 34 C.L.J. 39, 
Mookerjee, Actg. C.J. observed: “Now it may be conceded, as stated 
by Lord Hals bury in Andreas v. Mitchell, (1905) A.G. 78 at page 80 = 
74 L.J.K..B. 333 = 91 LT. 537, that although we must not insist upon 
a too minute observance of the regularity ot forms among persons who 
naturally, by their education or by their opportunities, cannot be 
supposed to be very familiar with legal procedure, there are some 
piinciples of justice winch it is impossible to disregard. Whether the 
arbitration is concluded on the footing that it is a mercantile or a legal 
arbitration, the first piinciples of justice, as Lord Langdale, M.K., pul. 
it in Harvey v. Shelton, (1811) 7 Beav. 455=13 L.J.Ch- 466 = 64 R.R. 
116, must be applied equally in every case. One of these elementary 
principles is that an arbitrator must not receive information from one 
side which is not disclosed to the other, whether the information is gi\rn 
orally or in the shape of documents, though the rule has sometimes been 
ignored by mercantile arbitrators, whose awards have on this ground 
been set aside: Matson v. 7 rimer, (1824) R. M. 17 = 27 R.R. 72 *. 
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Brook , In re, (1864) 38 L.JC.P. 246 = 10 Jur.N.S. 704 = 139 R.R. 547, 
Camilla Eitson and Jewson & Satis, In re, 40 Sol.Jour. 439. 

The validity of the proceedings in this cas'e must, consequently, be 
tested in the light of the well-established doctrine that in arbitration 
proceedings both sides must be heard, and each in the presence of the 
other, however immaterial the arbitrator may deem a point, he should 
oe very careful not to examine a party or a witness upon it, export in 
the presence of the opponent. This rule was formulated by Lord Eldon 
in Walker v. Forbisher, (1801) 6 Ves. 70 = 5 R.R. 223, where he set aside 
an award on the ground that the evidence had been improperly admitted, 
and observed that even though the arbitrator swore that the. evidence- ^ 
received had had no effect on his award, no court would permit him to 
decide so delicate a matter as whether a witness examined in the absence 
of one of the parties had influence on him or not. The same view adopted 
by Lord Denman in Dobson v. Groves, (1844) 6 Q-B. 637 = 14 ^.J.Q.B. 
17=66 R.R. 509, and Flews and Middleton, In re, (1845) 6 Q.B. 845. 
In Drew v. Drew, 2 Marq. 1 = 140 R.R. 113, Lord Cranworth followed 
the rule, laying down that an arbitrator misconceives his duty if he. in 
the minutes respect, takes it upon himself to listen to the evidence behind 
the back of a party who is interested in controverting it or is entitled to 
controvert it. Lord Eldon and Lord Cranworth thus concurred in die 
view that the principles of universal justice required that the P er ?° I VjV 0 
is to be prejudiced by the evidence ought to be present to hear “ taken, 
to suggest cross-examination or himself to cross-examine, and to be aw. 
to find evidence, if lie can, that shall meet and answer it- It is indeed 
parties that both should be present when proof is being had b Y el ^ ne ' 
fhe same rule applies to an inspection or an experimental test which « 
regarded as practical proof. Fatcrandson v. Corporation of 6/fli g , > 

(1901) 3 F 34 = 38 S.C.L.R. 855. It is both unwise and unsafe proceed 
ing for*an arbitrator to take proof in the absence of dte or ^ 

These rules have been adopted and applied in Cutset fi jenang 
Crouae" 18 Bom. 299 = 9 IndDcc. 707, and Canes Natan, £ 

Malida Koer, 10 Ind.Cas 450 = 13 C.L.J. ” ascertain method to 

arbitrators decided of then own motion, to adopt a cei tain mein 

obtain a fair sample or disputed goods. It « ^ ^cioL but 

have adopted some other method equally conv depart from the 

this much is clear that they could not arbin arily^ depart m ^ 

procedure they had invited the paiues to • Qther parly f rom making 

complained that they had bee " P^ed by the arbitrators^ The arbitrators 
the selection in the manner directed y lusion that the buyers had 

did not investigate the matter The ^ ^ bales was arrived at 

lightly exercised the option to sel i ^ (hat the buyer s claimed this 

ex P“ rte without intimation to e » ^ them to co „ trovcrt the alle- 

'ight and without opportunity ajT d ^ va , ;dity of the award, 

gauon ol the buyers- Tlusj^ ,, nrmoor in Am ,r Began, v. Badruddm 

because, as pointed out by L. a 4 ]g C . W . N . 755 = 36 All. 336=1 

Husain, 23 Ind.Cas• 6 T 2 5 =- 17 J 'o C 120=16 Bom.L.R. 413 = (1914) 
O.L.J. 249=12 AX.J. 537 __17 7 OA. L i lg , _, L w . 10 15 (P.C),. if 

M.W.N. 472=16 M. •• * ved w hich amount to no proper hearing 

inegulanties in pioced P wQuld be misconduct sufficient to vitiate 

of the matteis m dispi mDutation on the honesty and impartiality of 

t ’b: a.Titrau'r - See alL, Badruddn, v- A,nir Began,. .3 Ind.Cas. 520- 

14 O.C. 308. 



S. 11] 


POWER OF COURT TO REMOVE ARBITRATORS 


297 


It is the duty of the arbitrators before they proceed ex parte to see 
that the parties had sufficient notice to enable them to appear and put 
their case before the arbitrators. If a person is guilty of a final irrevo¬ 
cable or collusive refusal to have anything to do with an arbitration the 
arbitrators need not give notice but might proceed ex parte. Louis 
Dreyfus v. Purusottam Das, 47 Cal. 29 = 56 lnd.Cas. 325. 

The term “misconduct” as applied to proceedings before arbitrators, 
covers violation of their duties and responsibilities as expected from them 
by courts of justice. It does not necessarily imply corruption or any 
other moral turpitude on their part. There may be ample misconduct 
in the legal sense sufficient to make the court set aside the award, even 
when there is no ground for imputing the slightest improper motive to 
the arbitrator. So an award will be set aside where the arbitrator has 
improperly refused to grant the necessary adjournments to the parties, 
or where he has refused to hear evidence within the scope of the reference, 
so likewise, if he has examined a witness or a party in the absence of 
his opponent. In the above cases, even in the absence of any corrupt 
motive in the arbitrator, his acts would amount to such misconduct as 
to render his award bad in law, and so liable to be set aside by the 
courts. Ganga Sahai v. Lehhraj, 9 All. 253. See also, Sobha Rain v. 
Ram Das, 66 P.R. 1907=159 P.L R. 1908=118 P.W.R. 1907; Sundara 
Mudali v. Ponnusami Aludali, 13 M.L.J. 275. 

567. Corruption implies misconduct. —“Misconduct docs not 
necessarily imply “corruption” though “corruption” necessarily implies 
“misconduct”. Kali Charan v. Sarat Chunder, 30 Cal. 397=7 C-W.N. 
545. See also, Ganga Sahai v. Lehhraj, 9 All. 253 ; l hammiraju v. 
Bapiraju, 12 Mad. 113; Bhogila! v. Chimanlal, A.I.R- 1928^ Bom. 49; 
Yusuf Khan v. Riyasat, A.I.R. 1926 Oudh. 307=3 O.W.N. 279. 

568. -“Misconduct” does not imply fraud. — 1 he word “misconduct 
as used with reference to arbitration does not necessarily or at all ini ply 
anything in the nature of fraud. Bhogilal v. Chimanlal, 52 Bom. 116 = 30 
Bom.L.R. 92 = 1.L.R. 40 Bom. 29=107 lnd.Cas. 707 = A.I.ft. 1928 Bom, 
49. 

Section 12 of the English Arbitration Act, 1950. —By section 
English Arbitration Act of 1950 (14 Geo. 6, c. 27) elaborate 
have been made for conduct of proceedings witnessess, etc. (vide 


569. 
12 of the 
piovisions 
infra). 

570. 
justice.— 


Arbitrator’s procedure should not be opposed to natural 

The arbitrator may not be strictly bound by the rules and 
procedure observed in courts but this does not mean that his procedure 
should be opposed by natural justice. Kesholal v. Lax man, A.I-R. 1940 
Nag. 386 = (1940) NT.]. 393; Xardngh v. Ajodhya, 15 C.L.J. 110. In 
Municipality of Ahmcdabad v. Ravjibhai, A.I.R- 1935 Bom. 127 = 59 Bom. 
268=155 lnd.Cas. 669 = 37 Bom.L.R. 69, Murphy, observed; “ I he 
next point we must consider is whether this incident amounts to legal 
mi-conduct on his behalf. Mr. Setalxad, for the appellant Municipality, 
has relied on a series of English cases on arbitration, and the first of these 
is that of Harney v- Shelton, 7 Beav. 455= 13 L. J.Cli. 466. What hap 
pened in that case was the arbitrator heard one of the parties alone, and 
becoming satisfied with an explanation which that party gave as to an 
item in some accounts, accepted it as his own conclusion. The learned 
Judges in that case held that there had been legal misconduct on the 
ground that one party alone should not be permitted to satisfy the com t 
and enable it to come to a conclusion and must not be allowed such means 
of influencing the* Judge. T he next case relied on is that of Mother v. 

38 
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Frobisher, (1801) 6 Ves. Jur. 70. In this case the legal misconduct found 
was that the arbitrator received some evidence from one party notice to 
both that he would receive no more, and it was held that he should not 
have done so, even though he deposed that he had not been influenced 
by this additional evidence. The third case is that of Dobson v. Groves, 
(1844) 6 Q.B. 637 = 14 L.J Q.B. 17. The ratio decidendi of this case is 
that once the case is within the general probability that the arbitrator’s 
mind may be biased by something which happened at the proceedings it 
is within the principle, and objection subsequently made to the award 
is sufficient. Counsel next referred to W. Kamsden & Co. v. Jacobs, (1922) 
1 K.B. 640 = 91 L.J.K B. 432 = 26 Com.Cas. 287. Here the evidence for 
each side was heard separately, apparently by agreement between the 
parties, but the courts held that such a procedure was wrong and contrary 
to natural justice it being a procedure unknown to courts of law. The 
fifth case relied on was folsimoney Dassee v. Sudevi Dassee, 3 C.W.N. 361. 
What happened there was that the defendant had not been given fair 
notice of the proceedings, award was ex parte against him, and the court 
thought that the arbitrator’s conduct had been hasty and improper. Finally, 
there is the case of Anderson v- Wallace, (1835) 3 Cl. Sc I. 26. Here one 
ol the parties was asked whether he admitted or disputed certain items, 
and a valuer was consulted. These are the cases relied on by Mr. 


Setalvad for the appellant. 

••Mr. Thakor, who appeared for the respondent, has made out ot a 
case of what may be called ministerial acts. His contention was that the 
incident of calling in the plaintiff and employing him to sort the papers 
and to find exhibits amounted to no more than using him for the purpose 
of what may be called ministerial as distinguished from judicial acts, and 

that this principle covers the case. 

-The first authority relied on by Mr. Thakor was Bignall v. Gale, 

(1841) 9 Dow. 631=2 Man. G. 830 = 5 Jur- 701 = 10 L.J.C.P. 169. The 
irieeularitv i» that case was lack of notice to one of the parties but it 
was°held that since the person had had repeated notice, there was a fair 
inference that he had given up the whole business and it was held that 
me continuation of the proceedings in his absence was not an irregularity. 

In Rolland v. Cassidy, (1888) 13 A.C. 770 = 57 L.J.P.C. p 7 --? 9 absence 
point at law which arose out of the proceedings was decided *n the absen^ 

if the parties. In Buta v. Municipal Committee of Lahore, 29 Gal. 8a 
7 CW N. 82 (P.C.), the arbitrator obtained the opinion of the li» y 
who had drafted the agreement as to the meaning ofeertam clauses, ^ 
this action was held not to be legal misconduct. The next case 

on which is not in the official reports is Mann,dra - ^ut 

Gas. 161. It was held that the reception of the written statement p 

in bv one party in the absence of the other is not a ju lcia . 

a f ■•=ayr ssusss. ~ 

arguments as to the limits of the doctrine IS has been an 

principle underlying them seems to * ad vantage with the arbitrator 

opportunity afTorded to one side tog« ^ £ y the S absen ce of the other 

over the other, either 3 >' ‘ possibility that the advantage so obtained 

side and there is even c Poss* he m y ind of the arbitrator the procee- 

may have unconsciously . rincip i cs of natural justice, and 

dings are vitiated by a breach of da<£ of fart » 

whether this is so or not must depenc ^ of _ In Enoch and Zaretzky, 

Uec^-Co^A^i^ Tie, (1910) 1 K.B- 327=79 L.J.K..B. (367) 
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Farwell, L.J., observed : “Where a case is referred to two arbitrators and 
an umpire, I think it is well-understood that the arbitrators act as connsel 
to try and settle a case without going into court, but the umpire or a 
single arbitrator occupies a judicial position and exercises judicial powers, 
to follow legal rules, although as Lord Hals bury said in Andrews v. 
Mitchell, (1905) A.C. 78 (80) = 74 L.J.K.B. 333 (334): ‘We must not insist 
upon a too minute observance of the regularity of forms among persons 
who naturally by their education or by their opportunities cannot be 
supposed to be very familiar with legal procedure, and may accordingly 
make slips in what is mere matter of form without any interference with 
the substance of their decisions- I should be anxious mvsclf, as T have 
no doubt all your Lordships would, to give every effect to their decisions ; 
on the other hand, there are some principles of justice which it is impossible 
to disregard, and giving every credit to the desire on the part of this 
arbitration court to do justice, I think it is manifest that they proceeded 
far too hastily in this case, and, apart from imputing to them any prejudice 
or any desire to do wrong, I think that the mode in which the whole 
thing arose and was disposed of was so slipshod and irregular that it; 
might lead to injustice.’ ” 

572. Arbitrators taking the position of an advocate of the parties. 

—In RofJ v. British and French Chemical, (1918) 2 K.B. 677=87 L.J.K.B. 
996, Sicinfen Eady M.R. said : “It is said by counsel for the respondent 
that arbitrators often take tip the position of advocates of the party by 
whom they were appointed. This court has frequently laid it down that 
that is not a pioper position for an arbitrator to take up.” See also, 
Gajanand v. Phulchand, (193fh A.L.J. 1373 = A.I.R. 1930 All. 675. where 
Nnimatullah, J. observed : “They and those who appoint them ought to 
understand that an arbitrator nominated by one of the parties is not ‘his 
arbitrator* to whose care the party nominating him commits his interest. 
Once the arbitrator is appointed by a party and undertakes to discharge 
his dutv as such, he becomes a judge in the case and is bound to act 
impartially and with scrupulous regard to the ends of justice. He should 
in no sense consider himself to be the advocate of the cause of the party 
appointing him, nor is such party to be deemed as his client- He should 
refrain from identifying himself with the interests of such party and from 
looking forward to future employment as arbitrator, an office, which, ir 
should be mentioned, carries emoluments. This case is a sad commentary 
on what the arbitrators thought to be their dutv. Each did his utmost, 
in utter disregard of propriety and sense of proportion, try to further 
the interests of the party nominating him. Mr. Bhim Rov was deter¬ 
mined to put off the arbitration till the appellant filed an appeal before 
the High Court. L. Dina Nath Ka poor, on the other hand, was equally 
determined to rush the arbitration through and prevent an appeal filed 

before the arbitration was over. Each succeeded and failed in his efforts. 

The learned District Judge .characterises the conduct of the arbitrator 

as legal misconduct.sufficient to set aside the award’. While agree¬ 

ing with the learned District Judge we are not inclined to take as 
charitable a view of the conduct of arbitrators as he did. It was not 
merely a misconduct in the legal and technical sense but was grossly 
improper and inconsistent with their plain duty as arbitrators seriously 
disposed to settle a dispute referred to them for arbitration”. See also 
Fetherstone v. Cooper, 9 Vcs. 67 : Watson v. Duke of Northumberland. 11 
Ves, 153, Calcraft v. Roebuck. 1 Ves.Jur. 226*. Mattie, v. Mattie, 4 Dowl. 
363 ; Oswald v. Earl Grey, 24 L.J.Q.B. 69 (72) ; Russell, 13th F.dn-, p. 378. 
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573. Rejection of tendered evidence by arbitrator. —In order to 
make out a case entitling a party to impeach an award on the ground 
that the arbitrators improperly refused to take the evidence of an important 
wintess, the witness must be distinctly tendered to the arbitrators. Maindra 
v. Mohananda, 13 Ind.Cas. 161 = 15 C.L.J- 306; Craven v. Craven, 7 
Taunt. 644 ; Glaze Brooke v. Davis, 4 L.J. (O.S.) K B. 321 ; In re Marsh, 
(1847) 16 L.J.Q.B. 330. The arbitrators are bound to hear all material 
evidence tendered by the parties. The condition of being tendered is 
important, because unless specific evidence is tendered and rejected it can¬ 
not be made a ground for invalidating an award. Sarkar p. 134 citing In re 
Marsh (1847) 16 L.J.Q.B. 330 ; Craven v. Craven, (1817) 7 Taunt. 644 ; 
Glaze Brook v. Davies , (1826) 5 B. 8c C. 534 ; Mahindra v- Mahananda, 
15 C.L.J. 360. “In order to make out a case entitling the party to 
impeach the award, the witness must be distincly tendered to the arbitra¬ 
tor. It is not enough to put an abstract proposition to an arbitrator, and 
upon his answer to decline to give evidence or prefer a claim. The 
party should tender a specific case and specific evidence.” Russel on 
Arbitration 15th Edn., p- 156 citing the cases mentioned in Sarkar Supra 
as well as Tatem Steam Navigation Co. v. Anglo-Canadian Shipping Co. 
(1935) 53 L.I.R.Rep. 161. 


574. Arbitrators as witnesses. —An award given by the arbitrators 
some of whom gave evidence in the arbitration proceedings, can be upheld 
if the parties agreed, while entering into the contract to refer to arbitration, 
that the arbitrators should also be witnesses. Brojendra Kumar v. Puma 
Chandra, AIR. 1931 Cal. 53 = 34 C.W.N. 689 = 129 Ind.Cas. 428=58 Cal. 
269. In the above case Graham /., observed : “No authority has been 
shown to us, at all events in this country, though there are no doubt 
English authorities to the contrary, in support of the proposition that 
the examination of an arbitrator as a witness before an arbitration tribu¬ 
nal will invalidate an award. Even in England there have been cases 
where it has been held that where a tribunal consists of a number or 
persons, e.g., arbitrators or a jury, one or more of such persons mav be 
examined as a witness or witnesses before the remaining members ot the 
tribunal. The case of a single judge is obviously on a different footing 
because if examined as a witness he would then combine wholly in 
himself the dual functions both of judge and witness. As a matter ot 
fact while we have not. as I have said, been shown any authority to the 
contrary, there is in this court, authority for the view that there 15 . 
impropriety in an arbitrator giving evidence before his colleagues. Han das 
Dutta^w Baidynath Chose. 40 Ind.Cas. 646- The decision in that case, 
the facts of which cannot be distinguished from the present case. 

binding upon us,. 

But Mitter J., in the same case observed: “The second ground taken 
of substance. The position seems to be one of extreme anomaly that tne 
arbItra U tors an wouId be P put in the position of judges and witnesses. Injhe 
ra , P 0 f Bristol Corporation v. John And & Co., (1913) A.L. 

I T OB 684 = 108 L.T. 434 = 77 J.P. 209 = 29 T.L.R. 360. Lord Show said 
this- ' ‘It is a contradiction of terms to say that the judge can appear as 
his own witness, he examined and cross-examined and pronounce |udg 
ment upon his own memory, credibility or evidence. Such a thi g 

traverse of all ideas of judicial decorum ’.In the case above cited it is 

instructive to refer to the following observation of Lord /ft*in.ton, p. e 
248™-.I cannot imagine any position more unpleasant, any position 
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more undersirable. If the arbitrator be really a witness he 

effect be examined before himself and cross-examined before himself and he 
must decide upon his own veracity or reliability. I think there could be no 
snonVer reason to induce the court not to exercise their discretion to stay 
the action than that any gentleman who has taken upon himself the duties 

of arbitrator should be put in such an ent.rely anomalous posttmn .. . 

In the case of Haieh v. G. W. Ry. C.o., (1896) 1 QB. 649. Wright J 
pointed out that an arbitrator could not obviously act both ‘ ls a J u £ 
and a witness in the same inquiry. It is argued that where there is one 
‘arbitrator who is also witness this rule of law n^ht apply but it has no 
annlication where there are more arbitrators than one This view is no 
doubt supported by a decision of this court, Handas Dutta v. » 

Ghosh, 40 Ind.Cas- 646. the broad statement of law which seems to be 
opposed to the decisions of the English court which lay down that a 
judge must not either when acting alone or with others adjudicate on 
his own testimony; see Phipson on Evidence, p. 19, and Taylor on 
Evidence. para, 1379. It seems strange, however, that this objection wa 
not taken specially before the lower court as one of the heads of miscon¬ 
duct as it goes to the very root of the matter and makes the whole 
proceedings regarding arbitration radically wrong and vicious if the 

parties did not assent to the course." ... _ 

575. Whether arbitrators hove creator latitude than court. 

In Enoch and Zaretzky Beck ir Co.’s Arbitration. Tn re, 79 L.|.R.B. AbA - 
(1910) 1 KB. 317, Farwell L J. observed: “it is plain that the coiir 
do allow considerable latitude in practice, at any rate in the reception 
of evidence by umpire : but to sav as a general proposition that they arc 
not bound by the rules of evidence, appears to me to be entire i 
leading, and likely to produce very great injustice in this arbir. . 
See also, Knox v. Symmonds. (1919) 1 Vcsjur. 369 ; ^ 

( 1 005) A.C. 78; Hari Singh v. Kankinarah, 34 3J-A1K* 1 - “ 

Cal. 657; Suppu v. Govindra Charyar, 11 Mad. 85. 

576. Arbitrators, how far bound by rules of evidence. c 

Indian Evidence Act, is not applicable to proceedings before an arbitrator. 
In Howard v- Wilson, 4 Cal. 231, the question was whether an award 
is void in law on the ground that the arbitrator used in evidence a letter 
written by a party's attorney and stated to be without prejudice. An 
application to confirm the award was refused hv the learned Ju ge o 
the first instance, upon the ground that the defendant had actec 
improperly in using the letter. Tn the Court of Appeal, ^ 

(Markhy /.. concurring) in delivering the judgment observed: I ten 

as regards the letter itself, upon which the learned Judge in the court 
below has laid so much stress, it is perfectlv true that it was a \ erv 
improper thing for the defendant’s attorneys to use a letter in evidence 
which was written without prejujdice, and obviously in the course o 
negotiation between the attorneys on both sides for an amicable adjust- 
rrent of the plaintiff’s claim. Communications such as these arc cleat \ 
inadmissible in evidence. They are excluded on the ground of public pohev 
and convenience, and the rule of law which excludes them is as binding 
upon the arbitrators as upon Courts of Justice, notwithstanding section 
1 of the Evidence Act. fScc Taylor on Fstadrurt 
and the authorities cited therein). One is onlv 

so well-known amongst professional men. should. 

in this instance, bv the defendant’s attorneys. ..After all. the utmost 

that can he said is, that the arbitrator made a mistake in receiving anc 


7th Edn.. section 705. 
surprised that a itde. 
have been transgressed. 
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using as evidence a document which, according to law, ought not to 
have been received. It is not suggested that he knew that he was doing 
wrong, nor does it even appear that the plaintiff’s advisers, who were 
present, objected to the letter being received, upon the ground that it 
was written without prejudice • They objected on a different ground. 
Under these circumstances, we think there was no sufficient reason to 
justify the learned Judge in refusing to confirm the award. His decision 
will therefore, be reversed, and our order will be, that judgement be 
given in accordance with the award in the usual way.” (See also, per 
Far tv ell L.J. in Enoch and Zaretzky , in re, 79 L.J.K.B. 363 (367) = (1910) 
1 K.B. 327 ; Das & Co. v. Broach Electric Supply, 30 Bom.L.R. 90 = I.L.R. 
40 Bom. 40=108 Ind.Cas. 18 = A.I.R. 1928 Bom. 55; In re, M’clean and 
Marcus, (1890) 6 I.L.R. 355. So where the arbitrator allows to be given, 
and acts upon evidence which is absolutely inadmissible and goes to 
the very root of the question before him the award may be set aside, 
notwithstanding that the parties may have agreed that they should not 
be bound by the rules of evidence. IV afford Baker & Sons, (1915) 84 
L.J.K.B. 2221 =113 L.T. 180. In the above case Lush, observed. 
“It may be that the rules of evidence which are acted on in these courts 
may not be strictly enforced in proceedings before a lay arbitrator- It 
is unnecessary to express an opinion whether that is so or not. But 
when it appears that an umpire allows to be given, and acts upon, 
evidence which is absolutely inadmissible, and which goes to the very 
root of the question before him, this court has ample jurisdiction to 

set the award aside on the ground of legal misconduct on the part of 

umpire.” 

In In re Keighley Masterad & Co., (1893) 1 Q.B. 405. Lord Esher 

“The parties have agreed to go to an umpire, who is not 

the strict rules of evidence enforced in a court, and to be 

his decision ; and in our judgment the court ought not to 
lluu arbitrator ot the parties bv it* own rules of evidence, but 

should consider whether something has been discovered since the award 
which the arbitrator might think material, and which might alter his 
decision”. This rule is of course contrary to the decision laid down bv 
Chief Baron Alexander in Attorney-General v. Davison 4 Mode. & Y. 160 
(166). where he observed: “But I have already understood that arbitrators 
arc bound bv the same rules of evidence as the courts of law”. See also. 
Fast and West v. Krih, (1887) 12 App.Cas. 738 : Harvey v. Sheltan, (1844) 
7 Beav. 455 ; In re Enoch, (1910) 1 K.B. 327, explaining. In re Keighley, 
(1893) 1 Q.B. 405. and Byran Durant & Co., (1893) 1 Q-B. 405- But in 
Tndia an award of the arbitrators cannot be set aside on the ground that 
thev have not acted in strict compliance with rules of evidence. Subbu v. 
C.nvindacharyar, 11 Mad. 85 (87). See also. Howard v. Wilson, 4 Cab 
231. The view expressed bv Lord Esher in In re Keighley Maxtead & 

(ubi supra), is scarcelv in accord with the decision of the House of Lords 
in the case of East & I Vest India Dock v. Kirk and Randall, 12 App.Cas. 

738 = 57 L.J.Q-B. 295. 

If in intending to decide rightly, an arbitrator come to a wron_ 
decision as to the competency of a witness, the admissibility of dorumen ar\ 
or oral testimony, or the relcvancv or the propriety of allowing P 
or particular facts, it is now settled law that will notret.ewh.s decisio. 
or Lt aside an award for the mistake. Hagar v. Baker \A M & W 9 ; 
Armstrong v. Marshall. 4 Dowl. 593 : Perrtma:n v Sleg,go tf 9 B.n*. 697 ; 
Wilson v. King. 2 C. & M. 689: Campbell v. Tut low, 1 Price 81. 


the 

M.R. said 

hound bv 

0 

hound by 
fetter the 
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an award must be set aside when an arbitrator refuses to hear evidence 
on a matter referred to arbitration. Samuel v. Cooper, 2 A. & E. 752 ; 
Brophy v. Holmes, 2 Mol. 1 ; Raghubar v. Maina Koer, 12 C.L.R. 561 
(566) ; Fir Baksh v- Nifial, 58 P.R. 1889; Manindra v. Mohander, 15 
O.L..J. 360. An arbitrator ought not to hear or receive evidence from 
.,ne side in the absence of the other. If he docs so he must give the 
other side an oppoitunity to meet his opponent’s case. Cursetji v. 
Crowder, 18 Bom. 299 (311). See also, Ganga Sahai v. Lakhraj 9 All 
253; Abdul Hamid v. Muhammad, 8 Lah. 329= 101 Ind.Cas. 153; 
Bhaiya v. Jugeshwar, 52 All. 938 = 128 Ind.Cas. 4; Muhammad Afzal v. 

.i bdul Hamid, 88 Ind.Cas. 161 ; Chintlapudi v. Chintalapudi, 73 Ind. 
Cas. 470; Delhi Cloth v. Kcdari, 64 Ind.Cas- 363 = A.I.R. 1921 Lah. 396; 
Ramaswami v. Sbbier, A.I.R. 1926 Mad. 1158=9/ Ind.Cas. 428 ; Ilari 
Si ugh A ' ehal Singh v- Kankinarah, 66 Ind.Cas. 389 = 34 C.L.J. 39 ; 
Alagappa v. Chidambara, A.I.R. 1931 Mad. 619; Venkata v. 1 enkata, 
A.I.R. 1930 Mad. 646=126 Ind Cas. 735; Sitaram v. Susil, 64 Ind.Cas. 
706; Dital v. Dhanraj Alai, A.I.R. 1925 Sind. 287 = 93 Ind.Cas- 840 ; 
James Unlay v. Gurdayal Rathlajraj , A.I.R. 1924 Sind 91 (95) = 17 

.VL.R. 93 = 76 Ind.Cas. 660; Gatteshnaraln v. A Ialida, 10 Ind Cas. 450 = 
13 C.L.J. 399; Joshi v. Joshi, 33 Ind Cas. 467; Sobhasain v. Ramdas, 06 
P.R. 1907 = 159 P.L.R. 1908; Andrews v. Mitchel, (1905) AC. 78 ; 
Marston v. Tower, (1824) Ry. 8c Mo. 17 ; In re Camilla Eitzen, (1896) 
40 Cal.J- 438 ; In re Brook and Delcomyn, (1864) 16 C.B.N.S. 403. 1 he 

taking of evidence of plaintiff in the absence of defendant is misconduct 
on the part of arbitrators even they are empowered to disj>ose of the 
case without taking evidence. Venkatasubbhaya v. lenkatararnanayya, 
A.I.R. 1930 Mad. 646=126 Ind.Cas. 735. It is the duty of the arbitra¬ 
tor in hearing evidence to act according to the terms of the agreement 
in pursuance of which the dispute is placed before him- Krishna f. 
Baidya, 2 B.L.R.Ap. 25. Where an arbitrator has taken no evidence 
upon matter referred to for arbitration, and has not allowed a party an 
opportunity of proving his contention, he is guilty of misconduct. Deoki \. 
Rajkumar, (1889) A.W.N. 124; Ram (Aland v- Buta Ram, A.I.R. 1931 
Lah. 65 = 130 Ind.Cas. 833; Ma Sat Kyi v. Maung Tun Gyi (1897-1901) 2 
U.B.R. 4 It is not misconduct to refuse to admit irrelevant evidence 
or to decline to summon witnesses in the exercise of his discretion. Louis 
Dreyfus v. Araronal, 4 Ind.Cas. 1151=3 S.L.R. 164; Rajendra v- Abdul 
Hakim, 39 Ind.Cas. 767. An arbitrator is not of course bound by the 
technical and strict rules of evidence. But lie must not disregard the 
rules of evidence which are founded on fundamental principles of justice 
and public policy- A boobaker v. Reception Committee, 171 Ind.Cas. 
470 = 39 Bom.L.R. 476 = A.I.R. 1937 Bom. 410. An arbitrator who does 
not give any clear notice to the parties to produce their evidence before 
him and who does not take all the evidence that the parties want to 
produce, is clearly guilty of misconduct. Kanhaya v. Shew Karan, 39 
P-L.R. 582. An arbitrator is guiltv of misconduct when he examine no 
witness, even though the nature of the dispute is such that it could 
not be settled without evidence. Ram Chand v. Buta Ram, 130 Ind.Cas. 
833 = A.I.R. 1931 Lah. 65. But the conduct of the proceedings depends 
upon the order of reference, and if in an order of reference there is an 
implied agreement that further evidence is not to he put forward by 
the parties and that the parties have sufficiently and completclv stated 
their case, the award cannot be invalid because the arbitrators did not 
give notice that they were prepared to receive evidence. Venkata Reddi v 
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Krishna Keddi, A.I.R. 1927 Mad. 1010; Sanyasi v. Venketta, 73 Ind.Cas. 
470 = 44 M.L.J- 263 = 32 M.L.T. (H.C.) 32 = (1923) M.W.N. 7 = 17 L -W- 
71=73 Ind.Cas. 470 = A.I.R. 1923 Mad. 301. 

If once it is proved that evidence has been improperly admitted, the 
question whether such evidence had or had not an etiect on the arbitrator’s 
mind is immaterial and the award cannot be supported- Sanyasi \v. 
Venkata (supra). See also, Dobson v. Droves, (1844) 4 Q.-B. 637=66 R.R. 
309; Walker v. Forbisher, 6 Ves. 70 = 5 R.R. 223- 

577. Arbitration proceeding—procedure—rules applicable. —It is 
clear law that mercantile usages in the conduct of references cannot be 
supported if contrary to the principles of natural justice, however well- 
established the usage or practice may be. Fazalally v. Khirnji, 36 Bom. 
L.R. 1005 = A.I-R. 1934 Bom. 476. See also. In re Brook and Delcomyn, 
(1864) 16 C.B. (N.S.) 403, where Earle C.J., at page 414 observed : ‘‘I 
have always a great desire to give effect to mercantile customs, and. to the 
awards of mercantile arbitrators, unless they infringe upon principles o 
wider importance”. Though arbitrators are not bound by technical rules 
of evidence and procedure- TL he presence of all arbitrators at all meetings 
is essential to the validity of the award and the non-participation of any 
of them in the deliberation of the others renders the award a nullity an 
the omission of all the arbitrators to act together amounts to misconduct. 
There is no presumption from the mere fact that an uneven number ot 
arbitrators are appointed that the parties contract that a mapority a 
shall be binding. Hayath Sub v. Mahomed Sadik , 11 Mys. L.J. 30 U-cJ 

Mys. H.C.R. 51- , , h 

Where there are several arbitrators, all must act together and eacn 

must act in the making o£ the award. Every stage of the proceedings must 

he in the presence of all, and every judical act, to be done by two or 

more must be completed in the presence of all who do it. Fazalally v. 

Khimii AIR. 1934 Bom. 476 = 36 Bom.L.R. 1005. See also Morgan v. 

Boult \ 1 WR (Bug) 265 = 7 L.T. 671 ; lie Flews and Middleton, (184a) 

6 O.B. 84 $ ; lord * Lord, 5 El. &: Bl. 404=26 L.J.Q.B. 34. 

578. Arbitrator using personal knowledge.—In 

Chettiar v Ayyapba Chettiar, A.I.R. 1935 Mad. 152 = 155 Ind.Cas. 109a 
H935) M-W.N. 572 = 41 E.W. 104 = 69 M.L.J. 558, the court observed : 
“There is no doubt that if the arbitrators used knowledge or informant) 
derived from other sources than those, if they failed to communicate 
the parties what they so knew and if the party making objectioi 
prejudiced, the award would be invalidated. These principles must of 
course be applied within reason. The three arbitrators were of the same 
village and community as the parties and must necessarily , 

well acquainted not only with Nattukottai Chetty customs an p , ' 

but also with the family circumstances and antecedent of the two b - 

They could not have been expected to bring to thc enqmry tmnds as 
devoid of particular information as is required of a court. on 

the view taken by a Bench of the Bombay High k.ourt based, as ,t is on 
English authorities, that where an arbitrator has been selected becau.^ 
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the Privy Council referred to the fact tiiat the arbitrator was selected by 
reason of his knowledge ol the circumstances ol the family, so that a 
decision based upon that knowledge would not amount to misconduct". 

In Daulat Singh v. Ratna Anand Singh, A.i.R. 1926 Bom. 527 (529) = 
96 lnd.Cas 675, Martin J., said: “I he main argument addressed to us is that 
the arbitrator had no light to use his personal knowledge of the Raid 
family and of these other Raul lnanis in Khandesh, and that he could 
only make his award on the evidence actually before him. It was said 
that an arbitrator is in exactly the same position as a Judge, and that 
he can no more act on his own knowledge than a Judge can- We were 
referred, in support of this proposition, to a passage in Russell on Arbitra¬ 
tion, 11th Edn., at page 594, where it is said. Arbitrators are bound by 
the same rules of evidence as the courts of law and reference was made to 
in re Enoch and Zarlzhy, Beck & Co., (1910) 1 R.B. 527=79 L.J.K.B. 
505 = 101 L.T. 601, a decision of the Court of Appeal in England, where 
tiie head-note runs:—‘Arbitrators are bound to observe the rules of 
evidence no less than Judges-’ But that rule, like other rules, must be 
taken subject to certain recognised exceptions. For instance, there is a 
further passage in Russell at page 597, which illustrates what 1 mean. 
It runs : ‘Where a submission recited that the arbitrators had been 
appointed on account of his skill and knowledge of the subject, and one 
of the parties brought before him a statement of certain facts which he 
alleged to be material, and ottered to support it by proof, the House of 
Lords held that the arbitrator was justified in refusing to receive it, if 
taking all the matters alleged to be iacts into consideration, with his own 
local knowledge to guide him, and all the circumstances in his view, he 
felt that such facts w'ould have no elicit upon his determination’ : Johnston 
v. Cheape, (1817) 5 Dow. 247. 

“Similarly, there is a reference to the judgment of Lord Cramuorth 
where certain surveyors were appointed to settle the amount of rent and 
other terms of a lease of a coal-mine Lord C‘ranworth said : *1 do not 
agree in the suggestion that it was incumbent on the arbitrators to 
examine witnesses. I do not think that is the meaning, when a matter is 
referred to surveyors and people of skill to settle what the value of the 
property to be bought or let is. Necessarily they are entrusted, lor 
their experience and their observation, to form a judgment which the 
parties referring to them agree shall be satisfactory. Therefore. I do not 
think there was anything of importance in their not examining witnesses, 
provided, bona fide, they meant to say: “We know sufficient ol the suOicii 

code properly without examining witnesses’’.’ Eads v. Williams, 
(1851) 24 L.J.Ch. 531=4 Dc G.M. & G. 671 = 1 Jur.N.S. 193; Sec also 
Bottomely v. Amblar, 38 L.T. 511 : Ruttonscy v. Rombay United, 57 
lnd.Cas. 271 = 18 Bom.L.R. 552-11 Bom. 518-' 

“Then reference is made to Wridit \. f I meson, (18SS) 1 T.L.R. 386, 
where an arbitrator experienced in cloth was held justified in deciding 
a dispute as to quality upon inspection of samples only- And. indeed, 
every-day practice tells us that in many important commercial matters, 
such as in the sale of goods bv sample, the whole benefit of referring a 
ilispute to expert arbitratms would l.e almost nullified, if it was essential 
for them to decide the case solely I v witnesses called on the one side 

tendcied and 


as to the comparison between the 


goods 


or the other 
the sample”. 

Whether arbitrators could import their own personal knowledge into 
the consideration of the case before them would depend upon the terms 

39 
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of the submission to arbitration. If the submission simply asks the 
arbitratois to decide a case that would not give them a right to import 
their own personal knowledge into the consideration of the case. But 
wheie the submission to arbitration gives them an option either to take 
evidence or to decide the case upon their own personal knowledge they 
would be entitled to import into the consideration of the case thefr own 
personal knowledge, Palavesam Chetliar v. Narayana Aiyar (1925) 
M.YV.N. 503 =88 fnd.Cas. 660 = A-I.R. 1925 Mad. 1086 = 49 M.L.J- 115- 
So it is clear that an arbitrator is not entitled to examine witnesses in 
the absence of parties or institute private enquiries behind their back 
and an award based on such information or knowledge is invalid, unless 
a power is expressly vested in the arbitrator by agreement of parties, 
where they are sui juris. Sanyasi v. Venkata, 73 Ind.Cas. 470 = 44 M.L-J. 
263 = 32 M.JL.T. 32 = (1923) M.YV.N. 7 = 17 L.W. 71=A.I.R. 1923 Mad- 
301 ; In re Gregson and Armstrong, (1894) 70 L.T. 106 ; Harvey v. 
Shelton, 7 Beav. 455 = 13 L.J.Cli. 406; Dobson v. Groves, 6 Q.B. 637; 
Daya Kishen v. Dhanndas, 4 A.L.J. 159 = (1907) A.W.N. 75; Eachmma- 
ruin v. Sheo Nath, 54 Ind.Cas. 443 = 42 All. 185 = 18 A.L.J. 78; Ganesh 
Narain v. Alalida, 10 Ind.Cas- 450=13 C.JL.J. 399; Harisingh v. Kanki- 
narah Co., 66 Ind.Cas. 389 = 34 C.L.J. 39; lyebbhai v. Abdul, 25 Bom. 
JL.R. 392; Sheo Paltan v.- Sukhedeo, 26 O.C. 107 = 74 Ind.Cas. 401 = 
A.I.R. 1923 Oudh 235 ; Haji Husain Baksh v. Firm of Eachman Das, 
L.R. 3 All. 106 = 64 Ind.Cas- 934 ; Ganga Sahai v. Beldeo Singh, 20 A.L.J. 
117 = L.R. 3 All. 104 = A.I.R. 1922 All- 64-65 Ind.Cas. 778; Budh Ram 
v. Chandu, 67 Ind.Cas. 866 ; Sia Ram v. Chet Ram, L-R. 3 All. 84 ; Bari 
Saha v Protab Singh, 57 Ind.Cas. 604 ; Venkatasubbiar v. Ramiah, A.I.R- 
1935 Mad. 184=41 M.L.YV. 51 =(1935) M.YV.N. 263=155 Ind.Cas. 381; 
Ramlal v. Mahadeo, 89 Ind.Cas. 832 = A.I.R. 1925 Oudh 741 ; Ramchand 
v. Gurdas, 53 Ind.Cas. 337 = 13 S.L.R. 75. YVhere the question is one 
relating to the market rate on a particular date, prima facie it is not 
necessary for the arbitrators to hear oral evidence as market rates are as a 
•rule, well within their knowledge and within the special experience for 
which arbitrators are selected. Bhican v. Tagot, A.I.R. 1927 Cal. 227. 
See also, O. S. Wald v. Early Grey, (1855) 24 L.J.Q.B. 69. 


579. Arbitration before Bengal Chamber of Commerce.—I n 

Bhican Chand Charorla v. Vogt, A.I.R. 1927 Cal. 227 = 44 C.L.J. 422 = 100 
Ind.Cas. 299, the question was one relating market rate on a particular 
date and the arbitrators decided the case on their personal knowledge. 
In upholding the decision of the arbitrators on appeal, C. C. Ghose J-, 
said : “In these circumstances the learned Judge had to consider whethei 
having regard to the rules of the Bengal Chamber of Commerce, it was 
incumbent upon the Tribunal for Arbitration of the Bengal Chamber 
of Commerce to give the appellants an opportunity ot adducing ora 
evidence”. In the same case Ranhm C.J., observed : “‘It appears to me 
that the nature of Lhe arbitration before the Bengal Chamber of Com¬ 
merce is such that one is quite safe in saying that prima facie it is not 
necessary for the arbitrators to hear oral evidence about market rates 
which are as a rule well within their own knowledge^ and within tie 
special experience for which the arbiuaiors arc selected”. See also Chat¬ 
ham v. Bridichand, 42 Cal. 1140=19 C.YV.N. 620. 

580. Rules of the Bengal Chamber of Commerce.— Rules nos. 
XIII and XI\' of the Bengal Chamber of Commerce are as follows:-— 
Rule XIII- “Unless oral evidence beyond mere proof of documents ol 
which the factum is not disputed is taken, it shall not be necessary to have a 
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formal hearing of reference before the court (Arbitration Court), but 
in all cases the Court shall have power to appoint a time and place for 
the hearing of references when it considers a hearing to be necessary.” 

Rule XIV. —“No party to a reference shall without express permis¬ 
sion of the Court, be entitled to appear by counsel. Attorney or other 
Advocate or Adviser, before the Court but the Court at its discretion may, 
through the Registrar, require the parlies, with or without witnesses, to 
attend before it or before any Committee or Sub-Committee of the Cham¬ 
ber to be examined on or without oath or solemn affirmation.” 

581. Arbitrator agreeing to be bound by the opinion of third 

party. —In Sheokaran v. Kanhaya, 152 Ind.Cas. 1023 = 37 P.L.R. 18 = 
A.I.R. 1935 Lah. 113, Abdul Rashid /., observed : “It is well-established 
that an arbitrator cannot abdicate his functions in favour of a third party. 
If the parties desired the arbitrator to take he opinion of he members 
of the panchayat of Digital he could do so, but he acted illegally when 
he undertook to be bound by the decision of the panchayat, and give his 
award in accordance with the wishes of the panchayat” . Where it appears 
from the award that the arbitrator in arriving at the decision was influ¬ 
enced by secret inquiry about the case made by him after recording the evi¬ 
dence and by the opinion of the third persons about the merit of the case, 
his conduct amounts to judicial misconduct and vitiates the award. Ram 

Chandar v. Hans Ram, A.I.R. 1931 Lah. 111 = 131 Ind.Cas. 220. 

582. Kquiry behind the back of parties.—Apart from an agree¬ 

ment to allow the arbitrators to do so, private enquiries behind the back 
of the parties are against the ordinary rules of justice, Ganga Bharat v 
Sokhi Ram, 152 Ind.Cas. 309=15 Pat.L.T. 693 = A.I.R. 1934 Pat. 550. 
See also. Ram Chander v. Hans Ram, A.I.R. 1931 Lah. 111 = 131 Ind.Cas. 
220 ; Gatiga Sahai v. Lakhraj, 9 All. 253 (265) ; Badri v. Lakshya, A.I.R. 
1936 Nag. 291 ; Sanyasi v. Venkata, 73 Ind.Cas. 470 = 47 Mad. 30; Daya 

Kisscn v Dharmdas. 4 A.L.J. 150 ; Cursetji v. Crowder, IS Bom. 299 ; 

Hari Singh v. Kankinarah, 60 Ind.Cas. 389; Kanhaiya Lai v. Khairati 
Lai, 49 Ind.Cas. 303 = 9 P.W.R. 1919; Haji Ahmad v. Essaji, 17 Ind. 
Cas. 696 = 14 Bom.L.R. 1007; Abdul Halim v. Ismail Mian, 86 Ind.Cas. 
773 = A.I.R. 1925 Pat. 465. “Except in a few cases, where exceptions are 
unavoidable, both sides must he heard, and each in the presence of the 
other”. Per Lord Langdale M.R. in JIarvcy v. Shelton , (1864) 7 Beav. 
455 See also, Oswald v. Earl Grey, (1855) 24 L.J.OB. 69; In re Camillo 
F.itzen and Jcwson & Sons, (1896) 40 Sol.J. 438. Unless expressly autho¬ 
rised to do so, an arbitrator cannot be allowed to make private enquiries 
and allow himself to be influenced by evidence which either party had no 
opportunity to check or meet. Bhaya Raj v. Jageshar, 128 Ind.Cas. 4 = 
(1930) A.L.J. 944 ; Sheik Alohidin v. Ramaswami, 65 Ind.Cas. 676; ]\eha 
Ram v. Khota Ram, 110 Ind.Cas. 833 = A.I.R. 1928 I .ah. 550. Bur the 
mere fact the arbitrators questioned the parties as to their respective case 
would not amount to misconduct so as to vitiate an award unless the 
parties were denied the opportunity of meeting the representation made 
bv the other side. Ramaswami v. Subbier, 24 LAV. 482 — 97 Ind.Cas. 
478 = A.I.R. 1926 Mad. 1158. The fact that the arbitrators persuc the 
relevant papers in the absence of parties docs not amount to misconduct. 
James Finlay v. Gurdyal, 76 Ind.Cas. 660 = A.I.R. 1924 Sind 91. It is 
misconduct on the part of the arbitrators to make secret enquiries. Bobu 
Ram v. Behari Singh, L.R. 5 All. 367 : Harvey v. Shelton, 7 Beav. 155 : 
Ganesh v. Afalida, 13 C.L.J. 399. But an award is not vitiated by material 
irregularity by reason of the facts that one of the arbitrators used know- 
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ledge obtained by him privately provided he communicated that know¬ 
ledge to the other arbitrators in the presence of the parties. Sheik 
Alohidin v. Ramaswami, 41 M.L.J. 276 = (1921) M.W.N. 509 = 14 L.W. 
394. See also. Black v. John Williams & Co., (1924 S.C. (H.L.) 22 

583. Outside legal advice taken by arbitrators and umpire.— 
An arbitrator is guilty of misconduct if he has taken independent legal 
opinion on the question to be decided. R. A. Arunachala Iyah v. Louis 
Dreyfus, A.I.R. 1928 Mad. 107=27 L.W. 267 = (1928 M.W.N. 132 = 107 
Ind.Cas. 793. In this case Ramesam /., said : “The next item of miscon¬ 
duct relied on is that the arbitrator has taken independent legal opinion 

.The appellant’s counsel relied on Russell on Arbitration, 10th 

F.dn., p. 404. It is there pointed out that a lawyer arbitrator may discuss 
a question of law with a legal friend, but in the case of a layman, advice 
should not be obtained in the absence of the parties unless both parties 
agree that the arbitrator should so inform their mind. The respondents' 
counsel relied on several English cases which it is unnecesasry to refer 
to at length. His contention is that unless the arbitrator substitutes the 
opinion of another for his own, consulting another does not amount to 
a misconduct; for example, sec Ellison v. Bray, (1864) 9 L.T. 730. But 
on the other hand, I.ord Denman C.J., in Dobson v. Groves, 115 E.R. 
239 = 6 Q.B. 637=9 Jur. 86 = 14 L.J.O.B. 17, observes at p. 243 of E.R.: 
‘The proceeding is quite different from that of consulting a legal friend 
on the framing of the award ; that is legitimate ; but here the conference 
is on something to be done by the consulting party, as arbitrator, on the 
matters referred ; it turns upon a point in the cause on which a bias may 
be given to his mind without the possibility of its being removed.’ At 
page 244 he again observes: ‘When once the case is brought within the 
general principle bv a possibility that the arbitrator’s mind may have 
been biased, there is a sufficient objection.* 

“The same view was taken bv Sir John Edge in Dava Kishen v. 


Dharam Das, A.L.J. 159 = (1907) A.W.N. 75. Relying on these cases, I 
hold that there has been legal misconduct on the part of the umpire in 
taking independent opinion on the question whether the agreement of 
3rd November was a concluded agreement or whether it superseded the 
earlier agreement so far as Arunnchala Ivah is concerned. On this 
ground also I would set aside the award” Cornish /.. observed: “On 
the second ground, I think, it must be held, on the authority of Dobson 
v. Groves, (1844) 6 Q.B. 637 = 9 Jur. 86. that the umpire was guilty of 
legal misconduct in taking ‘an independent legal opinion.’ without the 
knowledge of the parties.” 

On appeal to the Privv Council in Louis Drefiis 6* Co. v. /fn/wfl- 
rhnla Tvah. 134 Ind.Cas. 1080 = (1931) ALT. 1116 = 54 C.L.T. 372 = 33 
Bom.L.R. 1536 = 34 L.W. 676 = 35 C.W.N. 1287 = 8 O.W.N. 1066 = ATR- 
1931 PC- 289 = 61 M.L.T. 623 (PC). Lord Tomlin said: “The precise 
length to which an arbitrator mav go in seeking outside advice upon 
matters of law mav be difficult to prescribe in {general terms. It is css 
difficult in a particular rase to determine whether or not an arbitrator 
has cone further than is justifiable. Here unless the language of the 
award is itself suffieient to fix the umpire with misconduct, the charge 
against him must fail In their Iurdshtps’ p.dgment. the age of 

the award does not more than indicate that the umpire took advice 
noon the oencral rules of law hearing upon the ease and does: not mean 
,1,'it he left to an outsider the burden of deriding any issue in the case 
instead exercising his own judgment thereon. The case against the 
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umpire in this respect is not, in their Lordships’ view, strengthened 
because the umpire in the exercise of his discretion refused to state a 
special case. Their Lordships are, therefore, of opinion that the award 
is good and ought to stand.” 

In '1'ft re fall v. Fanshaw, (1850) 19 L.J.Q.B. 334 (336), Coleridge , /- 
said: “But where parties appoint a lay arbitrator, if the reference is to 

be brought to a safe conclusion, it is almost of necessity that he should 
have professional assistance in the conduct of it and in framing the award ; 
and as the defendant was present at the hearing by one who represented 
him, I must take him to have assented to what was reasonable and so 
much to his own interest ; and if so, he cannot object to that item 
swelling the amount which lie has in this instance to nay ” 

581. Reference empowering arbitrator to dispose of ease with 
or without enquiry—whether he can take one party’s evidence in the 
absence of the other party. —Even where under the reference the 
arbitrator was empowered to dispose of the case either with or without 
enquiry, he is not entitled to receive evidence given by the plaintiff in 
the absence ol the defendants. Venkata Subbayya v. Bhantidi pati 
Venhataranianayya , A.I.R. 1930 Mad- 616=120 Ind.Cas. 735. In the 
above case the court observed: “But another point was also argued bv 
the learned advocate for the petitioners, viz., that the award is vitiated 
by the misconduct of the arbitrator inasmuch as he received the evidence 
given by the plaintifl in the absence of the defendants. In support of 
this argument various decisions of English courts were brought to my 
notice, viz-, Dobson and John Sul/on v. Groves, (1844) 115 E.R. 239, 

Harvey v. Shelton, (1844) 49 E.R. 1141, and Walker v- Frobisher , (1801) 
31 E.R. 943. These decisions support the petitioner’s contention and are 
referred to in Sanyasi Rao v. Venkata Ran . A.I.R. 1923 Mad. 301=47 
Mad- 30, where the point is dealt with elaborately- It should be held 
on the authority of these decisions that the arbitrator in this case did 
not conduct himself properly if the facts alleged against him bv the 
petitioners are true. His conduct was apparently sought to be justified 
in the lower court on the ground that under the reference the arbitrator 
may dispose of the case with or without enquiry. This provision no 
doubt, gives power to the arbitrator to dispose of the matter without 
holding any inquiry at all. But it docs not give him any power if he 
decides to hold an enquiry to take the evidence given bv one party in 
the absence of the other party.” 

In Ganga Sahai v. Baldeo Singh, 65 Tnd.Cas. 779 = 20 A.L.J. 117 = 
A.I-R- 1922 All. 64, Piggott, /., observed: “The misconduct attributed 
to the arbitrator is that he had made ‘private enquiries’ behind the 
hack of the parties. There is authority of this court for the proposition 
that the making of such enquiries, where the arbitrator is not empowered 
to do so by the terms of the reference, amounts to legal ‘misconduct’ on 
his part. The whole controversy of this case is whrhcr The arbitrator 
was or was not empowered to act as he did. For the applicants it is 
contended that the parties had agreed that the arbitrator might deride 
the case on his personal knowledge of the facts and that this necessarily 
implies a right to supplement his knowledge in respect of any relevant 
c ircumstances by anv kind of enquiries which he might see fir to make. 
To this it is replied that, while the parties were quite willing that the 
arbitrator should maTce use of such knowledge of the facts as he possessed 
on the date of the agreement of reference, they never agreed that he 
might supplement his knowledge by listening to ex parte statements 
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behind the back of either or both of the parties to the reference. The 
learned Subordinate Judge has applied his mind to this point and has 
held that the terms of the agreement did not empower the arbitrator 
to act as he did. I am not sure that I should have arrived at this con¬ 
clusion if I had been called upon to decide the matter in his place ; but 
the point is at least an arguable one, and the most that could be said 
in support of the case for the applicants, even if the matter were before 
us as an appeal on a point of law, would be that the court below had 
misinterpreted the terms of the agreement of reference.” But see 
Hussain Bahsh v. Lachmandas, A.I.R- 1922 All- 69 = 20 A.L.J. 125=64 
Ind.Cas. 934; Neba Rani v. Khotaram, A.I.R. 1928 Lah. 550 = 110 Ind. 
Cas- 833- 

585. Enquiry in absence of parties.— Where an arbitrator makes 
enquiries behind the back of the parties that is misconduct. Badrilal 
v. Lakshya , A.I.R. 1936 Nag. 291 = 168 Ind.Cas. 100; Ram Chandar v. 
flans Ram, A.I.R- 1931 Lah- 111=131 Ind.Cas. 220. In the first-named 
case the court observed: “The evidence of one of the arbitrators shows 
that he made private enquiries, and the award itself shows that they 
made secret enquiries. There is ample authority for the view that, if 
arbitrator made enquiries behind the back of the parties, that is mis¬ 
conduct.” Abdul Hamid v. Muhammad Afzal, A.I.R. 1927 Lah. 425 = 
101 Ind.Cas. 153=8 Lah. 329 = 9 L.L.J. 218 = 28 P.L.R. 425; Raj Kishore 
Lai v. Jogcshar Dayal , A.I.R. 1931 All. 2/6 = 128 Ind.Cas. 4 — (1930) 
ALJ 944 = 52 All 938; Oulad Hussain v. Asmad Khan, (1936) A.M.L.J. 
55 Abdulla v. Bahrain, 155 Ind.Cas. 1022 = A.I.R. 1935 Pcsh. 69. In 
IJ Pyyinnya v. Ottawa, 13 Rang. 648= 158 Ind.Cas. 865 = A.I.R. 1935 
Rancr ' 376 (F.B.), Page, C.J. observed: “To decide a case, as the arbi¬ 
trators did, without giving the appellants an opportunity of being present 
or of presenting their defence before the tribunal, was not only contrary 
to the' rules laid down in the vinaya, but was manifestly a violation of 
natural justice that wholly vitiated the award that was made ; Cape 
Tonm (Bishop) v. Long. 1 Moorc.P.C. (N.S.) 4 11=9 Jur.N.S. 805 ; 
v. General Council of Medical Education, (1890) 43 Ch.D. 366 — a9 
I I Ch 233 = 61 L.T. 849; Maclean v. Workers* Union, (1929) 1 Cn. 

002 = 98 L.J.Ch. 293 = 45 T.L.R. 256=141 L.T. 83; Stuart v. Haughley 

Parochial Church Council, (1935) 1 Ch. 452.” __ 

In A l la gap pa v. Chidambaram, 133 Ind.Cas. 522 = 34 L.W. 50/-- 
(1931) M.W.N. 451 = A.I.R. 1931 Mad. 619. Curgenven, J. said: « 

is then said that the arbitrators examined each party in the absence o 
the other and examined the witness cited by the plaintiff in the absence 

of the defendant.These methods of proceeding were admitted y 

irregular, so that it is unnecessary to adduce authority in support ot 
contention. It may only be noted that, as has been held in Dobson • 

Groves, (1844) 6 Q.B. 637 = 14 L.J.Q.B. 17 = 19 Jur. 86, the court wi 

in such circumstances set aside the award without taking^pnto^ 


deration the nature of the statements made or 


the probability of their 

having influenced the decision. In other words, it is not necessary t 
prove prejudice. There is no doubt too, however, that irregu an i 
this description, and indeed of any description, may be cure y wa • 
Sec also. Mills v. Bankers, 3 K. & T- 66 : Dayaram v. £<irai”das■ AJJL 
1929 Sind 200=119 Ind.Cas. 529. The holding of confidential enquiries 
behind the back of cither party has been cons.stently condemned as 
misconduct in the legal sense. Abdul Halim 


Ismail Momin, 3 Pat. 


misconduct in tne ieg<n ....- -- ioqk aft* An 

LR 59 = 6 P.L.T. 544 = 86 Ind.Cas. 773 = A.I.R. 1925 Pat. 465- 
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arbitrator must not take evidence behind the back of the parties unless 
the terms of the reference to him construed in the light ot the circums¬ 
tances of the case, give him authority to do so- Chanclrika Dutt v. 
Shy am Lai, 29 O.C. 253 = 3 O.VV.N. 397=94 Ind.Cas. 162 = A.I.R. 192(3 
Oudh 383 [construing and referring 4 A.EJ. 159, 20 A.L.J. 125, and 
A.l.R. 1922 All. 09]. See also, Baijnath v. Bajranglal, A.I.R. 1938 Cal. 
1(36 = 1 L.R. (1937) 2 Cal. 509 = 178 Ind.Cas. 816. But simply because 
the arbitrator asks a person certain questions relating to the accounts 
in the absence of the parties, it cannot be said that he misconducted 
himself. Kanhaiya Lai v. Should, 152 Ind.Cas. 838 = A.I.R. 1935 Pat 16 ; 
But see Ramchand v. Butaram, A.I.R. 1931 Lah- 65 = 130 Ind.Cas. 833. 

586. Recent Supreme Court case.—In Vengamma, v. Lett gamma 
A.I.R. 1953 S.C. 21, all the parties filed a petition under S. 21 agreeing 
to appoint K as sole arbitrator for settling the disputes in the suit and 
to abide by his decision. The petition did not give any special powers 
to the arbitrator- The plaint, the written statement and the other 
records were agreed to be sent to him for his decision and the arbitrator 
was directed to make his award after persuing the plaint and the written 
statement which were given to him by the court along with the order. 
The arbitrator examined the defendant in the absence of the plaintifT and 
also persued the will without giving an opportunity to the plaintiff to 
have her say in the matter. The statement which was obtained from the 
defendant contained several statement of fact, which did not find in the 
written statement. In holding that the arbitrator is guilty of legal mis¬ 
conduct, the court observed : “There is thus no doubt that the arbitrator 
heard the defendant 1 in the absence of the plaintill. No notice of this 
hearing was given by the arbitrator to the plaintiff nor had she an 
opportunity of having the evidence of the defendant 1 taken in her 
presence so that she could suggest cross-examination or herself cross- 
examine the defendant 1 and also be able to find evidence, if she could, 
that would meet and answer the evidence given by the defendant 1. 


“As was observed by Lord Longadale, M.P. in Harvey v. Shelton, 7 
Bcav. at page 462=13 JL.J.Ch. 466 = 64 R.R. 116 : ‘It is so ordinary a 
principle in the administration of justice, that no party to a cause can 
be allowed to use any means whatever to influence the mind of the judge, 
which means are not known to and capable of being met and resisted by 
the other party’, that ic is impossible, for a moment, not to see, that this 
was an extremely indiscreet mode of proceeding, to say the very best of it. 
It is contrary to every principle, to allow of such a thing, and I wholly 
deny the difference, which is alleged to exist between mercantile arbitration 
and legal arbitration. The first principles of justice must be equally 
applied in every case. Except in the few cases where exceptions are 
unavoidable, both parties must be heard and each in the presence of the 
other. In every case in which matters arc litigated, you must attend to 
the representations made on both sides, and you must not, in the 
administration of justice, in whatever form, whether in the regularly 
constituted courts or in arbitrations, whether before lawyers or mer¬ 


chants, permit one side to use means of influencing the conduct and 
the decision of the Judge, which means are not known to the other side. 

“This case of Harvey v. Shelton is the leading case on this point 
and it has been followed not only in England but in India (Sec Ganesh 
\ T a ray an Singh v. Malida Koer, 13 C.L.J. 399 at pp. 401, 102). She 

had also no opportunity to have her say in the matter of the settlement 
of 1-5-1927. The course of proceedings adopted by the arbitrator was 
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contrary to the principles of natural justice.We must hold without 

meaning the least reflection on the arbitrator, that he was guilty of 
Legal misconduct and that was sufficient to vitiate the award.” 

Then the learned judge continued : “ Shri S. P. Sinha, however, 
urged before me that no prejudice was caused to the plaintiff by the 
reason of the arbitrator having obtained the statement iix. No. 5 from 
defendant I and that therefore the arbitrator was not guilty of any mis¬ 
conduct. The contention is unsound. The arbitrator may be a most 
respectable man but even so, his conduct cannot be reconciled to the 
general principles. (A Judge must not take upon himself to say, whether 
evidence improperly admitted had or had not an effect upon his mind). 
The award may have done perfect justice, but upon general principles 
it cannot be supported. (See Ford Eldon , Ford Chancellor in 6 Ves. 
para. 70 at p. 79). 

"To the same effect are the observations of Ford Justice Knight Bruce 


in Ilaigh v. Haigh, [31 JL.J.Ch. (N.S.) 420 at p. 423J : ‘It is true that he 
states in his affidavit that he did not allow those explanations to influence 
him in his report upon the accounts, and I have no doubt lie honestly 
intended to be the case, but it is impossible to gauge the influence which 
such statements have upon the mind.’ 

587. Reference to three arbitrators but enquiry by two.—Where 

the parties agreed that the case should be decided by three arbitrators, but 
enquiry was made and the award given by two arbitrators alone, and wheie 
the parties never agreed to accept the decision of two arbitrators alone, 
that the action of the two arbitrators in proceeding alone in such a way 
was undoubtedly misconduct. Badrilal v. Fakshya , A.I.R. 1936 Nag. 29 . 
In the above case the court observed : “The parties agreed that the case 

should be decided by three arbitrators and the opinion of the majority 
should prevail. The enquiry was made by two arbitrators only and the 
award was by these two arbitrators alone. The parties never agreed to 
accept the decision of two arbitrators alone, and in my opinion the action 
of the two arbitrators in proceeding alone in this way was undoubtedly 
misconduct In support of this view I may cite the decisions in Nand 
Ram v Fakir Chanel, 7 All. 523 = (1885) A.W.N. 139. Thamiraju v 
Ba biraj u, 12 Mad. 113, and Ma Sin v. Ma Pa, A.I.R. Rang. 136 = 1-1 
Tn/l Cas 801=7 Rang. 713. In Mahmud Sheikh v. Kankinarah Co., Fta., 
A I.R. 1924 Cal. 665 = 81 Ind.Cas. 574 = 28 C.W.N. 634, another arbitra¬ 
tor was co-opted with the consent of the parties in place of the arbitrator 
who refused to work and that case is not in point” ; see also United 
Kingdom v. Iluston, (1896) 1 Q.B. 567=65 L.J.K.B. 484 ; Morgan v. 

BoiTlt, 7 L.T. 671. | 

588. Duly of all ariblrators to act.—On a reference to sc\ eia 

arbitrators together, when there is no clause providing for an award made 
by less than all being valid, each of them must act personally in perfoi- 
ni a nee of the duties of his office, as if he were sole arbitrator ; for as the 
office is joint, if one refuse or omit to act, the others can make no va ic 
award. Russell 15th Edn.. p. 124 citing Fit tie v. Newton . 2 M. & C- 
_10 L.T.C.P. 88 . Stalworth v. Inns, 13 M. W. 466=14 LJ.Ex. 81 . see 
also Manindra v. Mohananda, 15 C.L.J. 360 = 1 3 ^nd Oas. 161 
6 - Ford (1855) 5 E. & B. 40 1 ; Nand Ram v. Fakir, / All /i 'w 

139 ; Babua v. Badri, 49 Ind.Cas. 522 ; Mamidi v. Vc <Uiam,i .* 
477 — 47 Ind.Cas. 597 ; Aim v. Golam, 22 C.W.N. 301 =40 Ind.Cas. 4„~ , 

Ma Sin v. Ma Pit, A.I.R. 1930 Rang. 136 = 7 Rang 715. ^ 

589. Arbitrator should disclose his relationship with one ot me 
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parlies. —In Madhomal Kishore Chand v. Gurdial Radha Kissen, 53 Ind. 
Cas. 1007, Sir Shadi Lai, C.J., observed : “It is a well-established rule 
of law that there should be the greatest good faith on the part of all 
the parties concerned in relation to the selection and appointment of 
the arbitrator, and every disclosure which might in the least affect the 
minds of those, who are proposing to submit their dispute to the arbi¬ 
trament of any particular individual, as regards his selection and fitness 
foi the post ought to be made, so that each partly may have every 
opportunity of considering whether the reference to arbitration to that 
particular individual should or should not be made. Kali Prosanna 
Ghose v. Rajani Kanla Chatterjee, 25 Cal. 141.** Omission of an arbitra¬ 
tor to disclose the fact that he lias been consulted, engaged or retained 
by the defendants-respondents, previous to the arbitration, is such a 
misconduct as to vitiate the award. Alaung Lit Gyi v. Alaung Lu Naive, 
(1897-1901) U.B.R. Vol. 11, 13. 

590. Fraudulent concealment of fact as regards monetary transac¬ 
tion whether amounts to misconduct. — 1 tie failure of a party to an 
agreement which provides for a reference to arbitration to disclose to 
the opposite party his lelatioiislup and monetary dealings with the 
arbitrator, amounts to a fraudulent concealment of a matter which he 
ought to have disclosed and is a good ground for setting aside the award. 
Nihal Chand v. Shanli Lai, 155 liul.Cas. 522 = (1935) O.W.N. 582 = A.I.R. 
1935 Oudh 349. '1 here is undoubtedly a duty upon the arbitrator to 

disclose material facts which might reasonably be held to have prevented 
any of the parties to the arbitration agreeing to his appointment as 
arbitrator. An arbitrator failing to disclose such facts is guilty of mis¬ 
conduct. But the failure of an arbitrator to disclose the fact of his 
indebtedness to the father-in-law of one of the defendants would not 
amount to misconduct where the debt due by the arbitrator is an ordinary 
business debt. Jogrub v. Kashi, 148 Ind.Cas. 1168 = (1934) A L T. 694 = 
AIR. 1934 All. 658. 


591. Taking money from one side' whether amounts to miscon¬ 
duct. It is, generally speaking, undesirable, not to say improper, for 
arbitrators to take monev from one side only before the award is actually 
made. Ahshoy Kumar Nandi v. S. C. Das & Co., 38 C.W.N. 784 = 156 
Ind.Cas. 165. In that case Costello, observed. “Mr. Isaacs sought to 
bi mg the present case within four courners of an old case decided in 
England in the year 1734—the case of Shephard v. Branad. (1731) 2 Barn. 
463. In that case, arbitrators to whom disputes between /V and B had 
been referred, before making their award, demanded three guineas from 
each of the parties in respect of their charges and expenses. A paid the 
money but B did not. On a motion to set aside the award it was held 
that where arbitrators take money from one of the parties singly, whether 
for charges or anything else, before making their award, that is sufficient 
cause to set aside the award. No doubt the principle there enunciated 
is sound and correct and it is. therefore, generally speaking undeisirable, 
not to say improper, for arbitrators to rake money from one side only 
before the award is actually made. The decision in the case just referred 
to was made upon the footing that the arbitiators were or, at any rate, 
might have been biased in favour of the party who in fact, had paid 
their charges. In a much later case. In re Kenworthy and the Queen\ 
Insurance Co., (1893) 9 T.E.R. 181. however, the court refused To set 
aside an award on the ground that an undertaking had been given by 
one side to take up the award in any event. In that ease, disputes 
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arising out of a policy of insurance were referred to two arbitrators and 
an umpire under an arbitration clause in the polidy at the end of the 
hearing met before making of the award. The arbitrator for the company 
asked the solicitor for the company whether the company would under¬ 
take to take up the award in any event. The company gave this under¬ 
taking. On a motion to set aside the award on the ground that the 
undertaking to take up the award amounted practically to a payment of 
money by the company to the arbitrator, it was held, distinguishing 
Shephard v. Brand (supra), that the arbitrators had not been guilty of 
such misconduct as would require that the award should be set aside. 
All the same, however, in my judgment, the principles underlying the 
decision in Shephard v Brand (supra), still hold good and it is imperative 
that arbitrators should always scrupulously avoid any course of action 
which even remotely bears the complexion of their having put themselves 
into a position where it might be said against them that they had receive 
a pecuniary inducement which might have had some effect on their 
determination of the matters submitted to their adjudication. In the 
present instance I do not think it can be rightly contended that the 
circumstances attending the payment of the fees of the arbitrators brings 
the case between the ambit of the decision in Shephard v. Brand (supra). 

592. When can arbitrator proceed ex parte. —Where from the 
conduct of one of the parties to an arbitration it is abundantly clear that 
he has no intention of appearing before arbitrators, the arbitrators are 
justified in proceeding ex parte .. .Grahams Trading v. Chande Lai, A.l.K. 
1935 Sind 228. A reference to arbitration expressly provided that it the 
parties did not appear after notice, the arbitrator could proceed ex parte 
He save notice in time of the date fixed and one of the parties failed to 
annfa. He gave an ex parte award. It was held that the award was 
valid and couM not be objected to. Hemchandra v. Jnanendra 9 OJncb 
Cas. 624. Arbitrators should give nonce of their intention toHP**** 1 
parte if one of the parties should not appear. Where the arbitrators are 
alleged to have proceeded ex parte without giving special notice of then 
intention to do so and the award is attacked on that ground the true 
tpst is has the complainant who has taken exception to the validity oi 
he award been °n fact, prejudiced by the omission of the arbitrators to 
serve the specLl notice on him ? If it is established that notwithstanding 
_ _i_ xvarninff he could not have appeared before the arbitrators* he h 
ready no grievance and cannot inv/te the court to set aside the award 
on the ground of the alleged defect in procedure. Bhowanidas v• #? r5 “* 
™ 97 C.W.N. 933. See also, Haridas Dull v. Vaidyanath Ghosh, Jd 

rWN 895* Crompton v. Mohan Lai, 41 Cal. 313; Udai Chand v. V 
£™ 47 Cal’. 951 ; P Suhhamal v. Lai, 42 All 527 ; Oladwtn v. 

Chltcote, (1841) 8 Dowl. 550; Scott v. Van Sandu, 4) 6 J.B ..231 
Vide the remarks of Mookerjee, J. in Udai Chand v ’ & ebl “t” s 

nacre 958 It has been held in many cases that where the a 
proceed ex parte without sufficient cause or refuse or fail to give reasonable 
Time or opportunity to all parties tc^ heard, ^mounts - legal 

C A°W.N Ct -124 v 12 C.L.R. 561 ; Muzaffardin v. Gu/am, 

Sv'J? issrs-j^s^s. ilss. ssxrss £ 

r""y and'bases K. JSSS .S'S ^ 

other party an opportunity ot seeing 
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inference deducible therefrom, he is guilty of misconduct. Delhi Cloth v. 
Kedari Prosad, 64 Ind.Cas. 363 = 22 P.L.R. 1922 = 4 U.P.L.R. (Lab.) 15. 

594. Notice of meeting not given whether amounts to misconduct. 

—If the parties are not given notice of any meeting, in the ordinary case 
that would clearly amount to misconduct, on the part of the arbitrators. 
Tyebbhai v. Abdul, 85 Ind.Cas. 424 = A.I.R. 1924 Bom. 149 ; Firm of Jtiggi 
& Co. v. Firm of Ganga Ram Vishendas, 76 Ind.Cas. 275 = A.I.R. 1924 
Sind 132. 

595. Misconduct—holding enquiry behind the hack of the party. 
—An arbitrator is guilty of misconduct if he makes enquiries in the 

absence of one of the parties although he did not record evidence at that 
time. Abdul Hamid v. Mahomed Alt, 8 Lah. 329=101 Ind.Cas. 153=9 
Lah.L.J. 218=28 P.L.R. 425 = A.I.R. 1927 Lah. 425. See also, Chandrika 
Datt v. Shyama Lai, 29 O.C. 258 = 3 O.W.N. 397=94 Ind.Cas. 162 = A.I.R. 
1926 Oudh 388. It is illegal on the part of the arbitrators to take evidence 
in the absence of either partv. Palavesam Chettiar v. Narayand Aiyar, 
(1925) M.W.N. 503 = 88 Ind.Cas. 660 = AIR. 1925 Mad. 1086 = 49 M.L.J. 
115. An arbitrator should record evidence in the presence of both parties 
allowing each to examine and cross-examine the witnesses. Recording 
evidence in the absence of one of the parties amounts to judicial misconduct 
and vitiates the proceedings. ATahomed Afzal v. Abdul Hamid , 7 Lah.L.J. 
463 = 88 Ind.Cas. 161 = A.I.R. 1925 Lah. 570. 

596. Power of minor’s guardian to allow arbitrator to proceed 
on his own information etc.—Where, on a reference to arbitration by a 
guardian on behalf of a minor agreeing to be bound, by the decision of 
an arbitrator, either on his own information, or examination of witnesses, 
and undertaking not to dispute the validity of the award on any ground, 
an award was passed based on private inquiries and information not 
accessible to the parties, held that the guardian’s conduct in waiving the 
minor’s right to objecr to irregular procedure was grossly negligent and 
that the minor was not bound either by the reference or by the award. 
Sanya.fi v. Venkata, 73 Ind.Cas. 470 = 44 M.L.J. 263 = 32 M.L.T. (H.C.) 
32 = 17 Law. 71=A.I.R. 1923 Mad. 301. Sec also, Swamirao v. Collector 
of Dharwar, 17 Bom. 299; Rhodes v. Swithinbank, (1889) 22 Q.B. 577 = 
58 L.J.Q.B. 287 = 60 L.T. 856; Lakshminarayana v. Ramchandra, 45 Ind. 
Cas. 763 = 34 M.L.J. 71=23 M.L.T. 89; Chundurn Punnaya v. Rajan 
Virarna, 70 Ind.Cas. 668=42 M.L.T. 429 = 15 L.W. 427 = (1922) M.W.N. 
213 = 45 Mad. 425 = A I R. 1922 Mad. 273. 

597. Relegation of powers by arbitrators.—An arbitrator mav 
delegate to a third person the performance of acts of a ministerial character 
but this doctrine cannot be invoked to cover a case where evidence was 
taken in the absence of one or more of the arbitrators. Pandit Sanhata v. 
Jagannath, 9 Q.L.J. 410 = A.I.R. 1922 Oudh 276. 

598. Error of judgment whether amounts to misconduct.— 
Where arbitrators have allotted through error of judgment an asset of 
uncertain and fluctuating value upon the basis of a gross overvaluation, 
to one branch of the family instead of to all the brant lies according to 
their respective shares, this does not amount to misconduct. Rajkumar 
v. Shiva Prasad, 184 Ind.Cas. 553 = A.I.R. 1939 Cal. 500. It is not mis¬ 
conduct for an arbitrator to lie wrong. Vcnkatachellam v. Snryanarayana 
murty, A.I.R. 1941 Mad. 129 = (1940) 2 M.L.J. 520 = 52 M.L.W. 556 = 
(1940) M.W.N. 1083. See also. Alagaftfni v. Chidambaram, 133 Ind.Cas. 
522 = 34 L.W. 507 = (1931) M.W.N. 151=A.I.R. 1931 Mad. 619. 

'599. Indebtedness of arbitrators.—Fact that an arbitrator was 
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indebted to some o£ the referring parties unknown to the other of the 
referring parties might well entitle a court to hold that it would not be 
safe to rely on his judgment. Venkatachellam v. Suryanarayanamurty » 
A.I.R. 1941 Mad. 129 = (1940) 2 M.L.J. 520 = 52 M.L.W. 556 = (1940) 
M.W.N. 1083. 

600. Arbitrator hearing parties independently of each other with 
their consent. —Where with the consent of the parties the arbitrator heard 
them independently of each other and in the absence of their respective 
solicitors, the arbitrator is not guilty of misconduct and irregularity and 
his award is not liable to be set aside, liaij Nath v. Bajrang Lai, I.L.R. 
(1937) 3 Cal. 465. 

601. Misconduct of umpire. —An umpire in an arbitration outside 
court is guilty of misconduct if he holds no enquiry and decides the matter 
on the notes of the arbitrators without giving notice to the parties to appear 
before him and to state their case and adduce evidence. Karam Chand v. 
Alt. Jasodhan, 100 Ind.Cas. 896 = A.I.R. 1927 Lah. 347. 

602. Removal of arbitrator or umpire for misconduct.—-Where 

an arbitrator has fixed a certain date for commencing the arbitration 
proceeding but refused to give facility to a party for examining is 
witness by fixing an earlier date he cannot be removed for misconduct as 
he has done nothing which he is not entitled to do. Re Whitwham an 
Wrenham & Co ., (1895) 39 S.J. 692. An arbitrator is not guilty of any 
misconduct when he made certain orders for costs which he had no 
jurisdiction to make and as such he cannot be removed on that ground. 
Schofield v. Allen, (1904) 116 L.T. 239. In Enoch and Zaratzby, Beck Jr 
Co/s Arbitration, In re (1910) 1 K.B. 327 = 79 L.J.K.B. 363, an umpire 
in the course of an arbitration refused to state a special case on a quest on 
of law on the application of one of the parties unless a payment of £ 1W 
were made to him to cover expenses. He further ruled that a person 
connected with one of the parries must appear and give and 

he himself called and examined another person as witness. He refusea 
an adjournment to enable one of the parties to adduce relevant evidence 
on the matters dealt with by the witness he had called. Held that tne 
umpire had been guilty of legal misconduct and that he must 

In the course of his judgment Cpzens-Hardv , M.R., said : The jumd icuo 
of the court to remove an umpire for misconduct, of course, is quite plan 
it isUen in express terms by section 11 of the.Arbitration Act 188* 
'There are at least four transactions in this case which compel me, taKi ^ 
them altogether, to conclude that there has been here such |^cond 
on The part of the umpire, Mr. Von Limburg, as not only justifies, but 
merely compels us, in the exercise of our duties to remove him. 

“Now the first point, and one to which I attach personally 
considerable importance, is that unfortunate transaction about. the 
Then another matter which impress me very much is this -th 
umpire thought fit formally to rule that one of the patties ™ T ’ beer J 
“ho was not personally connected with this matter and who had not^ been 
concerned wit?, it, must come and give evidence. What possible authority 

has an umpire to do that ? I do not know. „-ntl email 

“The next thing is this umpire upon hrnise Ca repr essenting a 

whose name is Kolwry- a gentleman being ^ represent g^ 

company carrying on business at Burmah What right the ump^ 

to call a witness, I coniess *dher> ro d u ced documents which it is really 
^dkrou^to^an^produced copies of certain documents 
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which were said to show that certain parcels of rice had been purchased 
at Rangoon from certain people at certain prices and of certain qualities. 
That being so, the vendors said, ‘This is entirely a new point resulting 
from the witness whom you have thought fit to call, and we must have 
permission to send out to Rangoon, where we can get something deser¬ 
ving the name of evidence as to the place from which and the terms on 
which the parcels of rice which were in the cargo in question weie 
obtained. The umpire would not allow the adjournment, and he actua y 
proposed to make his award and deal with the matter, preventing the 
sellers from adducing evidence most obviously relevant, in ordei to ea 
with the matter, which to my mind it was equally obvious was not evi cnee 
and which the umpire has no right to admit. 

“Then l am impressed with this—that he has thought fit in this 
dispute to make a very long affidavit, which is to my mind coloured 
throughout by an obvious bias in favour of the purchaser and against 
the sellers. I wish to make it clear that I am not suggesting fraud on 
the part of Mr. Von Limburg ; but I do say his conduct as umpire, as 
manifested by the particulars which 1 have given, is such that it would not 
be satisfactory, it would not be fair, it would not be just, to leave the 
rights of the parties in his sole hands to make the award, as they nccessanly 
would be. unless we interfered.” 


Fletcher Moulton, L.J. said: “The point to which I wish to allude is 
the question of the umpire procuring evidence in the arbitration himself. 
It is quite clear both from his conduct and from the line that has been 
taken up by counsel for the respondent on his appeal, that there is an 
idea that an umpire, a person in judicial position, has the powers, and 

1 suppose the duty, to call witnesses in civil dispute whom the parties do 
not either of them choose to call. In my opinion there is no such power. 
A judge has nothing to do with the getting up of a case. The argument 
i< based on a case in the Court of Appeal of Coulson v. Desborough . (189 1) 

2 Q.B. 31G (SIS'), in which certainly there are dicta which require to be 

carefully examined.One of the learned Judges, the Master of the 

Rolls {Ford Esher), did, however, give a dictum to which I was to refer 
particularly, but it is quite evident that nothing was said throughout the 
argument of this witness being called in invitos as far as the particulars 
were concerned. Lord Esher said this: ‘If there be a person whom 
neither party to an action choose to call as a witness, and the Judge 
thinks that that person is able to elucidate the truth, the Judge, in my 
opinion, himself is entitled to call him. Tf that means that the Judge 
is entitled to call him when either side objects, T am satisfied that there 
is no basis for that dictum. It ccrtainlv was not necessary for the decision: 
and the consequences to which it would lead if so interpreted are such that 
I am satisfied that the Court of Appeal would never in the form of a 
dictum have given a decision so wide-reaching and so destructive of 
procedure without either authority or reasoning. It is not based on am 
course of reasoning, and no authority is cited for it. I say it would be 


destructive of the fundamental principles of 

f 4 1 . T • _ _ i • • • • • r • . 


-- —» v ui i \ \ |/|^v.ai mm * * * » » ■ 

then neither partv can cross-examine him as of right. 
603. S. 11 (2) and other Act. —Sub S. (2) of S. 


1 1 of the Act, which 
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gives powers to a court to remove an arbitrator who has misconducted 
himself or the proceedings, is not applicable to an arbitration proceeding 
under S. 54 of the Delhi Co-operative Society that, 1925, as applied to 
Delhi. Shiv Charan v. R.L. Dhungara I.L.R. (1963) 2 Punj. 615 = 65 
Punj. L.R. 1114 = A.I.R. 1964 Punj. 89. 

503A. Court’s inherent jurisdiction to decide misconduct of arbi¬ 
trators even before award. —The Court has inherent jurisdiction to deal 
with allegations of misconduct of arbitrator, even though the award is 
not made. Anand Das v. Rambhusan Das, 146 Ind.Cas. 1081 = A.I.R. 

604. Broad allegations of misconduct whether sufficient.—A 
broad allegation of misconduct on the part of the arbitrators without any 
particular is not enough. Venkatchellam v. Suryanarayanamurty, A.IR- 
1941 Mad. 129 = (1940) 2 M.L.J. 520 = 52 M.L.W. 556 = (1940) M.W.N. 
1083. 

605. Where a party with full knowledge of misconduct on the 
part of an arbitrator takes part in it—waiver. —A court would be 
unwilling to assist a paity who with full knowledge of the circumstances 
allows an arbitration to proceed and takes part in it and then seeks to 
evade it later on by raising a number of objections which have never 
occurred to him before. VenkatachelUim v. Suryanarayanamurty, A.I-R. 

1941 Mad. 129 = (1940) 2 M.L.J. 520 = 52 M.L.W. 556 = (1940) M.W.N. 
1083. In the above case in the course of his judgment Moke It, J. observed . 
“In my opinion these charges of misconduct are wholly unfounded and 
are a pure after-thought on the part of a disgruntled party to the reference. 
I think a reasonable latitude should be allowed in examining awards 
such as these having regard to the people concerned and the circumstances 
More especially would l be unwilling to assist a party who with lull 
knowledge of the circumstances, allows an arbitration to proceed and takes 
part in it and then seeks to evade it later on bv racing a number ot 
objections which have never occurred to him before. The observation ot 
their Lordships of the Judicial Committee on this topic in Chowdhurt 
Murtaza Hussain v. Bibi Bechunnissa , 3 I.A. 209 — 26 W.R. *9 j 

34? (P C 'j are important. In the above case both parties having agreed 
to the'appointment of arbitrators to determine th ejr rights m dispute 
according to the terms of a will, and it being contended by the appellant 
that it was miscarriage on the part of the arbitrators to make their award 
without having had the whole of the will before them, their Lordships, 
sensible, on the one hand, of the extreme impolity of allowing patties m 
net rid of the awards upon objections which really did not aftect tn 
substantial justice of the case, and, on the other hand, considering t 
necessity of not allowing arbitrators to act without jurisdiction by doi g 
that which the terms of the submission to arbitration did not entitle the 
to do, came to the conclusion that, as the appellant, having a clear kn ■= 
ledffe of the circumstances on which he might have founded an objec 
to the arbitrators proceeding to make their award, did submit to the a 
t rat ion going on, ind allowed arbitrators to deal with the case as it stood 
before them, taking his chance of the decision being more or less favoti 
„ himself, it was too late for him, after the award had been made and 
"n application to file the award, to insist on this objection to the hlmg 

of the award.” 

So a party who is azsrrieved by the misconduct of an ar l ™ ° r 
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set aside on the ground of self same misconduct may not be maintainable 
on the ground of waiver and acquiescence. 

In Municipality of Ahmedabad v. Ravjibhai , 59 Born. 268 = 155 Ind. 
Cas. 669 = 37 Bom.L.R. 69 = A.I.R. 1935 Bom. 127, Murphy, J. observed : 
“The next point raised by Mr. Thakor was that even if there a teachnical 
irregularity, it would not be good enough ground to set aside the award, 
since in fact it has been waived by the appellant. The waiver is worked 
out from the report made by Mr. Bhagwat, which I have already referred 
to, to the Municipality urging them not to grant a further extension of 
time. Mr. d hakor also stated that Mr. Bhagwat himself had waived the 
irregularity, for it seems he was aware of the sorting of the papers from 
the first day of the proceedings, and continued to attend without protest 
until 18th December. We are not sure that Mr. Bhagwat’s waiver of the 
irregularity would really have the effect of binding the Municipality, but 
there is no doubt that the lact of this irregularity, if it was one, was 
brought forcibly to the notice of the Municipality by Mr. Bhagwat on 
the 18th, that they considered it at a meeting held on he same day, and 
that they chose to disregard what he said and to grant further time to 
the arbitrator. 


"On this point Mr. Thakor has relied on Cursetji Jehangir v. W. 
Crowder, (1894) 18 Bom. 299, where a party aggrieved by an irregularity 
knew of it, but did nothing by way of protest ; and on Ardesar Honnasji 
v Secretary of State, (1872) 9 B.H.C.R. 177. where one arbitrator was 
absent throughout the proceedings before the Mamlatdar acting as Land 
Acquisition Officer, and his absence was never objected to, it was 
held that the Government could not have the award set aside 
on this ground as their representative the Mamlatdar had acquiesced 
in the absence of the third arbitrator; also on Murtaza Hussain > 
y. Bibi Bechunnissa, 26 W.R. 10, where the principle enunciated 
is that a party having taken his choice cannot afterwards be allowed ro 
have the award set aside when he should have objected at the time. The 
point is put clearly in Russell on Arbitration and Award, 12th Edn., at 
p. 436, where the learned author observes ; “The obvious course therefore 
is for a party complaining of irregularity to protest against .the irregularity 
and to continue to conduct his case in the proceedings before the arbitrator 
under such protest. I he other alternative is to submit to the irregularity, 
and forego any rights he may have to object to the award on that ground 
tv hen it is made, for he cannot lie by anti then object to the award if it is 
against him. 


Mr. Setalvad has argued that this doctrine is modified by another 
passage at page 443, where it is stated : ‘There is a marked distinction 
between an irregularity passed over when all parties are present and an 
irregularity committed when the parties are not present. The latter may 
be incapable of being set right except by agreement of the party injured.’ 

We think, on considering cases, that in fact Municipality did waive 
this right to protest and to have the award set aside on this ground.” 

But in Ramsden v. Jacobs, (1922) I Q.B. 610 = 91 L.J.K.B. 312 = 26 
Corn.Cas. 287, Bray, J. observed : “This is an application to set aside an 
award, and the main ground on which the application is based is that 
the arbitrators heard evidence on behalf of one party in the absence of 
the other party. That procedure was absolutely wrong. I wish to lav 
that down in tire strongest possible terms. But in view of what happened 
I feel a difficulty in deciding whether the application should now he 
heard. The buyer made no protest at the time, but that in itself is not 
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conclusive, though it is a matter which must be borne in mind.But 

it is contended that wc should show our disapproval of this irregularity 
in procedure, and with some reluctance, I yield to that contention. The 
award will therefore be set aside.” Where a party to a reference to arbi¬ 
tration, on becoming aware of the relationship of che opposite party with 
the arbitrator, allows the arbitrator to carry on the arbitration without 
any objection or protests, in the belief that having executed the agreement 
he is bound by its terms and has no right to revoke the submission, his 
failure to lodge an unequivocal protest against the arbitrator acting as 
such does not opeiate as a waiver, as there can be no waiver without full 
knowledge of one’s legal right. Nihar Chanel v. Shanh Lai, 155 Ind.Cas 
522 = (1955) O.W.N. 582= A.I.R. 1935 Oudh 349. In Darnley {Earl) v. 
London, Chattam & Dover Hail Co., (1867) 2 H.L. 57, Lord, Chelmsford 
said : “A waiver must be an intentional act with kiiowledge.” 

Too precise an insistence on the forms of judicial procedure cannot 
be expected in private arbitration and where the party cook no objection 
at the time to the alleged irregularities in the procedure adopted by t e 
arbitrator (consisting of failure to record evidence or to give notice o 
personal knowledge) but allowed the proceeding to continue without any 
protest, he must deemed to have waived the irregularities. Varut la v. 
A lani, 142 Ind.Cas. 668. See also, Chennakeshavalu v. Veerasw *™ l \~~ 

L.W. 927 = A.I.R. 1933 Mad. 862 = 65 M.L.J. 755 • a'to iq?1 

baram , 133 Ind.Cas. 522 = (1931) M.W.N. 451=34 L.W. 507 -A.I.R. 193 

Mad. 619; Mohidin v. Ramaswami, A.I.R. 1921 Mad. 271, Gu e / 

Jehangir v. IV. Crawder, 18 Bom. 299- „ ln9n c . , 70 _ 

In C I Engineering Co. v. Alullick Thakurdas, A.I.R. 1930 Sind 79 
24 SLR 351 = & 123 Ind.Cas. 234, the court observed : “It is well settled 
that an objection to irregularity or improper conduct of an arbitrator may 
be waived by parties either expressly or by their conduct provided the 
party waivin| it has full knowledge of the defect (Iiedman on f rbltra ‘‘^ 
4th Edn 155; Russell on Arbitration, 10th Edn., pp. 417-27, and 
Halsbufy’s ills o, England, Vol. I. para. 926). The principle on which 
tho c . ise i referred to in these text-books have proceeded is that the couic 
will not permit a party to lie by or act in an indecisive manner so as to 
ohnin the benefit of the award if it is in his favour and endeavour to 
set ! asWe if k is not. In Bignall v. Gale, (1841) 10 L.J.C. 169 (I71) = 2 
Man & G 830 = 5 Jur. 701, Tindal, C.J. said : “In coming to a deter 
initiation upon this case I cannot get rid of what makes a great impress n 
upon mv mind, that the defendant for three weeks knew of every objec 
Xch has now been urged to this award, and gave no notice of his 
intention to dispute it on those grounds. He knew on 17th °/jp e £ e , h ' 
these witnesses had been examined in his absence. What right h ^ 
then to lie by with this grievance dormant in his own bosom an n 
dispute for the first time the validity of the authority which has been 
exercised ? He ought at that time to have made his election and d 

insisted on anothei § meeting at which he ought to. have been confronted 

with the witnesses and given his explanation of h 1Jkew £ e held tha t 

In Drew v. Drew, (1855) 2o L. i. f f t he 

where an arbitrator examined witnesses eh.nd.Ae hack ^ 

parues such party is justified in at one e ^ , f he continues to 

applying to the Judge to rescind the b fae a ( vaiver of thc irregularity 
attend the subsequent proceedings, tl 11 D that groU nd. In Thomas 

an award was noc necessarily 
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bad because the arbitrator had taken evidence in the absence of both 
parties. Such an irregularity may be so treated by the disputants as 
to prevent them afterwards taking any objection to it. 

“In Dobson v. Groves, (1844) 14 L.J.Q.B. 17, Lord Denman, C.J. 
distinguished some of the earlier cases by observing: ‘With regard tO\ 
am supposed waivei .i is cleai that one of the plaintiffs wished to be 
present but was excluded. That was a protest against the proceedings 
and I think upon that refusal the plaintiff was not bound to take any 

further step.’ 

“The ratio decidendi of Haigh v. Haigfi, (1861) 31 L.J.Ch. 420 = 5 
L.T. 507=8 Jur.N.S. 983, is that a party does not waive his objection 
by continuing to attend the proceedings after protest or under the com¬ 
pulsion or irregularity and without his intention to waive his objection. 

“Both these authorities affirm the principle that a party may waive 
the objection as to the irregularity of the arbitrator in the conduct ot 
his proceedings. But whether there has been a waiver or not in an) 
particular case must depend upon the facts of that case. The principle 
of waiver is not confined merely to irregularities in the examination ot 
witness during the absence of one of ttie parties. It applies to evei y 
irregularity which does not affect the jurisdiction of the arbitrators. It 
is not necessary to refer to the rulings on various other irregulai lties 
where this principle has been applied. It will be sufficient to letei on > 
one of them which pertains to objection No. 1 (5). In Gunawa v. 
Pyinnyadipa , A.I.R. 1923 Rang. 187 = 1 Rang. 15, the irregularity 
complained of was that one of the arbitrators was absent at the secoiit 
of three sittings at which witness were examined and, theieioie, ia 
not taken part throughout the proceedings. That complaint was not 
allowed to prevail inter alia , on the ground that it was not taken at t le 

time of the arbitration. . 

“In the present case the defendants appeared before the aibitiators 
on and after 2nd September, with full knowledge of what had transpuec 
at the previous hearing and without any protest.” There is no mis¬ 
conduct of arbitrators in having made private enquiries or examined 
evidence in the absence of a party to the arbitration proceedings where 
the party by his own conduct waives the objection he has to such a 
procedure. Dayaram v. Naraiti Das, 119 Ind.Cas. 529 = A.I.R. 19-J 
Sind 200. See also, Gunawa v. Pyinnyadipa, l Rang, la = 2 Bur.L.J. 
30 = 74 Ind.Cas. 6 = A.I.R. 1923 Rang. 187 ; Kama Math v. Ramranian. 
67 Ind.Cas. 866. 

606. Where arbitrator has no jurisdiction—doctrine of waiver. 

—In cases where an arbitrator enters upon a consideration of matteis 
which are not referred to him or which he has no jurisdiction to u) 
bv arbitration clause or submission between the parties, the appeal ante 
of the party after objection taken and protest made, docs neither give 
the arbitrator authority to make an award nor estop him from urging 
that the arbitrator has exceeded his authority. Babubhai v. Madhabji , 
A.I.R. 1931 Bom. 343 = 55 Bom. 503 = 134 Ind.Cas. 705 = 33 Bom.L.R. 
759 = A.I.R. 1931 Bom. 343; Ringland v. Lowndes, 33 L.J.C.l*. 337 = 1/ 
C.B.N.S. 514 = 10 Jur.N.S. 850; Chetandas v. Radha Kissen. A.I.R. 1927 
Bom. 553 = 104 Ind.Cas. 174; Rambaksh v. Bombay Cotton. 128 Ind. 
Cas. 881 =32 Bom.L.R. 1451= A.I.R. 1931 Bom. 81; Flamlyn v. Bctteby, 
(1880) 6 Q.B.D. pp. 431-432, where Lord Selborne said: “In arbitrations 
where a protest is made against jurisdiction the party protesting is not 

41 
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bound to retire ; he may go through the whole case subject to the protest 

he has made.” . * 

607. S. 11(2) and 13 (b) scope of.—Section 11(2) gives no 

power to court to give any direction regarding the scope of the reference. 
Subject to any limitation contained in the instrument of his appointment 
and to any statutory provisions as to the manner in which he is to dis¬ 
charge his duties, an arbitrator may act as he thinks fit so long as be 
does so in accordance with principles of equity, justice and good cons- 

Unlike the English law, under S. 13(b) the arbitrator can not be 
compelled to refer any question to the court. Therefore the court s 
order giving a direction to the arbitrator to regard a certain date as to 
the date of retirement of the persion of a firm was set aside on t e 
ground that the direction was given without any reference being maide 
by the arbitrator undei S. 13(b). Jivarajbhai v. Chinlemanrao 1961 

Jab.L.T. 1173= 1961 17P.L.J. 1987. 

SUB-SECTION (3). 


608. Scope of sub-section (3).— By section 14(1 i the arbitmors 
are empowered to give notice in writing to the parties of 
fees and charges payable in respect of the arbitration and award [ 
section 14(1)1. In the absence of expiess agreement to ? he y • 

umpire or arbitrator cannot claim any payment on an implied promise 

until the completion of his award, and this su£h^awa?^^ would 

arbitrator or an umpire being removed P rl ° r , ° ^‘ S .^section (lT and 
prevent an arbitrator or an umpire removed u "^er subject ther e 

(2) of this section from bringing an action for the umpire 

is an agreement in express terms entitling ar b‘trator o * ? 

to net fees prior to the making of award. Vide Kussell on jrroinu i 
13th Edn., p. 459. This sub-section corresponds to sub-section (2) 

section 6 of the English Arbitration Act of , nv 

N.M 1M-1M S2 

it was at one time held demand for payment in the absence of an 

of such a nature as to raise ^ e ^ s an services ? * Virany v . Warne, (1801) 4 

express promise to P a > ^im c/ / (1801) 1 D.P.C. 48 ; but that is not 

Fsp 47. and Burroughs v. C^ark and. and it is now the rule that the 
the law m England as it no taken to imply a promise to 

appointment of an arblt ™ , , ate wills v WakelFy Brothers , (1891) 

68 I- P 242 = 20 • ^t' talakm'w h™ ‘inteSdrf to pay 

chosen their ordinarily chaigld by persons of his experience, and they 

him at the iate unless it is proved that the charges a J<L ex ™ rt l or }o B 
nmst pay his fee* ^ y V Gordon, (1842) 3 Q B. 467 = 11 E-1Q B- 

„ - I h a ,the applicants was decided prior to these cases and goes no 
286 Cited by appl « ^ Qn an £ promise to pay for h.s 

further han lay. g * be main , ai ned by an arbitrator, but the 

5sss.“ » ^ g-*. jsur. rx s. h »=*,r v^rwoT* 
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and it was held that the words were intelligible words, describing a 
known duty, the non-performance of which would excuse the defendants 
from paying. This decision might be interpreted as an earlier authority 
for the proposition developed later that there may be an implied as well 
as an txpicss piomise to pay which would be binding. In the absence 
of any express provision in Schedule, II, Civil Procedure Code, for the 
remuneration of arbitrators, I am of opinion that the English law should 
be applied unless there in an express to the contrary. 

An attempt to support the proposition that the court had no juris¬ 
diction whatever to award remuneration to the arbitrators is made In a 
reference to Mulchand v. Xarinjin Das , 91 P.R. 1894, but in that case it 
was achmtted in argument that para. 13, Schedule II (then section 519) 
Cavil Procedure Code would have no application to the particular case 
since no avvard was hied and the reference to arbitration was cancelled 
soon after it was made. What was laid down in that case was that if 
para. 13 did not apply, it was impossible to bring the jurisdiction of 
the court to order remuneration to arbitrators within paras. 2 and 3 
Schedule II (at that time section 507 and 508). Civil Procedure Code 
Another case which the applicants cited was Arunchala lyah v. Louis 
Drey as * Co., AIR. 1928 Mad. 370. There it was held that when the 
iourt was of opinion that there was no valid reference to arbitration there 
tould x. no |ui lsdiction in the court to pass an order as to costs of the 
awaid. As there was no question here of the invalidity of the award. 

L- /'mn ° f n ° assistance * In Thadotnal v. Mentrhraj, A.I.R. 1930 
Sind JJO, it appears to have been tacitly admitted that the remuneration 

c- V» °! S uc i uk co ! ,,e within the ambit of para. 1.3, Schedule II, 
Civil Pioceduie Code since an objection was taken in revision that the 
amount avvarded to the arbitrators was excessive and that it should be 

the'awardTfrrr a th Urat ^ rS claim in that casc was entered at the end of 
the awaid aftci then signatures and it was held that it formed no part 

OI 111C SX W R1 Cl. ■ 

iteration was 'scnai a!clv"‘, 'few the application lot rc.mi 

learned Judges in^Xl v'7/^/,™/'* W ^ ^ 

that as the amount had not nrt.nl . '' >1 R. !).,() Stud 1<H>, held 

open to the annlicmrs ;r ' 1 % )CCn paid to the arbitrators, it was 

the same redded Th C10SC \ t0 apply to the lower court to have 

tinn to .tede. any .T nuneSr'n'aH ^ ,OWCr «”"* had 

th^Mowed 1 in T^ 0 x ^ 1 — 

ATR a, 1933 n sind Vw' Finall^i^ 

s,:„S 

r I R OAI f . . , WatCi Co. v. Haieksley, (1901) (58 T.P. 21‘> = °0 

.mmVUkcn at ,o W ia C ^ intelX^ h “ VC ^ a. .!i,ra,or“ thl-v 

am satisfied therefore that th pa ? ! 1,m . al a fair remuneration. I 

remuneration to the arbitrators for'umir^erviecs" ,ur,,d,ction in R ivi "« 

of .hc n a r rbftra"o r ; s h ehT'X XinS ^ aStCr , '. ,as P°"’. cr “> squire into the propriety 
as between the n irri/- ■ nr'/ / lCM 0,> ] cct,on ,s ,na <R‘ to them and tax them 

W«vtV a rd'; n (, t 857) P ‘h ^n' We , ( '™V ? ^ : ' 

Hope Government, In re. (1886) 2 T.L.R. 4 , 5 .'' 
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610. Sub-section (4).-This sub-section *» “k**! 
section 6 /4) of the English Arbitration Act of 1934. &y_ tne ter«i 

this sub-section if two arbitrators who are unable to agree fail o u 

«So».bK“p.U in giving notice of ,h», to »*« XCtoSt 3 
be removed by the court on application by any party . • erv : ces ” 

under such circumstances they receive no remuneration for the.r services. 

Russell, 13th Edn. f p. 460. ; , 7 

12 (1) Where the Court removes an umpire who has 

12. W Wnere noten{eredon the reference or one or more 

Power Of Court ra t ors (not being all the arbitrators ), 

S. Court may, on lie applicat,on of an, 

revoked. party to the arbitration agreement , appom 

persons to fill the vacancies. , 

(2) Where the authority of an arbitrator or ar&tWors o 

an umpire is revoked by leave of the Gourt, or so i e 

removes an umpire who has entered ° n the reference or _ 

arbitrator or all the arbitrators, the £ ment either—{a) 

tion of any party to the 

appoint a person to act as ^ hat ifa arbitration 

l^orZ.TSx'JTotTLne .fool milk ro.poet to the Mfer.no 

W. 1 voron ‘faclln’tk’ rofoono and 

Z “ST ll Lmard a, if l had keen appaintod in aeeordano 

with the arbitration agreement secdon 3 o£ tUe English 

611. N.B.—'ThisL eS W provisions for the consequences of the 

Arbitration Act of 1934 P clauses This section does not apply 

to's?atitor f y“on (.id, section 46). Now see section 25 of t 

English Arbitration Act^ol s ^ ion _ Th[s section adopting the substance 

612* Art- 1Q34 fills up a cap, namely, makes P r 

Of the English Arbitration Act, Orator J-a gap which 

visions for the consequence the Arbitration Act, 1899. and the second 

existed in the P rev J^.i p roC edure Code, 1908. Along with this sec “^ 
schedule of the , , section 36 of the Arbitration Act, 1940, whic 

therC ^wtr7o\Ve 0 Cou« e m Se p C ra« n icany rescind an arbitration agreement 

gives P°.^ e ^ ; ^ 0 umstance s. Sarkar’s Law of Arbitration, pp. 150 - 1£ ”- — 

61 3/ ^wf sections of the English Arbitration Act of 1934 runs 
Sub section (1) of seen n bitrator S (not being a sole arbitrator) or 

"To°mo,rJS,,TL (not being ...the f b. = > » “."X” 

has not entered on the reference is ^ the arbitration agreement, 

appoiTt°a"person'* 01 -*^pensons°to act al Arbitrator or arbitrators or ump.re 
in P place of P the person or persons so removed. 



court’s power after arbitrator's removal 


325 


S. 12] 


614. Scope of sub-seciion. (1).—Sub-sections (1) and (2) of section 
11 make provisions for the removal of an arbitrator or umpire (1) who 
fails to use all reasonable despatch in entering on and proceeding with 
the reference and making an award, or (2) who has misconducted himself 
or the proceedings. But under none of the previous sections, any power 
is given to court to replace such an arbitrator or an umpire. This power 
is given bv section 12. Section 8 of the Act enacts that where the parties 
will not appoint an arbitrator or the appointed arbitrators do not appoint 
an umpire or an appointed arbitrator or umpire refused to act or is inca¬ 
pable of acting or dies and there is no machinery in the arbitration 
agreement whereby an appointment can be obtained, in such a case the 
Judge may appoint an arbitrator or arbitrators or an umpire. The sub- 
sect Ton deals with cases where the court removes an umpire who has not 
entered on the reference or one or more arbitrators (not being alll the 
arbitrators) and in such a case court is empowered, on the application of 
anv party to the arbitration agreement, to appoint persons to fill the 
vacancy. 

It is open to a party to seek revocation of the reference if he dis¬ 
covers after the reference is made, that the arbitrator suffers from a 
personal disqualification or is for reason which the party could not have 
ascertained with due deligence at the time of reference, likely to take 
sides or to be incapable of attending to his duties. Ram sash i v. Harish 
Chandra 1062 M.P.C. 345 = 1962 Jab. U.T. 1090=1063 M.P.L.T. 121 = 
A.I.R. 1063 M.P. 143 (mere expression of demand to move for revoca¬ 
tion of the reference not sufficient). 

615. “Removes. —Under section 11, the Court may remove an arbi¬ 
trator or umpire who is either dilatory or has misconducted himself or the 
proceedings. 

616. “An umpire who bag entered on the reference.”—“If the 

arbitrators have allowed their time to expire without making an award 
or have delivered to anv party to the arbitration agreement or to the 
umpire a notice in writing stating that they cannot agree, the umpire shall 
forthwith enter on the reference in lieu of the arbitrators.”— Vide para. 1 
of the First Schedule. 

617. “Not being all the arbitrators.”—Where all the arbitrators 
have been removed by the court under subsections (l) and (2) of section 
11 . it is tantamount to revocation of the authority of the arbitrators and 
falls under sub-section (2) sec tion 12. 

618. Sub-section (2).— Fhis sub-section is based on sub-section f2) 
of section 3 of the English Arbitration Act of 1034. That sub-section 
runs as follows : — 

4 72) Where the appointment of an arbitrator or arbitrators or 
umpire is revoked bv leave of the Court, or a sole arbitrator or all the 
arbitrators oi an umpire who has entered on the rcfeiencc is or are removed 
bv the Court, the Court may, on the application of anv party to the 

(a) appoint a person to act as sole arbitrator in place of the person 
or persons removed : or 

(h) order that the arbitration agreement shall cease to have cffe< i 
with respect to the dispute referred.” 

This sub-section gives power to court to appoint a person as sob 
arbitrator in the place of a person or persons displaced or order that 
the arbitration agreement shall cease to have effect with resoect ro the 
difference referred, where the authority of an arbitrator or arbitrators or 
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an umpire is revoked by leave of the court, or where the court removes 
an umpire who has entered on the reference or a sole arbitrator or all 
the arbitrators.” See also Sub-section (2) of Section 2i> of the English 

Arbitration Act of 1950. . . 

619. Sub-section (2)—Effect of revocation .—Even 
authority of an appointed arbitrator is revoked with the leave of ie ’ 

the revocation has not the effect of cancelling an arbitration agreemen. 

It is only when there is something in the arbitration agreement it 
giving to the parties not only the right to revoke the authority of an 

appofnted arbitrator in the event of his failure to agreement 

MS jest 

cmiit, 1 the court may order that the arbitration agreement shall cease to 

have'effect with respect to the difference referred K 

the arbitrators have not been accepted bv the P?™!, ’ h ""e adooted may 
of the reference all proceedings wh;<-h ' J; a acce ‘ ted th p decisions made 

fall through; if however, the pai ties cancellation of the reference 

by the arbitrators from tune to tune, the ca concerning the 

under s. 12(2) has not the effect ® ^aca i g bitrator in t h e partition 

620. “Wh.-r, ,h, of ■» ~ , ao thoriCl 

by leave of the Court. Sect * , revocable except with 

J an appointed ^ 0 .^"^xpressec/in the 

the leave of the Court, unle^ the autholity D f an arbitrator or 

S oT an umpire can be revoked by the leave of the court, 

1 tL 621 ' Ptrwers of court where there is an arbitration agreement— 

T ifi 1, A tai v Owed Corporation, (19121 3 K.B. 257 = 81 L.J.K.B. 
nm° Fie cL Moniton LJ- said: “By English law the courts are the 
7 ' ■ 1 rmrhineiv foi settling disputes between the parties to contract^ 

ATlmpiainant by aking old a'writ^an cause his opponent to be ordered 
fo pp Sre the court, and the parties must accept us deciiaom But 

• has long been a practice in certain classes of contracts for the contracting 
„Vi ties m name a private tribunal to whom contractuallv they give 
authority to settle disputes under that particulai conua : . d _ and P a n 

has been brought before the private tribuna thus concludes them 

award made, that award is binding on ^ P a^eed that the rights of 
as to that dispute. In effect the paities as K state d in the award, so 

the parties in respect of that dispute shal b accord and sat i s faction bv 
that in essence it partakes of the character ; have disappeared, 

substituted agreement The original rights of the p award” 

and their place has been taken hv then into referencc.- 

622. Sub-seetion (1) W v h?trators that they cannot agree is not 

An express admission of the arbiti ^n an award. Hill v. Marshall, 

rLT a (OS) R S U V^‘ re '"de notes under S. 10 supra under the heading 

’commencement of authority of a reference to arbitration has 

623. Sub-section 
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been made in a suit through the court, the parties cannot be allowed, 
by mere consent, to abandon the arbitration and go on with the suit or 
ask for a fresh reference. But if a concluded compromise in undisputed 
terms be placed before the court by all tiie parties, whether before an 
award has been made or after, the court may grant leave to revoke the 
submission under S. 5, Arbitration Act and on superseding the arbitration 
agreement thereunder under S. 12(2)^b) pass a decree in terms of the 
compromise.” Per Chakravarli , J. in Projulla v. Panchanan, 222 liul.Cas. 
597=50 C.W.N. 287 = A.l.R. 1940 Cal. 127 = 81 C.L.J. 1. 

624. Sub-section (3).—This sub-section corresponds to section 
3(3) of the English Arbitration Act of 1931. which runs as follows: **(3) 
A person appointed under this section by the Court as an arbitrator or 
umpire shall have like power to act in the reference and to make an 
award as if he had been appointed in accordance with the terms of the 
arbitration agreement." 1 he ellect of this sub-section is that an arbi¬ 
trator or umpire substituted by court under sub-sections (i) and (2) of 
this section, to fill up the \acancy, will be entitled to exercise the same 
powers in proceeding with the reference and in making an award as il 
he had been appointed in accoidance with the original arbitration 
agreement. B\ the enactment of this sub-section any controversy as 
regards the powers of the newly substituted arbitrator or umpire has 
been set at rest. 

625. Para 6 of the repealed Second Schedule of the Civil 

Procedure Code. —"Every ai bitratoi or umpire appointed under para¬ 
graph 4 or paragraph 5 shall have the like powers as if his name had 
been inserted in the older of reference. '— Vide para. (3 of the repealed 
Second Schedule of the Civil Procedure Code. Like the original arbi¬ 
trator or tinpire the substituted arbitrator or umpire also is not. bound 
by technical rules of court, Jieedoy v. Puddo Lochun, 1 W.R. 12 ; 

Purushottamdas \. JetaPhai, 17 liul.Cas. 33 = (1912) M.W.N. 1076. The 
substituted arbitrator or umpire can exercise all the powers, enjoy all 
the privileges and is subject to all the disabilities of the original arbitrator 
or umpire. An award made by such an arbitrator or umpire also is 
not to be set aside unless there has been something radically wrong 
and vicious in the proceedings, nor on the ground of failure lo observe 
the highly technical web of procedure and rules of evidence which 
surrounds judicial procedure. Andrews v. Mitchell, (1905) All. 78 ; 
Mating Shixte v. U. Min, A.l.R. 1925 Rang. 383 = 3 Rang. 387. He is to 
decide according to the rules of enquity, justice and good conscience, 
tXarasingnarain v. Ajo/hya, 13 liul.Cas. 118=10 C.W.N. 256=15 C.L.J. 
110 . 


Powor of arbitrator 


13. The arbitrators or 
unless a different intention is 
the agreement, have power to 


umpire shall 
expressed in 


(a) administer oath to the parties and witness appearing ; 

( b ) state a special case for the opinion of the Court on a 

question of law involved, or state the award wholly 
or in part , in the form of a special case of such 
question for the opinion of the (/ourt ; 

(c) mahe the award conditional or in the alternative ; 

( d) correct in an award any clerical mistake or error 

arising from any accidental slip or omission ; 
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(e) administer to any party to the arbitration such inter¬ 
rogatories as may , in the opinion of the arbitrators 
or umpire , be necessary . 

626 N.B.—“Section 13 sets out the powers of arbitrators; it is 

based to'some extent on section 10 of the 1899 Act, and on 11 

of the Second Schedule to the Code of Civil Procedure, 1908 . -—Notes 

on Clauses. “We have omitted the words ‘acting under an arbitration 
agreement’ as being unnecessary and as being inappropriate in certain 
cases such as when the arbitration is under a statute. We have also 
inserted a provision giving power to the arbitrators to make a condi^ 

tional award .”—Report of the Select Committee. In ^cuon °V. ade 

English Arbitration Act of 1950 elaborate provisions have been^ made 
lor conduct of Proceedings, Witness, etc. {Vide Appendix infra). In 
the First Schedule of the English Arbitration Act 1889 certain lg°y s “> 
implied in submissions have been stated. (1 ide Appendix / >* 

Section 2 that Act states as follows: “A submission unless a contrary 
intention is expressed therein shall be deemed to include the provision 

set forth in the First Schedule to this Act, so far as they 
to the reference under the submission.” In Lanza v. mnnr^U) 
2 K.B. 558 = 86 L.J.K.B. 1236, the scope of S. 2 of the Engltsh A „ t 
tion Act of 1889, was considered. In the course of his I S ' 
f launt Reading CJ. observed: ”The sole que^on 1 is whesther « 

arbitrator under a submission ha * P° w " to The^ plahuiff in Vis case 
position of plaintiff to give security ordinary action in the courts 

were a foreign corporation, which m ^£">0 security. The 

would, if the defendant apphed bo^ordcie^^^ JP a J ed for , 

arbitrator doubted whethci he U er The power might have 

and in my opinion he hac agreement in the submission; if it 

been, but was not given b > ^P re “ f he Arbitration Act, 1889. The 

exists at all it must be 1 F, * of AJr . justice Scrutton in Creighton 

defendants rely, hrst: on Vfsunnce Corporation, 80 L.J.K.B. 49 = (19>°> 

v. Law Car and G refers to the arbitrators inherent powers as 

2 K.B. 789, in which think that bv that phrase Air. Justice 

judicial officer ; but Understood that an arbitrator was in the position 
Scrutton meant it to be unclersxo^ q£ a , The fact th at the arbi- 

of Judge, and had all h P ^ have the ' f ver to order amendment of 

trator in that case was t the defendant’s contention here, 

pleadings is not e ”°“° h t ; ^ on which reliance is placed, do not 

Then the words n sub section U. * o£ procee dings pending 

shew that theie « > | cobts ; they are only words of general import 

the giving ot ^ ^ do anything that ma y be needful fo_ 

giving . tl }e F so that he ma y properly decide 

ascertaining the Uck or me , they d 7 n0t give him all the 

dispute 'tween the contended tfiat he has power 

powers contempt. The words at the end of sub-section (f) , do 

to commit toi contempt- arbitrators ...may require, must 

costs or ' uimiff! and t0 hfs' nothing » do with the ascertainment by 

rj a 0 rbitmto P r la of the true position between the parties. 
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“Sub-section (1), which was relied on in the alternative, only gives 
the arbitrator a discretion with regard to the costs of the reference and 
the award ; it empowers him to direct by whom the costs must be paid ; 
but that is one entirely different thing from empowering him to order 
a stay pending the giving of security, and there is nothing in his sub¬ 
section giving the power to order security. A Judge of the High Court 
has inherent power to do so, but an arbitrator has no such power.” 

627. Section 10 of the Indian Arbitration Act of 1899.— 
Section 10 of the Indian Arbitration Act of 1899, ran as follows: — 

“10. The arbitrators or umpire acting under a submission shall, 
unless a different intention is expressed therein— 

(a) have power to administer oaths to the parties and witnesses 
appearing ; 

( b ) have power to state a special case for the opinion of the Court 
on any question of law involved ; and 

(c) have power to correct in an award any clerical mistake or error 
arising from any accidental slip or omission.” 

628. Para. 11 of the Second Schedule of the Civil Procedure 
Cotie. —Para. 11 of the Second Schedule of the Civil Procedure Code 
ran as follows: — 


“11. Upon any reference by an order of the Court, the arbitratoi 
or umpire may, with the leave of the Court, state the award as to the 
whole or any part thereof in the form of a special case lor the opinion 
of the Court, and the Court shall deliver its opinion thereon, and shall 
order, such opinion to be added to and to form part of the award.” 

629. Section 7 of the English Arbitration Act of 1889.— 
“The arbitrators or umpire acting under a submission shall, unless the 
submission express a contrary intention, have power— 

(ft) to administer oaths or to take the affirmation of the parties and 
witness appearing ; and 

( b ) to state an award as to the whole or part thereof in the form of 
a special case for the opinion ot the Court ; and 


(c) to correct in an award any clerical mistake or error arising 
from any accidental slip or omission.” 

630. Scope of the section. —This section sets out the powers of 
the arbitrators when there is no different intention cxpicssed in the 
arbitration agreement. This section is applicable to statutory arbitration 
as well. In Kursell v. Timber Operators and Contractors, Ttd., 
(1923) 2 K.B. 202 = 92 L.J.K.B. 607. Salter, /. observed: “The powers 
of such an arbitrator depend entirely on the contract. Every power 
given to him by the Arbitration Act is subject to the agreement of the 
parties.” If the arbitrators, ah initio had no jurisdiction, appearance 
before him cannot confer jurisdiction on arbitrators at all. Taradan v. 
Xarsi, A.I.R. 1956 Bom. 720. 


631. Conduct of proceedings, witnesses etc. —In the English 
Arbitration of 1951 Section 12 makes elaborate provision for conduct of 
proceedings in arbitration proceeding. Tide S. 12 of that Act given in 
the Appendix infra. 


632. Powers of arbitrators to determine validity of contract.— 
Primarily the arbitrator’s jurisdiction depends always on the meaning 
and construction of the language of submission for an arbitration. 
Then again on a properly worded submission an arbitrator can be 
made a judge not only of facts but also of law. But when the question 
itself is in issue in the sense that the controversy is whethci the parties 
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concerned at all entered into a valid agreement for arbitration then 
that controversy cannot be decided by the arbitrators. That jurisdiction 
belongs to the Courts. But where the question is not one whether there 
was at all a sub mission void or unenforceable in law or statute, the 
arbitrator’s jurisdiction is not thereby ipso facto ousted, if it is otherwise 
within the scope of the submission. Thus where the validity of an 
arbitration clause depends on the validity of the contract containing it 
which, in its turn, depends on deciding whether certain facts existed 
so as to make the provisions of the West Bengal Jute Goods Act, 1950 
applicable to the contract, the arbitrators is competent to decide that 
issue of fact. Bhudarmull v. Vma Sankar f A.I.R. 1953 Cal. 613. As 
regards construction of arbitration clause in fire insurance policy Vide 
Great American Insurance v. Bodh Raj, 54 P.L.R. 49R7 = A.I.R. 9 
Punj. 

633. Void agreement.— Where one of the considerations of agree¬ 
ment is to drop a prosecution of non-bailable offence the agreement is 
void. Nand Kishore v. International, A.I.R. 1953 Cal. 415. 

634. Powers of arbitrator-General. —The arbitrators are entit e 
to look at the substance of the matter and to find out the rehef asked 
for. Jugeilal v. N.V., 58 C.W.N. 730 = A.I.R. 1955 Cal. 65. The arbi¬ 
trators have got power to correct clerical mistake in an award. Chau ema 
v. Ramchandra, I.L.R. (1955) Nag. 100 = A.I.R. 1955 Nag. 126. 

CLAUSE ( a ). " 


635. Prevoius law.-Uuless an order of reference at nisi prius 
expressly gave power to the arbitrator to swear witnesses, the Stat. 3 * 
4 Will IV c 42, section 41 (repealed), did not enable him to administe 
n o h Simmonds v. Moss, 5 W.R. 559. If in a case referred by order 

of nisi prius the submission contained a clause that ^u^rlorTouK or a 

!£c"= y h !S^r 2?*S K Sjr.fi £ r “- 

u Tk. RVrfffc.srtSfc 

71 ~ Wf?' Power of arbitrators to administer special oath.--4n 

Wali-uUa v. Ghulam Ali, I All. 536, the question arose whether arbitr 
were le-ally entitled to administer oath to a witness under section.8 
ihe Oafhs Act and the evidence so taken could form the basis of an 
award. That case was decided by a Bench of the Allahabad High 
consisting of Pearson and Span hie, JJ. in 1877. The learned Judge 
Sed in their opinion. Pearson /. in delivering his judgment 
observed: “A far more serious objection to the procedure of the 

trators has been here orally urged by the learned counsel 
appellants, viz., that the arbitrators were not legally compe^ 
administer the oath to the respondent under section 10 of Act X . *„ ed 

which only empowers a court to administer such an oath as is men 
In secdon 8 thereof. The arbitrators were persons authorised by law 
to take evidence, and for that purpose to put witnesses upon . 

STS3* J SZ I?**- 
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in this case was therefore invalid as^ being^ Yh^Tdl^KaUy "^adminilter^ 
consequently his statement, made on an oath so meja ^ ^ the 

cannot form a valid basis of an award. affecting the arbitrators’ 

spccal . appeah ^ ^ obscrvcd: -'It is conceded that arbitt^tors^ arc- 

authorised to administer an oath; they are also persons if the Oaths 
Art aoulies to them who bv that Act are ‘persons having by consent of 
na«ies authority o receive evidence.' They however, are not a court 
wdhin the meaning of section 8 of the Act If the arbitrators in 

this case were authorised to affirm the witnesses in the manner now in 
force in our courts, and they substituted an oath ■on tlie Koran by 

the other party, the substitution, under section 13 of the ^f, ct ' (loes J 1 
invalidate the evidence, and therefore docs not rende. sold the award 

founded on that evidence.” . , . r Rhn „; rnt i, v Ram 

That question was again raised in the case of Bhagi at. 

C hit lam 4 All. 283. In the first instance the case was heaicl by St ra g > J. 

and Oldfield. J. Rut is the learned Judges differed in opinion the case was 

referred to the Chief Justice, Sir Robert Stuart. Oldifield. J. observed. in 

the case before us. I find from the Judge's judgment that the matter m 

dispute, viz. a claim for Rs. 34-10-0 on a bond was referred to ,^iV-dmiff 
at die instance of the parties, and while before the arbitrator the P 1: ' ,I1t 
agreed to be bound by what the defendant might swear having place 

Ids hand on Mahadeo- the defendant was sent with a ‘ l ' 

chaprasi to the temple of Mahadeo and then came back when h » cvMence 

was recorded, and on his statement as thus recorded the awaicl 
• * 

^ “The procedure thus adopted is that allowed bv the Indian Oaths 
Act but it is by the Act confirmed to Courts of Justice, and not extendec 
to arbitrators, and necessarily so, because it is inconsistent with the 
position of an arbitrator, and the material objection to the prorcduic 
adopted in this case is that it is inconsistent with a rcfetcncc to 

arbitration. , n 

“A reference to arbitration contemplates that the arbitratoi shall 

exercise his own judgment on the evidence, but when the parties agi ee 
to be bound by the oath of a particular persons, the decision is taken 
out of the arbitrator’s hands, and in fact he ceases to act as aibiuatoi. 
the arbitration is superseded, and the decision made is not that of an 
arbitrator, so as to be an award within the meaning of the Code o 
Procedure.” But on reference to Stuart C.J. he observed: 
been objected that he was warranted bv the Oaths Act (X ol /* ). 1 
accepting the defendant’s deposition, although it is not denied that a 
‘court’ could act upon such evidence. I hat Act. however, need not u 
imported into the case : it docs not take awav from arbitrators anv 
powers as to taking evidence or otherwise which they had prev ions v 
possessed; but even if it applied to and governed this case, what too 
place was quite consistent with a reasonable application of the pioyisions 
of the Act. An arbitrator is entitled to conduct the proceedings m the 
arbitration and to determine question of evidence according to ns ouu 
views of the exigencies of the case before him, and if one ot the pay 1 
to the arbitration records bv written application or otherwise his willing¬ 
ness to rest his case upon his opponents deposition, the ai ntia i 
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make his award accordingly. In 
himself who applied by petition 
determined, or in other words 
accordance with the evidence of 
adopted. The arbitrator 
and to make his award 


the present case it was the plaintiff 
to the court that the case might be 
that an award might be made, in 
his opponent, and this course was 
was clearly entitled to adopt such procedure 
in accordance with the defendant’s oath. His 


powers in this respect appear to me to fall within the principle recognised 
in the English case of Hagger v. Baker, (14 M. & W. 9), referred to on 
page 647 of Mr. Russell's learned and well-known work on the powers 
and duties of arbitrators, 4th Edition. 1870, where, it was held that an 
award would not be avoided even if the arbitrator were erroneously to 
reject admissible or receive inadmissible evidence.” 

In Muthukaruppa v. Vcerabhadra, 29 Ind.Cas. 49 = 2 L.W. 320 = 17 
M.L.T. 241, Sadasiva Aiyar, J. said: “Following Bhagirath v. Ram 
Ghulam , 4 All. 283 = (1882) A.W.N. 34. I hold that there is nothing 
illegal in parties agreeing before panchayatdars to have evidence taken 
after the administration of any reasonable form of oath to witness.” 
But an arbitrator is not entitled to adopt the procedure of a social 
nature unless all parties affected by it agree to the adoption of such 
procedure. To do so is to abrogate his function as an arbitrator and 

that would be a technical misconduct. Dital v. Dhanraj, A.I.R. 1925 

Sind 287. But where such irregularities have not been objected to by 
the non-consenting party, he cannot afterwards raise that objection 
because the doctrine of waiver apolies to such a case. O'Neill v. Clark, 
57 Nebr. 760. 

637. Powers of arbitrators to administer oath is discretionary. 
The powers given to an arbitrator or umpire to administer oath to the 
parties or their witnesses arc discretionary. He is not compelled to 

administer oath to any of them.— Vide Russell on Arbitration, 13th 

Edn.. p. 132. But oath is to be administered if that be the condition 
of the submission unless it is waived bv the complaining party by his 
conduct. It is no ground for setting aside an award, that the arbitrator 
(a lavman) has examined witnesses not upon oath or affirmation, ^ if that 
mode of proceeding was not objected to at the time of their examination. 
Bigas v. Hansell, 16 C.B. 562; Ridout v. Pye, 1 Bos. Rc P. 91. It is not 
absolutely necessary that the evidence before an arbitrator should be 
taken on oath : the parties may waive it. Wakefield v. Llanelly Rf-> 
34 Beav. 245. Witnesses in an arbitration mav be examined bv consent 
without being sworn, if thev are sworn before award is made. Mansfield 
v. Partington, 2 L.J. (O.S.) K.B. 153. Where a cause was referred to 
arbitration bv an order directing the witnesses to be sworn before a 
Tud<re, and the arbitrator took the evidence of the plaintiff’s witnesses 
not upon oath, which the defendant objected to. though he permitted 
his own witnesses to be examined unsworn, it was held that, by this 
proceeding, the defendant had waived the objection and that he could 
not on this ground impeach the award. Allen v. Francis, 9 Tor. 691- 

Tt is well known that in proceedings before the arbitrator the law 
of evidence need not be strictlv applied. Gurumurthi v. Narasimha, 
A.T.R. 1954 Orissa 235 An award based on hearsay evidence cannot 

A case was referred bv an order, which stated that the arbiti a tors 
should be at liberty, if thev should think fit. to examine the parties an 
their witnesses on oath. Held that it was discretionary with the arbi¬ 
trators whether they would examine the witnesses on oath or not; 


and 
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that it was no objection to the award that the witnesses were examined 
without being sworn, although the party against whom the award was 
made required, at the time, that they should be sworn. Smith v. Goff, 
14 M. & W. 264. The law is thus stated by Russell in the latest edition 
of his book: “An arbitrator or umpire has power, unless the arbitra¬ 
tion agreement expresses a contrary intention, to examine on oath oi 
affirmation the parties and witness appearing before him. He is not 
powers compelled to take the evidence on oath ; the matter is within 
his discretion, unless the mode of examination is expressly stipulated 
for in the arbitration agreement.” Russell, 15th Edn., p. 158. For 
duties of parties to the reference vide Rule 6 of the First Schedule. 

638. Examination on oath.— If a submission to arbitration is 
“so that the witnesses be examined on oath” affidavits cannot be read. 
Banks v. Banks. 1 Gal. 46. In such a case he should be examined viva 
voce after being sworn. Ibid. 

639. Securing the attendance of witnesses. —Under 12 ot the 
English Arbitration Act elaborate provisions have been made for 
securing the attendance of witness, conduct of proceedings. The 
witnesses may be summoned by subpoena. ( Russell , 15th Edn.. p. 160). 
As regards powers of Court to issue processes for appearance before 
arbitrators : vide S. 43 infra. It is the litigant who should approach 
the court and no duty is cast upon the arbitrator to invite a recalcitrant 
party to be present when it has evinced the intention to remain absent 
and especially in a case when the entire ex parte evidence had already 
heen recorded against such party. Azad Hind v. Ratnlal I.L.R. (1060) 
1 Punj. 178 = A.I.R. 1961 Punj. 206 (dissenting from A.I.R. 1932 Bom. 

68 ). ... 

640. Application of the Evidence Act in enquiries in other* 
tribunals than the court. —The Evidence Act has no application to 
enquiries conducted bv tribunals, even though they mav be judicial in 
character. The law requires that such tribunals should observe rules 
of natural justice in the conduct of the enquiry. Rules of natural 
justice require that a party should have the opportunity of adducing 
nil relevant evidence on which he relies, that the evidence of the 
opponent should be taken in his presence and that he should be given 
the opportunity of cross-examining the witness examined by that party, 
and that no materials should be relied on against him without his 
being given an opportunity of explaining them. If these rules arc 
satisfied the enquiry is not open to attack on the ground that the proce¬ 
dure laid down in the Evidence Act for taking evidence was not strictly 
followed. Union of India v. T.R. Varma. 1958 S.C.T. 1 12 = 1958 S.C.R. 
199 = A.I.R. 1957 SC. 882: see also A.T.R 1957 SC. 232. 


CLAUSE (b) 

641. Clause (b)—power to state a special rase is discretionary 
with the arbitrator. —This clause combines the clause (M of section 10 
of Act IX of 1899. and para. 11 of the Second Schedule of the Civil 
Procedure Code. In Bombay Fire Insurance v. Ahrnedbhoy Habibbhoy. 
1 Tnd.Cas. 15 = 11 Rom.T. R. 1=34 Bom. 1. Davar. f. observed: “There 
arc no materials before me to show whether the arbitrators will or will 
not comply with mv ridings or obey mv directions. Under section 10 
of the Act (Arbitration Act of 1899) they have power to state a special 
case for the opinion of the court on anv question of law involved in 
the proceedings before them. Thev have not chosen to do so. It 
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appears that in England the court can compel the arbitrator to state 
a case. See In re Spellers & Bakers , Limited ., and Leetham if Sons, 
(1897) 1 Q.B. 312. I have no such power. The Indian Arbitration Act 
leaves it to the discretion of the arbitrators to state a special case or not 
as rhev choose. I have no power to enforce my rulings or directions if 
the arbitrators do not choose to follow my rulings or obey my directions; 
and under these circumstances. I must decline to comply with the 
alternative prayer of the petition.” See also Re Atlas Insurance Co., 
10 Bom.L.R 351 ; Sewdutrai v. Tala Sons , 27 C.W.N. 494. Similarly, 
in Kodumal v. Volkart Bros., 48 Ind.Cas. 434 = 12 S.L.R. 34, the court 
observed: “Under the English Act the arbitrator can be compelled to 
refer a noint of law for the opinion of the court, and on this there is 
authority that where the only matter in dispute is a question of law, 
the courts will be disposed to refuse to stav since it will be idle to remit 
to the arbitrator that which the arbitrator would, in his turn, have ° 
remit to the court. But this argument docs not apply in India, tor 
Indian Arbitration Act contains no provision under which the arbitrator 
can be compelled to refer to the court a question o av J- * 

machinery of the Indian Act is adequate for the disposal J^th 
questions of fact and questions of law, and section ( ) f 

gives the arbitrators power to invoke the assistance of t e c 

decision of a question of law, if they so desire. We . o » compli- 
o 0 to the length of saving that there may not be cases involving c ° P 
cated questions of law which the court would be better able to try 

thC The^above*' case of v. 48 Ind.Cas. 434 = 12 

76 ^VsxT ^ObTvhere : ^“In ” considering^^ this 

objection the ,^ch "in’*the' ease ^odlitiial v^VoTkTrt Bros.^slpra) which 

of a similar natuic 1 the arbitrators arc competent to decide 

In that decision ^ was held t a difficult question of law * 

<j nest ions of law and tact ana me f - ' stav ’’ See also 

involved is not ordinarily a go°< p* • Cal 167=6 C W.N. 226 = 29 

^a" M = \2 a M LI 77 = 4 " Bom. "r. 161=25 PR. 1902 (PC), where 

;.,s laid down that arbitrators areJudRes of law as well as ,« g 


T ord Tomlin observed: in i ncu - 

r . award docs no more than indicate that the umpire 

ssrat sn&srs i&ss & 

r rs.-s*’* ^ rjarttsusrfi 

against the umpi e . t u C exercise of his discretion refused 

t^£* TKd|pI are therefore of opinion that 

the award is good and ought to stand ^ ^ ^ undcr this section is 
The power of the aibitic (} q<?9) 2 K.B. 478; Re Fisechal and 

2 K.B S :»8 S's b ‘m7S. * CO. »•— 
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& Co In re (1898) 1 Q.B. 131=67 L.J.Q.B. 1. Even under the English 
law it was not misconduct for an arbitrator or umpire to refuse to state 

a case on a point of law if his finding on a point of tact B Id 

point of law immaterial. Buerger v. Barnett , (1919) 8.) L.J.K.B. Ibl 

See also Russell , 15th Edn., p. -85. lcir . ^ i ogn .he 

In Ha ii E bra hi m v. Northern India Oil, A.l.R. KK)1 Cal. *.39, U 

Court observed : ‘Section 13, Indian Arbitration Act, 1940 provides in 

sub para, (b) thereof that the arbitrators have power to state a special 

case lor the opinion of the Court on any question of law involved.......• • 

Section 9. English Arbitration Act, 1931, empowers the Court to dncct 

an arbitrator to state a question of law, but under the Indian A.biuat i 

\ cl There are no powers in the Courts in India undci tlic i t i.i 

Arbitration Act, 1940, to direct the arbitrator to state a special case. 

See also, Nandlal v. Ambalal, 00 C.W.N. 810 = A.l.R. 14:>6 Cal. l/(. 

In exercising the power, which the statute gives the arbitrator uiuki 
this clause they are no. in the least compelled to accept the suggestion 
of the parties appearing before them nor are they confined to toe 
suggestions made by the parties. In stating the case for the opinion ot 
ihe court the material facts necessary tor the opinion of question of law 
raised must be formed by the arbitrators and clearly set foith in the 
statement of case. In this procedure the court will not find taw 
make an enquiry to find lacts. Clive Mills v. Swalal, A.l.R. Ca . 

0<)9 Where the suit as framed is maintainable is a question ot law ot 
fact if it is comprised in the matter in dispute between the parties and 
all the matter in dispute is referred to arbitration, the arbitrator is 
accordingly clothed with power to decide it. It may be that it their 
is a mistake of law on the face of the award arising trom the decision 
on this question, the court might have opportunity to interfere and 
correct it, unless of course the question ol law is held to have been 
specifically referred as a point ol difference for decision of arbitrator as 
such. A.l.R 1959 Kcr. 174 ; A.l.R. 1955 S.C. 468. One of the lmuia 
lions on the arbitrators’ powers to state a special case for the opinion ol 
the court, is that it must not be prohibited cithei expressly or by lmpn 
cation by the arbitration agreement between tlie parties. Clive Mills 
Sezvalal , A.l.R. 1957 Cal. 692. 

642. English Arbitration Act, (1950)—S. 21 (l)(a). H the 

arbitrator has no jurisdiction to deal with the dispute, he would ha\e 
no jurisdiction to state a case about it. 11 itidsor Rural v. Otteiway, 

(1954) 3 All.E.R. 721. . 

643. Question of jurisdiction. —A question of jurisdiction can he 
referred to arbitration. Hiralal v. Kalina!h- A.l.R. 195a All. 569. 

344. Section 14 (3) and 13 (b). —The effect of s. 14 (3) and s. 
13 (b) is that the court’s opinion can be sought by the arbitrators on a 
question of law involved where the arbitrators fuul difficulty to decide 
ii for themselves and which decision when given in the opinion ol the 
court will help or assist them in making the award and not depart then 
verv jurisdiction to make the award. Questions ol law which go to the 
verv root of the jurisdiction of the aibitrators themselves to act as aibi- 
trators to conduct the arbitration proceedings and to make the a waul 
as arbitrators can not be'askccl by the arbitrators by the procedure ol a 
satement of the case under S. 13 (b) read with section 14 (3) : I he tine 
interpretation, therefore, of the word “involved’ in S. 13 (b) is that the* 
question of law must he immanent in the dispute in the sense that then 
decision will help the arbitrators in making a true and just award and 
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not transcendent. Transcendental questions of law which transcend and 
override the jurisdiction of the arbitrator to make the siward^do not 
come within the true interpretation of the word m ™lved.. -AJ.R. 1957 

Cal. 692 ; (1954) 1 W.L.R. 1494 ; see also Union v. Ramsukn, Ayoy 

PUIlj An ‘arbitrator has been given by the Ind ian ^bitration Act the 
choice to state a special care for the opinion of the court on a ic j> 
issue, or to state the award and a legal issue, for the opinion of the 
court. If he were to choose the first alternative, no appeal j^ga 
the opinion. The opinion of the court under s. 13 ( b ) sl S nl “ 
consultative jurisdiction of the court is not a judgment and .an - ‘ 

1°'resiudicata Union of India v. South India Corporation Ltd. (I960) 

1 JSh WR 198 = 1960 Audh. L.T. 108 = A.I.R. I960 A.P. 346 (A.I.R. 

1957 Cal. 692 discented from). . T „ mdutrai 

645. Power of umpire is also discretionary ^In Jewdutrai 

Narsana v. Tata Sons, L td -> ' 7 * n . -xhe power of an umpire under 

1921 Cal. 576, Greaves. , /. observed : The power contained in section 

the Indian Arbitration Act to state a specal umpire shall, unless a 

10 of the Act, whereby it is provided that an umpae sn for 

different intention is expressed, have power t» < Section 7 of 

the opinion of the court on any q Russell on Arbitration and 

the English Act is practically he sameand m Russell c permissive 

Award, 10th Edn., p. 175, it is sta reference is made to two cases— 

and enabling and ? ot F?™P U q S (NS) 659 = 142 E.R. 219 = 127 R R- 
Holloway v. Francis, (l 86 ') ® C - ' 584 decided under section 4 

782, and Gibbon v. Porker ( 186 f) 5 \ ’ Wood v Hoha n, (1839) 5 

of the Common Law Procedure Act 18a4^ In E.R. 286, it was 

M. fc W. 674=9 L.J; ^?l| S ’2 n E arbitrator liberty, at the request of the 
held that a clause S' “6 “ X the opinion of the court was merely 
parties, to raise any P oint ° £ b3 d it did not involve the obligation to 
enabling and not compulsory /iq 49 > ) 7 C B. 105 = 137 E.R. 43, is to 

state cafe. Miller (1861) 30 L.j.C.P 342 L.T. 

the same effect as also Act contains a section (section 19) which 

245=9 W.R. 537 The vel an arbitrator or umpire at any stage 

is not in the Indian Act, p f ° m of a special case for the opinion 

of the proceeding to “^w trE in the course of the reference and 

of the court any question g , f directe d by the cour . 

the section further provides that he shau a a party to the 

Under this section if -™ e “Refuses he is bound at the request 
reference to state a S P ; l s ’ e to be stated to save time to enable the 
of the party asking for “X ^nd if he refuses to do so, he is guilty of 

& 'is* s iCw! Vo h jdr j«* 

concluded and award has been made against turn. K)7 & 39 

In Arunchala lyah v Louis Dreyfus ^’^ \%±Yo7 Ind.Cas. 793, 
M.L.T. 563 = 27 M-L.W. 2 6 7 = (1928) M-W.N^ ^ whnc giving power 
Rarnesam, J. observed .. Section ot m - nion o£ the court differs 

to the arbitrators to state a ^^‘^. Section 19 of the English Act makes 
in this respect from the English Act Se e a ial case if directed 

jj ^co^t. 0 "^ barbed held^that this section impliedly confers on a 



S. 13] 


POWERS OF ARBITRATOR 


337 


party to the arbitration the right to apply to the court for such an order. 
See Palmer & Co. and Hosken, In re, (1898) 1 Q.B. 131. But this is 
wanting in the Indian Act.” Vide Louis Diefus v. Arunachala, 58 l.A. 
381 =55 Mad. 93 = 134 lnd.Cas. 1980 = 151 M.L.J. 623 = A.I.R. 1931 P.C. 

289 (on appeal to Privy Council). . , 

646. Special case when question of law is involved. 1 he 

arbitrators have power to state a special case for the opinion of the court 
on any question of law involved in proceedings before them. Bombay 
Fire Insurance v. Ahmadbhoy, 1 lnd.Cas. 15=11 Bom.L.R. 1=34 Bom. 
1 . See also, Sreelal A langulal v. /. b. A ladan, A.I.R. 1925 Cal. 599 (603) 
= 52 Cal. 100 = 88 lnd.Cas. 49, where the court observed : “If there is 
any real difficulty in point of law as to which the opinion of the court 
should be taken, provision is made in clause 11 of the Second Schedule of 
the Civil Procedure Code for making the award in the form of a special 
case with the leave of the court.” In Lakshman Baburao v. Ramchandra 
Rajaram, 84 lnd.Cas. 378 = 26 Bom.L.R. 836 = 48 Bom. 663 = A.I.R. 1925 
Bom. 22. Shah, Actg. C.J . said : “No doubt the consideration urged on 
the other side is that the specilic words used in section 10(5) of the Indian 
Arbitration Act are not to be found in this para. 11 of the Second 
Schedule, and that the court should be slow to read words in a statutory 
provision which are not there. I have given due weight to this considera¬ 
tion ; and I recognise its force. But I am unable to think that the 
wording of para. 11 was intended to have a more comprehensive scope 
than clause (5) of section 10 of the Indian Arbitration Act.” See also, 
Sarkar, p. 160. But now this controversy has been set at rest by re-enacting 
of the present clause (5) which reproduces the phraseology of old section 

10, (5). . 

In a reference in a pending case, there is nothing objectionable in the 

court’s helping the arbitrators with advice and orders when they come 
to it in a difficulty. Kanhaia Lai v. Xarain Singh, 31 lnd.Cas. 700= 11 
P.W.R. 1916 = 28 P.R. 1916. Under para. 11, Schedule II of the C. P 
Code, now repealed by this Act, the omission to take leave of the court 
before stating an award for its opinion as required by that part could be 
rectified by the subsequent grant of leave. Surji Sethani v. Ratan Lai, 4/ 
C.W.N. 266. 

647. Duly of arbitrator to submit question of law.—A question 
of law can be submitted by an arbitrator to the Court and decided by it. 
Thus, where the jurisdiction of the arbitrator is in doubt or dispute, the 
arbitrator is fully competent and it is his duty to refer the matter of the 
Court. Baldey v. Kotagin, A.I.R. 1950 Hyderabad, 63 ; see also, Ratan 
Mudaliar v. Vigiaranga Mudaliar, A.I.R. 1926 Mad. 762=95 lnd.Cas. 
581, Champsey Bhova v. Jivraj, A.I.R. 1923 P.C. 63 (69) = 47 Bom. 578; 
Kanhaia Lai v. Narain , 31 lnd.Cas. 700 = A.I.R. 1915 Lab. 253. 

648. Duty of each party when special case is referred.—It is the 
duty of each party, when he gets the special case, to consider it and 
satisfy himself that the relevant facts are found. If they are not, he 
should apply to the court to have the case remitted for the findings he 
wants. Universal Cargo v. Citalc , (1957) 2 All.E.R. 70. 

649. S. 13 (b)—the jurisdiction exercised by court.—The 
jurisdiction exercised by a court which proceeds to give an opinion on a 
case stated by an arbitrator is consulative. It would be open to the 
arbitrator to accept it or not to accept this opinion. An advisory opinion 
cannot be regarded either as a judgment or as an order, for it docs not 
finally determine the case. It merely advises the arbitrator to act upon 
the advice. The giving of advisory opinion is not the exercise of judicial 

43 
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function. An opinion given by court in its execution or administration 
capacity cannot P fall within the ambit of the expression case decided 
Union y of India v. Ramsukh, A.I.R. 1959 Punj 61 - Re Knight, (1892) 2 
P.B. 613 (619). Gendevi v. Mohammad, A.I.R. 1943 Lah. 65 — I.la.K.. 

(1 650. ah Forin ( o’f B reference—Under the Present Act no formas given 
in the Schedule for referring a special case. Under section 44 the High 
Court if authorised to make 8 rule S P consistent with this Act as to the forms 
to be used for the purposes of this Act. [Vide section 44(d).] The 
Second Schedule of the repealed Act of 1899 prescribed the follow g 

form for making references : 

FORM V. 

Special Case. _ 

In the matter of the Indian Arbitration Act, 1899, and an arbitration 

-Hs pursuant to the prov^iom, of section 
10, clause (b),of the said Act, stated for the opinion of the (H p IV 

the Court):- ^ ^ ^ conasely fn numbered paragraphs)._ 

The question of law for the opinion of the said Court ai . 

First, whether 

Secondly, whether (Signed) X.Y., 

Dated the 189 Arbitrator. 

A similar form was also appended to the Second Schedule of the 

Civil Procedure Code 1908 Ramchandra Rajaram, 84 Ind.Cas. 378 = 
In Lahshman Baburao v. Ra Bom. 22, Fawcett, /- 

26 Bom.L.R. 8.36 =48 Bom• m( i s t be attached to the form 

observed: “I think that spe § dix to the Second Schedule of the 

of special case provided in t formas copied almost word for word from 
Civil Procedure Code. That torm P Second Schedule of the Indian 

the form of special case ^^‘cero section 10, clause (5) of that 
Arbitration Act and ha o confined to questions of law. There is 

Act under which a spe cl English Arbitration Act of 1889, and 

no such form appended Code of 1882, so that it is 

there was no s £^ h f WS £ P copied from that appended to the Indian 

obvious that the f , mentioned That form is put in a way whi 

ss ■sss 

Act as was done, for instance. o> me i 9Q _ 16 wR. 26 (P.C.) = 9 

Sahoo v. Lei umber Singh Doss, 14 . • • . 0 h v i 0 usly based on 

B L R 433. I think also that, as t P • English Arbitration Act 
the corresponding enactment in section 7of the ^ S addition of the 
and reproduces it pcacucally word for word wn ^ ^ Legisl had 

words with the leave of t '' e .^ 0 "“ a . li l s t h m C o urts under which such special 

co“,nS“o%:L£n, o" ITO. Tho »ho„ b„i, of 
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is that the arbitrators should themselves decide the questions referred to 
them. But it is recognised that they should be allowed the assistance 
of experts who have special knowledge in regard to matters of science, 
etc., and the whole object of allowing arbitrators to state a special case 
for the opinion of the court is that they may have benefit of the court’s 
explicit decision on questions of law or that the award should be made 
dependent on the opinion of a court on these legal questions arising. 
The case of Jiphson v. Hawkins , (1841) 2 M. & G. 366 8c 2 Scott (N.R.)‘ 
605, cited in Russell on Arbitration and Award , 10th Edn., p. 140, is an 
instance where the court objected to the arbitrators leaving it to the 
court to draw inferences of fact. It was there held that this was not a 
proper exercise of the duties entrusted to them, as having heard the 
evidence and seen how it was given, the arbitrators should have drawn 
the inferences of fact. Still more should an arbitrator, who has actually 
taken the evidence, decide the questions of fact that arise, however 
difficult they may be, and it is quite outside the proper scope of arbitra¬ 
tion for the arbitrator to put on the court the responsibility of deciding 
such questions of fact. It really takes the case from the hands of the 
arbitrator to whom the parties have confided the decision by the reference 
to him.*’ 

In the case of North and South-Western Junction Ry. Co. v. Assess- 
ment Committee of the Brentford Union, (1888) 13 App.Cas. 592 = 58 

L.J.M.C. 95, Lord Halsbury observed: “But the case as stated in each 
of the alternative prepositions suggests to your Lordships for decision 
question of fact, and even suggests the question which of two alternative 
methods is the best for arriving at the conclusion of fact. My Lords, no 
court has ever given directions in such a case. I am, therefore, of 
opinion, my Lords, that your Lordships should avoid establishing a 
precedent which has never, I believe, hitherto been adopted, namely, 
of giving directions to the arbitrator how he should arrive at the fact.” 
So a special case must set out all the findings of fact necessary to enable 
the court to decide the point submitted to it. Questions of fact must 
not be left for court to ‘decide. Russell , 15th Edn., p. 163 : see also 
Ferguson v. Norman, (1837) 4 Bing. (N.C.) 52. The special case must 
be confined tt> question of law. Laxman v. Ramchandra, 48 Bom. 663. 

651. Opinion of court whether binding upon arbitrators.— 
Where the contract between the parties provides for reference to arbi¬ 
tration, the arbitrators are not deprived of their jurisdiction merely 
because a question of law has arisen between the parties ; but it is for 
the court to exercise a judicial discretion whether the nature of the 
dispute between the parties is of such a character as could be more 
satisfactorily disposed of by a court than an arbitrator. Holland Bombay 
Trading Co. v. F. O. Essardas Dharamrhand, A.I.R. 1926 Sind 286 = 19 
S.L.R. 168 = 98 Ind.Cas. 151. In the above case the court observed: 

No doubt, arbitrators are not deprived of their jurisdiction merelv 
because questions of law have arisen between the partis, but it is for the 
court to exercise a judicial discretion whether the nature of the dispute 
between the parties is of such a character as could be more satisfactorily 
disposed of by a court than an arbitrator. As said by Mukherjee , J. in 
Kedarnath Babulal v. Sum pa tram Doogur, 47 Cal. 1020 = 60 Ind.Cas. 
951, the question whether there is sufficient reason why the dispute 
should not be referred to arbitration in accordance with the submission 
is a matter largely in the discretion of the court which, no doubt must 
be judiciously exercised So also in Russell on Arbitration, p. 19. ‘The 
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court has a discretion and where the point is one of law and more fitted 
to be decided by a Judge, the court will refuse the application for stay.” 

In In the matter of an Arbitration between Adamji Lakhmanji and 
Messrs. Louis Dreyfus & Co., 79 Ind.Cas. 986 = A.I.R. 1925 Sind 83, by 
a reference dated 30th August, 1922, respondents I and II referred 
certain disputes pending between them and arising out of four contracts 
for sugar to the arbitration of Messrs. Clayton and Brachi. On 26th 
February, 1923, during the course of the arbitration the arbitrators 
Messrs. Clayton and Brachi stated a case for the opinion of the court 
under section 10(5) of the Arbitration Act. The matter J.Mis. 75 of 
1923 was disposed of by Madgavkar, A.J.C. with an opinion dated 22nd 
March, 1923. Thereafter one of the arbitrators Mr. Brachi left for 
Europe and the appointment of a substituted arbitrator became necessaiy 
Mr. Brachi being the appointee of Messrs. Louis Drevfus 8c Co. respondent 
I called upon them to appoint an arbitrator in place of Mr. Brachi and 
on their failure to do so thev themselves proceeded to appoint Mr. 
Crawford to act as arbitrator on behalf of respondent II. Then followed 
an application to this court J.Mis. 169 of 1923 by respondent II tor 
revocation of the submission under section 5 and 9 of the Arbitration 
Act. This application having been heard and dismissed on 27th Ju y, 
1923, the arbitrators Messrs. Calvton and Crawford proceeded with the 
reference. The points previously submitted for the opinion of the 
court have again been raised before the arbitrators-petitioners who fmd 
the matter further complicated by the rival contentions of the parties 
before them as to the relevance and binding effect of the opinion 
expressed by A ladgavkar, A.J.C. and referred to above. They now unde 
section 10 (b) of the Arbitration Act, seek the op.n.on of the court on 

" ,e f0l l 10W Whether US th7 petitioners are bound to follow the opinion of 

Madgavkar, A.J.C. . 

II. Whether the petitioners are bound to make then 

basis of that opinion. . . i 

III. If so, must or should the said opinion be added 

part of their award. 

Lobo, A.J.C. answered the question: . . t , . 

•*I and II. The order of the court on an application by arbitrators 

under section 10 (b) of the Arbitration Act is an opinion given by the 
court in what is merely consultative jurisdiction and is not a judgmc t 
or decision of the court and cannot, therefore, operate by wav of rev 
Zdicata. See also. In re Knight and Tabernacle Permanent Building 
Society, (1892) 2 Q.B. 613 = 02 L.J.OB. 33. Furthermore when one of 
of the two arbitrators has not joined in seeking the opinion of the court 
he is in no way bound by it on principle of res ,ud,cata, the parties to 

The two proceedings not being the same_ See »»«>• '°s Lr"7o22 

Babulal v. Firm of Naramdas Janimal, 66 Ind.Cas. 796 — 16 S.L.R. 19-^ 

Sind 6. 

T TT “Before discussing the law on this point it is important to note 

that on the subject of the statement of a case by arbitrators for the 
oninion of the court there is an essential distinction between the law as 
tJre-t>ailing in India and the English Arbitration Act of 1899: under the 
latter anv referee, arbitrator, or umpire may at any stage of the proceed- 
rnrs under a reference and shall, if so directed by the court or a Judge, 
state in the form of a special case for the opinion of the court any 
question of law arising in the course of the reference. Under the 


Mr. 


the 


decision on 
to or form 
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Indian Arbitration Act, section 10 (6), arbitrators have power to state 
a special case for the opinion of the court on any question of law 
involved, but there is no means of compelling them to do so. As stated 
by Gopaldas in his Law of Arbitration in India. in England the court 
can compel an arbitrator to state a case, but the courts in India have no 
such power. Clause ( b ) of section 10 leaves it to the discretion of the 
arbitrators to state a special case or not as they choose and the court has 
no power to enforce its rulings or directions upon the arbitrators if they 
do not choose to follow the rulings or obey the directions.’ Now clearly 
this distinction must have an important bearing on the effect, so far as 
the arbitrators are concerned of an opinion on any question of law 
obtained from the court by arbitrators. If they can legally be compelled 
to obtain that opinion then it would seem that they are legally bound 
bv the opinion when obtained ; if it is merely optional to them to seek 
such an opinion it would appear that it has not necessarily a binding- 
effect upon them. But in the case of In re Knight and Tubernaclc 
Permanent Building Society , (1892) 2 Q.B. 613=62 L.J.Q.B. 33, decision 
of the Court of Appeal, Bowen, L.J. in dealing with the effect of an 
opinion obtained by an arbitrator under section 19 of the English Arbi¬ 
tration Act states as follows: “The section contemplates a proceeding 
bv the arbitrator for the purpose of finding himself as to the course he 
should pursue in the reference. He does not divest himself of his com¬ 
plete authority over the subject-matter of the arbitration. He still 
remains the final judge of law and fact. No doubt a fair and honest 
arbitrator would, in the absence of special circumstances, be bound in 
honesty and morality after taking the opinion of the court to act upon 
such opinion. If he did not, it would at any rate be a matter calling for 
explanation on his part. But the arbitrator is still clothed with the final 
duty of determining the case. The opinion of the court docs not finally 
determine the case ; it only binds the arbitrator in honesty or morals to 
act upon the law as the court states it. There could be no appeal from 
his decision because he did not do so, although it might be a ground for 
impeaching his award on the ground of misconduct if he did not.’ This 
is direct authority that even in a case where under section 19 of the English 
Arbitration Act an arbitrator could be compelled to seek the opinion of 
the court, that opinion is not in anv case and in all circumstances binding 
upon him and he still remains the final judge of law and fact. Of 
course he may not lightlv flout the opinion so obtained- for lie would 
run the risk of having his award set aside on the ground of dishonesty 
or immorality, but there may exist cpecial circumstances which may not 
make it dishonest or immoral on his part not to act upon it. That undci 
English law the jurisdiction of the court in a reference by an arbitrator 
under section 19 of the Arbitration Act, is merely consultative is establi¬ 
shed by a number of authorities cited in Halsbury's Laws of England. 
Vol. I, para. 976, The AnnuaI Practice , 1924, p. 2215, and Russell on 
Arbitration, pp. 152, 153. Mr. Elpbinston relied on a passage in the 
dissenting judgment of Vaughan Williams , L.J. in the case of British 
Westinghouse Electric and Manufacturing Co. v. Underground Electric 
Radway Combany of London. (1912} 3 K.B. 128. in which the learned 
Judge states : ‘The arbitrator is entitled and intended by the Arbitration 
Act to act upon the answers given by the court to the question in the 
special case. The arbitrator is- I think, bound but in anv case entitled 
and intended to act upon them. I sav intended because it must be 
intended at least in every case in which the arbitrator is directed by the 
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court to state a special case after a refusal on his part to do so on the 
request of a party to the arbitration.’ Apart from the fact that in that 
case the House of Lords on appeal did not uphold the judgment of 
Vaughan Williams in British Westinghouse Electric and Manufacturing 
& Co v.Underground Electric liy., (1912) A.C. 673=81 L.J.K.B. 1132 = 
107 L.T. 325, the passage quoted can hardly be taken as an authority 
tor the proposition that the opinion of the court is in all cases binding 
on the arbitrator. Now this being the law in England where, as X have 
already stated, arbitrators can be compelled under section 19 of the 
Arbitration Act to state a case it can scarcely be argued that, in India, 
where it is wholly optional with arbitrators to state a case under section 
10 (h) of the Indian Arbitration Act, the opinion obtained from the court 
is final and binding on the arbitrators. And if such opinion is not 
binding even on the arbitrators who sought it much less can it be binding 
on the petitioners in this case one of whom, Mr. Crawford, was not a 
party to application in J.Mis. 75 of 1923.” See also, Adamji v. Sham- 
suddin, 19 S.L.R. 1 =A.I.R. 1925 Sind 293. 

652. English law on the subject.—Now the English law on the 
subject is laid down by section 9 of the English Arbitration Act of 1934, 
which runs as follows : — 

”9. (1) An arbitrator or umpire may. and shall if so directed by 

Court, state— 

(a) any question of law arising in the course of the reference ; oi 
(h) an award or any part of an award, in the form of a special 
case for the decision of the Court.” See also section 19 of the 
English Arbitration Acts of 1889. 

The object of that section of the English law was to give the court 
control over an arbitration while it was still proceeding. In re Knight 
and Tuhernacle Permanent Building Society , (1892) A.C. 298, per Lor 
Halshury . L.C., p. 302. But the opinion expressed not being an order 
is not binding oh the parties. In re Knight and Tuhernacle Permanent 

Building Society, (1892) 2 Q B. 613 = 62 L.J.Q.B. 33. 

The rule that an error of law, if it appears on the face of the awarci, 
is a ground for remitting it or setting it aside, is an exception to the 
o-cneral rule that an award is final as to both fact and law fcf Race Course 
j Bettinrr Control Board v. Secretary of Slate, (1944) C.L. 114 (i2a. 127). 
explained in R. v. Northumberland Appeal Tribunal (1951) 1 K.B. 711 at 
7211 and will not be applied where the parties have specifically refe ^ T d * 
ciuestion of law to arbitration. Hodgkinson v. Fermie, (1857) 3 C.B. (N.S ) 
189: Kelanton v. Duff Development Co., Ltd.. (1923) A.C. 395— Russell, 


15th Edn., p. 272. _ • oi t t r n 11 59 — 

In British Westinghouse v. Underground Electric, 81 l_..j.iv.J3. t 1 

/J912) A.C. 673, an arbitrator having stated a special case for the opinion 

of the Kings’ Bench Division which court expressed their opinion answering 

the question in the affirmative, subsequently made his award incorpora_ 

ting the opinion so expressed by the court, and adjudicating in favou 

the respondents in accordance with that opinion. An application y 

appellants to the Kings’ Bench Division for an order to set aside the 

award on the ground that the opinion was wrong and constituted eiror 

on the face of the award having been dismissed, the Court of Appeal 

,Buchtcy I J and Kennedy. L.J.. Vaughan Williams. L.J. dissenting) 

held that though the decision of the King’s Bench Dms.on expressing 

their consultative opinion on the special case could not have been appealed 

against, yet their decision to set aside the award which incorporated 
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ihat opinion was open to review in the Court of Appeal :— Held, by 
the House of Lords, that the decision of the Court of Appeal was right, 
and that both the Courts of Appeal and also the House of Lords were! 
in the circumstances, competent to review the consultative opinion which 
the arbitrator, as he was bound to do, had adopted, and had set out his 
award. Viscount Haldane in the course of his judgment said : “The 
result is that the award cannot stand and must be sent back to the 
arbitrator, with a declaration that the contention of the appellant on 
the first question, so far, but only so far, as they contended that the 
several facts relied upon by them were relevant matter to be considered 
by the arbitrator in assessing the damages, was right, and that of the 
lespondents on the second question was wrong.” 

In submitting the question of law under this clause the arbitrator 
must find affirmatively all the facts on which the question of law depends. 
North and South Western Ry. Co. v. Brenjord, 58 L.j.M.C. 95 ; Larrmaga 
v. Societe Franco-American, (1922) 92 L.J.R.B. 45 ; Ferguson v. Norman, 
(1837) 4 Bing. (N.C.) 52. 1 he evidence need not be stated. Kensington 

Electric Lighting Co. v. Notiing FLU Electric Co., (1918) 118 L.T. 532 
(538). The court may order further enquiry or may simply give judgment. 
In re George, (1898) 2 Q.B. 136 ; Page v. A .altering, 87 L.R. 111. But the 
court cannot make its own finding of lacts. Produce Brokers v. Weiss, 
118 L.T. 111. So in England where the arbitrators refused to state a 
case on the application of two buyers, and also refused to give the buyers 
an opportunity of applying to the court to order them to state a case, 
held that such an order is an ouster ot the jurisdiction of the court 
Czarnikov v. Roth, (1922) 2 K..B. 478 = 127 LJ. tf24; see also. In re 

Palmers & Co., (1898) 1 Q.B. 131. 

653. Distinction between English and Indian Law.—It is unwise 
to draw any analogy from the English law in determining the power of 
the ai bitrator to reter questions to the court tor opinion under the Indian 
Act. The difference far too great for such an analogy to be at all useful 
and may be misleading. In the English Law of Arbitration 
the Arbitrator’s freedom in stating a case on any question of law 
arising in the course of the reference is wider than what it is under the 
Indian law which has used involved. He can even be compelled by the 
High Court to state a case which cannot be done in India. Then again 
in England no agreement to take away the arbitrator's power to state a 
case to the High Court for opinion is permissible, whereas it is expressly 
recognised in S. 13 (5) of the Arbitration Act (1922) 2 K.B. 478, referred to. 

1* urther, there is no provision in the English law comparable to S. 
33 in the Indian Arbitration Act and the words “the opinion of the court 
shall be added to form part of the award” found in S. 14 (3) is absent 
from S. 21 of the English Arbitration Act. Clive Mills v. Swalal. A.I.R. 
1957 Cal. 692. Where an arbitrator under Agricultural Holdings Act 
^English) 1948, states a case under the provisions of the Act for the 
opinion of a county court on a question of law, an appeal lies to the 
Court of Appeal from the decision of the county court Re I outer 
Onihury, (1955) 2 All.E.R. 409. 

Under section 21 (1) (a) of the English Arbitration Act of 1950 the 
arbitrator has power to state question of law arising in the course of the 
reference and to enable the court to determine whether the questions 
of law do or do not arise in the course of the reference, he ou<>iit to set 
out in his case something which shows what has arisen under the°ieference 
and what the contention of the parties are. so as to show the question 
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of law has arisen. It is not a mere matter of words. The court is not 
the beck and call of the arbitrator to answer whetever the arbitrator 
may want to put to it. and it is not there to indulge in legal exercises. 
It is there only to answer questions which it is satisfied do arise in 'the 
course of the reference and are material to be determined. Therefore, 
it is important that the arbitrators should when they are stating their 
case, state enough to make it plain how the question of law arise so that 
the court can itself judge of their materiality. Fer Devlin, J. in Windsor 
Rural Ristrict v. Otterway. (1954) 3 All.E.R. 721. 

654. Stating the award in the form of a special case.—An 
arbitrator or umpire may state in the form of a special case tor the decision 
of the court, either “any question of law arising in the course of the 
reference, or an award ( interim or final, unless he lacks the power to 
make an interim award) or part of an award— -Russell, 15th Edn., p. 163. 
It is not misconduct for an arbitrator or umpire to refuse to state the 
award wholly or in part, in the form of a special case on any question 
of law for the opinion of the court. Russell, 15th Edn., p. 285. A 
special case in an interim award, or upon a point of law arising in the 
course of a reference, may be stated, notwithstanding that proceedings 
under the reference are still pending, while a case contained in a final 
award can only be stated after the proceedings are at an end. Russell> 
15th Edn., p. 163. A final award in the form of a special case must 
comply with the requirements for a final award, in particular it must be 
such that the court has merely to decide the law and thereupon automati¬ 
cally one or other alternative decision of the arbitrator comes into 
operation. Russell, 15th Edn., pp. 163-164; see also, Ferguson v. Norman, 
(1837) 4 Bing. (N.C.) 52 ; North and South Western v. Assessment Corn 
mittee, (1888) 13 App.Cas. 592; Cogstad v. Newsum, (1921) A.C. 528, 
Nello Simoni, (1949) 83 L.I.L. Rep. 157 ; cited in Ibid. An award m 
which judicial decision is reserved to the arbitrators is one event, cannot 
be treated as a final award. Cogstad v. Newsum, (1921) A.C. 528 = 90 
L.J.K.B. 1293. Lord Buckmaster said : “Unless it can be found that 
according to its terms, the powers of the arbitrator were so exercised that, 
in any event, his duties under the arbitration were ended, and that he 
reserved to himself no further power in any event, then tne award cannot 
he regarded as final.” 

Appeal _Vide clause (2) of sub-section 1 of section 39 infra. 


CLAUSE (c). 


of 
That 

An award may be conditional or in the 
-A dispute concerning the ownership of ai 


655. Making of conditional award.—This clause is reproduction 
-section (2) of section 15 of the Indian Arbitration Act of 1899. T1 

' / r _ ii . «« a _1 _ __ .1: ^«1 ** 1*n 


sub , , 

sub-section was as follows 

<il tern^ t ivc. ///us l ratioti . x ^v« w tw> »a«Aa^ ^ »* -■ 

diamond ring is referred to arbitration. The award may direct that the 
party in possession shall pay the other party Rs. 1,000, the said sum to 
be reduced to Rs. 5, if the ring is returned within fourteen days.” 

The general rule is that an award ought to be certain, so that no 
teasnable doubt can arise upon the face of it as to the arbitrator's mea' 
ning, or as to the nature and extent of the duties imposed by it on the 
parries— Russell on Arbitration, 13th Edn.. p. 207. See also, Tnb and 
Up per ton. In re, (1835) 3 A. Sc E. 295; Afonin v. Burge, (1836) 4 A. & E. 
973 But it is competent to an arbitrator, who is empowered to decide 
whether a sale should be set aside, to pass an award secting aside the sale 
on the vendor re-paying the purchase money. Venusami v. Chilakuri, 
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15 Ind.Cas. 573 = (1912) 1 MAV.N. 901. In die above case die court', 
observed : “1 he matter in dispute belore the arbitrator was whether the 
plaintilt was entitled to have a sale deed set aside. 1 he arbitrator was 
ot opinion that while the plaintiff was entitled to have it set aside she 
was also bound as a matter of equity to repay Lhe money that she has 
received in connection with the sale deed. It cannot be saitl that he acted 
beyond the limits ot his jurisdiction in passing what in substance was a 
conditional award in plaintiffs favour and the District Munsift was right 
therefore in holding that there was no ground under rule 14, Schedule 
11, of the Civil Procedure Code, to remit the award”. A conditional 
award may be open to objection that it is not final or definite, but a 
conditional award may be valid when a provision is made by it lot altei- 
native in case the condition is not fulliiied. Sarkar p. 160. 

656. Alternative award.—An award in the alternative may be 
sufficiently certain and final.— Russell, 15th Edn., p. 205. If an award 
directs one of two things to be done, and one of them is uncertain oj 
impossible, the award is nevertheless sufficiently certain and final if the 
second alernative is certain and possible ; and it will be incumbent on 
the party to perform the second alternative. Simmons v. Swaine (1809) 1 
Taunt. 549, cited in Russell, 13th Edn., p. 205. Although it might be 
impossible foi a part} to perform certain parts of an award yet if the award 
in each instance gives an alternative which he could perform it is sufficient 
Wharton v. King, 2 B. &: Ad. 528 = 9 E.J. (O.S.) K.B. 271 But an award 
that A or B shall do a certain act is bad for uncertainty. Lawrence v. 
Hodgson, 1 Y. 8c J. 10 = 30 R.R. 754. Where a submission was with 
reference to a breach of contract by the non-delivery of certain goods, an 
award directing the delivery of the goods or, in default thereof, the pay¬ 
ment of a sum of money was held to be a good award. Gabriel v. Langton, 
4 W.R. 249. 

In Olympia Oil and Cake Co. v. Mac Andrew, (1918) 2 K.B. 771=37 
r.L.R. 581=82 J.p. (Journal) 581 = 145 L.T.Jo. 275, by two contracts 
goods were sold under the conditions of the Association. Arbitrators 
appointed under these conditions found the sellers in default and made 
in the buyers’ favour. On appeal, the appeal committee of tht Associa¬ 
tion made a final award in favour of the buyers and alternatively at the 
lequest of the sellers stated a special case on question of law. They 
required, that either party, if they wished to proceed with the special 
case, should within specified time give the other party notice and set the 
award down for argument. Otherwise their award was to be final. The 
sellers moved to set aside the award on the grounds that the arbitrators 
had no jurisdiction to limit the time within which the sellers could 
proceed with the special case and thus cut down the sellers’ right and 
that the award was conditional. It was held that the appeal committee 
had jurisdiction to make the alternative award in such a form and 
had allowed a reasonable time to take the opinion of the court. Vide 
also, Lyon v. Haddock , (1919) W.N. 11. But such an award under the 
English law, in view of the provision of section 9(1) (5) of the English 
Arbitration Act of 1931. would be ultra vires.—Russell , 13th Edn., p. 
287. In the 15th F.dn., of Russell the following criticism appears “It 
was the opinion of the previous editors of this book that these cases 
would not now he followed, in as much as such an award might he 
taken as attempting to exclude the court’s power (newly given by the 1934 
Act) to order the award be put to the form of a special case. Such awards 
have so much to recommend them, however, that it would seem unlikely 

44 
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that the court would lightly treat the 1934 Act as having abolished them : 
the proper course for a party not wishing to accept the arbitrators’ deci¬ 
sion is to go to the court within the time provided. It may be noted that 
awards in the alternative form have continued to be made since 1934, 
without objection by the Courts. [See e.g. Podar Trading Co. v. Tagher 
(1949) 2 All. E.R. 62 ; The Kyno (1939) 63 L.I.L. Rep. 43]. Nevertheless, 
to avoid any possibility of dispute upon this point, the arbitrator should 
ask the parties (if a request to put his award into the form of a special 
case is made to him) whether it would not be more convenient to them 
that a linal award should be included as an alternative ; while the time 
allowed for taking a special case to the court should not normally be 
less than the six weeks allowed for applying to set awards aside”. Russell, 
15th Edn., p. 165. 

Alternative award made by the arbitrators in the form of a special 
case is valid. North Riding of Yorkshire County Council v. Middle 
Borough Council, (1914) 2 K.B. 847 = 83 E.J.K.B. 1004. 

657- Two ways of taking opinion of Court.—In In re* Knight and 
Tubernacle Permanent Building Society, (1892) 2 Q-B. 613 of P.E. 618. 
619, Bowen JL.J . said : ‘‘The arbitrator is a judge both of law and fact 
witli regard to the matter submitted to him. The Arbitration Act, 1889, 
in order to assist arbitrators, has given power to an arbitrator to take the 
opinion of the Court in two ways. He may state his award in the form 
of a special case. When that is done the arbitrator has exhausted his 
power; he has made his award in such a state that the opinion of the 
Court will determine the rights of the parties, and turn the award into 
one group or the other. Therefore the opinion of the Court is, in that 

case, an effective determination of the rights of the parties.But there 

is another way in which an arbitrator may during the arbitration, take 
the opinion of the Court. Under S. 19, he may voluntarily take, by 
means of a special case, the opinion of the Court for his guidance, and 
as a step for arriving, at his own ultimate award in the matter”. See also 
In re, Kirkleatham Tocal Board, (1893) 1 Q.B. 375, where Bowen LJ- 
quoted the above passage in support of his judgment. In re, Dexters Lta 
(1926) 1 K.B. 348 = 95 L.J.K.B.. 386, the umpire made three alternative 
awards, one of which was affirmed by Roche J. on a^ special case. Tne 
appellants accepted payment of the amount due under the award wincn 
had been affirmed by Roche J.: Held, that the appellants having acted 
on and accepted payment under the award, could not afterwards 
appeal against it. In the above case Warrington L.J. said : “Therefore 
there are three alternative awards, any one of which may be the ultimai 
award of the umpire according to the decision of the Court to whom the 
case is submitted”. But see Lessenden v. Bosch Ltd., (1940) A,C. 41^ 

(417—9 ; 426). 


CLAUSE (d), 

658. Claus (d).—This sub section has reproduced clause (c) of 
section 10 of the arbitration Act of 1899, and clause (c) of section 7 o 
the English Arbitration Act of 1889. Under section 15, clause (c), t 
court is°also given power to modify or correct an award where the awar 
contains a clerical mistake or an error arising from an accidental slip 
omission. Para 12 of the repealed Second Schedule of the Cwd Procedure 
Code also gave similar power to court. {Vide para 12 of the 
Schedule of the Civil Procedure Code given in the Appendix), lectio 
17 of the English Arbitration Act of -1950 runs as follows : Unless a 
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contrary intention is expressed in the arbitration agreement, the arbitrator 
or umpire shall have power to correct in an award any clerical mistake 

or error arising from any accidental slip or omission. 

659. Clause (d)—Scope of.— There can be no doubt that once 

an arbitrator has given his decision he becomes functus officio and tie 
cannot add to it or vary it in any way except to correct any clerical 
mistake 01 error arising from any accidental slip or omission. The 
arbitrators cannot change their decision even to hind the parties or 
make the award full. But if there is nothing in the merits but there is 
an omission in the script of an accidental nature the arbitrator can 
certainly act to rectify the defect even within the powers> gtven J>y Hns 
clause. Contumal v. Ram Chandra, I.L.R. ( — O 4 
1955 Nag. 126. 

660. Clerical mistake or error arising from any accidental slip 
or mission. —In Sutherland & Co. v. Hannehnng Brothers, Ltd., 90 
L.l.K.B. 225 = (1921) 1 K.B. 336, Rowlet J. observed : *'A point has 
arisen in the case as to the extent of the powers conferred upon arblt ™ to ™ 
bv section 1(c) of the Arbitration Act, 1889. It is an extremely difficult 
and important point. The section reads as follows :—“The arbitrators or 
umpire acting under :i submission shall, unless the submission expresses a 

contrary intention, have power. (c) to correct in an award any clerical 

mistake or error arising from any accidental slip or omission Upon the 
construction of those words as a matter of grammar •clerical’ belongs to 
‘mistake* only, and ‘error arising from any accidental dip or omission 
is a second and independent limb of the clause. The words of the clause 
arc similar to those in Order XXVIII. rule II. and in my opinion most 
of the difficulty has been caused by the extent of the meaning to 

the words in that Order. I cannot help feeling that, as applied to 
arbitrators, the words ought to be construed rather stnctlv. Before th 
Arbitration Act was passed it is clear that the courts regarded it as ver\ 
dangerous to touch their awards after thev had been made, and Alor<tu< 
v. Palmer , (1870) 40 L.J.Ch. 8 = L.R. 6 Ch. 22, is the well known case on 
that point. There the error corrected by the arbitrator arose horn T j u - 
mistakc of a clerk in copying the draft award, and it was held that the 
arbitrator could not put the mistake right, being functus offirio. Sue h a 
state of things as that has clearly been altered by section 7(c). but the 

difficulty is to see how far the alternation has gone. 

“In the case before us the arbitrator made an award, including 
therein certain costs between one of the parties and a third party, and 
the question arose whether the words he had used included all those 
costs or onlv some of them. The award went bark to him and he told 
Mr. Lewis, of the firm of solicitors representing the respondents, that he 
certainly had made an error in writing his award, and he amended it so 

that it read, as he had originally intended to read. 

“Now that was not the correcting of a clerical mistake within the 
meaning of section 1(c) which is something almost mechanical—a slip of 
the pen^ or something of that kind. But did he correct an error arising 
from an accidental dip or omission ? Here we get upon ground which is 
almost metaphysical. An accidental slip occurs when something is left 
out bv accident. What is an accident in this connection, an accident 
affecting the expression of a man’s thought ? Tt is a very difficult tinny 
to define, but in this case there nothing omitted bv accident: the arbi¬ 
trator wrote down exactly what he intended to write down, though it ^ 
doubtful what that really meant considered from a legal point of view. 
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But what the arbitrator has really done here is to assume a jurisdiction 

to expound what he had purposely written down, and that* i think, he 
cannot do. 

McCardie J. observed: “This alternation in his award was a serious 
matter, and it clearly involves a serious point of law. Under the old 
law it is quite clear that he could not have made it, for the law was 
most rigorous as to the limitation of an arbitrator’s powers, and from the 
moment he put forward a paper as his award he was functus officio, and 
could not put right any mistake at all ; any alteration was nugatory and 
the old award stood. Hen free v. Bromlley, 6 East 309. The question 
is how far the law has been altered by section 7(c) of the Arbitration Act, 
1889, which gives an arbitrator power ‘to correct in an award any clerical 
mistake or error arising from any accidental slip or omission.’ I think 
that the word ‘accidental’ in clause (c) applies both to ‘slip’ and to 
‘omission’. The sub-clause is taken direct from Older XXVIII, rule 11, 
and decision under that rule are in point in so far as they are decision 
on the rule and not as many of them arc, decisions based rather on the 
inherent jurisdiction of the court than on the rule. In Inland Revenue 
Commissioners v. Hunter, [84 T.J.K.B. 138 = (1914) 3 K.B. 428], Scrutton 
J. said: ‘A refree having once issued his award, cannot issue another 
without the consent of both parties*. ‘In saying that I do not think the 
learned Judge could have had present to his mind section 7(c) of the 
Arbitration Act. In Oxley v. Link, (1914) 2 K.B. 734 = 83 L.J.K.B, 602, 
the Court of Appeal imposed a most stringent rule. In an action against 
a married woman sued in respect of her separate estate, judgment was 
by mistake drawn up in the ordinary from against the defendent personally, 
instead of in the form settled by the Court of Appeal in Scott v. Morley, 
87 L.J.Q.B. 43 = 20 Q.B.D. 120. The court held that the plaintiff were 
not wanting to correct a slip, but were seeking to substitute one form of 
judgment for another, and that consequently Order XVIII, rule 11, did 
not apply. 

“The arbitrator in the present case clearly did not make a clerical 
mistake, and the question is did he make an accidental slip ? I do not 
think he did. He seems to have put down precisely what he meant to 
put down, and he did not put in anything that he did not intend to put 
in nor did he omit anything that he intended to put in. I do not think, 
therefore, that the arbitrator was, under section 7(c), entitled to do what 
he did.’’ See also, Pedler v. Hardy. (1902) 18 T.L.R. 591 ( per Channell 

661. When arbitrator becomes functus officio. —In Ramfi Ram 
v. Saligram, 14 C.L.J. 188 = 11 Ind.Cas. 481, the question was considered 
bv Mookerjee J. when the arbitrators become functus officio. In answer¬ 
ing the question he observed: “In support of the second objection 
raken bv the defendants, it has been argued, that as soon as the arbi¬ 
trators signed the joint memorandum, on the 25th September, 1908. their 
authority came to an end : and thev could not resile from the conclusion 
they had deliberately and unanimously adopted. In support of this 
proposition, reference has been made to the cases of Henfrce v. Bromley, 
6 Fast 309 = 8 R.R. 491, Trew v. Burton . (1833) 1 C. & M. 533, and 
Brooke v. Mitchel , (1840') 6 M. Re W. 473 = 9 L.J.Ex. 269. Now. it may 
be conceded, that when the arbitrator has made, or. as it is said in some 
cases, made and published, his award as a completed instrument, his 
power is wholly at an end. He has exhausted his authority, he is 
thoroughly functus officio, he can do nothing more in reference to the 
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arbitration or the subject-matter. He cannot reopen the case, or make a 
new or supplemental award, nor alter or amend the award already made, 
nor file additional, explanatory, alternative or amending documents. 
What he has done, must stand or fall without further aid or assistance 
from him ; he can neither support not impeach it. Boyne v. Morris, I 
Wallace 97. In other words, as has sometimes been said, if after executing 
the award the arbitrator exercises a fresh judgment on the case and 
alters the award in any particular, the alteration is merely nugatory, and 

his act is like a spoliation by a mere stranger. Irvine v. Elnon, 8 East 

54 ; Ward v. Dean, 3 B. &: Ad. 234 ; In re Hail & Hinds, (1841) 2 M. Sc G. 
847 : Mardur v. Palmer , (1870) L.R. 6 Ch.App. 22 ; Davies v. Pratt, 16 

C.B. 586 ; In re Stranger and Railcy, (1901) 1 K.B. 105 ; and Mountan 

v. Parr, (1899) 1 Q.B. 805. But the general principle, that after arbi¬ 
trators have made and delivered their award their functions are at an 
end and they have no power to correct or alter the award, applies only 
to cases in which arbitrators have made and delivered the award in its 
final form : it is well settled, that until the arbitrators have finally pub¬ 
lished their award as their final determination, they mav make altera¬ 
tions herein. A good illustration of this doctrine is afforded by the case 
of Bodge v. Hull, 59 Maine 225. where it was ruled that the delivery 
to the parties by the arbitrators of a paper, nor as their award, but as a 
detailed statement of their conclusions, does not terminate the powers of 
the arbitrators : and a formal award, subsequently made and published, 
is binding. Sec also Byars v. Thompson , 12 Leigh. 550.** 

Once an award is made and published and signed bv all the arbi¬ 
trators, it is not open to the arbitrators to substitute another award for 
it. The authority of the arbitrators ceases from the time they make the 
award and no action of the parties bv way of consent or otherwise would 
give the arbitrators authority to make a second award, and the second 
award is absolutely void. Parshottamdas v. Kekhushru, A.I.R. 1934 
Bom. 112=149 Tnd.Cas. 321 =35 Bom.L.R. 1101 =A.I.R. 1934 Bom 6. 
Sec also In re Stringer & Railcy Bros. (1901) 1 O.B. 105 : In re Great 
Western Rail Co., and the Postmaster-General. (1903) 19 T.L.R. 636 : 
In re Calvert & Co., (1899') 106: L.T.J. 288. In Inland Revenue Com¬ 
missioners v. Hunter. (1914) 3 K.B. 423 = 84 L.J.K.B. 135 = 110 L.T. 825. 
975 = 30 W.R. 363 (O.A.), Srrutton J. observed: “It is clear also as stated 
by the Solicitor-General, that a referee, having once issued his award, 
cannot issue another without the consent of both parties. If an error is 
to be corrected, unless the parties assent, it can only be ‘done bv 
the court on proper evidence, and proper procedure, and I entirely 
concur in the remarks which both counsels addressed to me. 
that it is of great importance, that the referees should exercise their 
important duties in the future, as I have no reason to doubt thev have 
generally done in the past, with strict observance of all rules of iudicial 
procedure.** In In re Stringer &Raifey Brothers (supra). Tord Alvertone 
C.J. said: “In my opinion, the old authorities are still binding upon us. 
and I think that when the umpire had made the first award he was 
functus officio. Having purported, as Mellish L.J. puts in Mordue v. 
Palmer. L.R. 6 Cli. 22 (31). to sign ‘a decumcnt as and for his award he 
is functus officio, and he cannot of his own authority remedy any mistake’. 
He was, therefore, not in a position to make another award. But T am 
clearly of opinion that under section 10 of the Arbitration Act, 1889. the 
court has a general pawer and jurisdiction to remit the matters referred 
to him for reconsideration.” 
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In Babulal v. Badrilal, 49 Ind.Cas. 522, Coutts J. observed : “He 
cannot be said to be functus officio until the pronouncement is actually 
made and even if he has signed the award this would not preclude him 
from further considering the matter and if he thinks fit, recording a note 
of dissent”. In Anantrom v. Bala Murlidhar, 78 Ind.Cas. 195 = A.I.R. 
1924 Nag. 204, the court observed: “It is only where the submission 
provides for the making and publishing of the award that the award is 
not valid unless it is published: see Armit v. Vreame, (1705) 1 Salk. 76, 
quoted in Russell on Arbitration and Award . 10th Edn., p. 436. It is 
observed by the learned author that this does not seem to be a matter of 
any practical importance because an aiuard is generally regarded as 
* published* as soon as the arbitrator has done any act whereby he becomes 
functus officio. In other words, as soon as the arbitrator has made a 
complete award is regarded as made and published. It is needless to 
add that the law casts upon the arbitrator no obligation to stamp,the 
award and he does not usually do so. So the award was complete though 
it was unstamped and therefore inadimissible in evidence. 

In Parbati v. Durga Devi , A.I.R. 1928 Lah. 170=108 Ind.Cas. 186, 
the court observed : “The proposition of law is firmly established that 
an arbitrator becomes functus officio as soon as he delivers *be awar. 
Mordue v. Palmer, (1871) 6 Ch. 22 = 40 L.J.Ch. 8 = 23 L.T. 752. The 
reference to him has exhausted itself, his authority is at an end, and n 
is not at liberty to exercise a fresh mind on the case and to^deliver ano 
award. Brooke v. Mitchell , (1840) 9 L.J. (N.S.) Ex. 2 r >9=6 M. & W. 
473 = 4 Tur. 656. Reference may also be made to Russell Arbitration 

and Award, 11th Edn., p. 156 et seq., BanerjPs Law of 
India, pp. 237-8. Ram Ugrah Pande v. Ackraj Nath Pande, 38 All. J85 i-M 
IndCas 899-13 ALT 1175 and Satish Chandra Bose v. Pahram Agar 
HaIR M Pat. 161 =6 P.L.R. 287. It is also beyond quesuontha^ 
an arbitrator’s authority once exhausted is not resuscitated W the award 
being set aside or becoming otherw.se void so as to enable him to make 
a fresh award. As pointed out by Russell h.s authority once exercised 
though ineffectually, is gone for ever For the contrary view Mr Fakir 

«Tnd:Cas 3 50 = 99 P.R H>.7 = 17S P.W.R. 1917 ; Si,ana,h v. Baikuntha 

" n// 'ln Howard v 29 ^/mn C 4 Ca 2 l 1 '231 (2341. Garth C.J.JMarkby J. com 
\ r-vt-ic^rv^d* “There is no question that an arbitrator, after h 
has'made up hlfmindls m the term? of his award, and has even informed 
he parses W^t Those terms are, is perfectly at liberty, before the award 
is actually made to hold another meeting or meetings, if he thinks fib 
to discuss any fresh point that may be brought before him: and th 
is no objection to either of the parties applying to the arbitrator for 
meeting for the purpose of submitting to him any new point that may 

have arisen.^ v _ Dosnd Bahadur Sinprh. 9 Cab 575 (579) the court 

Served- “After the award was made and handed over to the parties, 
the C functions of the arbitrator ceased. They had no power afterwards 

to deal with any application for review. A ■ 

662. Arbitrator may not re-open award.— Once a final awa 
made! the arbitrator may not reopen or recall it ; he can only altei i^ 

if it is remitted to him by the court. Russell ljth Edn., p. 2 ■ 

Ss competent to the parties to compromise a proceeding for filing an 
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award by altering or adding to the award. Dwarka Das v. Krishan 
Kishore, 51 Ind.Cas. 628 = 2 Lah. 114; Beharilal v. Dhalan Das, 5 Ind. 
Cas. 994 = 38 P.W.R. 1910. 

663. Mistake committed by parties.—This section is confined 
to clerical errors made by the arbitrators themselves and has no concern 
with the mistake of parties. Ram Chanel Sarup v. Mdzhar Hussain, 
51 Ind.Cas. 55=1 U.P.L.R. (H.C.) 69. 


CLAUSE (e). 

664. Clause (e).—This clause is new. In Kursell v. Timber 
Operators and Contractors, Ltd., (1923) 2 K.B. 202=92 L.J.K.B. 607 = 129 
L.T. 21=87 J.P. 79 = 39 T.L.R. 419 = 67 So.Jo 557 = 28 Coin.Cas. 376, 
which was a reference by consent out of court under the English Arbitra¬ 
tion Act, 1889, it has been held that the arbitrator has jurisdiction to 
order either party to make discovery of documents or to answer interro¬ 
gatories on oath, by virtue of clause (/) of the First Schedule to that Act 
which corresponds to clause 6 of the First Schedule of the present Act, 
which provides (after certain express directions) that the parties shall 
‘do all other things which during the reference the arbitrators or umpire 
may require.” By this clause the arbitrators are given explicitly the 
powers to administer to any party to the arbitration such interrogatories 
as may. in their opinion, be necessary. 


PROCEDURE TO BE FOLLOWED BY ARBITRATOR OR UMPIRE 

665. Powers and duties of arbitrator and the procedure to be 
adopted by them in making award etc.—In Raminder Singh v. A lohinder 
Singh, 190 Ind.Cas. 399 = A.I.R. 1940 Lah. 186, Loung C.J. in the course 
of his judgment observed: “It was next urged that the award of the 
arbitrator is very brief ; he has not referred to the evidence recorded by 
the lower court, nor has he given finding on the various issues, and for 
this reason the award is bad. This contention, too. is devoid of all 
lorcc. The reference did not require him to record separte findings on 
the issues which had been framed by the court. On the other hand, 
the parties in their application had asked for a reference in general terms 
lor settlement of ’‘all our disputes in the case’ and they had agreed to 
accept his award without any objection. It is hardly necessary to say 
that an arbitrator is not bound by the technical rules of procedure which 
the courts'must follow, nor need he record separate findings on the 
various points on which the parties are at issue, or write a reasoned 
judicial decision. All that he is required to do is to give an intelligible 
decision which determines the rights of the parties in relation to the, 
subject-matter of the reference: Narpat Rai v. Devi Das, 13 P.W.R. 
1911 = 14 Ind.Cas. 371. and Nan jap pa v. Nanjaroa, 16 Ind.Cas. 478 = 23 
M.L.J. 290. Further, the arbitrator in this case is a near collateral of 
the contesting parties equally related to them, and it appears that he had 
been selected by reason of his special knowledge of their affairs to decide 
the dispute, which had been pending in courts for a period of six years 
and of which the end was not in sight. Obviously, it was not the inten¬ 
tion that he should record a formal judgment like an Appellate Couir 
on the evidence which had been produced by the parties in the court! 
below. Me took a broad view of the case and gave an award, which 
he conceived to be just and equitable in the circumstances. This he 
was perfectly entitled to do. If any authoiity is requited for this obvious 
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proposition, reference may be made to the decision of their Lordships 
of the Privy Council in Muhammad Nawaz Khan v. Alam Khan, 18 Cal. 
414 = 70 P.R. 1891 = 18 I.A. 73=6 Sar. 26 (P.C.), where an award given 
by an arbitrator selected by reason of his special knowledge of the affairs 
of the family, and not based upon strict rules of law but on a 'broad 
view’ of the dispute, was upheld, it being observed that the arbitrator 
‘was within his rights in so doing’. In such cases, as remarked by Lord, 
Cochburn C.J. in the well-known case in 7n re Hopper, (1867) 2 Q.B. 
367 = L.J.Q.B. 97 = 8 B. Sc S. 100=15 L.T. 566, ‘we must not be over 
ready to set aside awards when the parties have agreed to abide by the* 
decision of a tribunal of their own selection, unless we sec that there lias 
been something radically wrong and vicious in the proceedings.” 

666. Powers of court to issue process for appearance before 
arbitration. — Vide section 43 and notes thereunder (infra). 

667. Strict observance of procedure by arbitrators.— An arbi¬ 
trator must act in accordance with the essential rules of natural justice. 
The arbitrators are bound, when they are not expressly absolved from 
doing so, to observe in this proceedings the ordinary rules which are, 
laid down for the administration of justice. Haigh v. Haigh, (1861) 5 
L.T. 507 (508) ; see also Re Camilla Eitzen and Jew son & Soils (1896) 
40 S. J. 438 ; Gregson and Armstrong, (1894) 70 L.T. 106. But in 
Andrews v. Mitchell, (1905) A.C. 78 (80) Lord Halsbury said : ‘‘I feel 
the force of what Mr. Lawrence said, namely that we must not insist 
upon a too minute observance of the regularity of forms among persons 
who naturally by their education or by their opportunities cannot be 
supposed to be very familiar with legal procedure, and may accordingly 
make slips in what is mere matter of form without any interference with 
the substance of their decision. I should be anxious myself, as I have 
no doubt all your Lordships would, to give effect to their decisions; on 
the other hand, there are some principles of justice which it is impossible 
to disregard, and giving every credit to the desire on the part ot this 
arbitration court to do justice, 1 think it is manifest that they proceeded 
far too hastily in this case, and apart from imputing to them any pre¬ 
judice or any desire to do wrong, I think that the mode in which the 
whole thing arose and was disposed of was so slipshod and irregular that 
it might lead to injustice.” The arbitrators however by consent can 
depart from ordinary rules observed by a court of justice. Russell 15th 
Ldn., p. 107. But an arbitrator should follow as far as possible the 
fundamental rules of law and justice as well as rules of procedure. Cf. 
Oman Hene v. Chief of Obnng, A.I.R. 1934 P.C. 185 = 151 Ind.Cas. 948. 

668. Contract containing arbitration clause—Procedure.—As thej 
ules of a body to which the agreement of arbitration is referred to by 

Lhe parties should be deemed to have been incorporated in the contract 
by virtue of the agreement of the parties, it has necessarily to be held 
that on a matter of procedure the relevant factors should be the rules 
as existing at the time of the reference and not at the genesis of the> 
contract °Hussain Kasarn v. Vi jay anagram, A.I.R. 1954 Mad. 528; 
Ramnarain v. Liladhar, 33 Cal. 1237; Ramnath v. Nanju Shamju, A.I.R. 


I ^(''il 787 

669. Procedure to be followed by the arbitrators. —There is no 
provision in the Arbitration Act which lays down the procedure to be 
followed by arbitrators in arbitration proceedings. The procedure must 
therefore be governed by the principles of natural justice and one of them 
is that no matter should be decided without due enquiry. An arbitrator 



S. 13] 


POWERS OF ARBITRATOR 


353 


may or may not be a person acquainted with procedural law, but he is 
in the position of a judge selected by the parties in whose sense of 
justice they have faith and who is therefore asked to do justice between 
them: His procedure should therefore be such as a reasonable man 

should follow in deciding the dispute impartially. In the absence of 
any special procedure agreed or consented by the parties, or justified by 
the peculiar circumstances of the case, as when the arbitrator is 
appointed on account of his skill and knowledge of the subject, his 
procedure should be governed by the principles of natural justice. 
Krishna Gojxil v. Chandi Prosad, A.I.R. 1953 Nag. 309 ; see also Hari 
Singh v. Kanknarah Co. Ltd., A.I.R. 1921 Cal. 657 = 34 C.L.J. 39; Per 
Lord Ha Is bury in Andrews v. A Iitchell 73 (8()) = 74 L.J.K..B. 333; Haney 
v. Shelton (1844) 7 Beav. 455 (462) ; Matson v. l ower, (1824) Ry. & Mo. 
17 ; In re Brook, (1864) 16 C.B.N.S. 403 ; In re Camillo Eilzan & Jewson 
(1896) 40 Sol. Jo. 438; Gregson and Armstrong In re, (1894) 70 L.*l . 
106 ; Haigh v. Haigh, 1861) 5 L.T. 507 (509) per Lord Justice Turner ; Asis 
Begum v. Badruddin Husain, A.I.R. 1914 P.C. 105 (107) = 36 All. 336. 
670. Notification to arbitrators. — l he first step in the arbitration 


proceeding is to request the arbitrator to accept the office, where it is not 
known that he would accept the same. I his request is to be made 
jointly by the parties or their agents either veibally or in writing. If he 
accepts the office, or where there is no question as regards his accepting 
the office, the arbitration agreement is to be deposited with him in case 
of private arbitration or the order of reference is to be served upon him, 
w'here the arbitration is in pending suits. Vide Hurdwary Mull v. 
Ahmed Mussaji, 13 C.W.N. 63 (66). 

671. Acceptance by arbitrators. —For the perfection of the 
appointment of an arbitrator or an umpire acceptance by him is necessary. 
The appointment is not effective unless the person so appointed has 
agreed either expressly or tacitly to exercise the functions of the office.— 
Russell on Arbitration, 13th Edn., p. 3.35, citing Ringland v. Lowndes, 
(1863) 15 C.B (N.S.) 173 = 33 L.J.C.P. 25. See also, Fyazuddin v. 

Aminuddin• 6 A.L | 351 = 1 Ind.Cas. 354. Such acceptance should be 
by the free will of the arbitrator and must not be forced by the court 
Shib C.haran v. Rattiram, 7 All. 20; I.al Khan v. Kashmiri, A.I.R: 1930 
l.ah. 125; Ghuvia v. Bhawani, I A.E.J. 683; Basdeo v. Kanhaiya, 43 
All. 109 = 59 Ind.Cas. 667 : Xursing v. Xuffer, 17 Cal. 832. But 
acceptance after request by court is not invalid. Kcshavlal v. Bui 
Lakshmi, A.I.R. 1929 Bom. 51. See also, Joymongal v. Mohan Ram, 23 
W.R. 429 (P.C.) ; Hama rain v. Bhaguumr, 10 All. 137 : Mahadeo v. Badi, 
50 All. 955 = A.I.R. 1928 All. 740. As regards appointment of arbitrators 
bv the rules of the Bengal Chamber of Commerce, vide IIifrdwary Mull 
v. Ahmed Musaji, 13 C.W.N. 63. Acceptance of the office by the arbitra¬ 
tor appears to be necessary to perfect his appointment. Russell 15th Edn., 

p. 134. 

672. First duties of arbitrator.—After 
incut, tlie arbitrator or arbitrators should see 
order and in case it is not, should have put it 
with the arbitration. Russell 15th Edn.. p. 
arbitrator, as soon as the proceedings begin, is to satisfy himself that the 
disputes which he deals are within the terms of the submission so that 
his award may not be vitiated for want of jurisdiction. Ibid. 

673. Appointment of umpire. —“If the reference is to an even 
number of arbitrators, the arbitrators shall appoint an umpire not later 

45 


receiving notice of appoint 
that the appointment is in 
in order before he proceeds 
134. Another dutv of the 
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than one month from the latest date of their respective appointments”. 
—Para 2 of the First Schedule. 


674. Subject-matter of decision and procedure by arbitrators.^ 

An arbitrator derives his power from the reference which furnishes the 
sources and prescribes the limits of his authority. He is bound to make 
an award in conformity with it both in substance and in form. Duttaram 
v. R. B. Harjimal, A.I.R. 1930 Sind. 170 = 24 S.L.R. 145 = 121 Ind.Cas. 
161. In Krishna Kanta Paramanik v. Bidya Sundari, 2 B.L.R.App. 25, 
Sir Barnes Peacock observed: “It appears to us that the arbitrators 
were not authorised, by the terms of the submission, to take any other 
evidence than that of the widow as to whether or not the plaintig was 
entitled to an 8-pie share, which according to the ordinary rules of the 
Hindu law of inheritance, descended to him from his father. It appears 
from the award that the arbitrators did not consider that the widows 
evidence made out the plaintic’s claim to 8-pie share. Having decided 
that the plaintiff’s claim had not made out by the evidence of the 
widow, the arbitrators went into other evidence, and gave the plaintiff 
a decree of the 8-pie share on the evidence taken by them. The poition 
of the award which gave the plaintiff the 8-pie share was properly hel 
by the Subordinate Judge not to be binding. If the arbitrators had 
determined the case according to the terms of the submission, they would 
have decided that the plaintiff had failed to establish claim to the 8-pie 
share. We do not think that we ought to remand the case to the 
Subordinate Judge for the purpose of taking further evidence to enable 
the plaintiff to establish that which the widow’s evidence failed to 
prove before the arbitrators ; for it was the intention by both parties, 
when they referred the case, that it should be determined upon tne 
evidence of the widow alone.” So where there is a procedure laid down 
in the arbitration agreement, the arbitrators are bound to follow tnai 


procedure. T4T1 

675. Construction of arbitration agreement.— ‘Where an aw 
is challenged on the ground that it deals with subjects which were not 
referred to arbitration, the court must scrutinise the language ot tn 
reference to see if the matter decided was in truth was referredl to 
arbitrators for decision. It does not matter whether or not the ' n 
rr-itors genuinely believed the matter was referred and the final decis 

lies not 8 with them but with the court. Krottapalli Go p,dam v JVfynen 
lies not Witn me 681-05 Ind Cas 740 = (1926) M.W.N. 445 = 

aTr""^ Mad 752-M MX.j 514. See alio, kercy v Yount 
,q 7 m 14 PhD 200 = 4 L.T. 710. Where a submission to arbitration, 
CT action upon a building contract, contained a special ptov.s.on.l 
the umpire is entitled to form his own opinion in respect of all matter 
submitted to him from his own knowledge, inspection or exammauom 
or from such other sources as he might deem proper, and it was ag 
bar h s decision should be final, the court should be slow to remit the 
Vw ud even if there appears to be error on the face of it—which there 
was not in the present case—as it could not have all the materials up 
which the decision was based, and in the absence of nusconduct, 
have no effect or control over the ultimate decision, if the report ^ 
remitted. A submission to arbitration included an enquiiv 1 . j 

» jsa* .sjss » 
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complete the work. Att. Gn. for Alanitoba v. Kelly and Ors., (1922) 1 
A.C. 268 = 91 L.J.P.C. 101 = 126 L.T. 711=38 T.L.R. 281. In the above 
case Lord Pamoor observed: “The jurisdiction of umpire is derived 
solely from the agreement of the parties contained in the consent judg¬ 
ment. This document is a written document which cannot be explained, 
and much less varied, by extrinsic evidence of subsequent facts and 
events. Except so far as the pleadings in the action are of assistance 

in the interpretation of the document, by showing the surrounding 

conditions when the agreement was made, none of the evidence adduced 
before Curran J. is admissible or should have been admitted in deter¬ 
mining the extent or limitations of the umpire’s authority. Whenever 
there is a difference of opinion between the parties as to the authority 
conferred on an umpire under an agreed submission, the decision rests 
ultimately with the court and nor with the umpire: Produce Brokers’ 

Co. v. Olympia Oil and Cake Co., (1916) A.C. at p.p. 327-329 = 85 

L.J.K.B. at pp. 166-168. It would be impossible to allow an umpire to 
arrogate to himself jurisdiction over a question which, on the true 
construction of the submission, was not referred to him. An umpire 
cannot widen the area of his jurisdiction bv holding, contrary to the 
fact, that the matter, which he affects to decide, is within the submission 

of the parties.Has the umpire included in his report any items 

not within the terms of the agreement of reference as above construed ? 
The report is a written document which speaks for itself, and cannot be 
interpreted, or varied, or contradicted, by extrinsic evidence. If there 
is any doubt as to the subject matter over which the umpire was purport¬ 
ing to exercise jurisdiction, evidence mav be given showing what was 
the subject-matter into which he was enquiring, in order to enable the 
court to determine whether he had exceeded the limits of his jurisdiction. 
Such evidence may be given bv the umpire himself or bv any other 
competent witness ; but it shoidd be limited to the issue of fact, and, 
in the words of Lord Cairns in Buccleuch (Duke) v. Metropolitan Board 
of Works (41 E.J.Ex. 157 = L.R. 5 H.E. 162). is not admissible to explain 
or to aid. much less to attenpr to contradict (if anv such attempt should 
be made) what is to be found upon the face of the written instrument.** 
See also. Champsey v. Jivraj, 47' Bom. 578 = 50 I.A. 321=A.T.R. 1923 
P.C. 66. 

Arbitrators were appointed to consider and determine rhe respective 
claims of the parties and their disputes in connection with “houses, 
shops, moneys, etc.". Held that the word “et-rct-ra” after the word 
"moneys’* could be read as covering jewellers. Ti Ti Ma v. Mahomed 
F.nsoof, A.I.R. 1940 Rang. 203. In Anandilal v. Keshavdeo. I.E.R. 
(1945) 2 Cal. 526 = A.I.R. 1949, Cal. 549. the Court observed : “Where 
there is jurisdiction to make an award, the award is not bad because 
the possibility that matter not within the jurisdiction of the arbitrators 
may have been taken into account, is not in terms excluded on the face 
of the award. In such a case, the award can be impeached onlv bv showing 
that the arbitrators did in fact exceed their jurisdiction (see Falyinham v. 
Victorian Railways Corn mers., 1900 A.C. 452 = 69 L-I.P.C. 80). In Ma< caura 
x. Northern Assurance Co.. Ltd.. 1925 A.C. 619=94 L.J.P.C. 151, it was 
held that the Court will not set aside an award on the ground that the 
arbitrators had exceeded his authority, where a parrv complaining bad 
made no protest at the hearing before the arbitrator. A fortiori, it will 
not do so when the party complaining agreed at the hearing that the 
arbitrators should deal with the matter which might not be included in 
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the submission.” . 

676. Condition of the reference.—On a reference to an arbitrator 
of an action for work done by a builder, in respect of houses, it is wholly 
within the discretion of the arbitrator whether he will have a view of the 
premises. Munday v. Black, 9 C.B. (N.S.) 557 = 30 L.J.C.P. 193 = 7 Jur. 
N.S. 709. But where it is a condition of the arbitration agreement that 
the arbitrator is to take a view previously to entering on the reference, 
that condition must be fulfilled. But when he takes such a view, the 
non-recital of the view is not objection to his award. Spence v. Eastern 
Counties Ry., 7 D.P.C. 697 = 3 Jur. 846. Upon a reference as to the 
terms on which a mine should be let, it is not a valid objection to the 
award that one of the arbitrators, instead of himself viewing the mine, 
has acted on the report made to him by another person, or that the 
arbitrators had refused to examine witnesses. Eads v. Williams, 4 De G.M. 
Sc G. 674 = 24 L.J.Ch. 531. 

677. Nature of enquiry before arbitrators.—In Tyebbhai v. 
Abdul Husein , 85 Ind.Cas. 425 = A.I.R. 1924 Bom. 149 = 25 Bom.L.R. 
392, the court observed : “The ordinary rule is that the enquiry before 
the arbitrator is assimilated as near as may be to the proceedings in a trial 
in the courts. In the ordinary course, at the appointed time and place 
the parties appear with their witnesses to support their respective cases, 
as stated in Russell on Arbitration, 10 Edn., p. 379. This rule has been 
applied in India. I need only refer to the leading case of Ganga Sahai v. 
Lckhraj Singh. (1886) 9 All. 253, and the Privy Council case of Amir 
Regain v. Badr-un-din Hussain, 23 Ind.Cas. 625 = 36 All. 336 (343)= 18 
C.W.N. 755 = 1 O.L.J. 249=12 A.L.J. 537= 17 O.C. 120= 16 Bom.L.R. 413 
= (1914) M.W.N. 472=16 M.L.T. 35 = 27 M.L.J. 181 = 19 C.L.J. 494 (P.C.), 
which would amount to no proper hearing of the matters in dispute there 
could be misconduct sufficient to vitiate the award without any imputation 
on the honesty and impartiality of the arbitrator’.” See also, tla.gh v. 
Haigh, (1861) 3 D.F. & J. 157 = 31 L.J.Ch. 420=130 R.R. 73; Pratap 
Singh v. Krishna Prosad, A.I.R. 1932 Bom. 68 = 33 Bom.L.R. 1357 = 135 
Ind.Cas. 806. 

678. Notice to partitas to adduce evidence.—It is not necessary for 
an arbitrator to issue formal notice to the parties to adduce evidence. 
It lias only to be seen whether the arbitrator gave he parties sufficient 
opportunity to be heard or not. Ramchand v. Attmaram, A.I.R- 1952 
Ajmer 6 (1). 

679. Giving notice to the parties to enable them to put their case. 

— In Purusottum Das v. Louis Dreyfus & Co., 56 Ind.Cas. 325 = 47 Cal. 
29, Rankin J. observed: “As I have said recently, arbitrators when they 
begin to take upon themselves the burden of their duty, must remember 
that it is laid upon them to see—not upon anybody else, but upon them 
as tribunal—that parties have notice to appear before them ; if they do 
not appear before them, to make sure that they have no sort of excuse 
for not appearing.” Therefore where the appointed arbitrators did not 
appoint a time or place for the hearing of the reference, they would fad 
in their duty, Hurdwary Mull v. Ahmed, 13 C.W.N. 63 = Ind.Cas. 371. 
In Pratap Singh v. Krishna Prosad, A.I.R. 1932 Bom. 68 = 33 Bom.L.R- 
1357 = 135 Ind.Cas. 174, the court observed: “It is a well-known 
principle of the law of arbitration that an inquiry before the arbitrator 
should be assimilated as near as possible to proceedings in a trial in a 
court of law, and that, therefore, a party to the arbitration must not only 
have notice of the time and place of the meeting, but he should be 
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allowed reasonable opportunity of proving his case either by evidence 
or by arguments or both, and of being tully heard. The notice must 
be sufficiently long in order to give the party that reasonable opportunity 
it he wants to be heard. If there is no sufficient notice, there cannot be 
a proper hearing nor a valid award, it being a well-recognised rule of 
natural justice that a man’s rights cannot be determined without giving 
him an opportunity of being heard.” See also, Amir Begam v. Bad- 
rud-din, A.I.R. 1914 P.C. 125 = 23 Ind.Cas. 625 = 17 O.C. 120 = 36 All. 
336 (P.C.). The umpire should also follow the same procedure. Dhana- 
stngk v. Ramchand , 85 Ind.Cas. 543=17 S.L.R. 172 = A.I.R. 1924 Sind 
27. In the above case the court observed: ‘‘It appears to us that the, 
umpire in any case is bound along with the notice of appointment or 
thereafter to fix at least a day of hearing to enable the parties to take 
up whatever position they choose and to make clear to himself such 

position particularly in regard to waiver or otherwise..Speaking for 

myself, it appears to me, that the parties are entitled to a hearing before 
an umpire no less than before the arbitrators and it is incumbent on the 
umpire on appointment to fix a day of hearing and appraise the parties 
of it.” As regards what is reasonable notice, waiver of notice, fixing of 
time after adjournment, vide the judgment of Maclean C.J. in Toolsee 
Money Dassee v. Suclcvi Dassee, 3 C.W.N. 347=26 Cal. 361. Omission 
to give notice to a party will vitiate an award. Karam v. Jasodhan, 
A I R. 1927 Lah. 347= 100 Ind.Cas. 896 ; In re, Enoch, etc., (1910) 1 K B. 
327. An arbitrator who does not give a party an opportunity to put 
his case before him and who does not decide all matters in dispute 
between the parties, acts improperly and his conduct amounts to mis¬ 
conduct. Crompton v. Mohan Eal . 25 Ind.Cas. 391. In fixing the 
place of trial the arbitrator should take all the circumstances into consi¬ 
deration and decide according to the balance of convenience. The chief 
circumstances to be taken into consideration arc, the place where most 
of the witnesses reside, the situation of the subject-matter of the dispute, 
and the balance of convenience and expense .—Russell on Arbitration • 
13th Edn., p. 345. Sec also Tofsec Motiev Dassee v. Sudcrti Dessee, 3 
C.W.N. 361. 

When an arbitrator has made an appointment, and one of the 
parties, although under the mistaken notion that there will be notice of 
another meeting before an award is made, goes away without tendering 
evidence, or intimating that he intends to offer it, the arbitrator may 
proceed ex parte, and without further notice make an award. Eyre v. 
Shaic, 27 L. J.F.x. 320. A partv objected to an award on the ground that 
he had not had notice of two meetings, at the first of which no evidence 
was received, but the arbitrator merclv adjourned, and at the second of 
which he attended and handed in a formal protest against the proceedings, 
upon a ground totally different from that of want of notice. Held that 
he was not entitled to notice of the first meeting, and that he had, by 
his protest, waived the want of notice of the second. Morphett , In re. 
2 D. Sc* I.. 967 = 14 L.J.Q.B. 259. After one of the parties has failed to 
attend a meeting, the arbitrator may. at the next, without a peremptory 
appointment, proceed in his absence. Angus v. Srnythies, 2 F. & F. 381. 

680. Granting of adjournments.— It is a matter entirely in the 
discretion of an arbitrator whether he will or will not postpone the 
reference, in order to give one of the parties an opportunity of bringing 
a material witness from abroad. And the court will not interfere unless 
the circumstances under which he refuses to do so are such as to amount 
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to misconduct. Ginder v. Curtis , 14 C.B. (N.S.) 723. Where < an 

application has been made to arbitrators to afford time to obtain and 
examine a witness who is absent, and they have honesty (even though 
erroneously) exercised their discretion as to the materiality of his 
evidence, and have refused the postponement applied for, their award 
will not be set aside on that ground. Larchin v. Ellis, 11 W.R. 281. 
A party must attend a reasonable appointment. Fetherstone v. Cooper, 
(1803) 9 Ves. 67 (68), per Lord Eldon. Sec also Toolsee Money v. 
Sudevi, 3 C.W.N. 347=26 Cal. 361. 

Where an arbitrator, having fixed a date for the hearing, refused 
to change the date, although an important witness for one of the parties 
had arranged to leave England a day or two before that date for a long 
stay, it was held that his action was no ground for his removal. Re 
W hitwham and the Wren ham. Mold and Cannar*s Quay Rainl Co., 
('1894') 39 Sol.J. 692, cited in Russell, 13th Edn., p. 346. Where a party 
is misled or taken bv surprise by the evidence of the other party his 
remedy is to ask for an adjournment of the reference in order to enable 
him to answer the evidence. Easthan v. Tyler , 2 B.C.Rep. 136. In the 
above case it has also been held that where either party finds that he 
i« unable to attend an appointment, it is his duty to notify the other 
side and the arbitrator, so that the arbitrator may fix another day for 
the meeting.— Russell, 13th Edn., p. 347. Where an arbitrator refuses 
an adjournment to enable one of the parties to adduce relevant evidence 
on the matters dealt with by the witness he has called, he is guilty o 
legal misconduct and must be removed. Enoch and Zoretzky, Beck 
Co., In re, 79 L.J.K.B. 363 = (19!0) 7 K.B. 327, where Farwell L.J 
observed : “In my opinion the conduct of the umpire in calling this 
witness and examining him and admitting the copy of award as evidence 
is legal misconduct, and I cannot see that the objection to the admission 
of the document is waived because it was produced by the umpires 
witness and it would have been useless to object. Then he actually 
refused to allow an adjournment in order to enable the appellants to 
o ive evidence to test the testimony of the witness whom he had himseii 
called. The facts appear to me to be amply sufficient, even without the 
other matters which the Master of the Rolls has mentioned, with which 


T entirely agree” , _ . . __ 

681. Authority of arbitrators to call for particulars of claim. 

The arbitrator has implied power to order each party to deliver parti¬ 
culars of the claim, and of the counter-claim, if there should be one, 
in order to enable his opponent to know the case he has to meet to 

prepare his evidence for the trial.— Russell, 13th Edn., p. 338. BU 
“what particulars are to be stated must depend on the facts of each case. 
But in mv opinion it is absolutely essential that the pleading, not to e 
embarrassing" to the defendants, should state those facts which will put 
the defendants on their guard, and tell them they will have to meet 
when the case comes on for trial.” It is for the arbitrators to decide 
what are reasonable particulars and a time must be fixed by them tor 
supplying the particulars bv a party. It is the duty of the arbitrator, 
whether the parties particularly wish it or not. to obtain a clear state¬ 
ment of the disputes which are submitted to him for his decision.— 

Russell on Arbitration . 13th Edn., p. 338. _ - 

But in Mian Nathu v. Abdul Ghani, A.I.R. 1930 Lah. 22=119 Ind. 

Cas 726. Bhide T. observed: “As regards the first ground, it is true 

that the disputes between the parties were not detailed in the agreement. 
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but the parties were examined at length by the arbitrators at the very 
outset and the nature o£ the disputes was made sufficiently clear. It is 
not suggested that the parties have in any way been prejudiced by the 
absence of the details in their agreement in writing." 

;\ny arbitration agreement between the parties should clearly set 
forth what are the matters in difference between the parties on which 
the arbitrators are required to arbitrate. Such points should be set 
forth clearly in the form of issues. Kunivar Puran Singh v. Bahai 
Kunwar, A.I.R. 1930 All. 319=125 Ind.Cas. 583. 

682. Questions of limitations. — Pule section 37 and notes there¬ 
under. 

683. Arbitration against a firm.—Where the reference to arbi¬ 
trators does not embrace the question as to who were the partners in a 
particular firm, the law does not allow them to assume jurisdiction over 
question which are not referred to them. It is not necessary for the 
arbitrators to decide who the partners arc. It is only necessary for them 
to inquire who the partners are because they have to serve notices ot 
meetings and of the making and of the filing of the award upon the 
partners. There can be an award just as there can be a decree 
against a firm. When a party elects to go against a firm the question 
whether a particular person is or is not a partner of such firm and is 
bound by the decree or the award, as the case may be, is a question which 
can be dealt with either in execution proceedings or in a separate suit. 
Babu Kriparam v. Jawahar Singh, A.I.R. 1932 Bom. 

737 = 140 Ind.Cas. 761. 

684-. Discovery of documents. —Para. 6 of the 
enacts: “The parties to the reference and all persons 

them shall, subject to the provisions of any law for the time being in 
force, submit to be examined by the arbitrators or umpire on oath or 
affirmation in relation to the matters in difference and shall, subject as 

the arbitrators or umpire all books, deeds, 
and documents within their possession or 
may be required or call for, and do all other 
proceedings on the reference, the arbitrators 
In clause (/) of the First Schedule of the 


375 = 34 Bom. 

First Schedule 
claiming under 


aforesaid, produce before 
papers, accounts, writing 
power respectively, which 
things which, during the 
or umpire may require ” 


KJ A lliiq/n v. *-1-- / , M 

English Act of 1889, the words used are “subject to any legal objection 
for the words “subject to the provisions of any law for the time being 

in force.” 

In La Societe Les Affreteurs Reunis v. Shipping Controller 90 
F.J.K.B. 812 = (192l) 3 K..B. 1, it has been held that in an arbitration 
between the Crown and a claimant relating to disputes arising out of 
a contract entered into with the claimant by a Minister representing 
the King, the arbitrator has no power under rule (/) of the First Schedule 
to the Arbitration Act. 1889, to order an affidavit to be made for dis¬ 
covery of documents in the possession of the Crown. Darling J. 
observed. “It is said for the claimants that these words, ‘do all other 
things’—that is, other than producing books, and so on, which the umpire 
or arbitrator may require—give the umpire here power to order the 
shipping controller to make an affidavit as to documents. But it is 
objected by the Crown that all these things are subject to am legal 
objection. I do not think that these words ‘subject to any legal objec¬ 
tion’ are limited, as has been argued by counsel for the claimants. u» the 
production of any particular document because of something in tin 
character of that document. I think they mean what they say— 


i n 

‘subject 
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to any legal objection’.” Avery J. said. ‘‘I agree that the learned 
umpire in this case was right in refusing to make an order for discovery. 
I also agree as to the interpretation already given of rule (/) of the First 
Schedule of the Arbitration Act, 1889—namely, that the words ‘subject 
to any legal objection’ govern the concluding words of that rule, that 
the parties are to do other things which the arbitrators or umpire may 
require. The question, therefore, is whether there is in this case a legal 
objection on the part of the Crown to doing that which it is suggested 
that the umpire ought to require them to do—namely, to make discovery 
of the documents in their possession.” Grear J. observed: “I wash 
further to say a word about the construction of the clause in the First 
Schedule to the Arbitration Act, 1889, not with a view of adding anything 
to my reasons for my decision in this case, but of saying that I am not 
personally satisfied that the power to order discovery, either by way of 
affidavit of documents or by interrogatories, is one of the powers con¬ 
ferred upon an arbitrator by rule (/) of the First Schedule.” An arbi¬ 
trator under a written submission by the parties has jurisdiction (i) to 
direct that a party to the arbitration should make an affidavit of 
documents as to the subject-matter of the arbitration ; ( ii) to direct that 
a party to the arbitration should answer interrogatories by oath. Kursell 
v. limber Operators and Contractors, Ltd., (1923) 2 K.B. 202 = 92 
L.J.K.B. 607. See also Sutton v. Great Northern Ry., (1909) 79 


81 — (1909) 2 K.B. 791. 

For Court’s power to order discovery and inspection cases after 
reference to arbitrators, vide Penvice v. Williams, 2.3 Ch.D. 35. 

685. Power of arbitrator to call for pleadings and allow amend¬ 
ments. —“In some cases it may be desirable that pleadings or points of 
claim and defence shall be delivered so that each party may know the 
exact issues which have to be tried and the case he has to meet. Points 
of claim and defence are similar to pleadings in an action. The arbi¬ 
trator has a discretion to order them, and after hearing the parties he 
should do so if he thinks that they are necessary for properly defining 
the issues to be tried.”— Russell, 15th Edn.. p. 135. Where points of 
claim and points of defence have been delivered by the parties to an 
arbitration the arbitrator is not bound to allow an amendment by the 
defendant setting up a defence not disclosed by the points of defence. 
It is within the discretion of the arbitrator to admit or refuse to allow 
such an amendment, but he must exercise his discretion on judicial 
principles. Crighton & Law Car and General Insurance Cor., 80 I.J.K..B. 
49 = (1910) 2 K.B. 738. In the above case Lord Coleridge J. observed : 
“In this case we have to decide a question of some importance in regard 
to the discretion of an arbitrator to allow one of the parties during the 
course of an arbitration to add another ground of defence to the defences 
already disclosed in the points of defence ordered to be delivered by him. 
The arbitrator was asked to hold as matter of law that he was bound to 
amend, and had no discretion to refuse to allow the amendment to be 
pleaded. He said, however, that, if the matter was within his discretion, 
he refused to allow the proposed amendment. The question which we 
have to determine is whether an arbitrator was right in his view of the 
law. The matter has not been the subject of distinct and definite dcci- 
sion, but there are cases which bear upon the point at issue. In Lloyd 
Ltd. v. Sturgeon Falls Pulp Co., 85 L.T. 162, the question arose whether 
certain documents referred to in a paragraph of the case alone consti¬ 
tuted the point in dispute in reference to the contract, or were in the 
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nature of pleadings or particulars which were capable of amendment 
bv the arbitrator, and whether the arbitrator could amend the pleadings 
J as to order the rescission of the contract. i he decision of the court 
was that the documents in question were in the nature of pleadings an 
Darticuiars, and that they were therefore capable of amendment py the 
arbitrator 5 'We are o£ Opinion', said Mr. Justice 

the considered judgment o£ the court, 'that it is in the discretion ot the 
arbitrator to allow amendments oil such terms as he may think fit in oidci 
to allow the parties to raise such points, and that if the claimants clam, 
such rcscisskm of the contracts it will be open to the arbitrator to make 
any amendment he may think ht to enable the claimants nlence 

of facts which entitle them to rescind the contract 1 heietoie, *o tat 
as the court decided the point, it seems to me that the-case is.a gui ^ 
case, if, indeed, it is not decisive of the matter. e g e ned by 

arbitrator is bound to admit an amendment is veiy " the arbitrator 
the admission which was perforce made by counse , , . ^ ‘ no 

must come to a stage in the proceedings at which it Q £ 

amendment could be allowed, and, it so, it seems to us to be vcry^suont 

argument in favour of a discretion existing in t ie a . . arbi- 

refuse amendments of this class....We are of opimoiithat the aibi 

trator had a discretion to admit it or to leluse permissi . • |lot 

amendment. Whether he exercised his discretion wise y c j ^ j 

for us to decide. But 1 should like to point out in t le e\ I . . 

words the principle which should guide the arbitrator ui admitting 

amendments of this class. Very strong language has ^een n ' , 
courts in favour of the making of amendment wheic it cyn . • 

without manifest and grave injustice to the ol * lc1 ' slt C ;; . !\ ., > xc 

Bowen, in Cropper v. Smith, 53 L.J.C. 891 =26 Ch.l . 700. saicl :1 have 

found in my experience that there is one panacea whic i iea s J r 
in litigation, and that is costs. 1 have very seldom, if e'er, )eei 
tunate enough to come across an instance, where a pci son \a 1 

mistake in his pleadings which has put the other side to sue a i ‘ ‘ i 

as that cannot be cured by the application of that healing met ic ’ A t 
in Indigo Co. v. Ogilvy, (1891) 2 Cli. 31, Corel Justice Lindley gate c 
to the same doctrine; and further, in the case ol Ilubbat t v. 

L.J.Ch. 536, Mr. Justice Stirling (as lie then was), following tlic dec 
in Cropper v. Smith, 53 L.J.Ch 891 =-26 C.h.D. 700, said that a. a ttend 
merit ought not to be refused even if it amounts to an 1,111,1 ‘ ' » 

the nature of the action, vet it was one which ought to >t a ’ . 

these circumstances we think that the arbitrator was not >ollnt ‘ . 

the amendment. We think it was within his discretion to it l, se ‘ 

it ; hut we wish to point out the governing principles o * IU thsetP v. 

to guide him in the exercise of his discretion . Sec a . , / ' 

Bowyer, 9 C.B. (N.S.) 284 = 30 I-.J.C.1\ 1 : Uoytj v. St " r ^"; r V’; t Vnror has 
Where an entire suit has been referred to arbitianon. i « ‘ . 7 

power to allow an amendment of the plaint in ordei to tone . ‘ , 

in a date given therein, when the amendment is one w u< ' 1 lc / mi , 
power to allow' it if it tried it, even though the com t iat it 1 7()() __ 

amendment on previous occasion. 7 V//W v Ketlayui i. ~ ^ 

(1939) P.W.N. 703 = A.I.R. 1939 Pat. . r »97 —18r> Ind.C.as. . irl)i . 

686. Amendment altering terms of submission. #) ‘ # - and 

trator was appointed having all the powers ol a )u< a ' - , 

of a Judge at Chambers, he has no powers to strike out or acid 

as to alter the terms of the submission undci which ns P ( 

46 
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must make a final end and determination of all the matters before him. 
Wilson v. Concle Jj'isx Ky., 31 J.Jt\ 23U. 1 he court will not allow an 

amendment so as to introduce a new cause of action, where a cause has 
been referred by consent under an order which does not reserve power 
to the arbitrator to amend. Is or will they permit the plaintilf to revoke 
the submission where there is no suggestion of any breach of faith on the 
part of the defendant. Smurihwaiie v. Richardson, 13 C.B. (N.S.) 463. 

687. Principle to be followed by arbitrators in allowing amend¬ 
ment. —In dealing with amendments generally the arbitrator should 
follow the principles adopted by the court.— Russell, 15th Edn., p. 137. 
Under rule 17 of Older Vi of the Civil Procedure Code, “the Court may 
at any stage of the proceedings allow either party to alter or amend his 
pleadings in such manner and on such terms as may be just, and all such 
amendments shall be made as may be necessary for the purpose of deter¬ 
mining the real question in controversy between the parties’’. In inter¬ 
preting a similar rule, Amir Ali J. in Shmu Ratter v. Abdul Kadir. 16 
ind.Cas. 250 (232) = 16 C.W.N. 1009 = 23 M.JL.J. 321 = 12 M.L.T.. 338 = 
(1912) M.W.IM. 935 = 10 A.C.J. 259 = 14 Bom.L.R. 1034 = 35 Mad. 607 = 
16 C.JL.J. 596 (P.C.), observed : “The first part of the section leaves iti 
in the discretion of the court to frame such additional issues as it thinks 
lit, whilst the latter makes it imperative on the Judge to frame such, 
additional issues as may be necesasry to determine the controversy between 
the parties”. In 7'urabalishah v. Bibi Naju, 25 Ind.Cas. 863 = 8 S.L.R- 
28, Boyd A.J.C. said : “Now amendments may be divided into two classes, 

(i) cases in which the plaintiff wishes to correct a clerical mistake or a 
bona fide wrong description due to some ignorance or carelessness, and 

(ii) cases in which he tries to add, by proving some new cause of action, 
to the dispute which already exists. Cases of latter class would not fall 
within rule 17 of Order VI ; for the determination of the determination 


of the new questions so raised would not be necessary to the settlement 

of the controversy which existed when the suit was brought.The 

said rule is an exact copy of rule 1 of Order XXVIII of the Rules of the 
English Supreme Court, 1883 ; and it has been often held that we should 
be guided by the best English decisions on the question. Here are a few 
ol the best known dicta. In Teldesley v. Harper, (1878) 10 Ch.D. 393 
(396), Bramwell L.J. said : ‘My practice has always been to give leave to 
amend unless I have been satisfied that the party applying was acting 
mala fide, or that by his blunder, he had done some injury to his 
opponent which could not be compensated for by costs* or otherwise. I n 
Weldon v. Neal, (1887) 19 Q.B.D. 394 (396) = 56 L.J.Q.B. 621. it is said : 
‘However negligent or careless the first omission and however late the 
proposed amendment, the amendment should be allowed if it can be 
allowed without injustice to the other side’. Again in Cropper v. Smith, 
26 Ch.D. 700 (710) = 53 L.J.Ch. 891, Bowen L.J. says that the court should 
correct any kind of mistake if it can do so without injustice ; and in 
other cases it is pointed out that the party desiring amendment at the 
late stage can be mulcted in costs.” In Steward v. North Metropolitan, 
16 Q.B.D. 556 (558) Lord Esher said : “A rule has been enunciated by 
the court which is rather a rule of conduct than a rule of rigid law such 
as can never be departed from ; because I take it that the court mig t 
depart from it if there were very exceptional circumstances in any parti - 

* Vide the observation of Bowen L .]■ * n Cropper v. Smitti (1884) 26 Ch.D. 700 
(744), where the observed : “There is one panacea which treats every sore in litigation. 


and this is cost”. 
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cular case leading the court to think that it could not be right to apply it. 
It is nevertheless a rule of conduct which must be generally followed . 
The power is discretionary but the discretion must be exercised judicially. 
Ramjiram v. Shaligram. 11 Ind.Cas. 481 (491)= 14 C.L.J. 188; Damodar 

v. Go pal, 7 All. 79 (83). . 

688. Hearing counsel.—It is competent to arbitrators under the 
Friendly Societies Act, to decline to hear counsel. Macqueen and Not¬ 
tingham Caledonian Society. In re. 9 C..B. (N.S.) 793. All arbitrators have 
a like discretion. Ibid. But generally, the enquiry before an arbitrator 
is assimiliated as near as may be to the proceedings on a trial in the courts. 
The parties are usually attended or represented by their solicitors 
or counsel, who conduct the proceeding on behalf of their respective 

clients, and it would not be safe for any arbitrator to object to such 

recognised procedure, oi to refuse to permit solicitors or counsel to appear 
for either party .—Russell on Arbitration, 15th Edn., p. 142. On a case 
being referred, the plaintiff attended before the arbitrator by counsel, 
without giving the defendant notice of his intention so to do. 1 he 
defendant requested an adjournment to give him time to instruct counsel : 
|>ut the plaintiff refused to consent unless the defendant paid the cost 
of the day. The arbitrator proceeded ex parte> and certified in favour 
of the plaintiff. The court stayed the certificate, and referred the matter 
hack to the arbitrator, and disallowed the plaintiff his cost of the day. 
Whatley v. Morland, 2 C. & M. 347 = 2 Dowl.Pr.C. 249 = 4 Tvr. 255 = 3 
I, f Ex. 58. Baxley B. observed : “It is not reasonable that one partv 

should have the asristance of counsel, and the other not, without at least 

having the option of employing counsel or not. at his discretion. Distinct 
notice ought to have been given : and I think, therefore, that the plaintiff 
war, not entitled to the costs of the day.” In Gatiga Sahai v. Lekhrai 
Singh . 9 All. 253 (261). the court observed quoting: from Russell on 
Arbitration : “There may he ample misconduct in a legal sense to make 
the court set aside an award, even where there is no ground for imputing 
the slighest improper motive to the arbitrator. Thus the award will be 
set aside, if the arbitrator refuse to postpone n meeting for the purpose 
of allowing a partv time to get counsel on his part, where the other side 
unexpectedly appears hv counsel”. It is not *afe for an arbitrator to 
exclude a counsel from the meeting where a partv is expected to get 
substantial help from him. Vide FTaigh v. Haigh, ('1861') 3 D.F. R- T. 157 = 31 
E.f.Ch. 420 = 8 fur. (N.S.) 893 = 130 R.R. 73 (a case of disallowing a 


party’s son) 

689. Whether 
Fnorh and 7aretzk\ 
Moulton L.f. said 


arbitrator himself call for witnesses.—In Re 

etc. fl910) 1 K.B. 327 = 70 LfK.R. 363. Fletcher 
: “In Coulson v. Disborough 0 894) 2 OB. 316 T.ord 
Fshrr M R. said : ‘If there be a person whom neither’ partv to an action 
chooses to call a witness, and the fudge thinks that that person is able 
to elucidate the truth, the fudge in mv opinion, is himself entitled to 
call him.* Tf that means that the fudge is entitled to call hint when 
either side objects. I am satisfied that there is no basis for that dictum .... 
Rut the dictum certainly does not lav down, in mv opinion, and it is 
certainly not the law. that a fudge, or anv person such as an arbitrator 
in a judicial position, has anv power to call witnesses to fa«~t : himself 
against the will of either of the parties". See also Russell, 15tli Fdn.. o. 
144. On the basis of the above case the learned author said : “The 
arbitrator would be euiltv of a breath of dutv if. contrarv to the will 
of the parties, he called a witness to fact. The will of the parties may 
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be expressed during the proceedings or in the submission, but, unless 
with the consent of the parties, an arbitrator has no right to call a witness 
himself/* Ibid. Commenting on the above passage Sarkar in his Law 
of Arbitration said that in India by reason of order 16 rule 14 of the 
C. P. Code of 1908, the Court has power to call a witness not called by 
either party, if it thinks necessary, and there is no requirement in the 
rule for getting the consent of the parties and hence according to him 
the above statement of law is not applicable to India, as here the arbitrator 
has the right to examine witnesses even if objected to by the parties. 
Sarkar p. 179; see also 145 Ind.Cas. 1 = 14 P.L.T. (Sup.) 1 = 12 Pat. 359 = 
A.I.R. 1927 Pat. 306: 159 P.L.R. 1911 ; 2 Ind.Cas. 347 = 5 L.B.R. 1. 

690. Duty of arbitrator to hear witnesses produced by the party. 

—The award may be impeached if the arbitrator make his award without 
having heard all the evidence or having allowed the party reasonable 
opportunity of proving his whole case. Ganga Sahai v. Lekhraj Singh, 
9 All. 253 (264). The refusal of an arbitrator to examine witnesses is 
sufficient misconduct on his part to induce the court to set aside his 
award, though he may think that he has sufficient evidence without them. 
Phipps v. Ingram, 3 D.P.C. 669. See also. Johnston v. Cheape, (1817) 
5 Dow. 247. Where arbitrators promised to hear witness but made the 
award before, the award was set aside. Earl v. Stocker, 2 Vern. 251. 
Where an arbitrator refused to receive further evidence, tendered by the 
plaintiff after the close of his case, in consequence of the defendant 
declining to call evidence of his. and urging that no case had been made 
out. the court refused to set aside the award on the ground. Hanning v. 
barker, 13 L.T. 795=14 W.R. 328. 

The general rule is that arbitrator should hear all the evidence 
material to the question which the parties choose to lay before him as 
on a trial before a tribunal. It has been said that he may exercise some 
discretion as to the quantity of evidence he will hear.— Russell on 
Arbitration . 9th Edn., p. 143. See also. Nickalls v. Warren, 6 Q.B. 615-- 
14 L.J.Q.B. 75, per Lord Lenman C.J.; Maplin Sands, In re, 71 L.T. pb, 
594. Improper rejection of evidence may be a ground for setting aside 
an award. Johnstone v. Cheape, 5 Dow., 247 : Samuel v. Cooper, 2 A. 
%z E. 753; William v. Wallis, (1914) 2 K.B. 478; Reddell v. Sutton, a 
Bing. 200 ; Phips v. Ingram . 3 Dow.C. 669. 

The first and most important question in this case is, what was the 
subject in dispute between the parties when this arbitration was had 
tecourse to ? That is a subject upon which, according to all the 
authorities, parol evidence mav be received, and of course must be 
t ereived, because otherwise arbitrators might to taking upon themselves 
to determine matters which had never been in anv way submitted to 
them.’* Per Fry J. in Green & Co. and Balfour & Co., (1890) 63 L.T. 
325 (327). See also. Re Mounder, (1883) 49 L.T. 535; Pepper v. 
Gorham. 4 Moo. 148 : Sugar Suhph v. Trade Society, 38 T.L.R. 684 ; 
Ramsden & Co. v. Jacobs, (1922) 1 K.B. 640 ; Badruddin v. Amir Begam, 
13 Ind.Cas. 520 (523), on appeal Amir Begam v. Badruddin, 23 
625 = 36 All. 336 (P.C.) : Ramrhand v. Butaram, A.I.R. 1931 Lah. 65 = 130 
Tnd.Cas. 833 : Harisingh v. Kankinara Co., A.I.R. 1921 Cal. 1657 = 66 
Ind.Cas 389 = 34 C.L.J. 39; Hardware v. Ahmad, 13 C.W.N. 63. 

691. Duty of umpire to hear evidence from the oarties .— Prx ™* 
facie the duties of an umpire are the same as those of arbitrators. The 
umpire must hear the evidence of the parties and their witness it 
application is made to him to do so by either party, notwithstanding that 
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the same evidence has already been adduced before the arbitrators. The 
umpire is not justified, in the face of an objection by either party in 
taking any part of the evidence from the notes of the arbitrators unless 
there are specific provisions in the submission permitting h!m to do so 
S,7ar«m v. fusil Chandra, 64 Ind.Cas. 706 = 3 U.P.L.R. (A.) 60 ; 
v. Jasodhan, A.I.R. Lah. 347 ; Jenkins v. Leggo, \ 1 MQB 71 , James 
Finlay v. Asudamal , 5 S.L.R. 89 = 12 Ind.Cas. 637; E. Miller v. Dhana 
Singh, 63 Ind.Cas. 141=15 S.L.R. 68. It is legal misconduct on the pait 
of the umpire to decide the case without giving notice to the parties or 
hearing their comments on the evidence produced or on the evidence 
recorded by the arbitrators. James Finlay & Co. v. Asudamal 5 S.L.R. 
89=12 Ind.Cas. 637. See also. Firm Dhariosing v. Firm of rtamc/irtm/, 
AI R. 1924 Sind 27; In re Brook, (1864) 33 L.J.CP. 246_10 Jur. (N.S.) 
704 = 16 C.B.N.S. 403 = 143 E.R. 1184 = 10 L.T. 378; Salked, In re >}- 
A. 8c E. 767=4 P. 8c D. 732. But the objection to the umpire proceeding 
without re hearing the witnesses may be waived by the conduct of the 
parties. Salked, In re (supra). See also, Tunno and Bird In re. a B. K 
Ad. 488 = 3 L.J. (N.S.) K.B. 5 ; Half v. Lawrence. 4 T.R. 589 ; Re 
& Leggo, 1 Dowl. N.S. 276; Re Howley & North Stapps Ry. Co 64 E.R. 
15; Chatturbhuj v. Deokram, 79 Ind.Cas. 769 = 26 Bom.L.R. 84 — A.I.R. 
1924 Bom. 370. 

692. Evidence must be Tendered.—In Craven v. Craven, 7 Taunt. 
644 = 1 Moore 403=18 R.R. 623. Gibbs C.J. observed: “Next, whether 
the arbitrator’s conduct requires the award to be reviewed. I agree wit i 
the defendant’s counsel, that it is not sufficient to put an abstiact propo¬ 
sition to an arbitrator, and upon his answer, decline to give evidence, or 
prefer a claim, and then complain of it. but he should tender a spcci ic 
case and specific evidence.’’ See also. Glazebrook v. Darns, 5 B. 8c C. 
534 ; In re Marsh , (1847) 16 L.J.Q.B. 330 ('333). 

693. When arbitrator can refuse to take evidence. In Johnstone 
v. Cheape , 5 Dowl. 247. the arbitrator, well-known to the parties tor is 
skill in the subiect of reference, acting under a submission reciting t at 
the parties has “confidence in him as a fit person.” and had confidence 
in his judgment” to carry into effect certain improvements upon lam s, 
and apportion expenses among the parties, refuses to communicate t e 
notes of his opinion, or a draft of the award, before it was pronoun* ec 
to one of the parties applying for such notes or drafts, and refuses to 
receive proof of alleged material facts laid before him bv the same parts . 
he being himself a competent judge of the subject, and chosen fm that 
reason, and having’ no doubt in his mind, the award was held gooc 

notwithstanding that refusal Lord F.ldon L.C. said: The parties 

knew who the arbitrator was ; and T c ce nothing^ in the piocecding to 
show that he acted corruptly or even improperly.” 

In Fads v. Williams. 4 De M. 8c C. 674 = 1 Tur.N.S. 193 = 3 W.R. 98. 
bv an agreement for the lease of a coal mine it was stipulated that t ic 
rent and terms of working the mine should be determined bv R.TT. an 
T. S. and in case of their not agreeing - then the same should be determine < 
bv a person nominated bv R. H. and T- 3. before entering nnon T ^ 
reference: R. H. and f. S. chose T. P. as umpire, entered upon tnt 

reference, but refused to examine anv witnesses : and award was n timate \ 
made signed bv R. IT. T- S. and T. P.. with which the intern e essee 
was dissatisfied. A suit was filed bv the lessor for the specific pci mm.in e 
of the contract, various grounds of objection were raised 'V tie c ^ ' * 

one of them was that the arbitrators refused to examine tic n 
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holding that the objection was not valid. Lord Cranworh L.C. observed: 
“I do not however agree in the suggestion, that it was incumbent on the 
referees to examine witness. I do not think, that when a matter is 
referred to surveyors or other persons of skill to fix the value of property 
to be brought or let. that the meaning is that they are necessarily to 
examine witness ; they are entrusted from their experience or observation 
to form a judgment which the parties referring to them agree shall be 
considered satisfactory. I do not therefore think that in the present case 
it is an objection that the referees did not examine witnesses, provided 
they bona fide meant to say that they know enough of the subject to 
decide properly without doing so.” See Russell on Arbitration, 13th 
Edn., p. 353, citing Rattomley v. Ambler, (1878) 38 L.T. (N.S.) 345; 
Wright v. Hoivson, (1888) 4 T.L.R. 386; Jordeson & Co. v. Kopparbergs 
Aktiebolag, 41 LI.Re. 201. No evidence need be taken when arbitrators 
are authorised to decide the dispute on their own knowledge or without 
taking evidence. Larhmi v. Sheonath, 54 Ind.Cas. 443 = 42 All. 185 = 
18 A.L.J. 78; Ram Lai v. Mahadeo, A.I.R. 1925 Oudh. 741 =89 Ind.Cas. 
832 ; Chidambaram v. Ayyappa, A.I.R. 1935 Mad. 152 ; Venkata v. 
Rarniah, A.I.R. 1935 Mad. 184 = 155 Ind.Cas. 381; Daulat v. Ratna, 
A.I.R. 1926 Bom. 527 = 28 Rom. L.R. 986 = 97 Ind.Cas. 673 (F.B.) ; 
Ramchand v. Goxtintlram , 53 Ind.Cas. 337 : Rasiro v. Mahomed, 24 Ind. 


Cas. 264 = 7 S.L.R. 113. 

In other cases the arbitrator should hear all the relevant evidence 
which the parties choose to place before him. But he has some discre¬ 
tion to regulate the quantity of evidence. Nickalls v. Warren, (1844) 6 
O.B. 615 (618); Maplin Sands, In re, (1849) 71 L.T. 56 (594). 

694. Refusal to lake evidence in otlier cases. —The refusal by 
the arbitrators to admit evidence which was unnecessary and which would 


not have in any way influenced their decision, does not amount to mis¬ 
conduct. Louis Drefus v. Araromal Shivdayal, 3 S.L.R. 164 = 4 Ind.Cas. 
1151. So also the failure of the arbitrator to ask the parties whether 
they desire to produce any witnesses for examination is just such a slip 
in his procedure which does not go to the substance of his decision. 
V Po Kyaw v. U Shire Mva. A.I.R. 1935 Rang. 308 = 158 Ind.Cas. 83^. 
Any party wishing to set aside an award on the ground that the arbi¬ 
trators in ariving at an unfair award either refused to hear somebody 
or heard the matter without giving notice of the hearing, undertakes the 
burden of satisfying the court that this is what really happened Gobtna 
Singh v. Rhirgunath, 82 Ind.Cas. 16 = 46 All. 686 = A.I.R. 1924 All. 788- 
22 A.L.T. 676. Parties had submitted their accounts to an arbitrator 
and a report had been made, and a meeting was fixed to close the accounts. 
At the meeting one of the parties tendered in evidence fresh documents 
which he had discovered relating to the accounts, and the arbitrator 
after looking at them, declined to go into them. Held, it was not miscondu 
affecting the validitv of the award, but a rejection of evidence was 
within the arbitrator’? authority. In re Marsh, 16 L.J.Q.B. 330. 

But refusal bv an arbitrator to admit material evidence is evidence 
of misconduct. Williams v. Wallis 6- Cox , (1914) 2 K B. 478=83 L.J.KB. 
1296. There Atkin J. said: “It is clear that the evidence tendered y 
the appellant was material, and if in fact the arbitrator did reject it. t at 
in my opinion, would be evidence of misconduct entitling the County 

rnurt Tudor to set aside the award.” . . T 

In Hurdvarv At,,11 v. Ah me,l Af»W. IS O.W.N. 6S <70). Fletcher J. 
said: “Whether the arbitrators should or should not heai evidence a 
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the parties by counsel or otherwise must depend on the particular circums¬ 
tances in every case. 1 he rule vests a discretion in the arbitrator which, 
like every other discretion vested in a person exercising judicial functions, 
must be exercised in a judicial manner. 'Thus, there are many arbitrators 
where the arbitrators are experts where it is not necessary for them to 
hear evidence or the parties, as the arbitrators have themselves the expert 
knowledge rendering them capable of deciding the matter without hearing 
evidence of parties. On the other hand, the reference may be such that 
the arbitrators cannot decide the matter in dispute without hearing 
evidence and the refusal to hear evidence, in such a case, would amount 
to misconduct on the part of the arbitrators.” 

695. Recording of evidence in the Presence of Parties.—An 
Arbitrator must record evidence in the presence of both panics, allowing 
each to examine and cross-examine the witnesses produced by the other! 
Where an arbitrator records the evidence of one party in the absence of 
the other party, he is guilty of judicial misconduct and his proceedings 
are vitiated. Mohammad Afzal v. Abdul Hamid, 88 Ind.Cas. 101 = A.I.R. 
i9^5 Lah. 370=/ L.L.J. 463 = 20 P.JL.R. 700. The well-known rule is 
that the arbitrator cannot refuse a hearing deliberately or to take evidence 
of one party behind the back of the other. Silaram v. Susil, 01 Ind.Cas. 
700 ; Abdul v. Ismail, 80 Ind.Cas. 773 = A.I.R. 1925 Pat. 405 = 6 P.L.T. 544 ; 
UoRyal Commission v. Trading Society, (1022) 38 T.L.R. 081 ; Ramsdcn v. 
Jacobs, (1922) 1 K.B. 040 = 91 L.J.Iv.B. 432; Bathe v. Billiubham, (1894) 
1 O.B. 107 (110) ; Harvey v. Shelton, 7 Beav. 455 ; Tidswell, In re, 33 Bea\. 
213 ; Drew v. Drew, 2 Macq. 1 ; Hick, in re, 8 1 aunt. 091 ; Dobson v. Groucs, 
14 L.J.Q.li. 17 ; In re, Flews and Middleton, 0 Q.B. 8 15 ; Oswald v. Grey , 
24 L.J.Q.B. 09 ; Brad dick v. Thompson, 8 East 344 ; Phipps v. Ingram, 
3 l)owi. 009; Re O’Conor & Whitlaw, 88 L.J.K.B. 1242; Sharpe v. 
Bitkeridge, 3 Dowl. 102; In re Brein ir Brien, (1910) 2 l.R. 84; /// re 
C iregson & Armstrong, 70 LI. 100 ; Walker v. t'orbisher, 0 Ves 70 • Re 
Tuerst Bros. (1951) 1 Lloyd's Rep. 429. But the above rule is not always 
observed in commercial or mercantile arbitration. Tide Trench Govern¬ 
ment v. Tsurushima Maru, (1921) 37 T.L.R. 901 ; but see Harvey v 
Shelton, 7 Beav. 455 = 13 L.J.Ch. 400; Matson v. I rower, 1 Ry. & Moo 
17 ; Brook and Dalcomyn, In re, 10 C.B. (N.S.) 403 = 33 L. J.C.P 240 • The 
Warwick, (1890) 15 P.D. 189. ' 

Where in arbitration proceedings, one of the parties is in jail, and 
the tact of Ins being in jail is an obstacle, known to all the panics con¬ 
cerned, to the examination of one party in the presence of the other 
pai ties, it cannot be said that the examination of one party by the arbi¬ 
trator in the absence of the others amounts to misconduct which will 
vitiaLe his award. Ramakoteswara v. Suryanarayana, (1940} M W X 
808 = 52 LAV. 373 = A.I.R. 1940 Mad. 905 = (1940) 2 MX.J.35G. ' 

696. Admission of inadmissible evidence by arbitration.—In D 
Graham v. Kewelrarn, 4 S.L.R. 196 = 9 Ind.Cas. 712 (715), the court: 
observed.- 1 hey (arbitrators) may have to take evidence outside the 
jurisdiction of the subject which they have to decide but if their award is 

within their jurisdiction, the fact that they had taken evidence whit h 

pioved to cover matters outside their jurisdiction would not necessarily 
invalidate the award or make their proceedings improper. Talkingham v. 
\ ictona Railway’s Commissioners, (1900) A.C. 452 (4f>4) = 09 7, ) I\C 

L ‘T* r 06 ” Scc also - Aisabai v. Essaji, 19 Ind.Cas. 934 = 38 Bonn 
60. In the first case referred to above. Lord Davey said: It was then 

argued that the award was shown to be bad because it appeared from the 
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evidence that the arbitrators had spent some days in taking evidence on 
the claims which were admittedly not referable. The dictum of Cheasley 
B. quoted was, that a person exceeds his jurisdiction by prosecuting a 
judicial inquiry in a matter over which he has no jurisdiction quite 
independent ol the judgment eventually given.’ This was no doubt 
light as applied to the circumstances of that case. But if it was intended 
to lay down that an award cannot be maintained whenever it is made to 
appear that the arbitrator took evidence on matters which turned out 
not to be within his jurisdiction (as contended by the appellants) their 
Tordships cannot agree. It may be necessary to take evidence in order 
to ascertain whether the matter is within his jurisdiction or not, and 
where the claims referred are so mixed up together as in the present case 
it is impossible to say that the evidence might not be received. See also 
Howard v. Wilson, 4 Cal. 231. B. Das v. The Broach E. S. & D. Co., 
108 Ind.Cas. 18=A.I.R. 1928 Bom. 55 ; Eastern Counties Ry. v. Robertson, 

6 Man. & G. 38. . 

It is no ground for impeaching an award that the arbitrator has been 

mistaken in point of law as to the admissiblity of certain evi ence. 
Armstrong v. Marshall, 4 JDow.Pr.Cas. 593 = 1 H. &: W. 643, Hugger v. 
Baker, 14 L.J.Ex. 227. If a cause is referred to a barrister and tie 
improperly admits evidence, the court will not disturb Ins awara. 
Berryman v. Steggal, 22 L.J.C.P. 150 = 9 Bing. 679. An arbitrators 
decision on the admissibility of evidence before him is final. Symes v. 
Goodfelloiv, 2 Bing. (N.C.) 352 = 5 L.J.C.P. 153 See also Wilson v King’ 
(1835) 2 C. & M. 689 = 3 L.J. (N.S.) Ex. 212; Campbell v. 1 ^anlme. 
1 Price 81 * Fariell v. Eastern Counties Railway Co., 2 hx. 

17 L J Ex 223 A plaintiff tendered in evidence boo S contain m 
entries made by himself, which being objected to as inadmissible, the 
arbitrator stated that the same strictness was not required as on aitr 

and received the books. Held no ground for setting aside the awaid 

for misconduct on Iris part. Hugger v. Baker. 2 D. & L ' "If 

W q-14 HEX 227. Ill the above case Pollock C.B. obseived. 

l 4 '•*- j- rr» irt according to law makes a mistake, which 

an arbitrator intending to act d. the party injured thereby has 

is not appaient o difference between a mistake as to law and 

no redress and there ™ ^fference between > H . & W . 2 ; King 

Tlule'nX re. (HH3) 2 KB. 32 S <36) ; Absalam v. Great Western, 102 

L J I 697 ^R^ceiving "inadmissible evidence which goes at the root of 
697. £ ec ^ ntra " for t he sale of sugar contained no provision foi the 
the case.— A comiact i production by the sellers was prevented 

suspension of deUver.eS be it o ,the t P e . r nor any similar cIause . 

o.int to t cause beyond ^heir control, the production by the sellers was 
Owi g lessened” and they suspended delivery. Disputes having 

prevented ■ had to arbitration. A former contract between the 

31 , containing such a suspension clause as to the above was produced 

Pal ,be arbitrator 8 by the sellers. The arbitrator made an award simply 
that ••the se lerT are entitled to suspend delivery under this contract. 
The court was satisfied that, in making this award the arbitrator was 

influenced by the terms of ^"'obse^ed-^^There is another way 

contract must be s « . as,d ^£" J' lusted It may be that the rules 
in which this conduston m g ] courts m no ' 5e str i c tly enforced 

of evidence wl ” c f al e a , C al ^ itrator . it is unnecessary to express an opinion 

wh^thefthTt S is so or not.Vu when it appears that an umpire allows to be 
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given, and acts upon, evidence which is absolutely inadmissible, and 
which goes to the very root of the question before him, this court has 
ample jurisdiction to set the award aside on the ground of legal 
misconduct on the part of the umpire.” Waljord Baker v. Alacfie & 
Sons, (1915) 84 L.J.K.B. 2221. See also, Aisabai v. Essaji, 38 Bom. 60 = 
15 Bom. L.R. 392=19 Ind.Cas. 934. 

698. Refusal of offer without prejudice, if evidence. —^Discus¬ 
sions with a view to settlement at a preliminary meeting before the 
arbitrator must be deemed to have been without prejudice. The 
arbitrator cannot permit his judgment to be influenced by the fact that 
an “offer without prejudice” had been made and refused. Letters or 
conversations “without prejudice” cannot be taken note of by the 
arbitrator. Storesbury v. 1'urner , (1943) 1 K.B. 370=112 L.J.K.B. 365. 

699. Power of arbitrators to take evidence of parties anti 
witnesses. —Under section 43 of this Act the court is to issue the same 
process to the parties and witnesses when the arbitrator or umpire desiies 
to examine them as the court issues in suits tried before it. Under that 
section the expression “process” includes summonses and commissions for 
the examination of witnesses and summonses to produce documents. Vide 
section 43 (post). 

700. Unstamped document. —Section 35 of the Indian Stamp 
Act enacts that “no instrument chargeable with duty, shall be admitted 
in evidence for any purpose by any person having by law or consent ol 
parties authority to receive evidence, or shall be acted upon, registered 
or authenticated by any such person or by any public officer, unless such 
instrument is duly stamped.” In Hardumy Mull v. Ahmed A lusaji, 13 
C.W.N. 63 (68) = 1 Ind.Cas. 371, Fletcher J. observed: “The arbitrators, 
even though the parties do not take objection, arc bound by the Indian 
Stamp Act to take notice of any omission or insufficiency in the stamping 
of any document produced before them. They are also to require under 
the proviso (a) to section 35 of the Indian Stamp Act, before they receive 
in evidence or act under the submission, the payment of the necessary 
duties and penalties (see Russell on Arbitration. 9th Edn., p. 137). In 
the present case, the arbitrators being persons having, by the consent of 
the parties, authority to receive evidence, acted upon the two submis¬ 
sions to arbitration without the same being duly stamped contrary to the 
provisions of section 35 of the Indian Stamp Act.” Sec also, Russell on 
Arbitration , 15th Edn., p. 149. But where they 
document in evidence suth admission cannot be 
Section 36 of the Stamp Act is a bar. Kali Charan 
C.W.N. 87 = 82 Ind.Cas. 116 A.I.R. 1924 Cal. 794. 
the English law: “The arbitrator or referee, even though the parties do 
not take the objection, is bound by the Stamp Act, 1891, to take notice 
of any omission or insufficiency in the stamping of any document 
produced before him. Maritime Insurance Co. v. Assecuranz Union Von 
1865 (1935) 79 Sol.Jo 403 — 52 Ll.L. Rep. 16. He is also to require 
payment of the necessary duty and penalties before receiving it in 

evidence.” Russell , 15th F.dn., p. 143. 

701. When arbitrator can proceed ex parte. —The arbitrators 

ire bound to appoint a time and place of the hearing. Harihcary Mu/I 

v 4hrned Musaji, 13 C.W.N. 63 (70). An enquiry before an arbitrator 

should be assimilated as near as possible to proceedings in a trial in a 

court of law and therefore a party to the arbitration must not only have 

47 


have admitted the 
called in question, 
v. Mani Mohan, 28 
Russell thus states 
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notice of the time and place of the meeting but he should be allowed 
reasonable opportunity of proving his case either by evidence or by 
arguments or by both and of being fully heaid. The notice must be 
sufficiently long in order to give the party that reasonable opportunity 
if he wants to be heard. If there is no sufficient notice, there cannot be 
a proper hearing nor a valid award, because a person’s legal rights can¬ 
not be determined without giving him an opportunity of being heard. 
Pratap Singh v. Krishna Prasad, 33 Bom.L.R. 1357 = 135 Ind.Cas. 174 = 
A.I.R. 1932 Bom. 68. In Udai Chand v. Debibux, 60 Ind.Cas. 987=47 
Cal. 951, Mookerjee J. said: “As regards the second point, reliance has 
been placed by the appellant upon the decision in Gladwin v. Chilcote, 
9 Dowl. P.C. 550 = 5 Jur. 749 = 61 R.R. 825. That case is an authority 
for the proposition that in general the arbitration is not justified in 
proceeding ex parte without giving the party absenting himself due 
notice. It is advisable to give notice in writing to each of the parties or 
their solicitors, and the notice should express the arbitrator’s intention 
clearly otherwise the award may be set aside: Waller v. King, 9 Mod. 
63 = 88 E.R. 317; Wood v. Leake, 12 Ves. (Jur.) 412 = 33 E.R. 156; and 
Hall v. Anderson, (1840) 8 Dowl. P.C. 326. There is no statutory rule, 
however, that if an arbitrator proceeds ex parte without giving notice 
of his intention to proceed in that manner, the award made by him must 
be set aside. In the absence of such an inflexible statutory provision, 
the procedure commended in Gladwin v. Chilcote, 9 Dowl. P.C. 550 = a 
Jur. 749 = 61 R.R. 825, and the cases mentioned can be regarded as a 
rule of prudence and convenience. As Lord Denman C.J. put it m 
Scott v. Vondon, (1844) 6 Q.B. 237 = 8 Jur. 1114=115 E.R. 92, the law 
is that, if either party, after the arbitrator has given him sufficient notice 
and proper opportunities of attending, will not appear, the arbitrator 
may proceed in his absence. There is obvious good sense in the view 
that notice that the arbitrator will proceed with the reference on a certain 
day is notice that he will then proceed ex parte if one of the P al “ e ^ 
absents himself without sufficient reason. But let us assume that wne 
an award has been made ex parte, the absent party may prima facte oe 
deemed to have been prejudicially affected thereby ; surely, it is open 
his adversary to rebut that presumption. If, for instance, it is ma . 
fairly clear that notwithstanding the service of notice upon him, that 1 
his absence the arbitration would proceed ex parte, he would not nav 
entered appearance, it cannot reasonably be urged that the omission 

serve such notice has invalidated the award......The true test , lS ' h en 

the complainant, who takes exception to the validity of the award, 
in fact prejudiced by the omission of the arbitrator to serve the sp 
notice on him. If it is established that, notwithstanding such warm g. 
he would not have appeared before the arbitrator, he has real ' t 
grievance and cannot invite the court to set aside the award on a 
of the alleged defect in procedure.” See also, Louis Dreyfus v. 
tom 47 Cal. 29 = 56 Ind.Cas. 325; Gokul Chand v. Girdhan Lai, G™”) 
N.W.P.S.n.A. 83 ; Long v. Holl, 27 Ind.Cas. 526 ; ^mchandra ^ 
Jnanendra A.I.R. 1920 Cal. 110; Tool simony v. Sudevi, 3 C.W.N jo ■ 
Bhownni Das v. Hors,,1,1,das, 27 C.W.N. 933 ; Ramnaram V Li a f ha & ^ 
33 Cal. 1237; Subrava v. Manjunath, 29 MadL 44 ; Sttaramy. 9 t 
Ind.Cas. 706; Abdul Halim v. Ismail, 86 Ind.Cas. La h‘ 492 ; 

465 =6 P.L.T. 544 ; Ramdhan Das v. Shankar A. 193 ^ rfs 324; 

Grahams v. Chandulal , A.I.R. 1935 Sind 2 28 = l* r >9 Ind Cas. ^ 
Damodarji v. Ramnath, 33 Ind.Cas. 467 ; Nga Hla v. Miyo, 27 Ind.Cas. 
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31. Where a party gives notice to the arbitrator that he refuses to call 
witness the arbitrator can proceed ex parte. Haridas v. Baidya, 21 C.W.N. 
895. 

702. Power of arbitrator to make an ex parte award. Though 
the arbitrators are not entitled to proceed ex parte if one or both of the 
parties are absent, unless they have previously given notice that tliey 
intend to do so even if the parties or any of them fails to appear, they 
are not bound to give such a notice, if thev are satisfied that a particular 
party does not intend to appear and is deliberately keeping away. Such 
a notice is not also necessary in the case of ex parte decision on the first 
date fixed by the arbitral tribunal if the Bengal Chamber of Commerce 
for holding the arbitration, as the first notice issued by arbitral court 
of the Chamber always contains such a clause. Prem Chand v. Fort 
Glouster, A.I.R. 1950 Cal. 620. Russell on Arbitration (Fifteenth 
Edition) at page 144 observes: “Every arbitrator is authorised by nature 
of his office, to proceed ex parte for good cause. It is unnecessarv, 
though not unusual to give him the power in express terms in sub¬ 
mission. No application to the court is necessary to warrant him so 
proceeding, but the arbitrator is to judge for himself of the discretion 
of the exercising of the power.” “This appears to be an observation 
by Moulton L. T- in In re. Enoch and 7.aretzky Book & Co., (1910) 1 
K.B. 227 at p. 333. There is no provision for issuing a notice also that 
the proceeding would be taken ex frarte”. Dulari v. Raiendra, A.I.R. 
1959 All. 711 (716). See also Jugci Lai \\ General Fiber Dealers, A.T.R. 
1955 Cal. 354. In the last named case the learned Chief Justice had 
observed: “The procedural rule applicable to arbitration proceedings 

is more tolerant than the rule followed in courts of law. Broadly stated, 
the principles governing the arbitrators’ right to proceed ex parte arc: 
If a party to an arbitration agreement fails to appear at one of the sittings’ 
the arbitrator cannot or at least ought not proceed ex parte against him 
at that setting where the non-appearance was accidental or casual, the 
arbitrator ought ordinarilv to proceed in the ordinary way. fixing another 
date of hearing and awaiting the future behaviour of the defaulting partv. 
If. on the otherhand, it appears that the defaulting partv had absented 
himself with a view to preventing justice or defeating the object of the 
reference, the arbitrator should issue a notice that he intends at specified 
time and place to proceed with the reference and that if the partv 
concerned docs not attend, he will proceed in his absence. But. if after 
making such a peremptorv appointment and issuing such a notice the 
arbitrator does not in fact proceed ex parte on the date fixed but fixes 
another subsequent date, he cannot proceed ex parte on such subsequent 
date, unless he issues a similar notice in respect of the date as well. If 
he issues a similar notice and the partv concerned docs not appear an 
award made ex parte will be in order. But if be docs not issue such a 
notice on the second occasion, but nevertheless proceed ex parte, the award 
shall be liable to be set aside inspitc of a notice of a peremptorv hearing 
having been given in respect of the earlier date, subject, however, to the 
condition that prejudice was caused to the party against whom the ex parte 
order was caused. But the duty to give notice of an intention to proceed 
ex parte is not an absolute dtitv.” Sec also Subraya v. Atari jit Walk. 
T E R. 29 Mad. 44. 

703. Power of arbitrator to alter amend or modify award.— 

When the arbitrators gave their original award thev become functus 
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officio and they had no jurisdiction to alter amend or modify the award 
once pronounced. Deep Singh v. Dhaneshwari, 1959 Pat. L.R. 262 = 
1959 B.L.J.R. 723 = A.I.R. 1960 Pat. 201 relying on A.I.R. 1941 Pat. 215), 

704. Notes to proceedings whether should be kept by arbitrators. 

—In Amir Begum v. Khwnja Saiyed Badruddin, 18 C.W.N. 755 = 36 
All. 336 ( P.C.) = A.I.R. 1914 P.C. 105 = 23 Ind.Cas. 625 (P.C.), Lord 

Pamoor observed : “Further, severe comment was made that the arbitrator 
did not make and retain any adequate notes of the proceedings. No 
doubt it is generally desirable that an arbitrator should make and retain 
for subsequent use, if necessary, notes of the proceedings before him ; 
but there is no warrant for holding that in the absence of such notes an 
award should be set aside at the instance of one of the parties, who must 
be held to have known the general course of procedure, and who did 
not make any protest until after the making of the award with. the 
terms of which she was not satisfied”. In Badruddin v. Amir Begam, 13 
Ind.Cas. 520 (522) O.C. 308. from the decision of which case the appeal 
was preferred to the Judicial Committee of the Privy Council, the 
Judicial Commissioners of Oudh, Mr. B. Lindsay and Mr. Mohammad 
Rafique observed : “Subject to the limitations contained in the instru¬ 
ment of his appointment and to any statutory directions as to the manner 
in which he ought to discharge his duties, an arbitrator may conduct his 
proceedings in any manner he thinks fit so long as he acts in accordance 
with the principles of justice, equity and good conscience. He is not 
fettered by the rules of practice which courts of law adopt for general 
convenience. He is not bound, for example, (as the lower court appears 
to think he was) to record statements or admission of the parties, to take 
deposition of witnesses, to mark and file document and to behave in other 
respects as if he were a Judge of a civil court bound by the adjective law 
laid down in the Civil Procedure Code. He is not under any obligation 
to make notes of his proceedings, though it is advisable for him to do so ; 
and if he does elect to keep such notes they are his own property and 
he cannot be compelled to produce them in court”. See also, Kanshi Ram 
v. Harnam Das , I.L.R. 1940 Lab. 599 = 188 Ind.Cas. 493 = A.I.R. 1940 
Lah. 73 ; Ram Bahadur v. Sree Kant Jha, A.I.R. 1943 Pat. 285 = 22 Pat. 108. 

705. Examination of witnesses by commission. —Where parties 
to a dispute refer it to a private arbitiation without intervention of a 
Court has no jurisdiction to issue a commission for the examination of 
witnesses in the matter referred to arbitration. James Mackintosh v. 
Srindia Steam Navigation. 75 Ind.Cas. 221 =24 Bom.L.R. 853 = A.I.R. 
1922 Bom. 444 = 47 Bom. 250. But now sec sub-section (3) of section 43 
infra and notes thereunder. 

70b. Power of arbitrator to order for security for costs. —-Where 
in an arbitration the plaintiffs are a foreign corporation carrying on 
business abroad and not possessed of anv assets in this country, the 
arbitrator has no power to order that before the arbitration is proceeded 
with the plaintiffs shall give security for costs. Lanza v. Wiener, (1917) 

2 K.B. 558 = 86 L.J.K.B. 1236 = 117 L.T. 337 = 61 S.J. 526. Viscount 
Reading C.J. observed : “The arbitrator doubted whether he had power 
to make order asked for, and in mv opinion he had no such power. 
The power might have been, but was not, given by express agreement 
in the submission ; if it exists at all it must be^ given by the Arbitration 
Act, 1889. The defendants relv. first, on the judgement of Mr. Justice 
Scrutton in Creighton v. Law Car and General Insurance Corporation , 
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80 L.J.K.B. 49 = (1910) 2 K.B. 738, in which he refers to the arbitrator's 
inherent powers as a judicial officer, but I do not think that by that 
phrase Mr. Justice Scrutton meant it to be understood that an arbitrator 
was in the position of a Judge, or had all the powers of a Judge. The 
fact that the arbitrator in that case was held to have the power to order 
amendment of pleadings is not enough to support the defendant’s 
contention here. Then the words in sub-section (f) [ = clause (6) of the 
First Schedule] on which reliance is placed, do not show that there is 
any power to order a stay of proceedings pending the giving of security 
for costs ; they are only words of general import giving the arbitrator 
power to do anything that may be needful for ascertaining the facts or 
the law, so that he may properly decide the dispute between the parties. 
Obviously, they do not give him all the powers of a Judge ; for instance, 
it is not contended that he has power to commit for contempt. The 

words at the end of sub-section (/), arc ‘do all other which.the 

arbitrator may order the parties to do everything which he needs to 
assist him in determining the dispute*. Now the dispute can be 
determined whether security for costs is given or not ; an order to give 
security merely puts an obstacle in the way of the plaintiff, and has 

nothing to do with the ascertainment by the arbitrator of the true 

position between the parties”. But sec In re Bfornstad and another, 
(1924) 2 K.B. 673 = 93 L.J.K.B. 977, where in the case of a foreign 
company, the Court of Appeal made an appointment conditional on the 
applicant giving security for costs. Now this defect has been removed 
by section 8(1) and clause (1) of the First Schedule of the English Arbi¬ 
tration Act of 1934, which empowers court to make orders for security 
for costs. 

707. Power and Discretion of arbitrator as to eosts. — In an 

appeal from a preliminary decree from dissolution of partnership and 
accounts, the court directed that the costs should follow the result. The 
case was then referred to arbitration. The arbitrators passed an award 
by which it was directed that each party should bear their own costs. 
The question for consideration was whether the question of costs was 
within the jurisdiction of the arbitrator. In answering the question in 
the affirmation Sir John Beaumont said: “Their Lordships arc of 
opinion that the learned Judge was wrong also on this point. The 
direction that the costs should follow the result necessarilv involved that 
when the whole case was referred to arbitration the arbitrator should 
have power to deal with the costs, and the arbitrator was acting within 
the scope of his authority in directing that each party should pay his 
own costs”. Mohd. Akhar Khan v. Attar Singh, A.I.R. 1916 P.C 170 = 
49 C.W.N. 776 = 47 Bom.L.R. 956 = (1945) 2 M.L.J 224 (P.C.) : sec also 
MohanJal v. Nathuram . 1 B.L.R. 144 ; but sec Mohcndra v. Motilal, 27 
C.L.J. 104. But the discretion of the arbitrator to deal with costs is 
identical with that of a judge and must be exercised iudiciallv. Stntes- 
hurv v. Turner. fl943) 1 K.B. 370=112 L.T.K.B. 365. “The 'cost of 
reference* include all the expenses properlv incurred bv the parties in 
the course of the whole enquiry before the arbitrator”. Russell 1 r >th 
Fdn. p. 232. 

708. Effect of jriving false evidence or fabricating false evidence. 

Bv section 21, clause fb). F.vcry arbitrator or other person to whom 

anv cause or matter has been referred for decision bv anv Court of Justice, 
or by any other competent public authority” is a public servant. Arbi¬ 
trators empowered by law to give a definition judgment are included in 
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the term Judge in S. 19 of the Penal Code. Rat an Lai, 13th Edn., p. 49. 
Section 191 of the Indian Penal Code enacts: “Whoever, being legally 
bound by an oath, or by any express provision of law, to state the truth, 
or being bound by law to make a declaration upon any subject, makes 
any statement which is false, and which he either knows or believes to be 
false, or does not believe to be true, is said to give false evidence.” 
Section 192 enacts: “Whoever causes any circumstance to exist, or 
makes any false entry in any book or record, or makes any document 
containing a false statement, intending that such circumstance, false 
entry, or false statement, may appear in evidence in a judicial proceeding, 
or in a proceeding taken by law before a public servant as such, or before 
an arbitrator, and that such circumstance, false entry, or false statement, 
so appearing in evidence, may cause any person who, in such proceeding, 
is to form an opinion upon the evidence, to entertain an erroneous 
opinion touching any point material to the result of such proceeding, is 
said to ‘fabricate false evidence’.” Under section 193, intentionally 
giving false evidence and fabricating false evidence are punishable. 
Where a person is alleged to have given false evidence, before an arbi¬ 
trator, an application under section 476, in the court in which the suit 
was instituted, is necessary. Rut the question whether a preliminary 
inquiry is necessary or not will depend upon the facts and circumstances 
of each case. Where the application is supported not by oral evidence, 
but only by documents, no further preliminary inquiry is necessary beyond 
that which the court makes on the material before it. It is necessary, 
in such cases, that a notice should be given to the person against whom 
the order is sought on an application under section 476. H. C. Gantt y. 
F L. Harcourt, 58 Cal. 215 = 132 Ind.Cas. 93 = 32 Cr.L.T. 826 = 11931) 
Cr.C. 588 = A.I.R. 1931 Cal. 436. See also, Moolji v. Ranjan , A.IK- 
1930 Cal. 678, on appeal from Ranjan v. Moolji , A.I.R. 1929 Cal. 521 — 
118 Ind.Cas. 889 = 30 Cr.L.J. 974 = 56 Cal. 932. Sec also R. v. Vreones, 
(1891) 1 Q B. 360. 

709. Power of arbitrator to delegate. —In J i/g ohandhu v. Chand 
Mohan, 22 C.L.J. 237 = 31 Ind.Cas. 33, Mookcrjec J. said: “As regards 
the first ground, it appears that when the award had been submitted, 
objection thereto was taken by the petitioner on the allegation that the 
arbitrator had delegated his authority to a stranger and that the award 
was in essence not the act of the arbitrator but of that person. This was 
a serious charge of judicial misconduct, and, if established, would 
invalidate the award, for it cannot be disputed that an arbitrator has 
no authority to delegate his functions, except possibly the performance or 
what are called ‘ministerial acts*. Lingood v. Eade , (1742) 2 Atk. 501 (504) , 
Emery v. Wa.sc, (1801) 5 Vcs. 846 (847); Little v. Newton, 9 Dowl. 437; 
Tandy v Tandy, (1841) 9 Dowl. 1044 ; Whitmore v. Smith, (1861) J 
Dowl. 937 ; Eads v. Williams, (1854) 4 Dc G.M. & G. 674. The Subordinate 
Judge states in his judgment that the arbitrator was authorised to ta r e 
assistance in technical matters; that, indeed, was permissible to him, m 
so far as such assistance was necessary for the discharge of his duties. 
Caledonian Ry. Co. v. Lohhart. (1860) 3 Macquen, 808; Emery v Wase 
(supra) ; Hopcraft v. Hickman, (1824) 2 S. & S. 130; Anderson v Wallace, 
(1835) 3 Cl. R: F. 26. But this would not entitle him to delegate bis 
powers practically to another person. The decision must ultimately be 
his own judgment in the matter, although in the process of formation 
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of that conclusion he may take the assistance of experts: Njanjappa v. 
Nanjappa, (1912) 23 M.L.J. 290.” 

An arbitrator must not, generally speaking, delegate his duties. 
Delegatus non potest delegare.—Russell on Arbitration 13th Edn., p. 369. 
1 he principle underlying the rule is thus stated: “One who has ail 
authority to do an act for another must execute it himself, and cannot 
transfer it to another ; for this, being a trust and confidence reposed in 
the party, cannot be assigned to a stranger, whose ability and integrity 
were not so well thought of by him for whom the act was to be done.” 
Bact. Ab. ‘Authority’, D., Vol. 1.— Russell on Arbitration, 15th Fdn., p. 
116. See also, Sureebfeet v. Gource, 7 VV.R. 269; Jamna Kunwar v. 
Nasib Alt, 24 All. 312 (313) ; Eardley v. Steers, 4 Dowl. 423 ; Shea Karan 
Kanhaiya, 152 Ind.Cas. 1023 = A.I.R. 1935 Eah. 113 = 37 P.L.R. 18. Where 
the arbitrator after having examined tne books of the parties in their 
presence discovers that one item of a fairly big amount looks suspicious 
on the face of it, but instead of calling the parties and asking them to 
explain the suspicious entry, he calls a third person to ask his opinion, 
his conduct amounts to judicial misconduct. Ramchand v. Bulla Rani, 
130 Ind.Cas. 833 = A.I.R. 1931 Lah. 65. A partial delegation of authority 
by the arbitrator will make the award bad, if the defective part cannot 
be separated from the rest. Johnson v. Latham, (1850) 19 L.J.Q.B. 329 ; 
Sarkar p. 184. An arbitrator has no authority to delegate his authority 
even to a co-arbitrator. Sarkar, 183; Little v. Newton, (1841) 9 Dowl. 
437. 


710. Ministerial duties may he delegated. —It seems that an 

arbitrator may delegate to another the performance of acts of a 
ministerial nature only. Thorp v. Cole, (1835) 2 C.M. R. 339 (380) ; 
Bulla v. Municipal Committee, 29 Cal. 854=29 l.A. 168; Manindra v. 
Mahananda, 15 C.L.J. 360; Motilal v. dr is, 12 C.E.J. 346; Juggobandhu 
v. Chand Mohan, 22 C.L.J. 239. See also, Muhammad v. Abdul, 93 
Ind.Cas. 261=4 Pat. 670 = A.1.R. 1925 Pat. 810: Higgins v. Long, (1736) 

2 Stra. 1025 ; Thref all v. Franshawe, 19 L.J.Q.B. 334. But it is not 

always easy to ascertain what acts are included under the head of 

ministerial acts.— Russell on Arbitration, 13th Edn., p. 370, citing 
Stevenson v. Watson, v 1879) 4 C.P.D. 148=48 L.J.C.l 5 . 338. Reference 
for cost to be taxed will not vitiate an award. Lingwood v. Eade ; 2 
Aik. 501 (504) ; Metropolitan District v. Sharpe, (1880) 5 App.Cas. 425. 
Even where arbitrators depend on other people’s opinion, he must form 
his own judgment and take that opinion in the light of evidence. 
Hopcroft v. Hickman, (1824) 2 S. & S. (136). See also, Eads v. Williams, 
(1854) 24 L.J.Ch. 531 ; Eastern Counties Rv., in re, (1863) 3 De G.J. & S. 
610; Gray v. Wilson, (1865) 35 L.J.C.P. 123; Anderson v. Wallace, (1835) 

3 Cl. 80 Fin. (42) ; Emery v. Wase, (1801) 5 Ves. 846 (847). In Juggo¬ 

bandhu v. Chand Mohan, 31 Ind.Cas. 33 = 22 C.L.J. 237, the court 
observed: “It cannot be disputed that an arbitrator has no authority 

to delegate his functions, except possibily the performance of what are 

called ‘ministerial acts’ Lingood v. Eade, 2 Aik. 501 (504) = 26 E.R. 702 ; 
Emery v. Wase, 5 Ves. 846: Tandy, In re, (1841) 9 D.P.C. 1041 ; Little v. 
N etc ton, (1841) 9 D.P.C. 437; Whitmore v. Smith, (1861) 7 II. & N. 
509 ; Fade v. Williams, 4 Deg. M. & G. 674. The Subordinate Judge 
states in his judgment that the arbitrator was authorised to take assistance 
in technical matters ; that indeed, was permissible to him, in so far as 
such assistance was necessary for the discharge of his duties: Caledonian , 
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Ry. Co. v. Lokhart, (1860) 3 Macq. H.L. 808 = 6 Jur. (N.S.) 1311 = 119 
R.R. 1101 ; Emery v. Wase, Supra, Hopcraft v. Hickman, (1824) 2 S. & S. 
130 ; Anderson v. Wallace, (1835) 3 Cl. & F. 26. But this would not; 
entitle to him to delegate his powers practically to another person. The 
decision must be ultimately his own judgment in the matter, although 
in the process of formation of that conclusion he may take the assistance 
of experts. Nanjappa v. Nanja Rao, 16 Ind.Cas. 478=23 M.L.J. 290 = 
12 M.L.T. 133”. Russell says: “It seems that an arbitrator may 
delegate to another the performance of acts of a ministerial character 
only, e.g., the measurement of the number of acres in a field or the surface 
of a* lake are acts of such a character. Thorp v. Cole , (1935) 2 C.M. 8c 
R. 367, per Parke Bat. p. 380” 15th Edn., p. 117. But such delegation 
is not invalid where there is an express authority in the arbitration 
agreement or allowed by consent of parties. 

711 . Appointment of arbitrators—uberrima fides all round is 

necessary. —Where a person is appointed by two parties to exercise 
judicial duties there should be uberrima fides on the part of all the 
parties concerned in relation to his selection and appointment and 
every disclosure which might in the least affect the minds of those who 
are proposing to submit their disputes to the arbitrament of any particular 
individual as regards his selection and fitness for the post ought to be 
made so that each party may have every opportunity of considering 
whether the reference to arbitration to that particular individual should 
or should not be made Firm of Motharam v. Firm of Mayadas, A.I.R. 
1925 Sind 150=19 S.L.R. 251. Qtnr . 

712. Implied authority to get professional assistance. — ArDitraiun 
may be impliedly authorised, depending upon the subject-matter 
referred to them for their decision, to obtain such assistance as may n 
necessary to enable them to perform their duties.— Russell on Arbitration, 
citing Anderson v. Wallace, (1835) 3 C. Sc F. 26; Russell on Arbitration, 
13th Edn., p. 374. It is not ultra vires of an arbitrator to remit to 
expert. He may consult men of science, or call in a valuer to assist him* 
unless prohibited by the terms of the contract. Caledonian Ry- '• 
Lokhart, 3 Macq.H.L.Cas. 808 = 6 Jur.N.S. 1311=3 L.T. 65. The arbi¬ 
trators, by adopting in terms the opinion of such person, do not cons , 
tute him an umpire, but make his opinion their own ; and their awa 
cannot be impeached on that account. Anderson v. Wallace {supra)- 
See also, Hopcroft v. Hickman , 2 Sin. & S. 130; Emery v. Wase, a • 
848. Where, by the terms of a submission, an arbitrator is allowed 
assistance of an accountant, or any other person for a particular P ur P°*d 
the arbitrator must not delegate his authority to such assistant, or P^ r , 
him to interfere in any way with the award. Haigh v. Haigh, 31 L J- ; 
420 = 8 Jur.N.S. 983 = 6 L.T. 507. In Ellison v. Bray, 9 L.T. (N.S.) 

Spee J . said: “It is clear that an arbitrator or umpire is allowe 
consult others if he wishes to inform his own mind, but he must n 
substitute the opinion of another for his opinion.” See al ^°’ ! 

Williamson, 29 L.J.C.P. 157 ; Dobson v. Groves, 14 L.J.Q.B 17 ^ > • 
Th re fall v. Franshaxve, 19 L.J.Q.B. 334. The extent to which an ar« 
trator may seek outside advice upon matters of law is difficult to pres 

in general terms. Where the language of the award indicated no ™ 
than that the umpire took advice upon the general rules of law bearing 
upon the case and did not mean that he left to an outside the burden 
of P deciding any issue in the case instead of his exercts.ng his own 
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judgment thereon, the umpire cannot be said to be guilty of misconduct 
and the case against him in this respect is not strengthened merely 
because the umpire in the exercise of his discretion refused to state a 
special case. Louis Drefus & Co. v. Arunachala, 35 C.W.N. 1287=34 
L.W. 676 = 33 Bom. L.R. 1536=54 C.L.J. 372=134 Ind.Cas. 1080 = 8 
O.W.N. 1066 = A.I.R. 1931 P.C. 289 = 61 M.L.J. 623 (PC.) {per Lord 
Tomlin). An arbitrator can take legal advice from independent lawyers. 
Holland v. Cassidy, 13 App. 770; Re Undei'iuood and the Bedford, 31 
L.J.C.P. 10 ; Abdul Halim v. Ismail Momin, 86 Ind.Cas. 773. 

713. Power of arbitrator to refuse evidence. —The arbitrator may 
give his reasons for shutting out certain amount of evidence sought to 
be tendered. Tisath v. Isher, 49 P.L.R. 120. 

714. Power to decide pauperism. —Whether the party is possessed 
of the means to pay courtfees if questioned by the other raises a dispute 
between the parties and there is no bar preventing the arbitrators from 
deciding it if this dispute is referred to them, which should be raised 
at the earliest stage. Roshan Lai v. L. Barhat Ram, 60 Punj. L.R. 433. 

715. Power of Arbitrator to challenge the validity of submis¬ 
sion. —The Arbitrator has no power to decide the disputes as to the 
legal validity of the arbitration agreement as to the existence of facts 

which render it illegal and void which must be decided by the court 
alone. Suwalal Jain v. Clive Mills Ltd., A.I.R. 1960 Cal. 90. 

14. ( 1) When the arbitrators or umpire have made their 

award, they shall sign it and shall give 
Awards to be signed notice in writing to the parties of the making 
and filed. and signing thereof and of the amount of 

fees and charges payable in respect of the arbitration and 
award. 

( 2) The arbitrators or umpire shall, at the request of any 
party to the arbitration agreement or any person claiming under 
such party or if so directed by the Court and upon payment of 
the fees and charges due in respect of the arbitration and award 
and of the costs and charges of filing the award, cause the 
award or a signed copy of it, together with any depositions and 
documents which may have been taken and proved before them , 
to be filed in Court, and the Court shall thereupon give notice to 
the parties of the filing of the aivard. 

(3) Where the arbitrators or umpire state a special case 
under clause (b) of section 13, the Court, after giving notice to 
the parties and hearing them , shall pronounce its opinion thereon 
and such opinion shall be added to, and shall form part of, the 
award. 


716. N.B. Section 14 relating to the procedure in filing an award, 
reproduces section 11 of the 1899 Act with two small changes in sub¬ 
section (2) : the provision of paragraph 10 of the Second Schedule to the 
Code, requiring the depositions and documents shall accompany the 
award, is included, and the notice of filing is to be issued by court and 
not by the arbitrators in 1899 Act.—A otes on Clauses. “A printing error 
has been corrected in sub-clause (2). In sub-clause (I) we have provided 
that notice to be given to the parties shall be in writing and in sub-clause 
48 
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/a\ t hat the court before pronouncing its opinion shall give notice to 
iid hearthe parties of the Select Committee. There is no 

corresponding section in the English Arbitration Act 1899 _Section 

717 Clause 11 of the Indian Arbitration Act of 3ec “" , ‘ 

11 of the r^eaTed Arbitration Act (IX of 1899), ran as follows : (1) 
When the arbitrators or umpire have made their award, they shall g 
y ,nd shall ^ive notice to the parties of the making and signing thereof 

u n o 1 thi‘,s,u„rr.hS i~.v ch, T , pa»>«.» ssrrs 

or r ~ 

r taimine under him, and upon payment of the fees and charges due 1 
respect g of the arbitration and award, and of the costs and ch ^|^ ; 

§1-:?. rstec s* 

shall be added to, and shall form part of the award Procedure 

718 Paragraph 10 of the Second Schedule of the Civil Pro 

l ode -Par^raph 10 of the Second Schedule of the Civil Procedure Code 

i •i. l-i'ic been repealed by this Act ran as follows . i p 

W -Where an award in a suit has been made, the persons who made 
it shad sign it and cause it to be filed in Court, together w.th any 
depositions and documents which have been taken and pro 
them ; and the notice of the filing shall_be gtven to parties . q ^ of 

the iSihaK was an operative award 

There were two ways in which it could J> £ Llnp ^ode or under the 
made rule of court by an applicat.on under the C. KCode Qr (2) 

Arbitration Act, 1899, as the case might be, or the party mig f it 
the party might treat it as an mdependentsourccof title and en ^ 

by suit. In either case it was open to the OPP™ 1 *® P f £ Arbitration 

the valility of the award. After coming into foice of th A Further 

Act of 1940, the remedy by suit is taken away by S.32 f h Limitation Act 

the Act insists that within the time limited by Ar . » the award. 

1908, an application must be made in court for ^ | rule o£ cour t. 
And the award becomes operative only when . d determining the 

Thus, the legal effect of the award as a de nl J ss the procedure 

rights of the parties does not remain i oronouncedfollowed 

prescribed by the Act is followed and a judg Kishore v. Bhairam, 

by a decree of the court under section 17. S,a 

A.I.R. 1953 Pat. 42. the only provision prescribed for 

720. Scope.—Under th s ; li (2) The existence of an agreement 

filing award is that contained l . jurisdiction of the court to direct the 
in writing is the f-^Xo cau^Te awari to be filed. Court v. 

Rarnlochan, A.I.R. 1948 ^ J Nere is a rule or a bye-law of an 

721. Award—Val.dty of —If there ^ of the dispute by a 

Association specifically P 1 then, the plea that the same arbitrators 

fluctuating body< of would not invalidate the award. Shl ^ 

have not heard the dispute would not ^ L R 3 = IX . R . (1956). Bom- 

v. Banst, A.I.R? r%-ILR (1956) Bom. 100. Where arbitration 
referred toTmernadonalchamber of’commerce or other association, rules 
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of such association are binding on the parties. Vide Muray Exportation 
v. Khaitan, A.I.R. 1956 Cal. 644 ; see also Co-operative v. Ganesh Sugar, 
A.I.R. 1956 All. 601 = 1956 A.L.J. 711 = 1956 All.W.R. (H.C.) 477; 

Varadan v. Narshi, A.I.R. 1956 Bom. 720; Prataprai v. Sheonaram, 
A.I.R. 1956 Bom. 644; A.I.R. 1954 Cal. 11 ; Shriram v. President, I.L.R. 
(1954) Nag. 126=1954 Nag.L.J. 262 = A.I.R. 1954 Nag. 236; Bhiwin- 
diwala v. Lakshmandas, A.I.R. 1954 All. 750 ; Nandlal v. Ambalal, A.I.R. 
1956 Cal. 476 = 60 C.W.N. 810; A.I.R. 1956 Cal. 238 = 97 C.L.J. 149 = 
60 C.W.N. 578. 

Where agreement of reference is bad for indefiniteness and uncer¬ 
tainty, award is vitiated. A.I.R. 1955 Nag. 116. But where parties to 
arbitration are major or minor the arbitration is not void. A.I.R. 1955 
Punj. 235. As regards arbitration agreement in printed forms of ton 
tract, vide Bharat Construction v. Union of India, A.I.R. 1954 Cal. 606. 

722. Sections 14, 41, 42 and 44. —Section 14 contemplates a case 
where the arbitrators or umpire file the award in Court in the absence 
of both the parties. It is for this reason that provision is made in sub¬ 
section (2) requiring the court to give notice to the parties of the filing 
of the award. The terms of the section do not contemplate that notice 
lias to be given even the parties had knowledge of the filing of the award. 
Section 42 provides the procedure for notice which is required to be 
served otherwise than through court. So far as proceedings in court arc 
concerned, the High Court is empowered to make rides under S. 41. 
In the absence of such rules the ordinary procedure under the Code of 
Civil Procedure is to be followed. The only aim is to bring the procee¬ 
dings to the notice of the persons concerned and where such person had 
already due notice there is no need to issue a formal notice. Kaxeal Singh 
v. Baldeo Singh, A.I.R. 1957 Nag. 57 = I.L.R. (1956) Nag. 680. 

Arbitration Rides framed by the Punjab High Court under S. 44, do 
not expressly authorise a party to submit an application for filing of the 
award into court. Banarsi v. Om Prakash, A.I.R. 1957 Punj. 301. 
Authority to file award must be proved. Ibid. 

SUB-SECTION (1). 

723. Requisites of a valid award. —An award, in order to be valid, 
must be final, certain, consistent and possible, and must decide the matters 
submitted, and no more than the matters submitted.— Russell on Arbitra¬ 
tion, 13th F.dn., p. 395. This award is to be made by the arbitrator or 
umpire after making proper inquiry of a judicial nature. An award 
must be the result of judicial decision. Vadilnl v. Thakerelal, 55 Bom.L.R. 
629. An award continues to be so notwithstanding that parties accept 
it and agree to abide by it. Narbadubai v. Natverlal , A I R. 1953 Rom. 
386 = 1.L.R. 1953 Bom. 651 =55 Bom.L.R. 408. An arbitrator is not 
bound to give reasons for his decision. The award need not be in anv 
particular form in the absence of any special clause in the agreement of 
reference as to the form in which the award is to be made. I.L.R. 
C1961) cut. 544; Rarnsahai v. Harish Chandra, 1962 M.P.C. 345=1962 
Jab. L.T. 1099 = A.I.R. 1963 M.P. 143 = 1963 M.P.L.J. 121. 

724. Basis of arbitration—Absence of difference between the 
parties. —The legal basis of all proceedings in arbitration is the existence 
of a difference or dispute between the parties to the arbitration proceedings. 
Where it appears to the court that there is no genuine reference to arbi- 
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tration, and there is no real difference between the parties, but that the 
application is a mere device to stifle enquiry in a criminal proceeding, 
it must be held that such a reference is invalid and the award would be 
inoperative. Motumal v. Haji Ibrahim, I.L.R. (1943) Kar. 390. The 
existence of disputes and differences contemplated by an arbitration clause 
is an essential condition of an pre-requisite to the exercise of the jurisdic¬ 
tion by the Arbitrator. A dispute implies an assertion of a right by one 
party and repudiation thereof by another party. Nandram v. Raghunath, 
A.I.R. 1954 Cal. 245. 

725. “When the arbitrators or umpire have made their award.” 

_Generally the arbitrators are to make the award. But in case of 

difference the umpire is to make the award. The ordinary meaning of 
the word “umpire” is a person who is to decide upon disagreement. 
Louis Dreyfus v. Hemandas, 187 Ind.Cas. 267 = A.I.R. 1940 Sind 37. 
In a case where the arbitrators disagreed on the matters referred to them, 
and the necessity for umpire became established, it may well be that the 
omission of the arbitrators to appoint an umpire before they entered upon 
the submission would be fatal to the whole proceedings. But when no 
disagreement between the arbitrators occurred, the omission to make the 
appointment of umpire is not a defect amounting to legal misconduct on the 
part of the arbitrators and sufficient to vitiate the award. Ibid. 

726. Making of award by arbitrators. —Even where there are moie 
arbitrators than one, they must sit together and act judicially. In Enoch 
and Zaretzky, Beck & Co., In re, (1910) 1 K.B. 327 (334) = 79 L.J.K.B. 363 = 
101 L.T. 801 (C.A.), Farzvell, L.J. observed : “Where a case is referred to 
two arbitrators and an umpire, I think it is well understood that the arbi¬ 
trators act as counsel who try to settle a case without going into court 
but an umpire or a single arbitrator occupies a judicial position and 
exercises judicial powers, and is bound, as far as practicable, to follow 

legal rules,.” But this statement of Farzvell, L.J. was disapprove 

bv Swinfen Eady, M R., in Roff v. British French Chemical Manufacturing 

Co., (1918) 2 K.B. 677 = 119 L.T. 436 = 34 T.L.R. 485 = 87 L.J.K.B. 9Jb 

(997). Swinfen Eady M.R. said: “It is said by counsel for the respondent 
that arbitrators often take up the position of advocates of parties y 
whom they were appointed. This court has frequently laid it down 
that that is not a proper position for an arbitrator to take up.' See a so, 
Fatherstone v. Cooper, 9 Ves. 76; Maule v. Maule, 4 Dowl. 363 ; Watso 
v. Duke of Northumberland, 11 Ves. 153; Cooper v. Shuttlezuorth, 

25 L.J.Ex. 114 ; Oszvald v. Earl Grey, (1855) 24 L.J.Q.B. 69. Even 1 
appointing an umpire the arbitrators must act judicially. Pesco 
Pcscod, 58 L.T. 76 ; Lord v. Lord, (1856) 26 L.J.Q.B. 34. 

After their appointment the arbitrators mnst .. decide 
impartially between the parties. Gopalji v. Morarp, ->0. ,nnn\ — 

43 Bom. 809. In Gafanand v. Phulchand, A.I.R. 1930 All. 675 ( 67 J 
(1930) A.L.J. 1373, Niamatulla, J. observed: “They and thos * 
appoint them (arbitrators) ought to understand that an . 

nominated by one of the parties is not ‘his arbitrator to whose. are 'he 
party nominating him commits his interests Once the arbitrator is 
appointed by a party and undertakes to discharge his duty as such he 
becomes a nidge in the case and is bound to act impartially and witn 
^3oL reRard to the end, of justice. He should in no -nse constder 
himself to be the advocate of the cause of the party appointing him nor 
is ™uch party to be deemed as his client. He should refra.n from 



S. 14] 


SIGNING AND FII.ING OF AWARD ,* PROCEDURE 


381 


identifying him with the interests of such party and from looking forward 
to future employment as arbitrator, an office, which, it should be 
mentioned, carries emoluments. This case is a sad commentary on what 
the arbitrators thought to be their duty. Each did his utmost, in utter 
disregard of propriety and sense of proportion, to try to further the 
interests of the party nominating him.” Once parties have referred their 
disputes to a domestic forum, it is that domestic forum alone that can 
decide the dispute. The forum may decide upon those disputes by 
adjudicating those disputes, it may decide those disputes if the parties 
consent to take a decision on agreement. Narbadabai v. Natvar/af, 55 
Bom.L.R. 408 = A.I.R. 1953 Bom. 385 = 1.L.R. (1953) Bom. 851. Where 

the arbitration clause starts with the words: “No claim shall be enter¬ 
tained by the seller unless made within seven days from the date of the 
delivery of the goods” and these provides that in the event of any dispute 
arising, if these cannot be settled, other party shall have the right to 
call for arbitration, the dispute referred to in the clause which are to be 
arbitrated upon arc disputes which have nothing to do with the question 
relating to non-delivery of the goods. Karanji v. Indo-China . 58 C.W.N. 
763. As regards construction of award, vide Hanutrnull v. Fateh Chand, 
A.I.R. 1954 Cal. 1. 

727. Section 14(1)—Applicability—Arbitration through Court— 
Section 25. —As s. 25 of the Act lays down that the provisions of the 
other chapters shall (including chapter II in which S. 14 appears) so 
far as they can be made applicable be applied to arbitrations in suits, 
clause (1) of S. 14 will apply even to arbitration in pending suits. Rain 
Bharosey v. Pearey Lai , A I R. 1957 All. 265 = 1957 All.W.R. (H.C.) 117. 

728. Omission to give notice—Validity of award.—The validity 

of the award does not depend upon the notice of the same being given 
to the parties. Where an award is dulv made, signed and filed in court 
it is a valid document. If notice is ultimately given bv the court under 
clause (2) the parties have full opportunity of filing objections to the 
validity of the award and omission of the notice bv the arbitrators under 
clause (1) is therefore immaterial. Ram Bhaso^ay v. Peary Lai , A.I.R. 
1957 All. 265 = 1957 All.W.R. (H.C.) 117: sec Ramkrishnamma v. 

Lakshrnibayarna, A.T.R. 1958 Andh.Pra. 497 = (1958) 2 Andh.W.R. 90 = 
TT.R. (1958) Andh.Pra. 166 (for full discussion whether the provision 
is mandatory) failure to send a notice of the making of the award does 
nor afTect the validity of the award made. Cho^alal v. Dhafnibai , 1957 
M.P.R. (Notes) 194 : A.I.R. 1957 Nag. 198. 

729. Arbitrators—whether committes arc.—Where according to 
the contract between the parties, a dispute was referred firstly to arbi¬ 
trators. then to an umpire and then to a Committee of appeal from him. 
Held, that the committee are really a fresh set of arbitrators called in 
bv the parties and the award of the committee can be filed in court. 
Heerala) v. Joahim. A.I.R. 1927 Cal. 647 = 31 C.W.N. 730 = 55 Cal. 180. 
sec also Suraj Mull v. Chand Mull, A.T.R. 1927 Cal. 601=31 C.W.N 
086 = 103 Ind.Cas. 634: Fazafally v. KJihnjf, A.I.R. 1931 Bom. 476 = 36 
Boin.I..R. 1005. 

730. Retrospective effect.—The Arbitration Act of 1910 has no 
retrospective effect and does not apply to awards made long before the 
coming into force of that Act. Lachuman v. Mahar, A.I.R. 1954 Pat. 27. 

731. Jurisdiction of arbitrators—depending on existence of 
custom.—Where the jurisdiction of the arbitrators depends on the 
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existence of custom, they cannot decide the question on which wouid 
be founded their jurisdiction. Sohanilal v. Thomas , I.L.K. (1949) 1 

Cal. 350. 

732. Arbitrators must act together. —In Abdul Hamid v. Golam 
Sarwar,, 40 Ind.Cas. 422 = 25 C.L.J. 396 = 22 C.W.N. 301, the court 
observed- “It is now firmly settled, as ruled in Nand Ram v. F/iAtr 
Chand 7 All. 523 = (1885) A.W.N. 139, that when a case has been referred 
to arbitration, the presence of all the arbitrators at all the meetings and 
above all at the last meeting, when he final act of aibitration is do * 
is essential to the validity of the award. There the case had been referred 
bv the court to the arbitration of three persons and the parties agreed 
tJ be bound as to the matters in dispute by the decision of the V- 

One of the arbitrators subsequently refused *° act and WIthd *. f the 
the arbitration Oldfield a,id Mahmood J.J. held that the award of the 
majorky was not binding. A similar view was taken in Sreenath Ghosh 
v Raikumar Paul, 8 W.R. 71. Our attention, however has been draw 
to thi earlier decision in Kazee Syed Naser All v. Musammal T 
Dosda 6 W.R. 95, as an authority for the contrary proposition, 
are of opinion that this case is clearly distinguishable, and is an authon y 
only for P the proposition that an award of arbitrators can "°* be . arbi . 
on Y the ground that it is erroneous for that only tw ” out of th dec ision 
trators signed the award when the parties agreed to abide by . 

of the majority. There is nothing to indicate that »he arbitrator who 
did not sign the award had not taken part in the deliberations. 
principle which underlies the view we take is best stated wit h 

Russell, which have now become classical, ;““ d (N S s = 107 R.R 

approval in In re Reek and Jackson. (1857) 1 269 (272): 

861. and Khelut Chunder Ghose v. Tarachurn Koondu, 6 "W.R. t mu5t 
■ \s the arbitrators must all act, so must they all act toge . ^ mlist 

each be present at every meeting : and the wttnesses^ - entitle d to 

be examined in the presence of them all . for the P of cac b 

have recourse, to the arguments, experience and b Ia r „n the minds 
arbitrator at every stage of the proceedings broug mutua llv assist 

of his fellow judges, so that by conference ^ view bad 

each other in arriving at a pist decision. J 740 x ‘ w ;n s 215 = 125 ER 
been emphasised in Dallina v. Match el I, W “‘ ^ - Tt haS 

1188. where the Court of Common Pleas observed arbitrator 

often been said that if that one bad been ^^‘^rned the majoritv 

who did not attend, ‘he could not by h>s vote have tur ^ a)wavs be en 

the other way. when all the rest were unan.mo^ O e an(J deba te a s 

received this answer that every one h g that t be person absent 

well as to give his vote and it is possible a have mad ’ use of such 

may, if he had been present at the of the rest to be of 

arguments as may have brough substantially in the same way i 

his opinion.’ The matter ™ as P , /J985) 8 Ad. 8c E. 245 = 42 R- • 
Pcrintr and Keymer, In the Matte ^ b ( served . 'Anv two. under such 
876 = 111 E.R. 406. I-ord „ b ich provides for a valid award 

submission as this, that is, a su award. Rut then it must be a 
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have not got what they stipulated tor. They stipulated that two ati 
least should make the award ; but no two could make it till each arbi¬ 
trator had been consulted'. 1 Ins view accords witn that adopted in* 
Paterson v. Ay re, (1854) 14 C.B. 665 = 23 L.J.C.P. 129 = 98 R.R. 805 ; White 
v. Sharp, 1 Car. 8c R. 548 ; 1 em pie man, In re (1842) 9 D.P.C. 962 = b Jur. 
324 ; Burton v. Knight, (170a) 1 Rq.Ca.Abr. 50 = 21 L.R. 866; Margan v. 
Boult, (1863) 7 L.l. 671 ; and Dobson v. iMorgan, (1903) 34 Can.Sup.Ct. 
125. 

"We adopt the principle tiiat inasmuch as the parties to the submis¬ 
sion have the right to the presence and effect of the arguments, experience 
and judgment of each arbitrator at every stage of the proceedings, so that 
by conference they may mutually assist each other in arriving at a just 
conclusion, it is essential that there should be an unanimous participation 
l>y the arbitrators in consulting and deliberating upon the award to be 
made ; the operation of this rule is in no way affected by the fact that 
authority is conferred upon the arbitrators to make a majority award ; 
even where less than the whole number of arbitrators may make a valid 
award, they cannot do so without consulting the other arbitrators”. See 
also. Little v. Newton, (1841) 2 M. 8c G. 351 = 10 L.J.C.P. 88; Stalworth 
v. Inns, (1844) 13 M. 8 c W. 466=14 L.J.Ex. 81 ; Gajanand v. Phulchand, 
A.l.R. 1930 All. 675 (677) = (1930) A.L.J. 1373 ; Fazalally v. Khimji, 
AI.R. 1934 Bom. 476 = 36 Bom.L.R. 1005; Tharnmiiaju v. Bapiraju, 12 
Mad. 113; Babulal v. Badrilal, 49 Ind.Cas. 522 (526); Ram Sunder v. 
Kulwant, 20 A.L.J. 392=66 Ind.Cas. 499 = A.l.R. 1922 All. 233 ; Benodelat 
v. Bran Chandra, 14 C.L.J. 143=11 Ind.Cas. 898; Kali Charan v. Gopi- 
nath, 45 Ind.Cas. 34 = 16 A.L.J. 307; Basantrai v. G irdhari, (1848) 

N. W.P.H.C. 93; Gandamal v. batch All, 55 P.R. 1882; Mamidi v. 
Yedan, 47 Ind.Cas. 595 = (1918) M.W.N. 477 = 24 M-L.T. 102; Parmeswar 
v. Hari Nain, 7 N.W.P. 357 ; Dwitar v. Dharanidhar, A.l.R. 1929 Cal. 
831 ; Beharee v. Doorga, 14 W.R. 211 ; Joy Mongol v. Mohun Ram, 23 
W.R. 429; Sankata v. Jagannath, 69 Ind.Cas. 712 = 26 Oudh Cas. 1 ; 
Lekha v. Bodel, 30 Ind.Cas. 384 = 2 O.L.J. 365; Ramdhar v. Santadar, 
178 Ind.Cas. 29 = A.l.R. 1938 Nag. 492. For a final award by arbitrators 
to be valid, it is essential that all the arbitrators should have been 
present at all the meetings including the last, that witnesses should have 
been examined in the presence of all and that all should have consulted 
together as to the form that their award should take. Mamidi v. Yedan, 
(1918) M.W.N. 477=24 M.L.T. 102 = 8 L.W. 171. 

In Nand Kishore v. Kishori Lai, 74 Ind.Cas. 299=10 O.L.J. 29 = 9 

O. 8c A.l.R. 544 = A.I.R. 1923 Oudh 181=26 O.C. 350, the court observed: 
“As stated by Russell, in a reference to several arbitrators together, 
where there is no clause providing for an award made by less than all 
being valid, each of them must act personally in performance of the 
duties of his office, as if he were the sole arbitrator ; for, as the office is 
joint, if one refuses or omits to act, the others can make no valid award 
( Russell on Arbitration, 9th F.dn., p. 168). In United Kingdom Mutual 
Steamships Assurance Association v. Houston Co., (1896) 1 Q.B. 567 = 
65 L.J.Q.B. 484, it was held that where a matter in dispute was referred 
to the decision of three arbitrators, it was necessary that all the three 
must concur in the making of the award and that the award made by 
two of them only was bad. In Gurupathappa v. Narasingappa , (1884) 
7 Mad. 174, and Muhammad Abid v. Mohammad Asghar, 8 All. 64 = 
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(1886) A.W.N. 2> it Was similarly held that in the absence of, a provision 
that a decision by a majority of the arbitrators should be binding or 
that an umpire could be appointed in case of difference of opinion 
between the arbitrators, as award made by some of the arbitrators could 
not be upheld. In Lala v. Abdus Samad, 17 Ind.bas. 320=16 O.C. 94. 
Gur Baktish Singh v. Chutta Singh, .47 Ind.Cas. 960 = 5 O.L.J. 47 l y and 
Lachman Prasad v. Pran Nath, 65 Ind.Cas. 339 = 8 O.L.J. 585 = A.I.R. 
1922 Oudh 108, a similar view taken.” See also, Suryanarayan v. 
Sorabjee, 79 Ind.Cas. 173 (F.B.) ; Cameron v. Cuddy, 83 L.J.P.C. 70 = 
(1914) A.C. 651. . ... .. ». *•' 

Where in an agreement to refer a matter in dispute to arbitration 
of four arbitrators it is expressly laid down that the parties would abide 
by the award of the majority of them, an award by three out of the four 
arbitrators, made without final discussion with and in the absence of 
the fourth and to which he does not agree, is not binding on the parties. 
Ma Sui v. Ma Pu, A.I.R. 1930 Rang. 136 = 7 Rang. 715 = 121 Ind.Cas. 
792. See also, Abdul v. M.U.R.S. Firm & Sons, A.I.R. 1924 Rang. 153; 
Dwitiar Chand v. Dharanidhar, A.I.R. 1929, Cal. 831 ; Ramnarain v. 
Lalji, A.I.R. 1929 Pat. 178; Ramdas v. Judaji, 107 Ind.Cas: 532 = A.I.R. 
1928 Pat. 231 ; Perring & Keymer, In re, (1935) 3 A. & E. 245. 

In Fazalal/y v. Khimji, A.I.R. 1934 Bom. 476 = 36 Bom.L.R. 1005, 
Rangnekar, J. observed: ‘If there is one proposition which is firmly 
established by authorities more than any other in regard to arbitration, 
it is this that where there are several arbitrators all . must act together 
and each must act in the making of the award and this is not denied. 
Indeed Mr. Setalvad concedes it. Every stage of the proceedings must 
be in the presence of all, and every judicial act to be done by two or 
more must be completed in the presence of all who do it. In Morgan 
v. Boult, (1863) 11 W.R. Eng. 265=7 L.T. 671, the facts were that the 
umpire and one of the arbitrators in the absence of the other arrived at a 
decision, though they informed him of it and afforded him an opportunity 
of objecting thereto before finally and formally making their award. 
'The court consisting of Cockburn, C.J., Crompton and Blackburn, J.J . 

observed as follows: *.it would be dangerous to allow an award 

to stand under such circumstances. It was not a mere communication 
of the decision, which was sufficient, for it was not easy to eradicate an 
impression once produced and allowed to sink in the mind. There 
ought to have been a meeting of all three, for the purpose of mutual 
discussion of the matter, before arriving at any decision. It was essential 
to the right exercise of the judicial function by several persons, that 
there should be this joint consideration and discussion of the matter, 
before any of them arrived at a decision upon it. In this case the 
arbitrator of the applicant ought to have been allowed an opportunity 
of hearing what was urged by the other, and of making any answer to 
it, and arguing any arguments in support of the opposite view before 
the umpire had formed an opinion upon the question. It would be 
a most dangerous precedent to allow an award to stand which had 
virtually been arrived at and resolved on by the umpire on the ex parte 
statements of one of the arbitrators, in the absence of the ^ other. On 

that ground therefore the award must be set aside.* ” See also, 

Re Plews and Middleton, (1845) 6 Q.B. 845. In the above case Coleridge, 

J. observed (at page 852): “To uphold this award would be to 
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authorise a proceeding countrary to the first principles of justice. The 
arbitrators here carried on examination apart from each other, and 
from the parties to the reference ; whereas it ought to have been con¬ 
ducted by the arbitrators and umpire jointly, in the presence of the 
parties.” The observations of JLord Denman, C.J. are also to the same effect. 

In JLord v. Lord, (1855) 5 El. & Bl. 404 = 26 L.J.Q.B. 34 = 3 W.R. 
553 (Eng.), Coleridge, J. observed at page 406 of 5 El. 8c Bl.: “It is 
now clearly established that every judicial act, to be done by two or 
more, must be completed in the presence of all who did it ; for those 
who are to be affected by it have a right to the united judgment of all 
up to the very last moment.” See also, Beck and Jackson, (1857) 1 C.B. 
(N.S.) ; Little v. Newton, (1841) 9 D.P.C. 437=2 Man. 8c G. 351 ; 
Statworth v. Inns, (1844) 13 M. 8c W. 466 = 9 Jur. 285 = 14 L.J.Ex. 81. 
For the making of an award it is enough that the arbitrators act 
together and finally make up their minds and express their decision in 
writing. The writing must be authenticated "by their signatures. Janar- 
dhan Prosad v. Chandra Sekhar, I.L.R. (1950) Nag. 983 = A.I.R. 1951 Nag. 
198. The award is thus made and signed and is complete and final so far 
as the arbitrators are concerned. Ibid. 

In Rarnayya v. Katragadda, A.I.R. 1926 Mad. 1183=51 M.L.J. 440 = 
24 M.L.W. 384 = 97 Ind.Cas. 824, court observed: “It is well settled 
that when a reference is made to two or more arbitrators, the award is 
not valid unless it is concurred in by them all. This was laid down in 
United Kingdom Mutual Steamship Assurance Association v. Houston, 
(1896) 1 Q.B. 567=65 L.J.Q.B. 484, and was assumed in Cameron v. 
Cuddy, (1914) A.C. 651 =83 L.J.C.P. 70=110 L.T. 89. It is also laid 
in Baboo Surubjeet Narain Singh v. Baboo Gouree Pershad Ndrain Singh, 
7 W.R. 269, In the matter of J unglee Ram v. Ram Meet Sahoy, 19 W.R. 
47, and Nem Roy v. Bharat Roy, 22 W.R. 129. It is true that in these 
cases one or more of the arbitrators did not sign the award and on that 
ground it was held not to be valid, but the reason given for such a con¬ 
clusion is that all the arbitrators had not concurred in the award.” Where 
reference is made to a number of arbitrators and some of them record 
evidence and then the award is sent to the absentee arbitrator who gets 
himself acquainted with the evidence the award is not invalidated. U Po 
Hlang v. Daw Ngwe, A.I.R. 1941 Rang. 22. But the subsequent 
embodiment of the decision of the arbitrators in certain papers, which 

already bore the signature of one of them and were subsequently by others 

vitiates the award. Benode v. Prari, 14 C.L.J. 143 = 11 Ind.Cas. 898. 

Where one of several arbitrators agrees to an award but at the 

instance of one of the parties wilfully refuses to sign it though there is a 
legal flaw in the award, the party who procured it cannot take advantage 
of it, because the general principles of law must be applied to arbitration 
matters as to all others. Ram Sundar v. Ku/watiti, 66 Ind.Cas. 499 = 20 
A.I.J. 392. See also, Tara Prasad Singh v. Raja Singh, 152 Ind.Cas. 929 = 
4 A.W.R. 117 = A.I.R. 1935 All. 90. But the failure of one of several 
arbitrators to sign an award may have a different effect in different cases, 
but if one of the arbitrators withdraws from the arbitration altogether 
and refuses to co-operate with his colleagues, and they neverthless proceed 
to give award without his help, that must amount to misconduct. Tara 
Prosad Singh v. Raja Singh ( supra ) ; but see Kamta Prasad v. Jodhan 
Singh, 7 Ind.Cas. 99 = 7 A.L.J. 890; Mansaram v. Kartaram, 76 Ind.Cas. 
1007 = A.I.R. 1923 Lab. Ill ; Dhrarn Singh v. Surat Singh, 88 Ind.Cas. 
547 = A.I.R. 1925 Oudh 712. The absence of one of the arbitrators at a 
meeting in which nothing material was done and no enquiry was made 

49 
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will not invalidate the award. Varanashi v. Kilamsette, 60 Ind.Cas. 181 
= 12 M.L.W. 505. ^ ; i! 

733. When an appointment of umpire becomes effectual. —The 
appointment of an umpire does not become effectual unless he accepts 
the office. Trippet v. Lyre, 3 Lev. 263 ; Ringland v. Lowndes, (1863) 15 
C.B.N.S. 173 (196). An umpire need not be a , single person. A com¬ 
mittee such as a trade association may be validly appointed an umpire. 
Re Varipati, (1914) W.N. 208 ; Keighley, In re, (1893) 1 Q.B. 405. 

734. Award by person not authorized to make it. —If what pur¬ 
ports to be an award was made by a person who had no authority to 
make it, it is not an award and no decree in terms of it can be passed. 
Jai Dayal v. Chunilal, A.I.R. 1951 All. 359. 

735. Powers of appeal committee in commercial arbitration-— 
“The agreement may provide for an appeal : this it is not uncommon in 
certain commercial arbitrations to provide for an appeal from the umpire 
to the appeal committee, and where this is done the award of the appeal 
committee will be treated by the courts as if it were an award of an ordinary 
umpire. Russell, 15tn Edn., p. 263, citing Brian Smith Ltd. v. Wheatsheaf 
Mills Ltd., (1939) 2 K.B. 302 ; N. V. Meyer v. Anne, (1939) 3 A11E.R. 168. 

736. What matters are to be decided by umpire. —-If ‘‘all or any 
of the matters in difference between the parties ) are referred to arbitrators, 
who disagree, but only as to costs, yet the umpire must adjudicate on 
the whole question. Weeks v. Cox, 11 Jur. 542. Where arbitrators 
determined on five points in dispute, and referred a sixth to an umpire 
whom they were authorised to choose, the award made by the arbitrators 
and umpire was bad, the arbitrators not being authorised by the terms 
of the submission to make the award upon some points in dispute, and 
refer others to the umpire. Tollil v. Saunders, 9 Price 612 = 23 R.K- 
732 ; Winterringham v. Robertson, 27 L.J.Ex. 301. When an umpire 
has once been summoned, the jurisdiction of the arbitrators is gone- 
Westminster arid Brymbo Coal v. Clayton, 13 W.R. 134=11 L.T. 36 . 
See also, Morgan v. Bolt, 7 L.T. 671=11 W.R. 265. An award by the 
umpire as to costs is good, although, by the submission, they are in t e 
discretion of the arbitrators. Taylor v. Dutton, 1 L.J. (O.S.) K.B. 15 

737. Duties of umpire .—Prima facie, the duties of an umpire are 

the same as those of the arbitrators. The umpire must hear the eviden 
of the parties and their witnesses, if the application is made to him 
do so by either party, notwithstanding that the same evidence, has a * re ^, ^ 
been adduced before the arbitrators. The umpire is not justified, 99 
face of an objection by either party, in taking any part of the e y* 
from the notes of the arbitrators unless there are specific Provisions i 
the submission permitting him to do so. Sttaram v. Sushi 1 64 Ind.oas. 
706 = 34 P.L.R. (A.) 60; Jenkins v. Leggo, (1841) II L.J.Q.B. 71-J ^ 
397. Where matters are referred to arbitrators, and if they disagr , 
an umpire, and the arbitrators, after hearing witnesses, disagree,^ 
umpire must rehear the witnesses. Salkeld, In re, 12 A. Sc E.^7 4 

o. 739 - 10 L T O B. 22. An umpire may make his award on the not 

of tV arbitral i? no objection is taker, Jenkins v. L.ggo (supra). Jn 
the above case Patterson , /. observed : “I do not see that you can c * r ? 
the moDOsition, attempted to be laid down in support of the award, any 
further P than this, that an umpire may make his award on the notes o 
: h _ arbitrators if no objection is taken.” See also, Tunno v. Bird, (1833) 
a ? T K B at page 6. Objections to such proceedings by the umpire may 
be waived ; but to prevent the award being set aside, clear proof must 
be given of the waiver. Salkeld, In re, 12 A. &: E. 767 = 4 P. fc D. 732 
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10 L.J.Q.B. 22. But where under the arbitration agreement the umpire 
was authorised to act on the notes taken by the arbitrators or by somebody 
else on behalf of the arbitrators, the umpire is entitled to act on such 
notes, even when he was asked by one of the parties to examine witnesses 
on his behalf and he refused. Firth and Howlett, In re, (1850) 19 L.J.Q.B. 
167. See also, James, In re, 2 N. 8c M. 328 = 5 B.Ad. 488. Whether 
there is or not any general rule that an umpire need not receive evidence 
or be active in summoning the parties, where the witnesses of one party 
have not been heard before the arbitrators owing to the non-attendance 
of that party’s arbitrator at the hearing, the umpire ought to make no 
award without giving the party an opportunity of producing evidence 
before him and addressing him, although he may be an expert and 
competent to decide from personal observations. Harvey and North 
Stafjordshore Ry., In re, 2 De G. & Sm. 33 = 12 Jur. 389. Sections 10 to 
15 of the Arbitration Act are general sections applying to all awards 
under the Act whether the provisions of the First Schedule are applicable 
to the particular arbitration, whether they are excluded by the expressed 
intention of the parties or not. Unless therefore the meaning of the 
word “umpire” itself in the Act can be enlarged beyond its ordinary 
meaning, there is no recognition to be found in the Act for an award by 
a tribunal superior to the umpire. It would be impossible to hold that 
“umpire” meant “umpire or any high domestic tribunal” before which, 
the parties may agree. Heera Lai v. Joakim, 31 C.W.N. 446 = 102 Ind. 
Cas. 395 = A.I.R. 1927 Cal 391 ; but see A.I.R. 1927 Cal. ; 647 ; A.I.R. 
1927 Cal 601 and A.I.R. 1934 Bom. 476. 

738 Whether an umpire can sit with arbitrators and hear 
evidence. —Where arbitrators have power, if they should not agree, to 
appoint a third person to be umpire in or to concur and join with them 
in considering and determining all or any of the matters referred, such 
third person, when so appointed, is not a third arbitrator, but an umpire, 
and the effect of his appointment is, that he is to sit with the arbitrators, 
and hear and consider the matters referred, and if they do not agree in an 
award upon all matters referred, and not merely upon those in which 
they do not agree. Winteringham v. Robertson , 27 L.J.Fx. 301. But where 
the power to appoint an umpire was in same terms, it was held that an 
award made by the umpire alone not binding. Bcddal v. Page, 5 L.J. 
(O.S.) K.B. 101. Where a matter in difference is referred to two, one to 
be named by each of the parties, with a proviso that if they disagree 
they shall name an umpire, and that he shall make the award, and the 
two disagree and appoint an umpire, it is no ground of objection to the 
award that all three have sat and heard the evidence together, and then 
the umpire has made the award. Flaglane Chapfte! v. Sunderland Cor., 
5 Jur. (N.S.) 894. See also. Potter v. Newman. (1835) 1 D.P.C. 504 ; 
Fllison v. Ackroyd, 1 L. M. &: P. 806. 

739. Duty of impartiality.— In Thomas William Brook and F. and 
A. Del com yn. In re, 16 C.B.N.S. 403=10 Jur.N.S. 704 = 10 L.T.N.S. 378 = 
139 R.R. 547, the umpire, without calling any of the parties before him, 
but professing to proceed upon the statements and documents so submit¬ 
ted to him, made an award directing that the seller should take back the 
cargo, and repay the buyer the amount of the invoice price, which he 
has paid. The seller having afterward discovered that the umpire had. 
without any notice to him or to A. his arbitrator, inspected samples of 
the seed at the country-house of B, the other arbitrator, and also had 
communications with the persons by whom the cargo had been inspected 
and the samples taken,—moved to set aside the award. The court made 
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the rule absolute, on the ground that the conduct of the umpire was* a 
violation of the universal principle of justice, Erie, C.J. observed: This 

is not a technical objection. It is one of the first principles in the adminis¬ 
tration of justice, that the tribunal which is to decide must hear hot 
sides and give both an opportunity of hearing the evidence upon which 
the decision is to turn. I am not by any means deciding this case on 
a Doint of form, but upon a matter of substance, and one of the last, 
deepest; 1 importance. It P may be said that in doing this I am setung up 
my own individual imperfect sense of right against the opinions and 
usages of mercantile men on a purely mercantile queswon But I find 
the master minds of every century are conscientious ,n . hol ^"S “ to be 
an indispensable requirement of justice that the party who t'fs to decide 
shall hear both sides, giving each an opportunity of heanng what 
urged against him. Much leaning is to be found in the books u P° n 

°l SiflS of . llcnoo unto £.» 

2 Viet d 106, section 98 had confirmed the revocation without a hea g , 
but merely upon the statements made by the curate in h ‘* P and 

anneal and the written documents referred to in such petitio » 
the court issued a mandamus commanding him to hear the said PP 
Ind decide the merits thereof. Lord Campbell said = 

ss/tsf w 1 , j r k „ e i, % ™ 

right or wrong. We only say that he has not hear t e Finlay v . 

also. Hawley v. North St «f}°; ds , h ’ r ?> ( ™ 48) *dna Singh v. Ram Chand, 

Arudamal, 5 S.L.R. 89=12 C ‘2 T £ .’qva Sind 27° Miller v. Dhanal 

83 Ind.Cas. 543= 17 S.L.R. “a” ’ v jasadhan, 100 

Singh, 63 Ind.Cas. 141=15 S.L R. b8 ; Ktiramcftona v J' 70 6 ; 

InchCas. 896 = A.I.R. 1927 Lah 347 ; ™aram v Sustl 6 370 = 79 

Chatturbhuj v. Deokram, 26 Bom.L.R. 84 = A.I.R. 

Ind.Cas. 769. „ j _-Foreinn awards 

740. Foreign awards-Enforcement-Procedur * of sepa?ate items, 

where there are two separate submissions P Qt confine them into 

the arbitrators can make two awards an i The mere fact that the 

one. Gulzarilal v. Bust , A.I.R. ^953 C*k . - been typed on three 

awards in respect of the ake them one award. It is 

consecutive sheets of paper wou ' awards typed on three separate 
pioper for the arbitrator to gct ihe three^ ^ q{ each award . But 

sheets of paper, appending hi ;> ilg rt the three awards into a single 

his failure to do jo o/ India A.I.R. 1960 HP. 20. 

award. A. C. ■ t can not produce one or more awards and 

One arbitration, agreement doR ma to say that it can 

... toi. ax & f. 

1937. Under this Act foreig cond itions under which they can or 

Indian Courts, and S 7 f award cannot be enforced in this country 

■»« ">»" t™- 
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sions of the 1932 Act do not apply to it, sections 14 and 31(4) of the 
Arbitration Act, 1940, and S. 20 C. P. Code have no application to 
foreign awards. There can be no doubt that valid award creates an 
obligation on the part of one party towards the other to do what the 
award orders and direct him to do. The party in whose favour the 
award is given can bring an action on the award without going back 
the original cause of action, and this principle is equally applicable to 
foreign award. Where this course has not been adopted the trial court 
had no jurisdiction to take the foreign award on the file and then after 
hearing objections proceed to make it a rule of court. Lochman v. 
Parmoshri , A.I.R. 1958 Punj. 258. 

742. Award must be in writing. —According to para. 3 of the First 
Schedule of this Act an award by the arbitrators must be in writing. 
As regards an award by an umpire para. 5 of the same Schedule states, 
“the umpire shall make his award within two months of entering on 
the reference or within such extended time as the Court may allow/' 
In that clause it is not stated whether an award by an umpire should 
also be in writing. But this section states that “when the arbitrators 
or umpire have made their award, they shall sign it.” This implies 
that an award by an umpire should also be in writing. Under the 
repealed Acts oral award was valid [vide Amir Bibi v. Arogyam, 45 
Ind.Cas. 813; Fateh v. Amar , A.I.R. 1933 Lah. 777 = 147 Ind.Cas. 858 = 
35 P.L.R. 21 ; Muhammad v. Muhammad, A.I.R. 1939 Nag. 233 (F.B.)], 
but under this Act oral award is no longer valid. In Laljee Jaisingh v. 
S. P. Tewari, 3 Bur.L.J. 102 = A.I.R. 1924 Rang. 319 = 82 Ind.Cas. 802, 
the court observed: “An award under the Act must, by section 11, be 
in writing and signed. Before reducing their award to writing the 
arbitrators must no doubt arrive at their decision ; but having done so. 
they are bound to make an award in writing and signing of the award 
is not a mere formality. Gotha Krishnaswami v. Thatha Seetharam 
Chetty, 5 Ind.Cas. 374 = 7 M.L.T. 355 = (1910) M.W.N. 53.“ In Ramdas 
Sahu v. Judaji Lohad, AI R. 1928 Pat. 231 = 107 Ind.Cas. 532. Kulwant 
Sahay, /. observed : “In my opinion the writing out of the award can¬ 
not be treated to be a ministerial act. The award embodies the decision 
to which the arbitrators came and the writing of the decision in a case 
cannot be treated to be a ministerial act. Even if the writing out of 
the award be a ministerial act, it does not become an award until it is 
signed by the arbitrators. It was open to them to change their mind 
upon further consideration when the written award was placed before 
them for signature.” Sec also. Rambilas Singh v. Brinch Singh, 11 Pat 
131 = 12 Pat.L.T. 733 = 135 Ind.Cas. 518 = A.I.R. 1932 Pat. 60. Where 
an award originally written on a rough paper is freshly written on a 
stamp paper for the purpose of registration and this is no difference 
between these two, there being no subsequent alteration or modification 
of the original award, it is merely a ministerial act and does not affect 
the validity of the award. Sit a ram v. Thakursi , 1959 Pat. L.R. 299 = 
AI R. I960 Pat. 315 = 1960 B.L.J.R. 15(2). 

Section 14 contemplates only a written award and though an oral 
award is not capable of enforcement according to the Scheme and pro 
vision of the Arbitration Act such an award is not illegal and can form 
a valid consideration for a promissory note or cheque on a like instru¬ 
ment upon the basis of which a suit is maintainable. Verma O P. v. 
Lain Gehrilal, I.L.R. (1961) 11 Raj. 103 = A.I.R. 1962 Rai. 231. An 
award originally made on plain paper by five arbitrators is re-written 
on stamped paper and presented for registration with only four arbi- 
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trators signing it is set aside as invalid. Srinivasa Rao v. Venkata, 
(1963) 1 An. W.R. 45. 

743. They shall sign.— Under this section the signatures of all 
arbitrators to their award is absolutely necessary. Ramdas v. Judaji, 
A.I.R. 1928 Pat. 231); Raniesh v. Karunamoyo, 33 Cal. 498 ; Nemichand 
v. Kesarimull, A.I.R. 1929 Mad. 31=56 M.L.J. 35 = 29 M.L.W. 227 = 
114 Ind.Cas. 818. The only question is whether they should all sign 
at the same place and time. In Joy Mungal Singh v. Mohun Ram, 12 
W.R. 397, this question arose and Norman J. answered the question as 
follows: “We do not desire to more than point out to the Judge the 
principle of the law on this subject. That principle is stated by the 
Chief Justice in Vol. VI, Weekly Reporter, p. 272, and Vol. IX Weekly 
Reporter, p. 29, and the rule applicable to arbitrators is shortly expressed 
in the passage already cited from Roscoe on Evidence , p. 324. The 
Judge appears to have understood that, because he remitted the award 
to the arbitrators in order that they ought to sign it conjointly. But 
this they did not. The Judge will consider whether it would not be 
proper again to send back the papers signed in pursuance of his former 
suggestion, that an award may he duly and regularly signed bv the 
arbitrators in the presence of each other.” This is in accord with the 
English law. Where there are two or more arbitrators all should 
execute the award at the same time and place. If they fail to do so, it 
may invalidate the award.— Russell on Arbitration. 13th Edn., pp. 380-81, 
citing Lord v. Lord (1855) 5 E. fc R. 404 = 26 L.J.Q.B. 34; Stalworth v. 
Inns, (1844) 13 M. Rc W. 466 = 14 L.J.Ex. 81 ; Eads v. Williams . (1854) 
24 L.J.Ch. 531 ; Wade v. Wowling, (1854) 4 E. R: D. 44 ; Arming v. Hartley, 
27 L.T.Ex. 145 ; Goodman v. Sayers, (1820) 20 T. & W. 249. 

The case of Joymangal Singh v Mohan Ram (supra), was referred 
to- in Manindra v. Mohananda, 13 Ind.Cas. 161=15 C.L.J. 360. In the 
above case the court observed: “In support of the sixth ground, which 
is of a highly technical character, it has been argued that the award is 
void, because it was not signed bv the arbitrators at the same time and 
place. In support of this argument, it has been contended that the 
signing of an award is a judicial act. and like other judicial acts it must 
be performed jointly by the arbitrators concerned ; and reference has 
been made to the cases of Wade v. Wowline (supra) ; Wright v. Graham . 

3 Exch. 131 = 18 L.J.Ex. 29; Arming v. Hartley (supra); In re Jai Man gal 
Singh, 11 W.R. 433 = 3 B.L.R.A.C. 82; Jai Manga! Singh v. Mohan Ram 
(supra) ; and Ben ode Lai Pakrasi v. Pran Chandra Pakrasi. 14 C.L.J. 
143 = 11 Ind.Cas. 898. In so far as the case of Wade v. Dowling (supra) 
is concerned, no doubt, it supports the contention of the appellants. 
But we observed that, so far back as 1871. Mr. Justice Phear, in the case 
of Bhopo Sundari v. Makhan Lai Dey. 8 B.I.R. 128. declined to adopt 
the English rule on the subject, as not founded upon nrinciples of justice, 
equitv and good conscience. The view taken in the last case mentioned 
has been adopted bv the Madras High Court in Muthu Kutti Nayakan 
v. Acha Nayakan, 18 Mad. 22. The case of In re Jai Mangal Singh 
(supra), the head note to the report whereof is misleading, is really not 
an authority in support of the contention of the appcallants ; while. 
<=o far as he decision of Jai Mangal Singh v. Mohan Ram Marwari, 12 
W.R. 397 = 8 B.L.R. 319 (n), is concerned the learned Tudge were upon 
ibis point equally divided in opinion. With regard to the case of 
Renode I.al Pakrasi v. Pran Chandra Pakrasi (supra), it is sufficient to 
observe that the award there was invalidated on the ground that one of 
the arbitrators had noi attended all the sittings and had subsequently 
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signed blank papers upon which the award was drawn up and written 
out by his colleagues. The position, therefore, is, so far as this court 
is concerned, that the opinion expressed by Air . Justice Norman in Joy 
Mungal Singh v. Mohan Ham Marwan ( supra ), is in favour of the 
appellants, whereas the opinion expressed by Air. Justice Jackson in the 
same case and the view adopted by Mr. Justice Phear in Bhobo Sundari 
Dasi v. Alakhan Lai Dey {supra), is opposed to their contention. Ardesar 
v. Secretary of State, 9 B.H..C.R. 177. Under these circumstances, wt 
are free to decide the matter as one of principle and we are clearly of 
opinion that the rule laid down in Wade v. Loading {supra), ought not 
to be adopted in this country. We may add that even in England the 
contrary view has sometimes been maintained. See for instance the 
cases of Little v. Newton, 9 Dowl. 437 = 10 L.J.C.P. 88 = 5 Jur. 246 = 2 
Man. & G. 35, and In re. Hopper, 2 Q.B. 367 (376) = 36 L.J.Q.B. 97 = 8 
B. & S. 100=15 L.T. 566. We may further observe that the English 
rule [Stalworth v. Inns, 13 M. & W. 466= 14 L.l.Ex. 81=9 Iur. 285: 

Wtlllams > 24 L JCh 531=4 De G.M. & G.74 = 1 jur. 285; 

93J has not been adopted in the American courts, on the ground that it 
is of a highly technical character and not conducive to the ends ol 
justice [Maynard v. Fredrich , (1851) 7 Cahsing 247]. it has rightly been 
remarked that the rule that an award is invalid unless it has been signed 
y a the arbitrators at the same sitting, is clearly a rule carried to a 
pornt *| c yond what reason would seem to require, and it is more than 
pio a e that so rigid a doctrine would throw out many awards which 
justice would require should be upheld. In the case before us, it is 
r? nC ,. usive *y established that the actual decision is the joint adjudication 
°f 1 , ai bitrators. 4 hat decision was subsequently engrossed by one 
or tne clerks and the document in its filial form was signed by different 
- 1 tators on different occasions. That, in our opinion, does not 

invalidate the award/ See also, Phiran v. Bahoran, 7 NAV.P. 367. 

nf r>„-r / C f arne , v4cw vvas la ^ en by the Bombay High Court in the case 
- 14 ?/, Kekhushru, A.I.R. 1934 Bom. 6 = 35 BomL.R. 1101 

thi Ln,^ 35 / 324, where Baker, Ag.C.J. said: “The actual making of 
dofc . a ^* rC ,.X an ar bitrator at different time to the other arbitrators 
Fnrl ir»ri iUva lc ^ ate the award in this country although the law in 
Acfin \?n a PP cars to be stricter, as laid down in Aluthu Kutti Nayakan v. 

1920 I a voa 1 f 22 ’ ancJ Abdul Raharnan v. Sahabuddin, A.I.R. 

both tho^ 1 V ah *. 481=55 Ind.Cas. 883 = 85 P.W.R. 1920. But 

should ases n ' a ^ e lt c l cai that it is necessary that all the arbitrators 

of law rJri t0 terms .°f tbe award, although there is no provision 

been 1 Jri in ^ “ lcni to sign it in the presence of each other; what has 

aonlv dir».v° VVn J c P catecJ1 > as necessary is that all the arbitrators should 

CfA/ectnr , 1 ? Iflds o° _5 he making of the award." But see Fatimabai v. 

= 22 Ind.cL 8nV^^”; C R ' A ' C ' J 79 ; Bh “Z UUt/i v ' Shlv > 92 PR ' 9l? > 

a different & c fFecr ?,! ?i?it ° f scvcral arbitrators to sign an award may have 
from the «,i r U1 - cll ^ cl " ent cases . but d one of the arbitrators withdraws 
colleague* j la . Uon altogether and refuses to co-operate with his 
heln ^hnV * ( the ^ ncvert hcless proceed to give an award without his 

arrived nr o \ lst . amo, ‘ nt to misconduct. But if the arbitrators had 
interval hetur*. eC1S ! on blit mcrelv waited to sign the award, and in the 
changed hi* o?? 1 ! lC c J ec,s * on anc * die signing of the award one of them 

that ^he arbitmnr 'u ^ r< : fl,sc<1 t ? s 'gn it. it does not nccessarilv follow 
a nd filinn- in * S been guilty of misconduct in framing the award 

152 IndCni Q 9 Q irt A /n r/J Prasad V. Raja Singh, A.I.R. 1935 All. 90 = 

4 Ind.Cas. 929 = A.I.R. 1934 A.L.R. 1017^(1934) A.E.J. 1233. See 
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44 °Aif^ 9 5W wf V * I f ulwanti > A.I.R. 1922 All. 233 =66 Ind.Cas. 499 = 
I*,;™, 1 T 42 * Where there is an agreement in the reference to the arbi- 

* C k C award m ;g ht ^ pronounced by all the arbitrators or by 
majority of them the failure by one of the arbitrators to sign the award 
does not affect the validity of the award, when the arbitrator who did 
not sign arbitration which resulted in the award. Dasarathi v. Ramas- 
zvamy, (1955) 2 M.L.J. 693 = 1955 M.W.N. 882. 

The omission of one of several arbitrators to sign the award does not 
vitiate the award where the arbitration proceedings took place in the 
presence of all the arbitrators. Sricharan v. Makhan Lai, 51 Ind Cas 
37 8; Raghubir v. Kamlesar, 23 Pat. 719 = A.1.R. 1945 Pat. 140; Darayao 
Singh v. Ratan Lai, 1944 A.W.R. (Rev.) 164 = 1944 R.D 325* Ram 
Naratn v. Rati Ram, A.l.R. 1916 Pat. 156 = 1 Pat.L.J. 90 = 34 iAd.Cas. 
105 , Kazee Syed v. 7 inoo Dossia, 6 W.R. 95 ; Sricharan v. Makhan Lai 
A.l.R. 1919 Cal. 42 = 51 Ind.Cas. 378; Abu Matnrnid v. Golarn, A.l.R. 
1918 Cal. 865 = 40 Ind.Cas. 422 ; Abinash v. Rarasuram, 44 C.W.N. 866; 
Ram Sunlar v. Kul Wanthi, 66 Ind.Cas. 499 = A.l.R. 1922 All 233=44 
All. 642 ; Dandekar v. Dande Kar, 6 Bom. 663 ; Johora Bibi v Md. 
Sadik, 64 L.W. 600 = A.l.R. 1951 Mad. 997 = (1951) 2 M.L.J. 56. So also 
where an award is arrived at by the arbitrators of both parties and 
represents their decision, the failure of the arbitrator of one party to 
sign it does not render it invalid. Manphool v. Sahi Ram, 43 Ind.Cas. 
154. But meie signature ol all the arbitrators to an award where arbi- 
tration proceedings was not attended by all, will not validate an award. 
Ramgutty v. Thakoor Das, 22 W.R. 418. Under section 11 of the 
Arbitration Act, the award must be signed by all the arbitrators who 
join in making the award. But the omission on the part of some of 
them to sign it is a mere irregularity capable of being rectified. Fazalally 
v. Khimji, 36 Bom.L.R. 1005 = A.l.R. 1934 Bom. 476. See also, Binodelal 
v. Rranchandra, 11 Ind.Cas. 898 = 14 C.L.J. 143; but see Bagaya v. 
U. Paduma, 12 Rang. 128 = 149 Ind.Cas. 1083 = A.I.R. 1934 Rang. 24; 
Raghubir v. Kaulesor, A.l.R. 1945 Pat. 140 = 218 Ind.Cas. 275. 

An award duly made and signed by the arbitrator but intended 
to be fair-copied on a stamped paper is valid and the defect as to stamp 
can be cured. Ramchand v. Gobindram, 13 S.L.R. 75 = 53 Ind.Cas. 
337 ; Kalu Nagabushanam v. Kula Seshachalam, 1 M.H.C.R. 178. 

74-4. Making award and delivery of judgment.— There is a 
fundamental difference between the making, signing and delivery of a 
judgment and making, signing and giving notice of an award. In the 
case of judgment all three must be simultaneous acts and parts of the 
same transaction. In the case of award the first two may be simultaneous 
and the notice of the award can be postponed. The award is not invalid 
because notice of the making of it has not been given. Janardhan Prosad 
v. Chandra Sehhar, A.l.R. 1951 Nag. 198 = 1.L.R. (1950) Nag. 823. It 
is not open to a defendant to set up an award as a bar to a suit filed on 
an original cause of action, where the award was not filed and all proceed¬ 
ings relating thereto had not been gone through as required by Arbi¬ 
tration Act. Pamatidass v. Nagappa , 1959 Andh.L.T. 639 = (1959) 2 

Andh. W.R. 187 (F.B.). 

Where in a suit the defendant files an application under S. 14, 
Arbitration Act alleging the marking and pronouncement of the award 
by the arbitration the court has jurisdiction under S. 14 read in the 
context of SS. 25, 31, 32 and 33 of the Act, to inquire into the existence 
of the alleged award and to ask the parties to produce evidence, oral or 
documentary, in the matter and decide the question, Ambika Prosad v. 
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Shiva P^san I960.B.LJ.R. 509 = 1960 Pat L.R. 185 = A.l.R. I960 Pat 587 

ZT-ntrjrs. sr-s.- IHrF 

5.C.J. 445 = (1955) 2 M.L.J. (S.C.) 23 ' ’ R ' 19 i> ‘ C " 40ti = 1955 

aigJ-uhe^ sr t l h h a e t T h inori,y r fu8e - to 

sl gnetl by the persons who made i/ ? 1 tic want ot - h award f must be 
the arbitrators from the award invalidate d, 1 ^nature of some ol 

Judag, Lohar, A.l.R. 1928 Pat. 231 = 107 IndUs 5K In“th V ' 

Cal “or o°ne o7 C h •'d In H ? mesA ^ v Karunamoy^ZV™ 

signature of the dissentincr , r i - auai(i was hied in court without the 

award was invaUd be^ did nnr'f C ™L lh . cn “ wa * held ^at the 

1'his decision was referred m b the signature of the arbitrator. 

Mafuo, (1916) 1 Pat.L.J. 306 = 35 TtdCas ^"‘pl w V 1 ? ha " d [ 

« 4— Reference is ntde on^haU of "the 

90 = 34 Ind.Cas. iffij^p “w" flT" A '“ r “‘". v - (1910) 1 P.JL.J. 

parties nave agreed to abide hv ri ' , Wiieie u was held that when the 

trators, an awffd cannot be se/aside° thC i of arbi- 

signed by the minority i„ ,, , giound that it has not been 

out of the seven arbitrators l }} Dandekar v - Uandekar, b Bom. 663, three 

observed that the omission to ^ak^rf 8 ? 11 thC award ancA their Lordships 
arbitrators to the An t le S 1 g ,, atures of the minority of the 

would not be fatal to^he^wa^ 1 ^ to I rn,cd thc , record of their award 
position that the want of si<rnar. aul una hle to agree to thc pro- 

award does not invalidate theavvard , S ° me °f the arblt,ators f ™m the 
IS fatal to the award and award ; f am of opinion that this defect 

tann Wh bC PaSSCd ,n a fCordance fh^iS"" 0 * ^ attc P ttd and a d «'ee 

anything inore th u arbltrators appointed refrain from having 

render mtructuous the ^Ward bv ““‘•-'.Proceedings in arbitration and 
aside merely on that I 7” ma j orit y> the award will not be set 

1927 Mad. 136 = 52 M L 357 - u 'WTiV \ A.l.R. 

several arbitrators agrees in a 7 ~ 100 , f ndCas - b34 * Where one of the 
parties wilfully reftfses to 7 ? Vard . but at the instance of one of the 
award, the nartv vvb 7 gn , u ’ thou S h there is a legal flaw in the 

Sundar v Kuhiuim kr P rocure d « cannot take advantage of it Ram 
Tarapro« d K $:g‘ y Ram\^ /" d f f „ ^ = *° A.L.J.** 392 ; aho 

929 = (1 93 4) A.LJ. U>33 7 ‘ S ’ AIR 1935 All. 90=152 Ind.Cas. 

four arbitrators'll^f^jcDressl v°la ** mat , tcr 1,1 clispute to arbitration to 

the award of the maiofirv ’t ? d doun that , thc patties would abide bv 
arbitrators, made without f.n -,1 r a - n awal 1 d b > three out of the four 
fourth and to which he dnn discussion with and in the absence of the 

arbitrators must be regarded ? ? R ‘ L - C ,s 1 ,, ° l b ‘ndmg on the parties. The 
v. Ma P U AIR | 'm n , ''iVr S ,T S u >lt> of miscondurr. M„ 

See also. Nand Aa^ ! r Ran *;, «»'*• 715 = 121 Ind.Cas. 7«»2. 

Abdulla v. Af P R c tr/l ’ <- ,,an \ / All. 523 = (1885) AW.N. 139: 

R 49 Cal 83l"'' " ‘ 1924 Ra '«- ,SS = ««'v. 

50 " Kamata PrOSad v - W' 1 " S.ng/t, 7 Ind.Cas. 99 = 7 A.L.J. 890, the 
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paities to a suit referred their disputes to arbitration. Four arbitrators 
were appointed, two by the plaintiff and two by the defendent, and an 
umpire. In the event of disagreement, the decision of the majority was 
to prevail. The two arbitrators appointed by the plaintiff retired before 
an award was made on the ground that the view of the majority was 
against them. The arbitrators appointed by the defendant and the 
umpire drew up an award, signed it and sent it on to the court. The 
court passed a decree in accordance with it. It holding that the award 
is a legal award the court observed : “The withdrawal of the two arbi¬ 
trators at the very last moment, when they found the decision of the 
majority against them, was a mere trick either to save their wounded 
pride or due to some less honourable motive. The arbitrators who 
withdrew themselves admitted that there was no misconduct of any kind 
on the part of the others.” See also, Mansa Ram v. Karta Ram, 26 Ind. 
Cas. 107 = A.I.R. 1923 Lah. 411 ; Dharam Singh v. Surat Singh, 88 Ind. 
Cas. 547 = A.I.R. 1925 Oudh 717; Bhoj Math v. Shiva Nan dan, A.I.R. 
1930 Oudh 389. Now section 10 (3) provides that “where an arbitration 
agreement provides for the appointment of more arbitrators than three, 
the award of the majority, or if ihe arbitrators are equally divided in 
their opinions, the award of the umpire shall, unless the umpire shall, 
unless the arbitration agreement otherwise provides, prevail.” So from 
this sub-section as well as sub-section (2) of section 10 it is clear that an 
majority of the arbitrators is called a majority award. Now it is settled 
that in a majority award no signature of the dissenting arbitrator or 
arbitrators is required. Sec also, Bhojnath v. Shiva Nath, A.I.R. 1930 
Oudh. 389 = 7 O.W.N. 541 = 127 Ind.Cas. 254; Ram Narain v. Pati Rain, 
34 Ind.Cas. 105 = Pat.L.J. 90 = 2 P.L.YV. 411 ; Nisar Ali v. Tinor, 6 W.R. 
95 ; Mo/tamed Ali v. Secretary of State. 41 Ind.Cas. 264 = 42 Bom. 668 = 19 
Bom.L.R. 618 A cause and all matters in difference were referred to 
the arbitration of three persons, the award of the three, or of any two of 
them, to be final. The award purported on the face of it be made by 
all three, but was executed by two only, the third having refused to sign 
it when requested to do so. Held, that the award was good as the award 
of the two White v. Sharp, 12 M. & W. 712 = 1 D. &: L. 1039 = 1 Car. 
& K. 348 = 8 Jur. 344 = 13 L.j.Ex. 348. Where the parties to a reference; 
to an arbitration agree that the decision of the majority of the arbitrators 
should prevail, the fact that the award was not signed by the arbitrator 
who differed from the opinion of Lhe majority does not affect its vandity. 
Abinash v Parashuram, 44 C.W.N. 866. See also, Beni Dali v. Baij Nath, 
174 Ind.Cas. 369 = A.I.R. 1938 Oudh 125 = (1938) O.W.N. 480. The 
award of a majority of arbitrators, where it is provided that the decision 
should rest with the majority, is not invalid merely because no separate 
opinion is given by the dissenting arbitrators. Kanhaya Lai v. Seth, 112 
1\R. 1885. Where the award in an arbitration on a reference to five 
ai bitrators, is signed by only three of them, the other two having refused 
to sign it the award should not be accepted by the court and made a rule 
of court in the absence of any material to show that all the arbitrators 
had sat and deliberated together before coming to this conclusion. 
Deonarain v. Sheobar, A.I.R. 1952 Pat. 461 ; see also Kuppuswami v. 
Anantharamier, 1947 M.W.N. 371=60 L.W. 244 = (1947) 1 M.L.J. 297. 

74-7. Effect of not signing by all the arbitrators. —Under the old 
rule where a matter in dispute is referred to the decision of three arbitra¬ 
tors. all three must concur in the making or the award ; an award made by 
two of them only is bad. United Kingdom v. Housion, (1896)1 Q-B- 
567. See also, Ayyaszeami v. Appadurai, 54 Ind.Cas. 912 = 38 M.L.J. 14:>. 
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But that rule is no longer in force. Section 10 (2) enacts that “where an 
arbitration agreement provides that a reference shall be to three arbitra¬ 
tors to be appointed otherwise than as mentioned in sub-section (1), the 
award of the majority shall, unless the arbitration agreement otherwise 
provides, prevail.” See also sub-section (3) of section 10. Now it is not 
necessary that in a majority award all the dissenting arbitrators should 
also sign. 

In Romesh Chandra Dhar v. Karunamoyi Dutt, 33 Cal. 498, two out 
of three arbitrators agreed in making an award, but the third did not' 
agree, and the award was filed in the court of first instance without the 
signature of the dissident arbitrator, who however subsequently came 
into court and signed it. The court thereupon made a decree in accordance 
with the award. On appeal to the subordinate judge, however, this decree 
was set aside on the ground that such an award was invalid and illegal. 
In upholding the decision of the lower appellate court the High Court 
observed: It seems to us that as soon as the award was made and filed 

in court, the powers of the arbitrators came to an end ; they become 
functus officio, and it w f as not open to the dissentient arbitrator to come 
in afterwards and sign the award, nor had the court any power to allow 
him to sign it. In this view of the matter, the award is not a valid and 
legal award. See also Utoomal v. Haridas , 7 Ind.Cas. 595 = 4 S.L.R. 26. 
on revision Haridas v. Utoomal, 16 Ind.Cas. 881=6 S.L.R. 89. But 
under the present Act such an award is a valid and legal award being the 
decision of the majority of the arbitrators. The signature of the third 

bc l n * 1 mcre surplusage does not invalidate the award and 
specially under the circumstances of the above case, where the court 

1 pt C t sl £ natl J re - See al *°. Khudiram v. Chandi, 35 Ind.Cas. 358 = 

\rj ii ’ ** amd . as v - Judazi, 107 Ind.Cas. 532 = A.I.R. 1928 Pat. -188 ; 

t V ' w e oo r 4 ma « AIR 1920 Mad 31 = 56 MI T. 35=114 Ind.Cas. 
rJfiQfi h'Y' u? 7 t. : Ramnnrni » V. Cat it, AIR. 1020 Pat. 178 = 118 Tnd 

section 10 NToL^t (a - CS , havc been affe «cd hv sub-section 12) and (3) or 
Wtv of the ^ laW ,' S Cl r r that an a "’ a,d which is signed hv the majo- 

duced bv the .- 0rS nf i CI r hc; " in " and considering all the evidence pro- 
But it is not ™ ’ and after full discussion on merits, is a valid award 

nr tie a ET r - C T h ? Ce w!th th!s action, where after tl.o signature 

Renode Lai v Pr p; J per - ,helr decision was embodied in it. 

Benode v Pran TcwZ ' - 4 808. See also, 

in writing anrt ~~ cxc >v- Under this section an award must he 

g nd must be signed bv the arbitrators whose award it is. 

intendtd* thnr^l tr .? li0 " clause—Ambiguity—Power of eourt.—It was 

Fnebieer” or rhl ° f , ^ C 1 ecutlon of rncb contract either the “Chief 

hv striking off rhn A ^ dltl0n T a Chief En S lnecr ” was intended to be retained 
rh * f tbe otber - ft was not the intention of the parties that the 

.^ henX Cer A :, n r thC r : VS '. nh,rC :,n '’ if hc «"aWe o P r unwiMinV to 

axemen t n * dd '.‘ ,0nal Chief Fm t inco, would act. The arbitration 

h , ,ns . tant ^ !« face that the author had 

K^orTmal l T?n o T, en j! on \ "’.thorn deciding in favour of cither Sell, 

i\esortmal v. Union nf India, AT R. 1959 Cal. 130. 

the ™l t A SiT ,nade awartl.—Additions made in an award with 
is published wi 11 h r C arb,trators af «‘ r ir signed >>v them and before it 
he said to ho / n °, 3 f . bc va ldltv °f dlc awards. Arbitrators cannot 
actua Iv made ' 'f l*"? "' C Pronouncement of the award is 
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750. ^ Decision taken in the absence of some arbitrators—» 
Irregularity can be waived. —The general rule that the meetings of the 
arbitrators must be attended by all the arbitrators and the decision 
arrived at must be decision of all. If some formal decision has been 
made in the absence of some of them the irregularity may be waived. 
It has been deemed to have been waived if the decision is put at a 
subsequent meeting before all the arbitrators and the presence of all the 
parties. Bai Laxmibni v. Shridhar, A.I.R. 1943 Bom. 221 ; Patel v. 
Menakshi, A.I.R. 1942 Bom. 239 = 44 Bom.L.R. 485; Dobson v. Groves, 
(1844) 6 Q.B. 637. 

751. Oral award whether valid.—In Porshottamdas v. Kekhushru, 
A.I.R. 1934 Bom. 6(8), it has been held that an award may be oral. See 
also, Amir Bibi v. Arokyam, 45 Ind.Cas. 813 ; Dandekar v. Dandekar, 6 
Bom. 663; Savalappa v. Deo-Chand, 26 Bom. 132=23 Bom.L.R. 691; 
Ma Mya v. Ko Pora, A.I.R. 1924 Rang. 60 = 79 Ind.Cas. 742 = 2 Bur.L.J. 
163; Kula v. Kula , 1 M.tf.C.R. 178; Dili pat v. Kashi, A.I.R. 1914 
Oudh 149 = 24 Ind.Cas. 542=17 O.C. 118 ; Fateh Mohammad v.Amarnath, 
A.I.R. 1933 Lah. 777 = 35 P.L.R. 211=147 Ind.Cas 858; Ram Bilas v. 
Birich Singh, A.I.R. 1932 Pat. 60 ; Mathura Das v. Mangalall, A.I.R. 
1934 Bom. 79 = 36 Bom.L.R. 47 ; Tara Prosad v. Raja Singh, A.I.R. 1935 All. 
90 = 152 Ind.Cas. 929 = (1934) A.L.J. 1233 ; Unni v. Marakarutti, A.I.R. 1936 
Mad. 713 ; Mohammad Azizuall v. Mohammad Noorulla, A.I.R. 1939 Nag. 
233 (F.B.); Lalji Jaisingh v. S. P. Tewari, 82 Ind.Cas. 802 = A.I.R. 1924 
Rang. 319. But the above cases have been made obsolete by this section 
An award must be in writing and must be signed by all the arbitrators 
or umpire whose award it is. In Fateh Mohammad v. Amarnath, A.I.R. 
1933 Lah. 777 = 147 Ind.Cas. 858; Dilip Sinch /. observed : “I do not 
see how an oral award could be signed.*’ This section corresponds to 
section 11 of the Indian Arbitration Act of 1899. In Laljee Jaisingh v. 
S. P. Tewari, 82 Ind.Cas. 802 = 3 Bur.L.J. 102 = A.I.R. 1924 Rang. 319. 
the court observed : “An award under the Act must, bv section 11, be in 
writing and signed. Before reducing their award to writing, the arbitra¬ 
tors must no doubt arrive at their decision ; but having done so, they 
are bound to make an award in writing and signing of the award is not a 
mere formality. Gotha Krishnaswami Chetty v. Thatha Seetharam 
Chetty, 5 Ind.Cas. 374 = 7 M.L.T. 355 = (1910) M.W.N. 53.” See also 
Verna D P. v. Tala Gehrilal I.L.R. (1961) 11 Raj. 103 = A.I.R. 1962 Raj. 231. 

752. “Made their award.”—Bv para. 3 of the First Schedule the 
arbitrators are allowed four months’ time to “make their award.” In Lain 
v. Abdus, 17 Ind.Cas. 320, the court observed : “The order of siipfession 
cannot, however, be passed where an award has already been made and 
completed or. in other words, delivered within the time fixed, though it 
may reach the court afterwards, for. as observed in Sit a Ram v. Bhawani 
Din, 26 All. 105 = (1903) A.W.N. 205. and Asadulla v. Muhammad Nur. 
27 All. 459 = 2 A.L.J. 201 =(1905) A.W.N. 47, it is sufficient if the award 
be made, that is, completed and signed bv the arbitrators within the 
period fixed by the court and it is not necessary to the validity of such 
award that it should actually reach the hands of the court within such 
period.” See also, Bhagatram v. Gunda Singh, 89 P.R. 1907. In Asadulla 
v. Muhammad Nur (supra), the court observed : “Obviously, the word 
’made’ is used in the untechnical sense, because the award cannot be 
considered as made unless it is authenticated bv the signature of the 
persons who made it. ‘Made’ means that the mind of the arbitrator has 
been declared, and such declaration requires authentication by signature.” 
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See also, Akho\ Kumar v. S. C. Das, A.I.R. 1955 Cal. 359 = 38 C.W.N. 
784=156 Ind.Cas. 165; Sewdatrai v. Tata Sons. Ltd., A.I.R. 1921 Cal. 
Cal. 576 = 77 Ind.Cas. 769; Srilal v. Arjundas , 23 Ind.Cas. 223 = 13 

C.W.N. 1325 ; Umersi v. Shanji , 13 Bom. 119 ; Debendra v. Sarbamangala, 
8 C.W.N. 916. Where the court granted time till the 28th of February. 
1941. for “filing” the award, and the arbitrators made an award in the 
Hindi language on that date and also signed the same, but instead of 
filing it on that dav had the same rendered into English and filed the 
same on the 2nd of March following, held the word “filing” in the court’s 
order was a clerical error and since the Hindi award was “made” within 
the time fixed bv court, it did not matter that the award rendered into 
Fnglish was prenared and filed two days later : the reouirements of the 
law had been satisfied and the award was a good one. Srilal v. Arjundas 
(sufjra). Under this section “the making of an award” and “signing it” 
are two distinct acts. The word “made” means that the mind of the 
arbitrators has been declared in writing and the next step is that such 
declaration is to be signed bv the arbitrators. 


753. S«. 14(2) and 30 ('c')—Filing award beyond lime—No 

misconduct. —The making of an award is a judicial act. while the filing 
of the award is a mere ministerial act. The filing of an award bevond 
the time allowed for filing it does not amount to misconduct for which 
the award is liable to be set aside, for. in such a case, the court has always 
power to extend the date of filing the award. Padmabati v. Panna Lai. 

into U.*, 9 ^ a ** see a,so Kalin i Ran fart v. Union of India, A.I.R. 

1958 Cal. 624. 


754. Unfiled award, if nullitv. —No section of the Arbitration Act 
savs that an unfiled award is a nullitv. S. 14(2) of the Arbitration Act 
compels the arbitrators to file the award ‘at the request of anv party to 
the arbitration agreement.* If the agreement for arbitration itself stipulates 
t at the award, subject of course to the rules of exception to the award 
recogmsed bv the arbitration agreement or for the grounds permitted 

th £ . . ,trat * on Act> remains binding as part of the agreement even 
though it is not filed. Pushraj v. Clive Mitts A.I.R. 1960 Cal. 180 fsec 
also grounds for setting aside). Where the award is not filed in court 
IkI c j and n ° derree is granted in terms of the award under S. 17. 
U„/^ efe £f ant cannot re,v on such award bv wav of defence in a suit 

1961 Pat 372°°” Nau ' ab Laf ’ 1961 B T L R - 94 = 1961 Pat. U.R. 46 = A.I.R. 

- °f an award, what amounts to.—-Under s. 14 an award 

_ la e w en it is written out or at least when it is written out and signed, 
avjng regard to the language of section 14. there is no reason for thin- 
mg that anything, more than the recording of the decision of the 
nr i fra tors and signing of it is required to constitute its making. The 
contention that the word “made” and “delivered” is not warranted bv 
me anguage used. \ r atini Ran fan v. Union of India. A.I.R. 1958 Cal. 

in i 9 . ,S . Sl,ffic,ent answcr to an argument that an award is not made 

l W • J U 1S maf ^ c known f° third narties or at least till some step is 
‘ T" Wlth to it which makes it impossible for the arbitrator to 

rh ‘ ° an v alteration therein, whether bv communicating the contents of 
a ' ar the parties or filing it in court or in some other wav. 

arhb e r r thC ma k* n «I of an award mav mean the bare failure of an 
^ > rator to make an award within the time limited bv law or extended 
I r r ro,,rt docs not involve the consequence that the award, if chal 
gc . must necessarilv be set aside on the ground of misconduct. 
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regardless of the other circumstances of the case. Nalini Ranian v 
Union of India, A.I.R. 1958 Cal. 624. Failure to send notice of the 

-? kin f ,° f th A aW \ rd does not affect the validity of the award mad^ 
Chogalal v. Dhupabai, 1957 M.P.L.J. (Notes) 194. 

SuU l ° e,,force an award—Parties.—Where a person was 

ro M 1L n0t i 3 pa - ty to thc 'France to arbitration proceedings, he 

thr* 1 n °H ^ ecn im pl ca ded as a party to the proceedings to enforce 

d and S ° th 5 1 court would have no jurirdiction to appoint a 

M T L ,n A re T P D Ct in°ro hlS properties. S. A". Mahomed v. Noor (\ 958) 1 
M.L.J. 94 = A.I.R. 1958 Mad. 14. 


, . 75 T“ . Award.—Once parties have referred these disputes to a domestic 
toium. n is that domestic forum alone that can decide upon those disputes. 
The forum may decide upon those disputes by adjudication of those 
disputes ; it may decide those disputes if the parties consent to take a 

«Zr lSl °?A 0n a ," agl ' eement - Narbodubhai v. Natverlal, A.I.R. 1953 Bom. 

. . Award means an arbitration award. Vide section 2 (b). The 
decision of the arbitrator or arbitrators or an umpire is callled an “award.” 

Baner l e e’* Law of Arbitration, 4th Edn., p. 2. In Bhajahari v. 
Bchary. 4 C.L.J. 162 = 33 Cal. 881 (888), Mookerjee, J. observed : “The 
award is m fact a final adjudication by a court of the parties’ own 
choice, and until impeached upon sufficient grounds, in an appropriate 
proceeding, an award, which is on the face of it regular, is conclusive 
upon the merits of the controversy submitted unless possibly the parties 
have intended that the award shall not be final conclusive. See Com¬ 
inings v. Heard . (1869) L.R. 4 B. 669=10 B. & S. 606. Sweet v. Mor¬ 
rison, (1889) 116 N.Y. 19=15 Am.St.Rep. 376, and Harris v. Social M. 
Co., (1864) 41 R.I. 133 = 5 Am.Rep. 549. To put the matter in another 
way, as the ordinary rule, a valid award operates to merge and extinguish 
all claims embraced in the submission, and after it has been made, the 
submission and award furnish the onlv basis bv which the rights of thc 
parties can be determined, and constitute a bar to anv action on thc 
original demand: see Curlev v. Beam. (1822) 4 Bom. 259 = 10 Am.Dec. 
140: Walsh v. Glinor, (1813) 3 Harris R: Tohnson "383: and Clegg v. 
Bearden, (1813) 3 Harris Johnson 383.” See also. Thakurdas v. 

Jaszeant Rai, I P.R. 1904 : Zaif-un-nissa v. Shafiquz, 75 Ind.Cas. 626 = 
A.I.R. 1929 Oudh 185 = 26 O.C. 33. WBcre the parties have treated a 
document evidencing agreement of partition as their own act and the 
hanchas merely signed it as attesting witnesses, the document would not 
be regarded as an award merely because it bears the signature of the 
panchas. Rudragouda v. Basangouda, A.I.R. 11938 Bom. 257=40 Bom. 
L.R. 202 = 175 fnd.Cas. 361. In the above case Wassoodeiv. J. said: 
“With regard to thc alternative suggestion, I do not think that those 
documents can be looked upon as awards merely or intended to operate 
as such. There is indeed a reference to the decision of a panch therein. 
But the parties apparently have made that decision the basis of their 
agreement when they signed it. It is true that the panchas have also 
signed the deed, and there is authority for the view that an award merely 
because it is signed by the parties to the reference is nonetheless an 
award. See Yemnava v Revanshiddappa. A.I.R. 1927 Bom. 656 = 101 
Ind.Cas. 351 =29 Bom.L.R. 297. But the question would be in what 
character the parties or thc panchas executed the document. If thc 
parties treated the document as their own act and the panchas merely 
signed it as attesting witnesses. I do not think the document would be 
regarded as an award merely because it bears the signature of the panchas 
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See also, Kishan Narain v. Fur an Chand 28 Ind.Cas. 298 = 48 P.L.R. 1915 ; 
Srickaran v. Makhan, A.I.R. 1919 Cal. 42=51 Ind.Cas. 378. In JSJarba- 
dobhai v. Natverlal, A.I.R. 1953 Bom. 38(3 Chagla, C.J. observed: “There 
is no plea of any agreement subsequent to the award. The plea was that 
the award accepted and agreed to. At the highest this plea can only 
mean that the parties agreed not to challenge the award and to abide by 
the award. But the acceptance of the award and the agreement 
to abide by the award cannot change the pattern of the award. 
If it is an award it continued to be an award notwithstanding the fact 
that the parties have accepted it. It is difficult to accept the contention 
that merely on the parties abiding by the award and accepting the award 
the nature of the award changed and it became an agreement and that 

the award was merged in the agreement.One parties have referred 

this disputes to a domestic forum, it is the domestic forum alone that can 
decide upon those disputes. The forum may decide upon those disputes 
by adjudicating upon those disputes ; it may decide those disputes if the 
parties consent to take a decision on an agreement. Whether in one case 
or the other, the decision of the domestic forum, whether by consent or 
ifi invitum, is an award and has all the characteristics of an award.” 
I he mere fact that all these heirs did not join in the telerencc to arbitra¬ 
tion of a dispute about inheritance, does not make ihe award void. 
I he award is valid so far as the parties who joined in the reference are 
concerned and they cannot turn and attack its validity. Mam Raj v. 
AIt - Kt shni, 6 D.L.R. (Simla) 15= A.I.R. 1951 Simla 13. 

ln W inter v. White, 3 Moore (374 = 1 Brod. &: Bing. 350 = 21 R.R. 
>5(3, Richardson, J. observed : “What is the nature of an award ? An 
award is a decree made by a judge or judges, deriving authority from 
i ie choice of the parties. The power ot such judge or judges to decide 
an the duties incumbent on the party to obey the decisions arise only 
tom the contract of ' submission.” .See also, Sornavalli Animal v. 
Mulhayya Sastrigal, 23 Mad. 593=10 M.L.f. 208; Bhajahary Saha v. 
Behan Lai Basak, 33 Cal. 881=4 C.L.J. 1(32 

i » l onn er ! nnava V - Revan * /li <MaM> a ' A.I.R. 1927 Bom. 05(3 = 29 Bom. 
/. ’ ^57 — 101 Ind.Cas. 351, Martin, C.J. observed : “It is quite true that 
us awaid goes on to state that it is agreed to by the parties affected, 
n t at they and others have added their signatures in token of that 
consent. But we do not think that this necessarily vitiates the award 
ana turns it into a mere agreement.” In Kanshi Ram v. Harnam Das, 

Mi 1 , Lah - 73 = 1.L.R. 1940 Lah, 599=188 Ind.Cas. 493; Din 

a i o observed : “As observed in Wazir Ali v. Mahbub Ah, 

1 J 14 Lah. 238 = 22 Ind.Cas 412 = 10 P R. 1917 = 134 P.L.R. 1914. 
ana CilaRam v. Kcsho Ram , 135 Ind.Cas. (32 =32 P.L.R. 254, parties 

signing the award should not be allowed to pick holes in it.The 

meie tact that the parties signed it will not convert the original nature 
o t ie document. It was written on behalf of the arbitrator and it was 
c* a one who could have presented it for registration. The parties were 
not t ie executants of the documents and could, therefore, not be the 
proper persons to present it in any circumstances.” An award even in 
t ie absence of the signatures of the parties, is binding on all who had 

‘K? re r CC li makc reference to arbitration. Harbhaj Mai v. Duran Chand, 
52 Ind.Cas. 88= 102 P.R. 1915 = A.I.R. 191(3 Lah. 1(33. "An award of 
ar urators derives its binding force as against the parties entirely from 
leir previous submission, and their subsequent signature in token of 
consent in no way alfects the character of the award. It is neither more 
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binding upon the parties when signed by them or less binding when 
they do not sign it. It is binding in the formed case because it is judg¬ 
ment of a tribunal to which the parties had unconditionally submitted 
before adjudication, and not because they have subsequently acknow¬ 
ledged the justice of the decision.” Jagannath v. Rambux, 6 C.P.L.R. 
95 ; Kishan Chandra v. Ram Lai, 53 Ind.Cas. 992 = 2 N.L.J. 364 = A.I.R. 
1919 Nag. 131. An award by arbitrators is as binding in its nature as a 
judgment of court. Amir Bibi v. Arokyam, 45 Ind.Cas. 813 = 34 M.L.J. 
184. See also, Bhajahary v. Behari Lai, 33 Cal. 881=4 C.L.J. 182. 
A valid award operates to merge and extinguish all claims embraced in 
the submission, and after it has been made the submission and the award 
furnishes the only basis by which the rights of the parties can be deter¬ 
mined. Damodar v. Basheshwar . A.I.R. 1936 Lah. 865 ; see also, Lutu- 
fullah v. Mahomed, 223 Ind.Cas. 307 = A.I.R. 1946 Sind 117=223 Ind. 
Cas. 117 ; Pannalal v. Chamanlal, 225 Ind.Cas. 8 = A.I.R. 1946 Lah. 
(Rul.) 405 ; but see Guurai v. Sogrnal, 64 L.W. 203 = (1951) 1 M.L.J. 85. 
An award for or against a joint Hindu family business in its trading 
name is valid, and can be enforced by a suit or by proceedings under the 
Arbitration Act. Alunshilal v. Modi, 51 C.W.N. 563. 

758. Award filed in court. —The award of arbitrators while is filed 
under s. 14 into court is a part of the court’s record. Katam v. Lmih, 
(1957) 2 Andhra W.R. 280. 

759. Award pronounced—Arbitrators, if become functus officio 

with regard to ministerial acts. —It is true that when once the award has 
been pronounced the arbitrators, having done what they were called upon 
to do under the submission, becomes functus officio thereafter, in regard to 
reference. But there remain certain ministerial acts such as the engrossing 
of the award on stamp paper and getting the award so engrossed registered 
which acts cannot be put on the same footing as proceedings in connection 
with the pronouncement of the award. The arbitrators cannot be deemed 
to have become functus officio with regard to the carrying out of such 
ministerial acts. Dasaratha v. Ramaswamy, (1955) 2 M.L.J. 693 = 1955 
Mad. W.N. 832. J 

760. Nature and effect of an award. —Before the coming into force 
of the Arbitration Act, 1940, “a valid award was an operative award by 
itself. There were two ways in which it could be imposed: (1) it might 
be made rule of court by an application under the C. P. Code or under 
the Arbitration Act, 1899, as the case might be, or the party might be or 
(2) the party may treat it as an independent source of title and enforce 
it by suit. In either case it was open to the opposite party to challenge 
the validity of the award. The remedy by suit was taken away by S. 
32 of this Act, which provides “Notwithstanding any law for the time 
being in force no suit shall lie on any ground whatsoever for a decision 
upon the existence, effect or validity of an arbitration agreement or 
award nor shall any arbitration agreement or award be set aside, amended, 
modified or in any way appointed otherwise than as provided by’ this Act. 

“The effect of this section was considered in Ram Chander v. A iunshi, 
28 Pat. 594 = A.I.R. 1950 Pat. 48 in which Ramaswami, /• 
relied on Moolchand Jothaju v. Rashid Jarushed Sons & Co., A.I.R. 1946 
Mad. 346 = I.L.R. 1946 Mad. 840 ; Deohinandan v. Basanti Lai, 45 C.W.N. 
881=A.I.R. 194] Cal. 527 and Ralanj Vital & Co. v. Dhirajlal Manilal, 
I.L.R. (1942) Bom. 452 = A.I.R. 1942 Bom. 101 for the proposition that 
a suit will not lie to enforce an award. Mr Lalnarayan Sinha's conten¬ 
tion is that a distinction must be drawn between a right and the remedies 
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to .^nforee it. Section 32 has taken away one of the two remedies 
available in respect of an award of arbitrators, but the legal effect of the 
award as a decree finally determining the rights of the parties remains 
and therefore Krishna Panda v. Balaram Panda, 19 Mad. 280 and Bhaiah 
an Saha v. Behary Lai, 33 Gal. 881 are still good law. This consideration 
is supported by the process of reasoning in Dewaram v. Harinaraiji 26 
« 4 Q 4 p 7 = m R ' 194* Pat. 320 and Jagadtsh v. Sunder, 27 Pat. 86=A.I.R. 
1949 Pat. 393 in which on the principle that a private award is operative 
even if it is not made a rule of the court, it was held that it is not 
exempted from the provisions of S. 17, sub-section (1), cl. (b), Reeistra- 
uon Act. Monohar Lail, /. in the former case rejected Mr. Lalnaraya/i 
Smhas argument that by the amendment of the law of 1940 an award 
is operative only when it is made a rule of the court. In reply Monohar 
Lull, J. pointed out that under S. 33 of the Act an award can be questioned 
in court without being filed under S. 14 of the Act a view which is 
contrary to that taken in Deohinandan v. Basantalal, 45 C.W.N. 881 • 
iatanji Vispal& Co. v. Dhirajlal Maniial , I.JL.R. Bom. (1942) 452 and 
Prasad v. Gobardhan Das, A.l.R. 1948 Pat. 171. * Monohar Lai, 
of the ° n nec J; ssity registration to pass title in the event 

?..le^f P rK accc P t *“$ , the awa,d ' and acting on it without making it a 
no hnrin* court - With respect, this reasoning appears to me to have 

made a rnfe°rff V hether the a ™ ard has an operative force without being 
lcadfnff u In J«6*dish v. Sunder, 27 Pat. 86 in which th? 

amendmem^ JI\ WaS de I Uve 1 r f ed b >’ me > ^ learned counsel relied on the 
P^cedurJ hv A® the 1 ? 4 ° Act and Sch - C. P. Code, 1908 in the 

conlemTon aVl rl H a ' va ! d 1S ™ ade a rule of the court. I rejected the 
two sets of nroiT • derC i? that there was no substantial difference in the 

tion to the effect^s £ Ut p™! aUemion was not drawn in this connec- 
RaMd LLwcf S ; i? of lhe 1940 Act. In Moot Chand Jothaju v. 

“The scheme of the Mad. 346, Leach C.J. observed : 

parties to an arhirmr' Ct . Arbitration Act, 1910) is to prevent the 

any manner otherThan rh^™” 8 T^ 0 ' 1 ,eh,tin 8 to thc arbitration in 

holding that a suit I n P lovlded b V the Act,' and as a reason for 

suit raises Question n0t !‘ C £ ° enfolce 3,1 award he said that such 

which is contrary o existence and validity of the award, 

and the validitv^f -in ' °j ,b< ? 1940 Act - The question of the existence 
a defence This exn? ? wa,d arises also tf the award is pleaded by way of 
JothaZ ; Rashid i^ , tbe c obse J van “ Chagla. cJ J. in MooIchand 
1942 Bom 101 which ' S ° U \ & t L R < 194(i > Boi “' 452 = A.l.R. 
Ramchandra v.’ Munhi, 28 ht Mo" apprOVal *>y Ramasu-ami, J. in 

award fiU^fer It*hts h^e P f7 e i nt P ,occcd ing can be taken on the 

he prejudiced hv rhl ^ flIed ’ and 1 fai1 scc l>ow a party can possibly 

Under the oId\\rt . xistencc <>L an awa,d ' vhith ha s not been filed in court. 

Without filing it to a file a , S co . m P«cnt to a party who obtained an award 

ceable as a decree as soon s " n . therco '\- further the award become enfor- 

proceedings whh reLrd o the Bllt undcr thc P>*«cnt Act all 

to be taken as nrovfdi? . arbitration agreement or the award have- 

no suit shall lie on * t i lC ^ Ct ' Sctai ° n 32 specifically provides that 

effect or validity of out ] d whatsover fora decision upon the existence, 
arbitrati 0 ra«^ m « f arbitration agreement or award, nor shall any 

way affected S oth^rw7 °» award bc s ?\ asidc * amended, modified or in any 

of the A« J r V an as ^ rov,dcd ln the 5aid Act, and under S. 17 
51 e couit has to pronounce judgment according to the award 
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and a decree follows. It is only this decree that can be executed.'. 

‘ The present Act by insisting that within the time limited by Act. 
178 of the first schedule to the Indian Limitation Act, 1908, an application 
must be made in court for the filing of the award, makes for certainty 
and minimises the danger of an injustice occurring. As a test of the 
correctness of the view which I am inclined to take the question was 
suggested whether a suit on the original title filed by a party to an award 
within the period limited by Act 178 is maintainable. I do not see why 
such a suit may not be entertained. This will defeat the Act of 1940 
because it would be open to the defendant to make an applica¬ 
tion to get the award filed in court, and pending the disposal of that 
application, he could ask for a stay of her suit. Then as soon as the 
award is made a rule of the court, it is available to the defendant as a 
bar to the suit.” Per Reuben, C.J. in Sia Kishore v. Bhairu , A.I.R. 
1953 Pat. 42. 

761. Award without intervention of court—Procedure to be 
followed. —In the case of award without intervention of court the pro¬ 
cedure laid down by the Act is Ss. 14, 15, 16, 30 and 17 has to be followed 
in chronological order, beginning with giving notice by the court of the 
filing of the award to the parties. Where, therefore, without having the 
awards filed before it and without having notice of filing of such awards 
as required by S. 14 (2), the court cannot entertain an application under 
S. 30 for setting aside an award. Janardhan Prosad v. Chandra Sekhar, 
I.L.R. (1950) Nag. 983 = A.I.R. 1951 Nag. 198 = 1951 N.L.J. 241. In 
arbitration without intervention of the court, the arbitrator can sign the 
award on behalf of the other. Yeshwantrao v. Dattatrayarao, I.L.R. 
(1947) Nag. 631 = A.I.R. 1948 Nag. 162. In such a reference it is open 
to the parties at any stage to modify the reference which they had 
originally made. Ibid. 

762. Form of an award as given in Civil Procedure Code.— 
In Appendix to the Second Schedule of the Civil Procedure Code, the 
following form was given : — 


«( 


Award. 


(Title of suit.) 

In the matter of an arbitration between A. B. of and C. D. of : — 
Whereas in pursuance of an order of reference made by the Court 
of and dated the day of 19 the following 

matter in difference between A. B. and C. D. namely.has 

been referred to us for determination : 

Now we, having duly considered the matter referred to us, do 
hereby make our award af follows : — 

We award— 

(1) that. 

(2) that. 

Dated the day of 19 

X. 

Y. 

Where the award is in the form of a document the document is the 
award. Ma That v. Ma Saxv, (1902-1903) U.B.R. Vol. II, Arbitration p. 
1. But now Schedule II of the Civil Procedure Code has been repealed 
in its entirety by this Act. 

763. Form of award.—Unless the arbitration agreement indicates 
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in what form an award is to be made [Everard v. Paterson, (1816) 6 
Taunt. 625; Henderson v. Williamson, (1719) 1 Str. 116; Anon (1826) 
5 L.J. (O.S.) K.B. 16 ; Gatiliff v. Dunn, (1738) Barnes 55 ; Eardley v. 
Steer, (1835) 4 Dowl. (423)], it may be made in such form as the arbitrator 
or umpire thinks fit.— Halsbury’s Laws of England, Vol. I, p. 468. It is 
usual to insert recitals in an award, but it is not necessary to do so.— 
Halsbury’s Laws of England, Vol. I, p. 468. See also, Spence v. Eastern 
Counties Rail Co., (1839) 7 Dowl. 697; Davies v. Prat, (1855) 17 C.B. 
183 ; Baker v. Hunter, (1847) 16 M. 8c W. 672. No particular form of 
words is necessary to constitute an award. All that is required is that 
the language of the arbitrator should be clear. Lock v. Vullimy, 5 B .8c 
Ad. 600; Matson v. Trower, (1824) Ry. 8c M. 17; Smith v. Hartley, 10 
G.B. 800 ; Samoa’s case, (1594) 3 Co.Rep. 156 ; Marten v. Burge, (1836) 
4 A .8c E. 973 ; Bailey v. Curling, 20 L.J.Q.B. 235. An award which 
purports to be the considered award of the arbitrators cannot be said to 
be no award simply because the arbitrators accepted the compromise 
arrived at by the parties and cast the terms of the compromise in the form 
of an award. Such an award cannot be invalidated. Dulan Bibi v. 
Sunderrao, I.L.R. 1937 Nag. 449. 

An award implies an adjudication or decision by the arbitrator upon 
the matter submitted to him. Thakurdas v. Jaswant Rai, 1 P. R. 1904. 
The award must be in such a way as to comply in point of form with 
the directions contained in the submission. Unless these directions are 
complied with the award will not be valid, unless the directions are of 
an immaterial character.— Russell on Arbitration, 13th Edn p 396 
citing Henderson v Williams, (1714) I Strange 116; Everard v. Paterson, 
b Taunt, 625 ; Gathff v. Dun, (1738) Barnes. 55. With regard to the subs¬ 
tance of the award, any form of words amounting to a decision of the ques¬ 
tion referred will be good as an award. No technical expressions are neces¬ 
sary. Eardley v. Steer, (1835 4 Dowl. 423=4 L.J. (N.S.) Ex. 293. An award 
*{!?? 25 in the sha P^ of an opinion. Maston v. Trower, (1824) R. 8c M. 
17. I he words “I have surveyed and estimated the several works neccs 
sary to be done in repairing the dilapidation to the house, and find the 
same amount of £55-5s.,” were held to be a conclusive award. Whitehead 

Edn T °p^405^ ^ 1834 ^ 1 A * & E - 491.— Russell on Arbitration, 13th 


pende n „cv a of^ m Dayal .‘ 5 NLR 107 = 3 * nd -Cas. 55, during the 

theircase t , v f °- r P oss ^ ss,on - the Pities requested one C. to decide 
l u . arbl f tratlon - G proposed that a lottery might be put and 
suit W ^. obta,n ? the ‘winning ticket’ should win the subjfct-matte^ of the 

defendant t0 thiS ‘ T Accordin R'y a '""ery was put and the 

aorfill,. , the P ro perty- In remanding the case to the lowei 

"In the first'oi ° f I ud,c,al Commissioner of Nagpur observed : 

be conclndeH P K IS , n . 0t ln ever >‘ case where two parties intended to 

arbitrator d '1 by - thC dec,slon of a tliiixl, that the third person is an 
from j An °P' n,on - °r even a decision, may be sought by two persons 

them after th^^^ *° preC ’ ude from arising® and' not lo'ctde 

appear f Jrn P ^l7 haVe a ^ 1Sen ; and such an opinion or decision would 
appear generally not to be an award. [Cf. Leeds v. Burrows, 12 East 1 - 

L T CP fin /;™' () 859 ) 28 L.J.Ch. 184; Turner v. Goulden, (1874) 43 

/n 'S >1887N ^ V t* K%t' ay l ( w 4) 3 L J (N S *> K B * 124 : Camswilson . 

and » < 188 7) 56 L.J.Q. 530; Jenkins v. Betham, (1855) 24 L.T.C.P. 94 - 

of tn r f u L R t 2 EX 721 Where k a PP«*« from J t he tern^ 

an agreement for the settlement of disputes, that the intention of the 
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parties was that there should be an inquiry in the nature of judicial 
inquiry, and that their respective cases should be heard and a decision 
arrived at upon the evidence, there is reference to arbitration. [ Hoffer, 
In re, (1867) 36 L.J.Q.B. 97 ; Chambers v. Gold Thrope, (1901) 1 K.B. 
624 = 70 L.J.K.B. 482 = 84 L.T. 444 ; Hammond and Waterton, In re, 
52 L.T. 808.] It has been expressly held that stewards of a horse race, 
appointed to settle any disputes respecting it, are not arbitrators in strict 

sense. Ellis v. Hooper, jl859) 28 L.Ex. 1.Three elements are 

inseparable from every arbitration, namely, (1) a dispute between two 
persons requiring settlement, (2) its submission for settlement to a third 
person and (3) a decision by that third person according to his own 
judgment. A submission is an agreement to take the decision, and not 
the advice only, of the person or persons to whom the matter is to be 
referred. It is also manifest that the acceptance of the office by an 
arbitrator is indispensable to perfect his appointment [Ringland v. 
Lowndes, (1864) 33 L.J.C.P. 25], though of course such acceptance may 

be expressed or implied from his conduct in proceeding to an award. 

An actor or manager in a lottery is certainly not an arbitrator in 
any sense : nor can the result of any lottery be called an arbitration award. 
Except where there is fraud, such result is not controlled by any opinion 
of the person conducting the lottery: it is not an offspring of his judg- 
ment : there is no ‘decision’ by him in any intelligible and accepted 

significance of that term. The result is due to what we call chance. 

The essence of the transaction is that, if the event turns out one way, one 
party will win, but if it turns out the other way the same party will lose : 
and at the time of the agreement the course of event must be uncertain. 
fCf. Carlill v. Carbolic Smoke Ball Company, (1892) 2 Q.B. 484 (490) ; 
Thaker v. Hardy, 4 Q.B.D. 685.] There need be nothing unlawful in the 
affair to which the agreement relates ; if the agreement is a wager on an 
uncertain event it is void. Biggie v. Higgs, 2 Ex.D. 422 ; Tremble v. 
Hills, 5 App.Cas. 342; Hampden v. Walsh, 1 Q.B.D. 189; Shoolfred v. 
Roberts, (1900) 2 Q.B. 497 = 68 L.J.Q.B. 998 = (1899) 2 Q.B. 560”. But 
see Puran Chand v. Ram Nath, 84 Ind.Cas. 490 = A.I.R. 1925 Oudh 227, 
where the court observed : “It appears that the dispute was referred to 
four arbitrators two being appointed by each side and a sirpanch who was 
appointed by both parties. The two arbitrators appointed by the plaintiff 
look one view and those appointed by the defendant another. The 
umpire being unable to decide between them drew lots and gave a decision 
accordingly. It has been argued that such a decision does not amount to 
a legal finding as to the facts in issue, but I question whether there is 
anything in the Civil Procedure Code which makes such an award illegal 

.The applicant pleads that the umpire was guilty of misconduct but 

there is nothing to show that the umpire must write a judgment or come 
to a separate decision whereas in the present case, he had only to choose 
between two conflicting decisions of the arbitrators. The reference to lot 
could hardly be tolerated in an ordinary court but parties who refer their 
disputes to arbitrators do not expect the careful observance of legal forms 
which they would meet within the ordinary courts of law.” 

A report from the arbitrators to the effect that the parties had by 
their advice settled the dispute amicably between and executed a document 
embodying the terms of settlement is not an award. Rehman v. Gulam 
Kadir, 79 P.R. 1877. But a request in the shape of an order can be 
construed as an award. Smith v. Hartley, (1851) 10 C.B. 800 = 20 LJ.C.P. 
169, Stibs v. Triste, 1 Sid. 54. But there should not be any uncertainty 
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in the decision of an arbitrator. Wakefield v. Llanelly , > (1865) 3 De 
G.I. 8c Sm. 11. 

In Sreelal Mangtulal v. J.F. Maclan, 52 Cal. 100 = 88 Ind.Cas. 49 = 
A.I.R. 1925 Cal. 599, Sanderson C.J. observed: “Before leaving this 

case I think necessary to add one or two words about the form of the 

award. The form of award, in my experience, is unusual. It is more 
like a judgment of a Judge, which is subject to appeal, than the award 
of an arbitrator. The learned arbitrator has gone so far as to include 
in his award part of the evidence ; he has referred to cases which were 

cited, and he has commented on at least one of them. As pointed out 

in Hodgkinson v. Fernie, (1857) 3 C.B. (N.S.) 198=27 L.J.C.P. 66 = 3 
Jur. (N.S.) 818=111 R.R. 614, when a suit or matters in difference are 
referred to an arbitrator, whether a lawyer or a layman, he is constituted 
the sole and final judge of all questions of law and fact. The award of 
the arbitrator is intended to be final both in fact and law, and the courts 
will not interfere except on certain well recognised principles and in 
certain well-defined circumstances. An award made in the form of the 
award now under consideration is calculated to have an effect which is 
the exact opposite of finality and one might almost say it is an invitation 
to the parties to embark upon further litigation, as, indeed, the parties 
have done in this case.” In Purusholama Das v. Jetabhai, 17 Ind.Cas. 
33 = (1912) M.W.N. 1076, Sadasiva Aiyar J. said: “They were not 
bound to state why they came to such conclusion. It has been held in 
Nanijappa v. Nanjarao, 23 M.L.J. 290=12 M.L.T. 133 = 16 Ind.Cas. 
478 = (1912) 1 M.W.N. 1091, that an award need not be a reasoned 
judicial decision, and the arbitrators need not even give their reasons 
for their conclusions and they are not even bound to record anything of 
the proceedings (see Ramdhari Sahu v. Ramcharitar Sahu, 38 Cal. 143 = 
7 Ind.Cas. 333).” See also, Baranashi Das v. Ram Kishan, 167 P.R. 1889. 
An award need not state particulars of the findings. Angus v. Red ford, 
11 M. & W. 69=12 L.J.Ex. 180. 

764. Rules of arbitration by Bengal Chamber of Commerce.— 

No occasion for resorting, to Rule 21 arises, unless the arbitrators them¬ 
selves consider the evidence to be material and unless they find that the 
party in possession of the evidence is not willing to give it to the court. 
Kahhar v. Luchtninaran, A.I.R. 1958 Cal. 501. Where the words of the 
agreement are wide enough to cover all disputes concurring the relevant 
tiansactor or contract there can obviously be successive reference under 
the authority regarding different disputes and even in a case where fresh 
disputes arises as to the import or effect of the contract made on a reference 
of the original dispute, a second reference regarding that dispute can 
he made. Baranagore Jute v. Hulashand , 62 C.W.N. 734 = A.I.R. 1958 
Cal. 490. See the above case for applicability and construction of Rule 7 

of the Rules of the Tribunal, where the meaning of another court has 
been given. 

Madras Kirana Merchant’s Association. —For interpretation 
Rules 17(6) and Rule 21 of said Association vide Shah Lai Chand v R. 
S. Jain, (1958) 2 M.L.J. 561. 

766. Collateral writings—whether part of an award. —Where the 
award was accompanied by a note from the umpire to the plaintiff on a 
separate piece of paper, but not annexed to the award, in which he 
expressed an opinion that the cost of action, and of the reference and 
award, should be paid by the defendant, and that he would have so 
ordered but he could not do so inasmuch as the order of reference was 



406 


THE ARBITRATION ACT 


[S. 14 


silent as to costs, it was held that the parties were to be bound by the 
award, and that the accompanying note could not be looked at. Leggo 
v. Young, 16 C.B. 626 = 24 L.J.C.P. 200. See also, Holgate v. Kilhck, 
(1861) 7 H. Sc N. 418 = 31 L.J.Ex. 7=5 L.T. 358 ; Kent v. Elstab, 3 East 
18. The report of arbitrators embodying a compromise arrived at 
between the parties subsequent to the reference is not an award. Shanker 
v. Gobinda, 54 Ind.Cas. 311 ; Ghulam v. Begum, 55 Ind.Cas. 218. 

767. Contents of an award. —In Raminder Singh v. Mohinder 
Singh, A.I.R. 1940 Lah. 186 = 190 Ind.Cas. 399, Young C.J. observed: 
“It was next urged that the award of the arbitrator is very brief ; he has 
not referred to the evidence recorded by the lower court, nor has he 
given findings on the various issues ; and for this reason is bad. This 
contention, too, is devoid of all force. The reference did not require 
him to record separate findings on the issues which had been framed 
by the court. On the other hand, the parties in their application had 
asked for a reference in general terms for settlement of ‘all our disputes in 
the case’ and they had agreed to accept his award ‘without any objection.’ 
It is hardly necessary to say that an arbitrator is not bound by the 
technical rules of procedure which the courts must follow, nor need he 
record separate findings on the various points on which the parties are 
at issue, or write a reasoned judicial decision. All that he is required 
to do is to give an intelligible decision which determines the rights of 
parties in relation to the subject-matter of the reference. Narpat Rai v. 
Devi Das, 13 P.W.R. 1911=14 Ind.Cas. 371 ; Nanjappa v. Nanjarao, 23 
M.L.J. 290 = 16 Ind.Cas. 478 (481). Further the arbitrator in this case 
is a near collateral of the contesting parties equally related to them, and 
it appears that he had been selected by reason of his special knowledge 
of their affairs to decide the dispute, which had been pending in courts 
for a period of six years and of which the end was not in sight. Obviously, 
it was not the intention that he should record a formal judgment like 
an appellate court on the evidence which had been produced by the 
parties in the court below. He took a broad view of the case and gave 
an award, which he conceived to he just and equitable in the circums¬ 
tances. This he was perfectly entitled to do. If any authority is 
required for this obvious proposition, reference may be made to the 
decision of their Lordship of the Privy Council in Muhammad Newaz 
Khan v. Alam Khan , 18 Cal. 414 = 70 P.R. 1891=18 I.A. 73, where an 
award given by an arbitrator selected by reason of his special knowledge 
of the afFairs of the family, and not based upon strict rules of law, but 
on a ‘broad view’ of the dispute, was upheld, it being observed that the 
arbitrator ‘was within his rights in so doing*. In such cases, as remarked 
by Lord Cochburn C.J. in the well-known case in In re Hopper, (1867) 
2 Q.B. 367 = 37 L.J.Q.B. 97 = 8 B. Sc S. 100 = 15 L.T. 566. ‘We must not 
be over ready to set aside awards when the parties have agreed to abide 
bv the decision of a tribunal of their own selection, unless we see that 
there has been something radically wrong and vicious in the proceedings.” 

An award setting out a considerable portion of the evidence adduced 
before the arbitrator, and finding expressly the matters referred, is good, 
although that evidence does not seem to support the finding. Arthur 
v. Out den, 9 D.P.C. 341=5 Jur. 340: see Lancaster v. Hamington, 4 A. 
Sc E. 345. All that is required is that there should not be anv doubt on 
the face of the award as regards the meaning of the arbitrators. Jagroop 
v. Bankateswar , 34 Ind.Cas. 355 &: 3 O.L.J. 137. 

768. Assessment of compensation by arbitrators. —The arbitrators 
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must in general have a wide discretion in selecting their method of 
valuation tor purpose ot compensation but where they have considered 
two methods and two methods only and have chosen one ol these methods 
and have rejected the other, it becomes a question of law whether, 
having regard to their terms ot reference their decision can be justified. 
International Railway C*o. v. iuguru Farks CtOmmission, lliy fnd.CIas. 
562 = A.I.R. 1937 P.C. 214. 1 he arbitrators whose duty is to ascertain 

the actual value of certain property at a certain time have no power to 
include interest in their assessment of value. Ibid. 

769. Award must follow submission. —An award must follow 
submission. If the award differs from the submission, it is void both at 
law and in equity. Hide v. Fetil, 1 Ch.Ca. 165. See also, Robinson v. 
Bits, 1 RolAbr. 377. If a submission to an award be made conditional, 
ita quod the award be made de prae missis, if the award be not made 
of the whole, it is void ; but if the submission be not conditional, then 
the award, though made out of part ot the premises submitted, is good 
pro tanto. Hide v. Cool/i, 2 Vein 109. Where one of the matters in 
difference between A and B, parties to submission, was, whether at the 
time of the submission, on a day therein named, partnership existed 
between them, and if it ever did exist, whether it had been put an end 
to, and if so, at what time and on what day, and the arbitrator found 
that if any partnership ever existed between them the same was dissolved 
and put an end to by mutual consent and agreement on a certain day 
(subsequently to that mentioned in the submission), and that nothing 
was due from A to B in respect of profits, held that as the arbitrator did 
not find whether partnership did exist or not, the award was bad. Bfiear 
v. Harradine, 7 Ex. 269 = 21 E.J.Ex. 127. Where particular question 
of value are submitted, the award should find those matters specifically, 
and not a sum in gross. Richards v. Browne, 9 Ir.C.L.R. 199. But an 
award is not bad for not deciding several items separately, unless either 
they were referred separately in form, or it clearly appears from the 
reference that the parties intended that they should be separately decided. 
Whitworth v. Hulse, 35 E.J.Ex. 149 = L.R. 1 Ex. 251 = 12 Jur. (N.S.) 652. 
Where a submission is of several specific things, the arbitrators should 
make their award on each matter submitted to them ; but where the 
submission is of all matters in difference, or of disputes without specifying 
them, they need only make their award of such things of which they had 
notice. Fagan v. Fagan, 12 Ir.Ch.R. 483. Where a cause and all matters 
in difference are referred, it is not necessary to specify in the award what 
part of the sum awarded is given for the differences and what part for 
the cause. Waters v. Fedley, 2 L.J. (OS.) K.B. 152. Where a cause is 
is referred, it is not necessary that tbe arbitrator should find for the 
plaintiff or the defendant in the very words of the issue. It is sufficient 
if he decides substantially the question in dispute. Wykes v. Shipton, 
3 N. & M. 240 = 3 L.J.K.B. 90. See also, Spooner v. Fay tie, 4 C.B. 328 = 
16 L.J.C.P. 225. An award of all the partnership stock and effects to 
one partner, when the submission contemplates a division between the 
two, is bad. Wood v. Wilson, 2 C.M. &: R. 241=4 L.J.Ex. 193. 

Linder reference to settle matters in difference, an award for such 
alterations in defendant’s works as to arbitrator should seem necessary, 
regard being had to their state at a particular period, an award directing 
no alteration other than that parts of the machinery which were made 
of wood should be made of different material, was held a due execution 
of the authority. Walker v. Forbes, 6 Ves. 70. Where an agreement 
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piovides that various things shall be done by respective parties, and that 
it any dispute shall arise with respect to them, such disputes shall be 
settled by particular persons as aroitrators, the award ot the arbitrators 
need not embrace any more of the matters provided for by the agree¬ 
ment than are brought before them by the parties. Hawkesworth v. 
Bramwell, 5 Myl. Sc Cr. 281. A submission being of all matters in 
difference between the parties, an award of so much to be paid by the 
defendant to the plaintifls on their banking account, and tor which sum 
the plaintiffs were to give the defendant a release, is binding between 
them ; for no other mattei in difference between them shall be intended 
unless it is shown. Ingram v. Alilney, 8 East 445. Where each of 
several contracts contains the same submission clause, a single award in 
respect of several contracts is valid. Grahams v. Chandulal, A.I.R .1935 
Sind 228. So long as the arbitrator fulfils the conditions of the agree¬ 
ment of reference, it is immaterial if the award is right or wrong. But 
if the conditions provided by the agreement are not fulfilled, the award 
has no legal value. A.I.R. 1948 A 222 = 1948 A.L.J. 109. 

770. Power of arbitrator to award interest and costs. —An arbi¬ 
trator has wide powers in deciding the disputes referred to him. He 
has power to award interests, where he considers it fair and fit. Tulsiram 
v. Jhanaklal, I.L.R. 1936 Nag. 44 = 165 Ind.Cas. 556=19 N.L.J. 151 = 
A.I.R. 1936 Nag. 197. Where arbitrators are empowered to decide 
question of costs, their direction that the parties should bear their own 
costs is a valid direction. Harnam v. Kish an, Ind.Cas. 7 = A.I.R. 1936 
Pesh. 37. Where the arbitrator is directed by the court to keep the 
directions of the appellate court as to costs in view while awarding costs, 
but at the same time the order of reference gives him a discretion in 
the matter, he is not bound to follow the directions of the appellate 
court, and his failure to do so does not vitiate the award and no subs^ 
tantial injustice is involved. Ala Ngwe v. U. Min Sin, 163 Ind.Cas. 
590 = A.I.R. 1936 Rang. 240. The court has jurisdiction, where it 
appears from materials before it that an arbitrator has exercised his dis¬ 
cretion in a non-judicial manner as to costs, to set aside his award so 
far as it relates to costs. Heaven v. Sven, (1958) 1 W.L.R. 248 (Eng.). 

771. Award prepared by legal adviser. —A lay arbitrator may 
avail himself and charge for professional assistance in preparing his 
award. Gallaway v. Keyivorth, 15 C.B. 228=2 C.L.R. 860 = 23 E.J.C.P. 
218 ; Dobson v. Groves, 14 L.J.Q.B. 17. See also, .Underwood and 
Bedford and Cambridge Ry., In re, 11 C.B. (N.S.) 442 = 31 L.J.C.P. 10 = 

5 L.T. 581 (where an award was not set aside for taking advice from 
the legal adviser of one of the parties). But it is not proper to take 
such advice. Underwood, etc. {supra). See also Behren v Bremer , 
(1854) 3 C.L.R. 40. A recital in an award, that it had been drawn by 
a person who, under the terms of the submission, attended the arbitrator 
as an attorney, does not constitute any improper delegation of authority. 
Baker v. Cotlerill, 7 D. L. 20=18 L.J.Q.B. 345=14 Jur. 1120. The 
court refused to set aside an award made by two arbitrators upon a 
suggestion by the third that the award had been influenced by the 
opinion of counsel taken by the others upon a case inaccurately stated ; 
the two arbitrators swearing that the case was not inaccurately stated! 
and their minds had been made up as to the award made before the 
opinion was taken. Hare, In re, 8 Scott 367=6 Bing.N.C. 158. But see 
Lawrence v. Hill, 6 L.T. (O.S.) 394. Arbitrators can take professional 
assistance if so authorised by the arbitration agreement. Sharp v. Noivell > 
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(1848) 6 C.B. 258. Ministerial duty may be delegated by the arbitrators. 
Higgins v. Long, 2 Stra, 1025. Tile writing of the award by junior at 
the nictation ot the arbitrator is an act ot a ministerial character and 
could, be delegated to a third party. j\thal Chaud v. Sharili Lai, A.i.R. 
195b Oudh b49 = (1985) O.YV.A. o82 = 155 lnd.Cas. 522 = (1985) O.L.R. 
824. 1 he cost ot preparing award by solicitors or legal advisers aie to 

be paid by arbitrators or umpire. A an jap pa v. Aianparao, 16 lnd.Cas. 
478. bee also, Juggoban v. C'Hand iMohan, 81 lnd.Cas. 88. 

772. Recital in award. —An award must recite the bond ot reference. 
Dodsley v. Oodsley, 1 JL.J (0.8.) h.B. 7 ; Pauli v. Pauli, (1858) 2 C. & lYl. 
285 = 8 i_.J. (N.J.) Ex. 11 ; Spence v. Hosier n Counties, (1»39) 7 JL>owl. 697. 
But it is not necessary to the validity ot the award that there should 
be an introductory recital.— Mussell on Arbitration, 15th Edn., p. 405. 
An award made within enlarged time is good, though it does not recite 
that the arbitrators did enlarge the time. George v. Louseley, 8 East 18 
= R.R. 566; Baker v. Hunter, 16 M. tic YV. 6/2 = 16 L.J.Ex. 208 1 he 

recital in an award of the original agreement to refer will not invalidate 
the award where the parties have by agreement submitted matters to the 
arbitrator which were not included in the original agreement to refer. 
Thomas Iron Works v. Reg., 10 B. tic S. 58 = 20 JL.T. 518. "But though 
recitals are not essential, it is advisable that they should be made in 
order to explain the award, and so that it may be seen on the lace ot 
the instrument that the arbitrators had authority to award as he had done, 
and that he has fully performed his duty. In general, an arbitrator 
recites verbatim so much of the submission as contains his authority to 
make the award, and specihes the subject-matter on which it is made. 
Any provisions of the submissions which are necessary to warrant particular 
directions, as for instance, respecting costs or saving what should be done, 
ought to be set forth. But it is recommended that he should not specify 
those clauses which confer on him powers which he does not exercise. 
[King v. Boiuen, (1841) 8M.YV. 625.]”— Russell on Arbitration, 18th 
fedn., p. 406. 


. ^ wrong recital in an award cannot give authority to arbitrator to 
W k m M . jurisdiction by arbitration agreement. Price 

v ropkm, 10 A. & E. 139 = 3 |ur. 433 = 8 E.J.Q.B. 198. But a mis-recital 
VU ^ waid does not vitiate it. Watkins v. Plullpotls, 1 M’Clal. & Y. 898 
T~ * , ®99. A cause was referred to three arbitrators and in case they 

should differ to an umpire. The award contained no statement that the 
arbitrators had differed, but recited that they had "considered the decision 
o the umpire . Held that it was not void in consequence of the mistake, 

the words were surplusage. Harlow v. Read, 8 D. Sc I_. 208 = 1 
C..B. 733 = 14 L.J.C.P. 239. A mistake made in the recital in an award 
by an umpire as to the Christian name of one of the arbitrators who 

Q .. w . . . ^ Trew v. Burton, 1 Cr. & M. 533=2 L.J.Ex. 

236. Where an arbitrator appointed under the Land Clauses Act. and 
laving power to assess the amount of damage, but no power to decide 
the question of liability, made an award containing an order for payment, 
but the recital showed the extent of the arbitrator’s authority, held that 
his was an error of form only, and the award could not be set aside on 

VV.a Har P er and G E - R y > re, 44 L.J.Ch. 507 = L.R. 20 Eq. 

— L. 1 , 4. 


773. The award must lie final.—In Ganesh Xarain v. 
0 IndCas. 450 = 13 C.L.J. 399, she court observed: “It 
that an arbitrator must be careful to see that his award is a 

52 


Alai id a Koer, 
ts well-settled 
final decision 



410 


THE ARBITRATION ACT 


[S. 14 


on all matters requiring his determination. X'lie obligation 10 decide 
depends upon the question whether the submission requires that ali or 
only some of the matters in dispute are to be determined by him. 
Wringhtson v. Bywater, (1038) 3 lYi. Sc VV. 199 = 7 E.J.Ex. 83 = 1 H. 8c H. 
Samuel v. Cooper, (1835) 2 A. Sc 752 = 1 hi. Sc VV. 80 {in re Wright, (1841) 
1 Q.B. 98 = 4 P. Sc D. 730; W hiteworth v. Hulse, (1800) E.R. 1 Ex. 25i 
50; Randall v. Randall, (1805) 7 Bast 81=8 R.R. 001 3 Smith 90; 
= 35 E.J.Ex. 149 = 12 Jur. (N.S.) 052 ; Doe v. Horner, (1938) 8 A. & E.‘235 
= 3 JN. & P. 344 = 7 D.J.Q.B. 104; Sfone v. Phillips, (1937) 4 Bing (N.S.) 
37 = 5 Scoutt 275 = 3 Hodges 302 = 7 E.J.C.P. 54; Wakefield v. Llanelly 
Ry. Co., (1805) 3 De G. Sc S. 11=34 Beav. 245 ; Mitchel v. Stanley, 
(^1812) 10 Bast 58 = 14 R.R. 287 ; Witkison v. Page, (1842) 2 Hare 276 = 11 
B.J.Gh. 193; lagan v. lagan, (1849) 12 lr. Bq.K. *83 ; Bowes v. lernie, 
(1838) 3 My.L. Sc C. 150. See also authorities collected in the Laws oj 

England, Edited by Lord Hals bury, Vol. 1, page 478, note ( q ). The same 
rule has been adopted in the American Courts in a series of decisions 
amongst which may be mentioned, Kleine v. Colora, (1814) 2 Gall. 01, and 
Smith v. Potter, (1855) 27 Vermont 304 = 05 Am.Dec. 198. '1 he position, 

of couise, is different where the arbitrator is empowered to make one or 
more awards at his discretion, as in Dowse v. Cox, 3 Bing. 20 = 28 R.R. 
050 ; V\ righton v. Bywaler, (1838) 3 M. Sc W. 199, and me decision ot 
this court in the case Shoshemukhi Dabia v. Nobm Chander, 4 C.E.R. 
92, must be taken to fall within this class of cases. In the case before us, 
however, it was clearly the duty of the arbitrator to give a complete 
adjudication of the matters in controversy." 

An arbitrator is not bound to determine a matter not notified as 
matter of difference or which is merely collateral question, though it may 
be necessary to dispose of it with a view to deciding the main dispute. 
Khanchand v. Kadumal, 15 Ind.Cas. 819 = 5 S.L.R. 240. See also Ress v. 
Walters, 10 M. Sc W. 203; Kune and Atkinson, cited in Russell on Arbi¬ 
tration, 7th Edn., p. 203. In all cases of invalidity of an award for want 
of finality there is a clear omission either to decide a difference referred 
to arbitration at all or to decide it in a manner which finally determines 
it. Khanchand v. Kadumal (supra). Thus in the leading case of Randall 
v. Randall, 7 East 81, the omission was to ascertain the rent to be paid 
by the plaintiff, which was point expressly referred to the arbitrators. 
Similarly, in Dandekar v. Dandekar, 0 Bom. 003, there was an omission 
to determine one of the principal subjects of dispute, viz., to make a 
decision of certain fields. Again in Hewitt v. Hewitt , 1 Q.B. 110 = 55 
R.R. 219, and Ross v. Boards, 8 Ad. 8c EL 207 = 47 R.R. 590 = 2 Jur. 567, 
there was a failure to determine finally the point referred. But in all 
cases the submission is to be carefully looked at. Vide Wrighton v. 
Bywater, (1838) 3 M. Sc W. 199; Dowse v. Cox, (1825) 2 Binb. 20. In 
Hunt v. Hunt, (1830) 5 Dowl. 442, an award was set aside for not 
deciding in whose favour the cause was decided. In Kilburn v. Kilburn, 
(1845) 13 M. 8c W. 671 = 14 L.J.Ex. 160, the award was held bad inasmuch 
as it failed to decide every issue joined in the cause. 

Where two substantial matters are referred, and the arbitrators find 
only upon one of them, the award is bad altogether, as not being con¬ 
clusive. Hayward v. Phillips, 1 N. &: P. 228 = 6 L.J.K.B. 110. In 
construing an award, it is the duty of the court to favour that construc¬ 
tion which renders the award certain and final. Wood v. Griffith, 1 
Swanst. 52 = 18 R.R. 18. See also, Vishnidas v. Tijumal, A.I.R. 1938 
Sind 59=174 Ind.Cas. 334. A submission empowered an arbitrator to 
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settle and judge of alleged defects in a house, and to determine what 
was necessary to put it in perfect condition, and to settle certain claims 
for extra work by one of the parties, and the cost of the arbitration were 
to abide bv the result of the award. The award ordered a sum 
to be paid by one party to and received by the other, in satisfaction of 
all the matters in difference referred. It was held that the award is 
uncertain, and not final, for not deciding upon the various matters 
referred. Rider, In re, 3 Bing. (N.C.) 874 = 5 Scott. 86. Four actions 
between distinct parties, and all matters in difference, were referred. 
Among the matters in difference was a fifth action, relating to part of 
the premises in disput", of which fifth action the award took no notice, 
notwithstanding it had been mentioned to the arbitrator. In holding 
that the award is bad in toto. Tindnf. C.J. observed: “Here, four 
acions were referred to the arbitrator, and all matters in difference. Parr 
of the matters in difference was an ejectment on which there is no award : 
and I cannot say that the award is good, when the condition of the 
submission is that the arbitrator shall award on the premises referred 
to him. It seems to be like the case of Auriol v. Smith, Turn Rc Ross 
121. where the Court of Chancery held, ‘that an award is good in part, 
and bad in part, where the submission was clearlv capable of being 
separated : but not where all the matters were within the submission, 
and the award was upon the face of it entire.* Coltman, J. observed: 
“There are cases where an award mav be good in part, and bad in part ; 
but that is whether matter objected to is severable, and no part of the 
consideration of the submission: as in Doe d. Williams v. Richardson, 
8 Taunt, 697 = 21 R.R. 318, where the defect was only as to the direction 
of mutual release ; or Aitcheson v. Car gey, 26 R.R. 305=2 Bing. 199. 
where the arbitrator exceeded his author!tv bv directing the mode in 
which the matters ordered bv the award were to be done. But where 
matters within the submission and part of the premises were referred, 
have been unnoticed in the award, it cannot be sustained.** 

In Ghulam Khan v. Muhammad Hasan, 29 Cal. 167 (186) = 29 I.A. 
51, Lord Macnaghten observed: “They (arbitrators) were not indeed 
bound to give an award on each point. They had to give their award 
on the whole case. In point of fact however they did decide the question. 
They may have erred in law, but arbitrators mav be judges of law as 
well as judges of fact and an error in law certainly does not vitiate an 
award.’* An award is not invalid where there is no illegality on the 
face of it and there is a decision on the whole matter in issue between 
the parties. George v. Vast inn Soury, 22 Mad. 203. Where the whole 
case has been submitted to the arbitration of a person, his duty is to 
decide the whole dispute substantially : he is nor bound to write a 
ludgment and give his finding on each issue although he sets forth in 
the award all the issues seriatim. Warhat Rai v. Devi Das, 14 Ind.Cas. 

371=13 P.W.R. 1911. 

An award which leaves some of the questions undecided, or leaver 
it in doubt whether some of the questions have been decided, cannot be 
maintained. Wakefield v. Llanelly Ry. and Dork Co., 11 fur.N S 4 56 = 

12 IT. 509 ’.Winter v. White. 2 Moore. 723. So also an award is bad 

which does not finally determine the questions referred. Ross v. Boords. 
8 A. 8c E. 291=7 E.T.Q.B. 209. Tr is not necessary that an award should 
he in terms expressed to be “of and concerning the premises”, if it appears 
on the face of the instrument to be an award on all matters referred. 

Brown v. Croydon and Canal Co., 9 A. 8c F. 522=8 FT.OR. 92. Bv 
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the terms of a submission, a chancery suit and all matters in difference 
between the parties were referred, and it was made an express matter of 
reference, whether an agreement between the parties should be rescinded 
or not. The arbitrator merely decided as to the chancery suit that each 
party should pay his own costs, and gave the directions upon the subject 
of rescinding- the agreement, but awarded specially on every other subject- 
matter of the agreement. It was held that the award was not sufficient. 
Upper ton and Tribe , In re, 3 A. Sc E. 295 = 1 H. Sc W. 280. 

In Ramji Ram v. Salig Ram, 11 Ind.Cas. 481 = 14 C.L.J. 188, the? 
court observed: “In support of the fifth objection taken by the 
defendants, it has been broadly contended that the award of the arbi- 
trator which has been accepted by the umpire, is uncertain and incom¬ 
plete and consequently void in its entiretv. In support of this propo¬ 
sition reference has been made to the principle recognised in Nickels v. 
Hancock, (1855) 7 De G.M. Sc G. 300 (314) : Wakefield v. Llanley Rail¬ 
way Co., 3 De G.J. Sc S. 11 (16), that if the award is defective it cannot 
be treated as valid in part, because the parties had contracted to be 
bound by the decision of the arbitrator on the whole and not on part 
of the matters to him. Reference has also been made to eases of Randell 
v Randell, (1805) 7 East 81=8 R.R. 601 ; Manser v. Heaver, (1832) 3 
B. Sc Ad. 295 = 37 R.R. 426; Hewit v. Hewit, (1841) 1 O.B. 110 = 4 P. 
& D. 598 : Bowes v. Fernie, (1838) 4 Mvl. Sc C. 150 = 48 R.R~ 39 ; Giscome 
v. Hart , (1839) 5 M. Sc W. 50 = 7 D.P.C. 402 = 8 LJ.Ex. 197: Fagan v. 
Fagan, 12 Ir.Eq.R. 483: In re, Tidswell, (1863) 33 Beav. 213 (217) = 
10 Tur.N.S. 143. and Ganesh Narain v. Malidar Koer , 10 Ind.Cas. 450 = 
13 C.L.J. 399 (403). In answer to this contention it has been argued that the 
principle formulated on behalf of the defendants is not of universal 
application that, in the case before us. it was open to the arbitrators to 
make successive awards, that the one thev have made decides the 
principal questions in controversv, and that, although other subordinate 
questions mav still remain to be decided, the award, so far as it goes. • 
cannot rightly be treated as onen to objection on the ground of 
unccrtaintv or incompleteness. In support of this proposition, reference 
has been made to the cases of Aitcheson v. Cargey, (1824) 2 Bing. 199 = 

26 R.R. 298: Wholenbi/ry v. T.ageman, (1815) 6 Taunt. 254=16 R.R. 
616 = 1 Marsh. 579 : Hip-gins v. Wiffes, (1828'^ 3 Man. Sc R. 382 : Phatt v. 
Hall, (1837) 2 M. Sc W. 391=1 Tur. 358: Lewis v. Rossiter, (1875) 44 
L.T.F.x. 136 = 1 H. k W. 86=4 N. &: M. 505 = 41 R.R. 520: Samuel v. 
Coofrer. (1835) 2 A. Sic E. 752 = 1 H. Sc W. 86=4 N. Sc M. 505 = 41 R.R. . 
520: Wilkinson v. Paige. 1 Hare 276 = 11 L.T Ch. 193. In re Tidswell 
(sitftra) : Dowse v. Cox, 3 Bing. 20 = 28 R.R. 565: Wrightson v. Bywater, 

(1838) 3 M. Sc W. 199 = 1 H fc H. 50 = 7 L.T.Ex. 83; Sashi Mukhi v. 
Nobin Chandra, 4 C.L.R. 92 : and Mahunda Ram v. Salig Ram, 21 • 
Gal. 590 = 21 I.A. 47 In our opinion, the principle applicable to cases of 
this description is well-settled and does not admit of serious controversv. 
The real point for consideration is. whether, upon the submission in 
the case before us it can rightlv be contended that the award is void 
in its entirety, because some of the matters in controversv have not been 
decided bv the arbitrators and the umpire. No doubt, as laid down in • 
Whihi'orth v. Hulse, (1866) L.R. 1 F.x.Ch. 251. Randell v. Randell, 7 
Fast 81 =8 R.R. 601, Samuel v. Coo tier, 2 A. Sc E. 752, Bradford v. Bravan, 
Willes 268, and Rowes v. Fernie. 4 Mv. Sk- Cr. 150, the arbitrator must be 
careful to see that his award is a final decision of all matters requiring his 
determination, and his failure to determine any of them may completely 
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vitiate his award ; this would be specially the result where there is such 
a connection and interdependence between the various matters covered 
by the submission that the decision and disposition of some of them 
only to the exclusion of others, would operate to produce injustice between 
the parties. But it is equally well settled, as laid down in Wrightson 
v Bywater, 3 M. Sc W. 199, and Dowse v. Cox, 3 Bing: 20 = 28 R.R. 
565, that this principle has no application, if the submission can be 
construed to empower the arbitrator to malce several awards. It is 
further well-settled that an award is nonetheless final, though it does 
not execute itself or preclude all future controversies : if it leaves 
nothing: to be done but the performance of some ministerial act, it is 
nor faulty for want of such clarity and certainty ; the principle appli¬ 
cable would be, Cert urn est quod certum reddi protest, that is sufficiently 
certain which can be made certain. Corgey v. Atchison, 2 B. Sc C. 170 = 
26 R.R. 298.” An award is not invalid where matters not in the award 
were not brought before the arbitrator. Ress v. Waters, 16 M. Sc W. 263 
FIsome v. Rolfe, 2 Smith -459. Where matters have been referred, it is a 
matter of evidence whether a particular matter of complaint has been 
subjected to the arbitrator’s consideration. Marten v. Thornton , 4 Eh 
180 ; Raver v. Forner, 4 J.R. 146 : Smith v. Johnson , 15 East 213. Where 
a cause and matters in dispute are referred, it is sufficient for the arbitrator 
to state that he finds the plaintiff “has no cause of action”, without 
making any reference to matters in dispute, independently of the actidn. 
it not being shown that any matters in disnute beyond the action are 

brought before him. Wyatt v. Curnell, I.D.N.S. 327 ; Bennett v. Brighton 
Cor., 17 L.T. 509. b 

Where joint property belonging to certain persons has been parti¬ 
tioned by an award made without the intervention of the court, the mere 
tact that no specific direction were given bv the arbitrators about the 
ventilators and drains existing in the properties partitioned does not 
render the award invalid on the ground of difficulty in execution of the 

award or >" defi n»teness in the award. Mohammad' v. Mohammad . 188 
Ind.Cas. 477 = A.I.R. 1940 Lah. 24. 

774. Specific question of law referred to arbitrator.—Where a 
certain question of law is specifically referred to and decided bv the arbi- 

V? arbitrator s decision is final however potently he mav have 

a/r ' K \ truvllla v - Kuruxnlla. A.T.R. 1959 Kerala 405 = 1959 Ker I..T 

4<15 ^ a,so AT R 1959 Kerala 174 : A I R. 1955 S.C. 468. 

775. Effect of an award.—“The award shall be final and binding 
t J? artie <? and P crson<? claiming under them respectively.”—Para. 7 

o e First Schedule. Where a reference to arbitration was made bv 

C f r /v. ,n persons .°f 11 community describing themselves as representatives 
?: immunity and an award was given bv the arbitrators, the award 

k- n r ^ indin ff u pon the community unless authority of the signatories to 
AT P IS prm ? d - Hashtnnt v. Soddiq . 98 Ind.Cas. 998 = 

extinm.UvPolf ! ‘i 1 - 28 * A . v ? 1, . d nward ordinarily operates to merge and 

been made ‘T™ ™ lscd "? r J lc submission and after the award has 

- i" /y h submission and the award are the onlv basis by which the 

rhe orlin l C r Pnrt ' CS r arC governed and constitute a bar to anv action on 

7 ? USC c° f a 1 rMOn K^rhand v. Cnhindram . 53 Tnd.Cas. 337 
, LR - 75 ‘ , Sce . a1so - Mannc Pn v. Ma Bit. A.T.R. 1937 Rang 459- 

fenlLcedV • , y Cal 8R1 =4 C.L.T TS2. Whore an award ha, 

to on * l " al r, . er bts of the narties. it is in itself a good defence 

to an action on those rights : but where an award has merely ascertained 
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and defined those rights, not only the award but also its performance 
must be established to complete the defence. Swamirao v. Channappa, 
A.I.R. 1927 Bom. 237=29 Bom.L.R. 301 = 101 Ind.Cas. 398; Allen v. 
Milner, (1831) 2 Cr. & J. 47 ; Subrati v. Hafizan ,42 Ind.Cas. 116 = 4 O.L.J. 
487. Where a promissory-note has been allotted to the share of a person 
by an award, it may operate as a transfer inter alia of the suit note and 
as such he is entitled to maintain a suit on it even though it has not been 
endorsed. Thangatur v. Nichanametla, A.I.R. 1935 Mad. 473 = (1935) 
M.W.N. 282=41 M.L.W. 420 = 156 Ind.Cas. 335; but see Dilipat Singh 
v. Kashinath, 24 Ind.Cas. 542 = 17 O.C. 108. 

776. Piecemeal awards—validity of. —An award should be entire 
and complete. Ganga Dhar v. Indar Singh , A.I.R. 1938 All. 195 = I.L.R. 
1938 All. 236 = 174 Ind.Cas. 671 =(1938) A.L.J. 113. In the above case 
Rachhpal Singh, J. observed : “Sir Tej who appeared on behalf of the 
appellant has contemplated before us that the awards given by the arbi¬ 
trator in the present case were no awards. Pfe further contended that it. 
was the duty of the arbitrator to give one complete award and as he 
failed to do so, the two awards which he gave piecemeal were not good 
and, therefore, could not be enforced. We think that the contention is 
well founded and is amply supported bv the authorities which have been 
cited before us by him. The first authority to which a reference might 
be made is in Comyn’s Digest, Vol. 1. p. 666. It is laid down there as 
follows : “So an award ought to be entire and therefore, if it be made, 
part at one day and part at another though all be made before the time 
limited for it, it shall be void/’ 

“In RusselVs Law of Arbitration, 11th Edn., p. 224, the statement cf 
law on the point is stated to be as follows. ‘It is implied in all cases, unless 
something to be contrary is expressed, or may be inferred from the sub¬ 
mission. that the arbitrator can make but one award. Gould v. Stafford¬ 
shire, 11850) 5 Ex. 214 (223) = 1 L.M. fc P. 264 = 19 L.J.Ex. 281=14 Tur. 
528 = 155 E.R. 92, per Parke B. This must be one entire and complete 
instrument in itself : therefore, if it is made part at one day and part at 
another, though each and everv part is made within the time limited for 
the award, it will be void (Comyn's Digest, Arb.E. 16V If without special 
power, the arbitrator makes two awards, each deciding part of the matters 
referred, and not one entire on all together, both may be set aside 
for there is no one final award on all the subjects. Winter v. Munton, 
(1818) 2 Moore 723 = 19 R.R. 560/ 

“Sir Tej in his arguments addressed to us has also cited the view 
expressed in a book recently published on the law of arbitration in 
England and that is the Lazo of Arbitration bv Qziintiyi Mcgarel Hogg. 
At page 137. the learned author states that. 'The principle from Bacon's 
Abridgement set out at the beginning of this chapter requires an award 
to be final as well as complete. It is not enough that the arbitrator should 
determine the issues referred to him and all of them ; he must further 
determine them finally, so that in relation to them no further controversy 
can arise/ 

“The view enunciated in the above-mentioned books is amply 
supported by authority. In this connection we need onlv refer to the case 
of Gould v. Staffordshire Potteries Waterworks Co. (supra), where at page 
96 of 155 E.R., Raron Parke made observations which clearly support the 
rontention raised before us bv the learned counsel for the appellant. 

Baron Parke observed as follows . *.and this was contended for bv 

analogy to the ordinaly practice or submission to arbitration, where every- 
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thing to be inquired into must be included in the award. But .the 
ground for the rule is to be found in the agreement of the parties to the 
submission, in which it is usually one of the terms that the arbitrator 
is to make but one award. That condition is implied in all cases, unless 
something to the contrary is either expressed in or may be inferred from 
the submission.* 

“This view has been taken in several English cases and it is clear ^ 
iliat there should be one and complete award which should deteinuno 
me dispute between the parties finally. The law in India is the same. 
We may also refer in connection with this matter to the case in Oanesh 
Narain Singh v. Malida Koer, (1911) 15 G.L.J. 599 = 10 Ind.Cas. 450. 
Mookerjee, J. at page 405 of 15 C.L.J. observed, that ‘It is well settled 
that an arbitrator must be careful to see that his award is a final decision 
on all matters requiring liis determination. The obligation so to decide 

depends upon the question whether the submission requires that all or 

only some of the matters in dispute are to be determined by him. 

The same rule has been adopted in the American courts in a series of 

decisions.The position of course is different where the arbitrator is 

empowered to make one or more awards aL his discretion, as in Dowse v. 

Cox, (1825) 5 Bing. 20 = 10 Moore 272 = 5 L.J.C.P. 127 = 28 R.R. 565; 
Wrighton v. Bywater, (1958) 5 M. & W. 199=1 H. & H. 50 = 7 L.J. (N.S.) 
Ex. 85=6 Dowl. P.G. 559 = 49 R.R. 570, and the decision of this court 
in Shoshernukhi Dabia v. A obin Chunder Hoy, 4 G.L.R. 92, must be 
taken to fall within this class of cases. In the case before us, however, 
it was clearly the duty of the arbitrator to give a complete adjudication 
of the matters in controversy.' ” 

A perusal of the case of Shoshernukhi Dabia v. Nobin Chander Hoy 
{supra), shows that unless there is an agreement between the parties which 
authorises the arbitrator to make several awards, it is not competent to 
do so and that the whole award should be like a judgment complete, 
giving the decision of the arbitrator on all the points involved in the case. 
See also, Ramji Ham v. Salig Ham , 11 Ind.Cas. 481 = 14 C.L.J. 188, and 
the cases cited therein ; Joy Mongol Singh v. Mohun Ham , 12 W.R. 597 
(400), affirmed in 25 W.R. (P.G.) ;Alagu v. Veluchamia 74 Ind.Cas. 609 = 
A.I.R. 1925 Mad. 576 ; Ashutosh v. Sudhansu , 151 Ind.Cas. 916 ; Nerni- 
chand v. Kesarimull, 114 Ind.Cas. 818; iMukund Ham v. Saligram, 21 
Cal. 590 (P.C.) ; Winter v. Munton , 2 Moo. 725 = 19 R.R. 560; Ramanuja 
v. Vathapathra , A.I.R. 1945 Mad. 172 = (1942) 2 M.L.J. 690. 

Where the arbitrators have left undetermind part of the matter 
referred to arbitration the award cannot be filed. The award which 
does not deal with the whole subject-matter of the dispute (settling of 
accounts of partnership) cannot be separated from the portions which 
have not been dealt with so as to enable the arbitrators to deal with 
the latter portion subsequently. Bijadhar Ham v. Raj Karan Singh 
A.I.R. 1938 Pat. 129 = 19 Pat.L.T. 16=174 Ind.Cas. 592. Where one of 
the parties prevents the completion of the award by his conduct, he cannot 
afterwards plead that the award is incomplete ; the principle being that 
when a party to a contract wrongly prevents a thing being done by another 
party, that thing is deemed to be done. Alagu v. Velucharni 74 Ind Cas 
609 = (1925) M.W.N. 331 =32 M ET. 369 = A.I.R. 1923 Mad.' 576 = 45 M* 
E.J. 76=18 L.W. 26 ; Mackay v. Dirk, (1881) 6 App.Cas. 251 =29 L.R. 541. 

777 '. £" ra *’ d in P arlition suil ’ whether can he piecemeal.—In 

Jiamanuja Chanar v. Vathapathra, A.I.R. 1943 Mad. 172 = (1942) 2 M.L.J. 

698, Wordsworth, J. observed : “It is no doubt the law that an arbitrator 
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must make a single award unless the terms of the reference permit him 
to make a series of awards. The case commonly referred to as authority, 

lor this doctrine is Winter v. Munton, 2 Moore 723.It seems clear 

on . e authority of this case and other similar decisions that if in a 
partition dispute a reference is made of the whole matter to the arbitrator 
with diiections to make an award, the arbitrator would nbt be coinpowered 
^ a seiies of separate awards each dealing with one branch of the 

dispute, and this is reasonable, for on the making of an award, the arbi¬ 
trator would be functus officio and would have no power to do anything 
further. Moieover, the first award which he made would be defective in 
that it did not cover the whole of the matters referred. We do not, 
however, consider that it is the law that an arbitrator dealing with a 
complicated partition dispute is debarred from taking up the enquiry 
piecemeal, classifying the evidence according to the subject-matter more or 
less under issues just as a court would do and arriving at tentative conclu¬ 
sions on each section of the case, always provided that he does not make 
anything in the nature of an award in writing until the whole matter is 
decided. Ill a partition enquiry the arbitrator must decide firstly what are 
the properties available for division, before he proceeds to decide how 
those properties should be divided. The apportionment of the debts will 
not infrequently depend upon the apportionment of the lands and it is to 
our minds almost inevitable that an arbitration of this kind should proceed 
piecemeal. It follows that there is nothing wrong in the procedure of 
the arbitrator in this case unless he can be deemed to have made a final 
and formal award at any of the stages before he passed his award, Ex.D., 
which is sought to be enforced.’’ Where parties accepted a partial award 
and they were placed in possession of their respective allotments in terms 
thereof, a subsequent suit should only proceed only for partition of the 
properties not covered by the award. Ganga Prasad v. Vpendra, 49 
C.W.N. 316. 

778. Award must be certain.—An award ought to be certain, so 
that no reasonable doubt can arise upon the face of it as to the arbitra¬ 
tor’s meaning, or as to the nature and extent of the duties imposed by 
it on the parties.— Russell on Arbitration , 13th Edn., p. 207. But a 
prima facie uncertainty or want of conclusiveness in an award does not 
vitiate, if capable of being rendered certain or conclusive ; and the 
award may be good or bad according to the event. Cargey v. Aitcheson , 
9 Moore 381=2 Barn. & Cr. 170 = 2 Bing. 199 = 3 Dowl. & Ry. 433=1 
L.J.K.B. 252 = 26 R.R. 298. In Karnji Ram v. Sahg Ram , 11 Ind.Cas. 
481 = 14 C.L.J. 292, the court observed : "It is further well settled that 
an award in nonetheless final though it does not execute itself or preclude 
all future controversies if it leaves nothing to be done but the performance 
of some ministerial act, it is not faulty for want of such finality and 
certainty the principle applicable would be, certuin est quod certum reddi 
potest , that is sufficiently certain which can be made certain: Cargey v. 
Aitcheson. (supra)” So also where an arbitrator states rules for calculating 
the amount of money to the paid, without giving the result of such calcula¬ 
tion, the award is sufficiently certain, on the principles that that is 
sufficiently certain which can be made certain. Manindra v. Mohananda , 
13 Ind.Cas. 161 = 15 C.L.J. 360 ; Beach v. Beach , (1635) Cro.Cas. 383; 
Strong v. Strong , (1872) 9 Cushing 560; Dharm Das v. Ajudhiya Prosad, 
77 P.R. 1882. An award for fixing the rule for calculating the amount 
of money to be paid, without stating the result of such calculation, is 
sufficiently certain. Higgins v. Willes, 3 Man. 8c Ry. 382. So also an 





award that two persons shall pay a debt in proportion to the shares which 
they held in certain ship, the ratio of their shares not being a subject of 
dispute, is sufficiently certain. Wholenbury v. Lageman, 6 Taunt, 254 = 
1 Marsh. 579=16 R.R. 616. But an ambigous or uncertain award is bad 
and cannot be enforced. Lawrence v. Hodgson, (1826) 1 Y. & 1. 16 ; 
Rainforth v. Hamer , (1855) 25 L.T. (O.S.) 247 Re Tidswell, (1863) 33 
Beav. 213 ; Hopcraft v. Hickman, (1824) 2 Sm. &: St. 130 ; Watson v. 
Watson, (1648) Styles 28 (56) ; Massey v. Aubery, (1652) Shyles 365 ; Kendal 
v. Symonds, 3 C.L.R. 323 (Eng.). An award stated that the plaintiff was 
entitled to demand of the defendant £90 in respect of the causes of action 
mentioned in the declaration in respect of certain matters mentioned in 
a set off. Held that the award was sufficiently certain. Platt v. Hale, 2 
M. & W. 391 = 1 Jur. 358. Where an award directs certain produce to 
be sold at market-price, the amount to be realised is sufficiently certain 
and cannot make the award uncertain. I’ishindas v. Tejumal, 174 Ind. 
Cas. 334 = A.I.R. 1938 Sind 59. 

“It is well settled”, says Rupchand Bilaram , Ag.J.C. in Vishindas v. 
Tejumal, A.I.R. 1938 Sind 59=174 Ind.Cas. 334, “that the courts will 
make every reasonable intendment in favour of the oldest cases on this 
point is Wood v. Griffiths, (1818) 36 E.R. 291 = 1 Swanst. 43 = 18 

R.R. 18. In that case Lord Eldon has said : ‘It is extremely clear that 
every award must be certain and final ; but it has, particularly in more 
modem times, been considered the duty of the court, in construing an 
award, to find that it is certain and final ; and instead of leaning to a 
construction, which in effect would destroy nine-tenths of the awards made, 
if possible, to put one consistent sense on all the terms.’ 

“It is equally well settled that unless and until the contrary is shown, 
the court will presume that the arbitrator has determined only such 
matters as were in dispute and were referred to him, and that the burden 
of proving that the arbitrator has awarded on matters not within the 
submission or has failed or omitted to award on matters which were 
within the submission lies upon the party who seeks to impeach the 
award. Halsbury, Vol. I, para. 1118. And it goes without saying that 
an award cannot be set aside on the ground of uncertainty upon a point 
upon which there is no controversy between the parties : Cargey v. 
Aitcheson, (1823) 2 B. 8c C. 170, and Plummer v. Lee, (1837) 2 M. &: W. 
495 = 5 Dowl. P.C. 755.” 


In James Finlay v. Asudamal, 5 S.L.R. 89 = 12 Ind.Cas 657, the court 
observed : An award must be complete and certain. If it awards that 
any sum of money be paid, that amount must be definitely stated. If 
costs are granted, the award must specify their amount. Where the 
arbitrator or umpire awards costs without specifying the amount, the 
award is bad for uncertainty.” But see Baker v. Cotterill, 18 L.J.Q.B. 345. 

J7 9 - Conditional award.—The award must be final, and therefore a 
conditional award is bad unless it provides an alternative in case the condi- 

p°" ,, n a^ Ued , . [Sfterre > v - Richardson, (1695) Poph. 15; Fraser v. 

HalrU nrocn £ r °' 423 : v - In “‘ s . (1662) Sid. 59; Crofts v. 

n I f 187 : Balhe v - Edinburgh Oil Gas Light Co., (1855) 3 

\ ba5 )J» nor can power be reserved to deal with any difference 
T SC - °" the award .—Halsbury s Laws of England, Vol. I, p. 470. 

no.w Hivr ! b T Sl0n W3S W1 5 h reference to a breach of contract by the 
goods nr 7n °a goo f ds ' an award directing the delivery of the 

default thereof, the payment of a sum of money, was held 
to be a good award. Gabriel v. Langton, 4 W.R. 249. It is competent to 
53 1 
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an arbitrator, who is empowered to decide whether a sale should be set 
aside, to pass an award setting aside the sale on the vendor repaying the 
purchase money. Venusami v. Chilukuri, 15 Ind.Cas. 573 = (1912) 1 
M.W.N. 901. 9 

780. Award not acted upon.—Where it is found there was a 

submission to arbitration and valid award, the fact that the terms of the 
award have not been fully carried out will not prevent it from operating 
as an adjudication between the parties as to their respective rights. An 
award even though never carried into effect is equivalent to a final 
judgment and binding on the parties in the absence of positive evidence 
that both parties agreed that the former state of things should be restored. 
Govindlal v. Maneckchowk, 151 Ind.Cas. 15(5 = 36 Bom.L.R. 174 = A.I.R. 
1934 Bom. 140; Latufulla v. Muhammad , A.I.R. 1946 Sind 117 = 223 
Ind.Cas. 307. A valid award operates to merge and extinguish all claims 
embraced in the submission, and after it has been made, the submission 
and award furnish the only basis by which the rights of the parties can be 
determined, and constitute a bar to any action on the original demand. 
Latujulla v. Muhammad Sidik, A.I.R. 1946 Sind 117=223 Ind.Cas. 307 ; 
Krishna Panda v. Balaram, 19 Mad. 290 ; Bhajahari v. Behary Lai, 33 
Cal. 881. . 

781. Partial vlidity of award. —An award may be good in part, and 

bad in part, where the subject is clearly capable of being separated. 
Addison v. Gray, 2 Wils. 293 ; Armitage v. Walker, 2 K.8c J. 211 ; Winter 
v. Lethbridge, 1 M’Cleil 253 = 13 Price 535. Where good part of the award 
is separable from the bad, the latter does not vitiate the rest. Lewis v. 
Rossiter, 44 L.J.Ex. 136 = 33 L.T. 260. In Ladha Mai v. Sardari Lai, 
A.I.R. 1935 Lah. 30, Din Mohammad, ]. observed: “The plaintiff 
lelies on Amir Be gam v. Badruddin Hussain, A.I.R. 1914 P.C. 105 = 23 
Ind.Cas. 625 = 36 All. 636 = 17 O.C. 120 (P.C.), and contends that where 
part of an award was found to be invalid as being in excess of the arbi¬ 
trator’s powers, their Lordships of the Privy Council maintained the 
remainder of tfie award as good on the ground that it was separable from 
the rest.” See also, Bhimsain v. Tarachand, A.I.R. 1932 All. 154 = (1931) 
A.L.J. 1087 = 135 Ind.Cas. 230 ; Mayappa Chetiiar v. Venkatachellam, 
A.I.R. 1935 Rang. 34 = 155 Ind.Cas. 97; Dogdusa v. Bhuhen, 9 Bom. 82; 
Kashinath v. Ganguraj, 117 Ind.Cas. 523 = A.I.R. 1929 Bom. 193; Ganga- 
dhar v. Dattatriya, A.I.R. 1937 Bom. 211 ; Nathu v. Samson, A.I.R. 1931 
Rang. 252 = 9 Rang; 480 (F.B.) ; Ratan Kar v. Sobbaram, A.I.R. 1936 
Lah. 794; Bachchanlal v. Narottatn Dutt, A.I.R. 1933 All. 59 = 143 Ind. 
Cas. 423 = (1932) A.L.J. 120; Mohammad Khalil v. Abdul Rahim, 93 
Ind.Cas. 261 =A.I.R. 1925 Pat. 810 = 4 Pat. 670; Katumal v. Joyram Das, 
108 Ind.Cas. 791 =A.I.R. 1928 Sind 144; Dayaram v. Narain, A.I.R. 

1929 Sind. 200; Muhammad Sayed v. Abdul Ghaffur, 115 Ind.Cas. 680 = 
10 P.L.T. 53 ; Fazal v. Enayet, 68 Ind.Cas. 209 = A.I.R. 1922 Oudh 189 ; 
Badri v. Raj Narain, 1944 A.L.W. 66. In Sabitri Devi v. Promoda, 19 
Ind.Cas. 941=21 C.L.J. 248, the court observed: “In the present case, 
the award is open to objections in material particulars and the entire 
award must be null and void. Duke of Bucclench v. Metropolitan 
Board of Works, 5 Ex. 221 (229) = 39 L.J.Ex. 130 (136); Ganesh Narain 
v. Malida Koer, 10 Ind.Cas. 450=13 C.L.J. 399; Ramji Ram v. Salig 
Ram, 11 Ind.Cas. 481 = 14 C.L.J. 188. This is not a case in which the 
invalid portion may be separated and enforced apart frorn^ the objection¬ 
able part. Mohammad Mumtaz Khan v. Farhut Ali, 23 All. 394=28 
I.A. 190 = 5 C.W.N. 881 ; Buta v. Municipal Committee of Lahore, 29 
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Cal. 854 = 29 I.A. 168 = 87 P.R. 1902 = 7 C.W.N. 82 = 4 Bom.L.R. 673.*' 
The above rule is also not applicable where it is not possible to split up 
the award into two parts. Bachchanlal v. Narottam Datt, A.I.R. 1933 All. 
59 = 143 Ind.Cas. 423; Ladha Mai v. Sardari Lai, A.I.R. 1935 Lah. 30 
(but see Mata Badal v. Sheo Mangal, A.I.R. 1936 Oudh 72) ; Ratan Koer 
v. Sobhan Ram, A.I.R, 1936 Lah. 794. 

782. Stamp duty on award. —An award is to be stamped according 
to Article 12 of the Indian Stamp Act as amended by local amending Acts. 
Article 12 runs as follows: “Award, that is to say, any decision in writing 
by an arbitrator or umpire, not being an award directing a partition, on 
a reference made otherwise than by an order of the Court in the course of 
a suit—is liable to the same ad valorem duty as a bond, where the amount 
or value of the property to which the award relates as set forth in such 
award does not exceed Rs. 1,000 and in any other case it is liable to a 
stamp duty of Rs. 5.” An award under the Bombay District Municipality 
Act, 1873, section 81, or the Bombay Hereditary Offices Act, 1874, section 
18, is exempted from payment of any stamp duty. 

An award directing partition of property if signed by the parties 
interested by way of assent to the award, becomes thereby an instrument of 
partition and should be stamped accordingly. Atnarsi v. Dayal , 9 Bom. 
50 See also. In re Vasanji Haribhai, 15 Bom. 677; Rattan Chand v. 
Ghantamal, (1900) P.L.R. 459. An award began by saying “We decide as 
below The parties should act accordingly/' It went on the defendant 
shouid take into his possession as below after passing a legal release”. It 
added other directions with regard to the action of the defendant and 
provided in connection with whatever is settled to be given to the defendant 
and to be taken him, we direct that the defendant should take into 
possession the properties and receive and pay money stated above after 
3 rel< \ ase on sufhcient stamp and getting it registered.” Held, 

IrK-r th f a ^ ard < : ame Wlthl . n . the meaning of the words “an award by an 
? feting a partition” within the meaning of section 2, clause 

i!; I Rn f ta n mp ^ 01 of 1899 >- Lalbhai v. Tribhan - 

WiSTi 8 ^°^ LR - 869 - In thc above case Beaman, J . said: 
arbitrator^ dir^rCri add tha 5’. ln , m Y option, thc words ‘an award by an 
a b trarors g 3 partItI °" P rccisel V fit the case. In ordinary cases. 

a partition. The terms 

m 2 ro divide f Pr ° V1 K e f ° r aU the cascs ' for P ai tics having decided 

to dlv . lde ' for arbitrators, to whom reference has been made. 


or agreed 
directing 


I- 1 . n ? a P artll *on, and last, for the courts effecting a partition Ic 


is iSdci.' m'w'n, , v “;" '["'ZT-T'” 1 "" "■ '■'•"'t-yy- 

pl’opmy , J" '"J °P ini . on decree elTccrs an a'anal parnunn of'dc! 

effecting ///?/ P art , le ?’ and ,s ’. therefore, the final order in thc suit 

partition, and is accordingly chargeable with dnrv 

29 * n™ lPf titi0n ' fSeC Ba ' ara ’" Budhar^n AtaZ^i ' 

Cas 769 In ' ' Atwar Che ""’ 0911) 2MWN 5.5 = 121,,^ 

2fl5^ 7 fnDlies to lCH ° C \ prcss f s thc °P inio " that ‘final order’ * 

^(15) apphes to some order of the Civil Court made in < 

! h J/ ah , OVC case ' v hich is the decision of a Full Bench, does 
‘ e been brought to the notice of the learned Judge.” 


as an ms- 
Ramkrish na. 
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execution ; but 
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The mere fact that the parties signed the award would not consti¬ 
tute it a deed of partition. Every case must be decided upon its own 
facts, and the real question is, whether the document in question is a 
true award of arbitrators or a mere deed of partition by the parties 
themselves disguised in the form of an award in order to escape payment 
of stamp duty. Sukh Dial v. Mani Ram, 29 P.R. 1915 = 27 Ind.Cas. 
489 = 29 P.L.R. 1916. 

In Ramkumar v. Khushal Chand, A.I.R. 1928 Nag. 166 = 107 Ind. 
Cas. 668, the court observed: “In this connection I may draw thd 
lower courts’ attention to the fact that the award in question is unstamped. 
Unless and until it is engrossed on a stamped paper it has no validity and 
cannot operate as an award. As it stands at present it has no valid 
existence, so to say, and the court could not be justified in looking at it, 
or in acting upon it, far less, could it pass a decree in terms thereof. 
The executant of the award being the arbitrator, under section 29(g) 
of the Stamp Act, it was his duty primarily to direct any of the parties 
to provide him with the necessary stamp, and to see that he did not 
deliver or publish his award on a plain paper ; and thus save himself 
from the blame attaching to him for having evaded the stamp law.” 
But see Anant Ram v. Murlidhar, 78 Ind.Cas. 194. The writing of 
an award on a stamp paper before it can be filed in court is merely a 
ministerial act. Parshottamdas v. Kekhushru, 149 Ind.Cas. 324 = 35 
Bom.L.R. 1101 = A.I.R. 1934 Bom. 6. 

An award requires to be duly stamped. Where an unstamped award 
is filed on the question whether the court should permit the petitioner to 
pay the penalty and have the document duly admitted in evidence, the 
proviso to S. 35 Stamp Act enacts that it is not the duty of the court in 
all eases to admit the document on payment of penalty, it provides that 
it is subject to all just exceptions. Indurthi Srinivasa v. Indurthi Venketa, 
(1963) 1 Andh. W.R. 45 = A.I.R. 1963 A.P. 193. As soon as the award 
is signed by the arbitrators, they become functus officio. They are 
not entitled to rewrite the award on a stamped paper. Ibid. 

783. Registration of award —Under clause (vi ) of sub-section (2) 
of section 17 of the Indian Registration Act, before its amendment by 
Act XXI of 1929, an award was not required to be registered. Sub¬ 
section (2) of section 17 ran as follows : “Nothing in clause ( b ) and (c) of 

sub-section (1) applies to. (vi) any decree or order of a Court and 

any award.” in interpreting the scope of the corresponding clause of. 
1877 Act it was observed in Telaklal Singh v. Snpat Chowdhury, 20 
Ind.Cas. 860=18 C.W.N. 475: “The courts below have acted upon this 
award and founded their decision thereon though it had not been 
previously enforced in court. Bhajahajy Saha v. Behaiilal, 33 Cal. 
881=4 C.L.J. 162. On the present appeal, it has been argued that the 
unregistered award was not admissible in evidence, because it was in 
essence a deed of partition and as such was compulsorily registrable 

under section 17(2) (vi) of the Indian Registration Act, 1877.In 

so far as the first of these points is concerned, reliance has been placed 
bv the appellants upon the case of Upendra Nath v. Umesh Chandra, 

6 Ind Cas. 346 = 12 C.L.J. 25 = 15 C.W.N. 375, to show that a partition 
deed is compulsorily registrable, if it affects title to the property of 
more than the statutory value. This had not been disputed by the 
respondent The determination of this question depends upon the cons¬ 
truction of clause (vi) of section 17(2) of the Indian Registration Act, 
1877 which lays down that decrees and orders of court and awards are 
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not compulsorily registrable. On behalf of the appellants, it has been 
argued that the collection of the words of this clause indicates that its 
application is restricted to awards filed in court. This contention is not 
supported by the language used by the Legislature and is opposed to the 
decision of this court in the case of Tara Kanta v. Rai Kishori, 6 Ind. 
Cas. 361 = 13 C.L.J. 158. If the term ‘awards’ was intended to be 
restricted in clause ( i ) to awards which have been filed in court, the 
provision for exclusion of awards would be needless, because if a proceed¬ 
ing has been taken in court to enforce an award, such proceeding would 
terminate in a decree or order in which the award itself would be 
merged. Consequently, a provision to the effect that decrees and orders 
of courts are not compulsorily registrable would completely cover the 
case in point. We are, consequently, not prepared to accept the inter¬ 
pretation put upon clause (i) of section 17(2) by the learned vakil for 
the appellant. We are fortified in this view by an examination of the 
language of clause (vi) of sub-section (2) of section 17 of the Indian 
Registration Act of 1908. That clause now provides that any decree or 
order of a court and any award is not compulsorily registrable. So that 
whatever doubt might have been possible as to the true meaning of the 
provisions contained in the statute of 1877, that doubt has now been 
removed by the Legislature. We hold accordingly that the award in this 
case was not compulsorily registrable. We may add, however, that a 
document, which purports to be an award, may amount to something 
moie than award, if the parties to the reference affix their signatures to 
the award in token of their acceptance of the decision of the arbitrators, 
the award may thereupon become a deed of partition, and may as such 
become compulsorily registrable. The distinction between an award and 
a deed of partition to which we have just adverted, was explained by 
Mr. Justice West in the case of Amarsi v. Dayal, 9 Bom. 50, and it was 
recognised in the cases of Rattan Chand v. Ghasita Mai, 459 P.L.R. 
1900, and Azimat Singh v. Kalwant Singh , 111 P.L.R. 1907 = 71 P.R. 

1906. See also, Bhagat Ram v. Paras Ram, 84 P.R. 1907 = 184 P.L.R. 
1908.” 

. a ' var d even when it creates an interest in immovable property 

is exempted from registration under section 17(2) (vi) of the Registration 
H P tchand v - Kish in Chand, 83 Ind.Cas. 548 = 17 SLR. 164 = A.I.R. 
1924 Sind 29. Where an award given by the arbitrators is in accordance 
with a compromise made by the parties to a suit and not going beyond 
the scope of the suit, and the award is made a decree of court, registration 
of the award is not necessary under section 17(2) (vi) of the Registration 
Act. Gandharp Singh v. Nirmal Singh, 54 Ind.Cas. 325=6 O.L.J. 529 = 
22 O.C. 300. See also, Pranal Anni v. Lakshmi Anni, 22 Mad. 508 
(P.C.) = 1 Bom.L.R. 394 = 26 I.A. 101=3 C.W.N. 485; Charu Chandra 
v Sambhu Nath, 46 Ind.Cas. 358 = 3 P.L.J. 225 = (1918) Pat. 193 (F.B.). 

A document signed by arbitrators as their award docs not cease to be 
an award merely because the settlement was arrived at bv the parties as 
also was signed by them. Wazir Ali v. Mahbub Ali, 22 Ind.Cas. 412 = 
134 P.L.R. 1914 = 101 P.W.R. 1914 = 10 P.R. 1917. Where the document 
settling the dispute was an award it did not require, registration. Khazan 
Chand v. Hamir Chand, 46 Ind.Cas. 685 = 139 P.W.R. 19. Sec also. 
Ralia Ram v. Duni Chand, 66 Ind.Cas. 118. So it is clear that an 
award is not compulsorily registrable. Khet Singh v. Manmodsitigh, 

78 Ind.Cas. 134. See also, Jagannath v. Rambax , 6 C.P.L.R. 95 : Ghutani 
Fatima v. Ghulam Muhammad, 39 Ind.Cas. 912 = 125 P.L.R. 1917; 
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Subrati v. Hafizan, 42 Ind.Cas. 116; Gandharp Singh v. Nirmal Singh, 
54 Ind.Cas. 325 = 22 O.C. 300; Yemnava v. Revanshidappa, A.I.R. 1927 
Bom. 656 = 29 Bom.L.R. 297 = 101 Ind.Cas. 351. [The word “award” 
in section 17 (2) (vi) of the Registration Act is not limited in its appli¬ 
cation to awards made otherwise than by or with the consent of parties]. 

That was the state of things when section 17(2) (vi) was amended 
by the Transfer of Property (Amendment) Supplementary Act of 1929 
(XXI of 1929). Now the amended clause (vi) runs as follows: “any 
decree or order of a Court, except a decree or order expressed to be made 
on a compromise and comprising immovable property other than that 
which is the subject-matter of the suit or proceedings*.” The effect of 
the amendment is that now an award is required to be registered if it 
falls under clause (b) and (c) of sub-section (1) of section 17 of the 
Registration Act. Vide Ladha Mai v. Sardari Lai , A.I.R. 1935 Lah. 30. 
See also, Mata Badal Singh v. Sheo Mangal, A.I.R. 1936 Oudh 72 = (1935) 
O.W.N. 1141 = (1935) O.L.R. 622=158" Ind.Cas. 812; Mohammad v. 
Mohammad, I.L.R. 1939 Nag. 607 = 183 Ind.Cas. 845 = (1939) N.L.J. 375 
= A.I.R. 1939 Nag. 233 (F.B.) ; Nanibala v. Ram Gopal, A.I.R. 1945 
Cal. 19=18 C.W.N. 721. But see A.I.R. 1958 Pat. 252 (F.B.) reported 
infra under the heading "effect of non registration of an award.” 

Where the declaration as to the rights of the parties is made in an 
award such declaration of rights cannot be held to amount to a mere 
recital of facts but becomes the basis of the title of the parties in the 
sense that whatever the previous lights of the parties may have been, if 
the award is valid and can be enforced in a court of law, the rights of 
the parties as declared by the award can also be enforced. This being 
so that award should be compulsory registrable. Badri v. Chaman, 
A.I.R. 1937 Pat. 183. See also, Abdulla v. Bahram, A.I.R. 1935 Pesh. 
69=155 Ind.Cas. 1022. An award made by arbitrators under order of 
the court has no force until a decree is passed on it. A private award, 
if it is valid, is operative even though the party has sought to 
enforce it by a regular suit. A private award therefore falls within the 
class of documents specified in section 17 (\) (b), Registration Act, 
whereas an award or any other class does not. But in view of tlie 
amendment of section 17, Registration Act, (b) section 10 of T.P. 
Supplementary Act, 1929, the exception contained in section 17 (2) ( vi ) 
having been removed, a private award if it satisfies the requirement as 
to value is compulsorily registrable. Jilendra v. Nagendra, A.I.R. 1934 
Cal. 815=60 C.L.J. 259 = 39 C.W.N. 54=153 Ind.Cas. 778. 

The above question was considered by a Full Bench of the Sind 
Judicial Commissioner’s Court in the case of Hassanand Naraindas v. 
Jodhomal Chengomal, A.I.R. 1936 Sind 79 = 30 S.L.R. 115=163 Ind. 
Cas. 455 (F.B.. There the question referred to were as follows: — 

"(1) Is an award made in pursuance of a reference filed in court 
under para. 17, Civil Procedure Code, compulsorily registrable? (2) If 
yes is it compulsorily registrable before the court has accepted it and 
had passed a decree in terms thereof ? (3) If not, is the award or the 

decree passed in terms thereof to be registered after the decree has been 

passed ?” . . . 

In answering the questions Davis, J.C. said : ‘‘We are of opinion 

that the answer to the first question is in the negative, that in consequence 
the second question does not arise, and that the answer to the third 
question is in the negative. Mr. Dipchand for the opponents bases his 
argument that an award filed in court under para. 17, Schedule II, Civil 
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Procedure Code, requires registration if the award purports to create a 
mortgage or lien over immovable property of the value of one hundred 
rupees or upwards, on the Amending Act of 1929, whereby the words 
‘any award’ have been deleted from section 17 (2) ( vi ), Registration Act 
XVI of (1908). It is his argument that an award filed in court under 
para. 17, Schedule II, is no longer among the exceptions, and he is, by 
the very generality of the words ‘and award’, constrained to argue that 
an award, even in a suit, if it purports to create a mortgage or lien no 
immovable property, must be registered. 'This is contrary to general 
experience and is answered, we think, by the argument that an award 
in a suit being part of a judicial proceeding does not require registration 
on the principle laid down by the Privy Couticil in Bindcsri Naik v. 
G anga Saran, 20 All. 171=25 I.A. 9 = 7 Sar. 273 (P.C.) Before amend¬ 
ment section 17 (2) (vi). Registration Act, read as follows : ‘any decree 
or order of a Court or any award' and after amendment it reads : ‘any 
decree or order of a Court except a decree or order expressed to be made 
on a compromise and comprising immovable property other than that 
which is the subject-matter of the suit or proceeding.* 

“Generally speaking, therefore, a decree or order of a court is expected 
from the provisions of section 17(1) which makes registration compulsory, 
but a decree or order expressed to be made on a compromise and com¬ 
prising immovable property other than that which is the subject-matter 
of the suit or proceeding, requires registration..There is no reference in 
clause (vi) now to ‘any awaid.’ The object of the amendment was to 
supersede the Privy Council decision in Hemanta Kurnari v. A lidnapur 
Zemindari Co., A.I.R. 1919 P.C. 79 = 53 Ind.Cas. 534 = 46 I.A. 240 = 47 
Cal. 485 (P.C.), so far as it ruled that consent decree did not require 
registration even if they comprised immovable property other than that 
which was the subject-matter of the suit. 

Now, it appears to us that a distinction must be drawn between 

awards made with and awards made without the intervention of the 

court, that where an award is made with the intervention of the court, 

the award is part of a judicial proceeding and comes within the general 

principle laid down by the Privy Council in Bindesri Naik v. G anga Saran, 

20 All. 171=25 I.A. 9, and does not require registration; and that an 

award made without the interevention of the court does require 
legislation." 


Where an award declares that in the event of the non-payment of 
the amount awarded, the other party will have a right to realise the 
same in execution proceedings by the sale of the mortgaged properties 
and mortgage was created by a prior registered document, the award was 
outside the letter of section 17 (1) ( b). Chotiram v. Laloomal, A.I.R. 1935 
Sind 136 = 157 Ind.Cas. 28. In the above case the court observed : “The 

award no doubt purports to empower respondent No. I to brino- to sale 
the mortgaged property by applying for the sale in execution proceedings 
taken on the strength of the award without recourse to a law suit, but 
such power or right to bring this property to sale does not create, declare, 
linUl OI e ? tin g uish any right, title or interest to immovable pro 


assign __ ... 

£ Clt mn° r Can such P ower or right 5 be valued or be said to be of a value of 
Ks 10 or upwards. An award of the nature in dispute is not only 
outside the letter of section 17. clause (1) ( b ), but it is also outside its 

29 17 p S ! C t V ' U ! ye ”< ira ^ T nth. 16 Pat. 34=166 Ind.Cas. 

?94 = 1 Paf a ^5 = iff Ind.Ca^: ^ ^ = C ""°" ^ A I R ' 
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An award made through intervention of the court dpes not require 
registration. Keshomal v. Gianchand, 31 S.L.R. 8 = 169 Ind.Cas. 479 = < 
A.I.R. 1937 Sind 156. . . 

An award made by arbitrators appointed by the court with a view 
to having its terms incorporated in a decree of the court is not an award 
which is compulsorily registrable. Kya Hla v. Ma Pan, A.I.R. 1935 
Rang. 16 = 154 Ind.Cas. 557 ; Sher Bahadur v. Ram Narain, A.I.R. 1945 
Oudh 1=1944 O.W.N. 416. An award which merely directs one of the-' 
parties to pay a certain sum of money of the other periodically, does 
not require registration and therefore must be treated as a valid award. 
Ratan Kaur v. Sob ha Ram, A.I.R. 1936 Lah. 794. Where an award is 
made without the interevention of the court and filed under para. 20 of 
Schedule II, Civil Procedure Code, it is the application to the court which 
is to be registered and numbered as a suit, and the application must 
contain and show what the award is, and it is on the award that the 
court has to pronounce judgment and pass a. decree which must be in 
accordance with the award. When a charge is created by the.award on 
the immovable properties of one of the parties to the arbitration and 
award, and mentioned in the award, it cannot be said that the compromise 
relates to properties outside the suit and not the subject-matter of the 
suit, within the meaning of section 17 (2) ( yi) of the Registration Act. 
Such an award and the decree passed thereon do not require registration. 
Hanmanta Gouda v. Shivappa, 42 Bom.L.R. 1123. The amendment made 
in 1929 with reference to section 17 (2) (yi). Registration Act, has no 
retrospective operation. Pashpat v. Udai Bhan, 183 Ind.Cas. 808 = (1939) 
O.L.R. 558 = (1939) O.W.N. 809 = A.I.R. 1939 Oudh 269; Karmsing v. 
Gambibai, A.I.R. 1937 Sind 7 = 166 Ind.Cas. 947 = 30 S.L.R. 337. 

If once an award is held inadmissible for want of registration, it 
would be difficult to lay down any such broad proposition of law which 
would enable the courts to enforce that portion of the award which docs 
not sin against the law of registration and to ignore that which does. 
Translated into practice such a proposition would inevitably lead to 
anomalous results. Lad ha Alai v. Sardari Lai, A.I.R- 1935 Lah. 30 ;’but 
see Mata Badal Singh v. Sheo Mangal Singh, A.I.R. 1936 Oudh 72 = 
(1935) O.W.N. 1141 = (1935) O.L.R. 622 = 158 Ind.Cas. 812, where 
the court observed: “The learned Munsif then proceeded to 

deal with the fifth issue, which was : ‘Is the award unenfoiceable foi 
want of registration ? On this issue the finding was that the award ought 
to have been registered, and that, as it was unregistered, the application 
for the filing of it must fail. The plaintiff appealed to the learned 
Subordinate Judge, who held that as regards the movable property the 
award was not invalid for want of registration, and he accordingly 
remanded the case to the Munsif for the trial of the remaining issues as 
far as the movable property was concerned. The defendant has made 
this present application for revision challenging the order of the learned 

court below.Substantially, the only point taken on behalf of the 

applicant was that the arbitration award had to be either accepted or 
rejected 4 in toto', and that it was not open to the learned Subordinate 
Judge to reject it as regards the immovable property, and to hold it. 
admissible, subject to the decision on the remaining issue, as regards the 
movable property. 

“The result is that the only authority for the proposition contended 
for by the learned counsel for the applicant is the case reported in 
Narsingh Narayan v. Ajodhy a Prosad, 16 C.W.N. 256 = 13 Ind.Cas. 118. 
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That, however, was a case under the old Code, and on the other side we 
have been referred to a number of cases, to only one of which we think, it 
necessary to make reference. That is a decision of their Lordships of the 
Privy Council reported in Amir Begam v. Badruddin, A.l.R. 1941 P.C. 
105 = 23 Ind.Cas. 625 = 36 All. 336. In the course of that ruling their 
Lordships said : ‘It is well-recognised law that when a separable portion 
of an award is bad, the remainder of the award, if good can be maintained' 

.It is to be noted, however, that the dictum of their Lordships, which 

we have quoted above, was couched in quite general terms, and did not 
limit the applicability of the proposition enunciated by them to any 
particular set of facts and circumstances. It was generally laid down that 
when a separable portion of an award is bad, the remainder of the award 
if good can be maintained. 

‘We therefore, think that according to that principle the learned 
Subordinate Judge was quite right in regarding the award in the present 
cases as admissible as far as the movable property was concerned, subject, 
of course, to the decision to be arrived at by the learned Munsif on the 
remaining issues”. See also, Ratan Kuar v. Sobha Ram, A.l.R. 1939 Lah. 
794 ; Bachchanlal v. Narottam Dutta, A.l.R. 1933 All. 59=143 Ind.Cas. 
423 = (1932) A.L.J. 1090. Want of registration of the award is a defect 
dehors the award or the decision of the arbitrators, and so is not covered 
by s. 16 (1) (c) of the Act. Nanibala v. Ram Gopal, 48 C.W.N. 721 = 
A.l.R. 1945 Cal. 19. But an award is not exempt from the provision of 
section 17, sub-section (1) clause (5) of Registration Act. Sia Kishori v. 
Bhaisaw, A.l.R. 1953 Pat. 42 (54); A.l.R. (1949) Cal. 549. 

784. Effect of non-registration of award. —Failure to register an 
award which requires registration under S. 17 (1) ( b ) of the Registration 
Act is not a ground upon which it can be set aside. As execution cannot 
be ordered upon the unregistered award, the court has power to order its 
removal from its file. Anandilal v. Keshavdeo, A.l.R. 1949 Cal. 549 = I.L.R. 
(1945) 2 Cal. 526. The Court observed : “If, as I am satisfied in this 
case, an award has been filed which cannot be the subject of execution 
proceedings, there is no need to wait until such an application is made, 
but steps can be taken at the outset to prevent an attempt to enforce 
the award”. Under the present Act no judgment in terms of such an 
award can be passed by the Court. Once a reference has been made 
to arbitration even without intervention of the court, the court under 
the Act, has got exclusive jurisdiction in regard to the validity, effect or 
existence of the reference and the award and the jurisdiction ol all other 
courts is ousted. Further s. 17 of the Act shows in unmistakable terms 
that an award, though given without intervention of the court, has to be 
made a rule of the court and the court will pronounce judgment on the 
award, and a decree shall follow, that is to say, the award by itself is 
ol no effect. An award as such, does not purport or operate to create, 

in the property dealt with by it within the 
meaning of s. 17 (1) (6) of the Registration Act and therefore an award 
even if it be in respect of immovable property with hundred rupees and 
upwards, does not require registration. Soonarani v. Prabhu, 1958 

?;o x 181 =A I R ’ 1958 Pat 252=1958 Pat. L.R. 39 = 1.L.R. 37 Pat. 

overrulin S I-L-R. 26 Pat. 437 : A I R. 1948 Pat. 320 and I.L.R. 
-7 Pat 86 ; A.l.R. 1949 Pat. 393. 

_ ^85. Award signed by all—assignee of one at tlie time of regis¬ 

tration. — X he registration of an award which is signed by all the 
arbitrators who made it is not invalid by reason of the fact that one of 
54 
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the arbitrators did not appear at the time of registration to admit signa¬ 
ture. Such an award cannot be held to be invalid. Sukdeo v. Radhika 
4 D.L.R. (Pat). 185; see also 23 Pat. 719. 

786. Decree based on award not properly stamped or registered. 

Although an award is not admissible in evidence for want of proper 
stamp and registration a decree based on such an award is admissible 
in evidence. If the decree does not reproduce the terms of the award 
but only makes a reference to the award, a copy of the award is admis¬ 
sible in evidence to understand the terms of the decree. Hans Raj v. 
Amar Chand, 42 P.L.R. 77 = A.I.R. 1940 Lah. 107. 

787. Construction of award.—Awards are constructed liberally and 
in accordance with the dictates of commonsense, and as far as possible 
in accordance with the real intention of the arbitrator.— Russell on 
Arbitration, 13th Edn., p. 423. The true principle of construction of 
an award is to give to the ordinary English word their ordinary and 
plain meaning. The court will rather lean towards up holding the award 
than towards initiating it. Durga Prosad v. Anordeyi, A.I.R. 1947 Cal. 
75 = 50 C.W.N. 880; see also, Meenakshi Sundarm v. Velambal, A.I.R. 
1944 423 = (1944) 1 M.L.J. 301 =57 M.L.W. 317. The award of the 
arbitrator should, according to the ordinary rule of law, be read as a 
whole and portions out of it cannot be picked up to show that the finding 
of the arbitrator was inconsistent with those portions. In order to. find 
out what the award means, one has only to refer to the operative portion 
of the award ; and the legality or illegality of the award must depend 
upon that portion and not upon anything else, Ganesh Singh v. Bhikham 
Singh, A.I.R. 1928 Oudh 1=4 O.W.N. 1085 = 107 Ind.Cas. 545 = 3 Luck 1. 
The court in construing an award, shall make every reasonable intendment 
a presumption in favour of the award being a final, certain and sufficient 
termination of the matter in dispute. Koturnal v. Jayramdas, A.I.R. 1298 
Sind 144 = 108 Ind.Cas. 791. See also. Wood v. Griffith, 1 Swan, 43; 
Hawkins v. Colclough, 1 Burr. 274 ; Harrison v. Greswick, 13 C.B. 399 ; 
Cargey v. Aitcheson, 2 B. & C. 170 \Bland v. Russian Bank, (1906) II 
Com.Cas. 71. Evidence is not admissible to explain or aid, much less 
to contradict, what is to be found on the face of an award. Dutton v. 
Jamnadas, 76 Ind.Cas. 84 ; Amir Be gam v. Badruddin, 23 Ind.Cas. (525 = 36 
All 336 = 18 C.W.N. 755=1 O.L.J. 249=12 Aff.L.J. 537=17 O.C. 120=16 
Bom.L.R. 413 = (1914) M.W.N. 472=19 C.L.J. 194 (P.C.) = 27 M.L.J. 181 ; 
Bucclench v. Metropolitan Board, 5 H.L. 418 (462) = 41 L.J.Ex. 137. It 
is not permissible to the court to send for the umpire and examine him 
as to the meaning of his award. The umpire is functus officio after he 
has published his umpirage or award, and the document must speak for 
itself. Where the ambiguity is patent on the face of the document 
it would not be competent to the court to launch into an inquiry 
to ascertain which of the two possible interpretations of the document 
the court should accept as the correct one. Vallabh Das v. Keshab 
Lai, A.I.R. 1927 Bom. 428 = 29 Bom.L.R. 660=104 Ind.Cas. 94. An award 
like a decree speaks from its date. Lai Das v. Bai Lai , 1 Ind.Cas. 105 = 11 
Bom.L.R. 20; Karmsing v. Gambibai, A.I.R. 1937 Sind 7. 

788. Objection to the jurisdiction of award. —In considering 
the jurisdiction of arbitrators the same strictness ought not to be applied 
which would be applicable if it were a question of submission to the 
jurisdiction of a Court. It is clear that if a party to a submission appears 
before the arbitrators and merely takes part in a preliminary discussion, 
he does not thereby waives his right to object to the jurisdiction of the 
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arbitrators before the latter actually enter upon the consideration of the 
matters upon which they make their award. If however after objecting 
to the jurisdiction and such objections being over ruled, he proceeds 
with the case, under protest, to defend himself, he does not lose his right 
thereafter to say that the arbitrator acted without authority. • But when 
no objection to jurisdiction is taken and a party takes part in the proceed¬ 
ings on the assumption that the proceedings are before the competent 
tribunal, it is not permissible to that party to object to jurisdiction there¬ 
after and contend that the whole of the proceedings arc Coramnon judice 
—.—All India Government Syndicate Ltd., In re, 47 Bom.L.R. 420 = 
A.I.R. 1945 Bom. 497. 


789. Notice to parties of the making and signing of an award 
or publication of the award. —Under section 11 of the Indian Arbitra¬ 
tion Act of 1889, the arbitrators or umpire were bound to give notice to 
the parties of the making and signing of the award as well as a notice 
of filing of the award in the court. Under this section the arbitrators 
are only bound to give notice of the making and signing of the award to 
the parties. After the fling of the award by the arbitrators or umpire 
the court is to give notice to the parties of such filing. As in England, 
so in India, it is necessary for the validity of an award that it should not 
only be signed and executed by the person making it as a final decision 
upon the matters referred to him, but also be published. Bv the term 
publication is meant, generally speaking, a delivery to some of the parties 
to the award ; and probably a holding of it by the arbitrator after notice 
to the parties or the purpose of deliverv might be held to effectuate the. 
award. Fatima Kurban v. Shau Wilayat, 19 A.W.N. 30 It is only where the 
submission provides for the making and publishing of the award that 
the award is not valid unless it is published. Anant Ram v. Murlidhar , 
78 Ind.Cas. 194 = A.I.R. 1924 Nag. 204. As soon as the arbitrators have 
made a complete award, the award is regarded as made and published. 

e aw casts upon the arbitrator no obligation to stamp an award and an 
award is complete though it is unstamped and therefore inadmissible in 
evidence. In the absence of an express stipulation as to the mode of 
delivery of the award, the duty of the arbitrator is to have the award 
, r 7l or rich very to the parties at their request and to acquaint them 
with the fact within a reasonable time. Ibid. It is the duty of the 
r i ra ors to give notice to the parties that an award has made. Venkata- 
rezmayva v. Palayya, 56 L.W. 419=1943 M.W.N. 518 = A.I.R. 1943 Mad. 

but S€ Z, Ud ? v Chfind v. Bhazirath Lai. 61 C.U.J. 515. See also 

1 Tr p 'M' Chandu Lai . A.I.R. 1935 Sind. 228 Roberts v. Ebirpardt, 28 

” v . Bra ™ so ”> 20 L.J.Q.B. 178. Failure bv arbitrator 
?, R1 Y C not,cc to the P^ies as required bv this section vitiates 

2 MI T ?59 Ve S k V A m / n! ri V y ? V - P( ! Ia y\°- AI R. 1943 Mad. 718 = (1943) 

has to hp ‘ ? T? °t. tbc Arbitration Act is mandatory and a notice 

notice has ml" *''?* ° f the R,,t if I*a«v to whom 

wouid hrl L ,<iSUCd h as kn °wledgc that the award has been filed that 

men 1 An?h o 0m o^e ance With s U (2) - C.ncroc v. Kndfyak. 

'e also Malhl ^ 276 = A.I.R. 1961 A I> 457 = 1961 Andh. L.T. 622: 

I L R v V ' Tt°"' nS 19(52 Kcr I T 873 = 1962 Kcr I f. .374 = 

and VS 486 = AIR 19(52 Kcr. 320 (notice to arbitrator 

the A?wlra!u lic ? within reasonable time. —No time is fixed either bv 

should 11 * C * °c T tbe ^* rn ’ tat * on Act within which the arbitrator 

g notice of the making and filing of the award. It need not 
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be given immediately the award is signed. The arbitrators are left with 
a fiee hand on that point. It is their duty after they make and sign' 
their award to give notice to the parties within a reasonable time, which 
must be final according to the circumstances of each case. Bai Laxmi 
Bai v. Shridhar, A.I.R. 1943 Bom. 221=45 Bom.L.R. 416. The object 
of a^ notice of the^ making and signing of the award is to apprise the 
parties to the arbitration agreement, of the fact of the making of the 
award so as to enable them to prefer objections before the Court in 
proper time. A mere omission on the part of some of the arbitrators 
to sign the notice required bv this section is mere irregularity and does 
not vitiate the proceedings. Ramtaran v. Adhar, A.I.R. 1958 Cal. 646 = 
91 C.L.J. 267. In the above case Das J. observed: “Our attention 
was drawn to a decision of this court in the case of Mairamjart Bibi v. 
Asaraddi, 43 C.W.N. 8429.In that case, however, no notice what¬ 

soever was given of the signing of the award. It was held bv a Bench 
of this Court that this rendered the proceedings invalid for the reason, 
that unless notice is given to the parties of the filling of the award the 
parties would have no opportunity of filing objections, within the time 
prescribed by Act. Our attention was also drawn to the case of Lux mi 
Bai v. Sridhan Manik, A.I.R. 1943 Bom. 221=210 Ind.Cas. 144. That 
case, however, was one where the notice of the award was given by an 
Attorney acting on behalf of all the parties. The present case is not 
covered bv the two decisions referred to above.” Where notice of the 
filing of the award was issued to all the parties except the party who 
had himself filed the petition in court for a direction to the arbitrators 
to file their award and two other parties who had already appeared in 
court and filed their objections, the award was filed according to law. 
91 C.L.J. 267 = A.I.R. 1953 Cal. 649. 

Where notice is given bv the arbitrators before the award is signed 
it is obviously not a valid notice. The arbitrators must sign their award 
and then give notice in writing to the parties of the making and signing 
thereof. Ram Swaroop v. Phoolch'and, 1946 A.M.L.T. 41. But failure 
bv the arbitrator to give notice under this section is not an omission 
which would invalidate the award. This omission is not covered bv 
v,ords “otherwise invalid” in section 30. clause (frV It is not the 
intention of the law that notice should be given by all the arbitrators. 

If a notice is given bv one arbitrator only : it shall be deemed to have 
been given by all, unless the coutrarv is proved, and it will thus be 
perfectly good notice. Labab Gw/ v. Badsha. P.L.D. 1952 Pesh. 23. 
The giving of notice of an award is rot exercising anv judicial functions 
of an arbitrator. Lakshmibai v. Shridhar, A.I.R. 1943 Bom. 221=45 
Bom.L.R. 416 = 210 Ind.Cas. 144. 

791. Section 4-2 —Anplicability to notice under s. 14. —Section 
42 may apply to notice referred to in clause 1 of s. 14, but it can have 
no application to the notice which is to be given bv the court under 
clause /2) of section 14. Ram Bhorosrv v. Peary Lai, A.I.R. 1957 All. 
265 = 1957 All. W.R. /H.C.) 177/2); A.I.R. 1927 Cal. 619; A.I.R. 1927 
Pat. 135 ; A.I.R. 1926 Bom. 312. 

792. Notice may be given through attorney. —The p-ivincr of the 
notice of the award is not exercising any judicial function of an arbitrator.’ 
The notice is only to the effect that an award has been made. It is 
not anv decision on anv of the dispute referred to the arbitrators. It 
is only a ministerial act which the arbitrators are fully entitled to 
delegate to their attorneys. Bai Lahmibai v. Shridhar, A.I.R. 1943 




S 14] 


SIGNING AND FILING OF AWARD ; PROCEDURE 


429 


Bom. 221=45 Bom.L.R. 416. - • , 

793- Notice of amount of fees and charges. —Where the parties 
have chosen their own arbitrators they must be taken to have intended 
to pay him at the rate ordinarily charged by persons of his experience, 
and they must pay his fees, unless it is proved that the charges are 
extortionate, Bulchand v. Thakurdas , A.I.R. 1933 Sind 300. See also 
Gridhari Lai v. Surendra Nath, 152 Ind.Cas. 373 = A.I.R. 1934 Nag. 
199; Llandrimdod v. Mawksley, 68 J.P. 242=20 T.L.R. 241 ; Cromptiori 
v. Ridler, (1887) 20 O.B.D. 48 : Broivn v. Landover, 25 T.L.R. 625 ; Re 
Stephens Smith & Co., 36 Sol.J. 646. Para, 8 of the First Schedule of 
the Indian Arbitration Act enacts: “The costs of the reference and 
award shall be in the discretion of the arbitrators or umpire who may 
direct to, and by whom, and a what manner, such costs or any part? 
thereof shall be paid, and may tax or settle the amount of costs to be 
so paid or any part thereof and may award costs to be paid as between 
legal practioner and client.” See also. In re Prehble, and Robinson . 
(1892) 2 Q.B. 602. Where a lawful and reasonable fee has been agreed 
to by the parties to be paid to the arbitrator, he is not guilty of misconduct 
in getting payment of such fee before the commencement of the 
inquiry. Narasimhadu v. Subramania, 75 Ind.Cas. 850 = 17 L.W. 648. 
Where the arbitrators take money from one of the parties singly whether 
for charges or for anything else before making their award, that is sufficient 
misconduct to set aside the award. But where the arbitrators took money 
as fees from one of the parties and it was done bv way of mutual arrange¬ 
ment between the contending parties, the award is nor vitiated by reason 
of any misconduct on the part of the arbitrators. Akhoy Kumar v. S. 
C. Dass. A.I.R. 1935 Cal. 359 = 38 C.W.N. 784 = 156 Ind.Cas. 165. The 
sub-section requires the arbitrators to state in the award the amount 
of fees pavable to them. Narasimhadu v. Shbramania (supra'). See also 
Bassent Chander v. Damitree, Bourke.O.C. 7 Cor. 150: Mohunlal v. 
Nathuram, 1 B.b.R.O.C.J. 144 : !\fudoosoodun v. Koylas, 2 Ind.Jur. 
N.S. 12: Dharu v. Dildar. 46 Ind.Cas. 182 ; Ramrharan v. Jasoda. 5 
Luck. 678 = 126 Ind.Cas. 508 = 7 OWN. 97 = A.I.R. 1930 Oudh. 89 : 
Cyril Kirkbatrik. In re. 22 PR. 1897; Gurdinomal v. IVadhumal, 19 
Ind.Cas. 611=6 S.L.R. 226; Wilson v. Jaemannis , 52 Ind.Cas. 653=17 
A.L.J. 1053; Takhitram v. Kishnichand, I.L.R. 1940 Kar. 34 = 190 Ind. 
Cas. 880 = A.I.R. 1940 Sind 190. An award cannot be enforced as a 
decree so far as the arbitration fees go. The arbitrator has undoubtedly 
a right to file a suit for recovery of his fees. Rahim v. Shahban, 
A.I.R. 1935 Sind 200=159 Tnd.Cas. 125. See also, Crampton v. Ridley, 
(1887) 20 Q.B.D. 48. Where the arbitrators or umpire award costs 
without specifying the amount, the award is bad for uncertainty. James 
Finlay v. Arudamal . 5 S.L.R. 89=12 Tnd.Cas. 637. Sec also, Mohanlal 
v. Nathuram. 1 B.L.R.O.C.J. 144. In the first-named case the court 
observed: “The authority of the arbitrator as to costs is limited except 

in cases of special agreement to 'costs of the reference and award’ (para 
^ First Schedule, Arbitration Act). The costs and charges of filing 
an award are separate matters, and are distinguished in section 1 1 of 
the Act. Under the rules of this court, the award is filed by presenting 
a petition, and the Act gives power to the court to pass orders on this 
petition, ‘on such terms as to costs as it may think fit*. It is clear that 
under the Act, all costs incurred in the process of obtaining an order 
from the court, are within the discretion of the court, and are outside, 
the province of the arbitrator. Practically, it is impossible for the 
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Z h ,l tT Tl - 1 ° Kra S l C u StS ? E fiIin ^ the award - for he cannot know at the 

l 7 hl ^ a ^ a j d ^ What th ° Se COSts am ^ unt to". See also J. M . Lane v. 

™ nrH f t' 660 = A.I.R. 1924 Sind 91. The court is not to 

vaiy the order of the arbnrator as regards the cost of arbitration. Mir 

^ P R- } 880 ; Churti v. Dhan. 97 P.L.R. 1909. See also, 

P nL , ar J ng > ’ 91 P R 1888 : v - »*'««•, 46 Ind.Cas. 

' , ’ ^ If * Chander v. Damigee , Boorke.Rep.O.C. 7 ; Dadgdeesa v. 

hukan, 9 Bom. 8 r Where an arbitration award provides for the 
payment by the plaintiff of the costs including the arbitrator’s fee, but 
the court omits to fix the fee before the decree is prepared, it is open 
to the coui t to fix the fee after the prcnaration of the decree. Wilson v. 
Jagmandir , 52 Ind.Cas. 653 = 17 A.L.J. 1053. In a proper case the 
couit is competent to reduce it on application bv a partv. Thadomal 
v. Menghraj, A.I.R. 1930 Sind 190=123 Ind.Cas. 694 ; see also Lloyd 
v Board of Trade . 35 L.C. &: Rep. 217. Where the court holds that 
there is no valid reference to arbitration, it has no jurisdiction to pass 
an order as to costs of the award. Arunachala v. Louis Dreyfus A.I.R. 
1928 Mad. 370 = 54 MX.T. 580 = (1928'l M.W.N. 228 = 27 MI.W. 803 = 
109 Ind.Cas. 175. In Berber Shillnn & Co., In re, 90 L.J.K.B. 316 = 
(I. 21) 1 K.B. 391, mattei’s in dispute between the parties to a contract of 
sale having been referred to arbitration, the arbitrators disagreed and 
an umpire was appointed. Bv his award the umpire dealt with the 
arbitrators’ and umpire’s fees, the costs of shorthand notes, and the hire 
of the arbitration room, but omitted to deal with the costs of the 
reference. It has been held that, as it appeared that the umpire had 
not exercised his discretion with respect to the costs of the reference, 
the award must be remitted to him on the ground that he had not 
dealt with all the matters referred to him. 


794*. Application by party to enforce an award—Articles 120 
and 178 of the Limitation Act. —Art. 178. Limitation Act, governs cases 
falling within s 14(1), Arbitration Act, the parties in signing the award 
do not bring the case within where notice in writing of making of the 
award is to be given. Art 178 has no application for the enforcement 
of the award made bv the parties to the arbitration agreement and there 
being no period of limitation prescribed for such an application, the 
application made by a partv to the award within six years of the making 
of the award must be regarded to be within time. Ganaa v. Radha, 
A.I.R. 1955 Punj. 145 = 57 Punj. L.R. 253. 


SUB-SECTION (2). 

795. Sub-section (2).—This sub-section can apply onlv to a case 
where the help of the court is sought for getting the award into court 
by calling upon the arbitrators to do it ; where the onlv relief asked for 
is the passing of a decree in terms of the award filed in court the case 
falls under s. 17, Pufitalla v. Naeidi , A.I.R. 1957 Andhra Pra. 11=69 
Mad. L.W. ( Andhra) 163. This sub-section is based on sub-section (2} 
of section 11 of the Indian Arbitration Act of 1899, and paragraph 10 
of the Second Schedule of the Civi\ Procedure Code. Under section 11(2) 
it is necessary to file “any depositions or documents which may have 
been taken and proved before” the arbitrators or umpire. This portion 
is taken from para 10 of the Second Schedule of the Civil Procedure 
Code. Under this sub-section the notice of filing is not to be given bv 
the arbitrators or umpire but by the court. The arbitrators are bound 
at the request of any party or if so directed by court to file an award or 
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behalf. 
In the 
cannot 


a copy thereof in court on payment of the fees and charges due in 
respect of the arbitration and award and of the costs and charges of 
filing the award. In case of disputes as to arbitrators’ remuneration or 
costs the procedure laid down in section 38 is to be followed. Vide 
section 38 and notes thereon. Sub-section (2) clearly implies that where 
the award or a signed copy thereof is in tact filed into Court by a party 
he should have the authority of the umpire for doing so. Where the 
awards are handed over by the umpire to the party, it cannot be 
assumed that the mere handing over ot the awards necessarily implies 
the authority of the umpire to lile the same in the Court on Ins 
lhat authority has to be specifically alleged and proved 
absence of such authority, the liling ot the awards by the party 

A C | li‘ e r y .Z, 1 »‘»P* r e- Kumbha Mawji v. Dominion o) India, 

A * 1 . Ay , In the above case Jagannatha Das J. said: "This 

section clearly implies that where the award or a signed copy thereof 
is in tact filed into Court by a party he should have the authority of 

'‘'f. u "'P ire d °* n s so - .Where as in this case, the originals are 

said to have been handed over to both the parties, it cannot b! assumed 
mt the mere handing over ot the awards to the parties necessarily implies 
the authority ot the umpire to hie the same into Court on his behalf 

case'tit, Ut s,°? ty has . to be s P ct ‘ aU V alleged and proved. In the present 

US U no i f nt m the a,hdavu •‘-"lied on by learned counsel before 

us is no more than an assertion Lhat the umpire handed over the original 

tere so t handed appellant m° r bul theie « *»« aUegatioii that ^he 

Here i f , '? . h “ u l ? r “ lln S cn bchad the umpire . 

A * - '■ ‘)“' a y“ n v ■ Oeiraji, l.LR. 1945 Nag 323 (3201 = 

S.L.R. 302 S ' : Shamdai v - KMmanmal, A.I.R. 19li Sind !>oL 8 

the UUnir uf m ns ° £ ,°w ard —Procedure.—Sub section (2) contemplates 

should timsef e ta a ke a R to 7™^ " bi,ralOT ; “ is «*cuUaI Zt he- 

filed. No formalist L rh COU “ : « ,s enough if he causes it to be 

arbitrator need not y make h an “an bhn S lhe award is required; the 

the award. He can iust fife a PP 1,cat *° n . to \ permission or leave to lile 
cation but the act ofVtlin^ av vaid in the court without any appli- 

cannot be sa d o have "LTtf * , or °" bi ? beha,f An arbitrator 
Ito another person with a dl' , a ' va,d ( t ,° bc «■ «1 unless he delivers it 
has custody P of ft" to file it A 1°R , t tbe t P“*>". who 

(1953) 1 M.L.I 841 AIR Iois \ ’ 95 ^? C ' , 313 = 1953 S.C.J. 430 = 
Dari Protfld, AIR ’ 1 C) 58 R A .1 J i 9 n ,at - 171 : A mod Kumar Verma v. 
followed up by a decree 1,.' . A, | awar , d uscless unless it is 

the arbitrator and not bv am of ^ an be ,dcd in the court by 

would in some cases be tendered f.ni| P ‘" l ^ S ' the lnakln g ot the award 
in interpreting s 14 to mein tint rl ' ° ^ ourt ' v °uld not be justified 

ftsr ? 7^-F •« - zrsat 

"*> - - - -ASftaw! 
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immovable property with more than Rs. 100 is required to be registered ; 
it the arbitrator loses the award or it he has delivered it to a party who 
retuses to hand it over back to him or it he has produced it betore some 
tribunal tor some other purposes he can always obtain a copy from the 
registration department and file it in court. Amod Kumar v. Hari 
Pro sad, A.I.R. 1958 All. 720 [but as regards registration vide I.L.R. 32 
Pat. 252 (F.B.)]. An authority to lile award must be alleged and 

proved. Where such allegation is made in the application any subse¬ 
quent prayer would be ol no avail. Mere handing over of the award 
to the party does not necessarily imply the authority of the arbitrator 
or the umpires to lile the same in court on his behalf. Khumblad 
Alanji v. Dominion, A.I.R. 1953 S.C. 313 = 1953 S.C.J. 436 = (1953) 1 
M.L.J. 481; Banarasi Dass v. Oni Park ask, 59 Pun. T.R. 395=A.1.R. 
1957 Punj. 301. Arbitration Rules framed by the Punjab High Court 
under s. 44 do not expressly authorise a party to submit an application 
tor filing an award into court. Under Rule 10(a), a party to an arbi¬ 
tration agreement may only cause the award or a signed copy thereof 
to be liled in court. This is what exactly is provided by s. 14(2) of the 
Act. Ibid. 


797. Arbitrators can file award. —There is nothing in this section 
which precludes the arbitrators from filing the award. It is not correct 
to say that parties to the arbitration should make an application in court 
for filing an award or causing an award to be liled. Narayan v. Dewajt, 
A.I.R. 1945 Nag. 117 = I.L.R. 1945 Nag. 323. 

798. Filing of award is compulsory when ?— 4 he arbitrators are 
bound when all the preliminaries are fulfilled at the request of any party 
to file the award or a copy thereof in court, and such an award unless 
it is set aside or remitted for reconsideration, becomes enforceable as il 
it were a decree of court.. The award stands on the footing of a decree. 
Gotha v. Thatha, 5 Ind.Cas. 374 = 7 M.JL.T. 355. In the above case the 
court observed : “Section 11 of the Act IX of 1899, requites that t c 
awards should be signed and liled. The arbitrators are bound at t ic 
request of any party to lile the award or a copy thereof in couit an 
such an award unless it is set aside or remitted for reconsideration becomes 
enforceable as if it were a decree of court. 1 he wilting and signing o 
an award is not, thereof, a formality that may be dispensed with by the 
parties. It stands in this respect on the same footing as a decree It is 
not necessary that the arbitrator should file it in court personally. He 
may deliver it to one of the parties. But he ought not to hand over with 
it the proceedings, depositions and exhibits in the suit. Jagat Aundnri v. 

Sanaton, 5 B.L.R. 357. 

In Nursing Chunder Dawn v. Nufjer Chunder Dutt, 17 Cal. 8a2 
(839) Wilson ] observed : “The defendants have applied for an order 
directine that the arbitrators appointed to decide the matters in difference 
in this suit should give certain documents which came to their hands as 

arbitrators.The arbitrator cannot be compelled by the court to 

undertake the reference or to proceed with it or to make an award. But 
if and so far as, he acts as arbitrator, he takes upon himself, not only a 
duty towards the parties, but also, as was pointed out in the case of 
Mafiarajah Sir Joy Mungul Singh v. Mohan Ram Marwaree, (12 W.R. 
397), a duty to the court, and this is distinctly the case with respect to 
documents. Section 516 expressly requires arbitrators, who have made an 
award, to file it, together with any depositions and documents which have 
been taken and proved before them. With regard to documents trans- 




SIGNING AND FILING OF AWARD ; PROCEDURE 


433 


S. 14] - --- - 

mitted by the court to the arbitrator as part of the record, it was said, 
iu the case already referred to:—‘The documents were entrusted to him 
by the court, and it was his plain and simple duty to return them to the 
court*. As to documents entrusted directly by the court to an arbitrator, 
such as the records of the suit, I think it clear that he is bound to return 
them when his right to keep them as arbitrator comes to an end, whether 
by the making of his award or by the making of an award becoming 
impossible ; and I see no solid distinction between and exhibits with which 
he is entrusted by reason of the order appointing him arbitrator and 
directing exhibits to be filed. This being the duty of the arbitrator, and 
a duty towards the court, it follows, in my opinion, that that duty can be 
enforced by order made upon the arbitrator.” 

An application that an award be remitted to the arbitrators, in order 
that the proceedings, depositions, and exhibits in the suit, which had not 
been submitted with it to the court, should be submitted, ought to be made 
within 30 days after the date of service of the notice of filing of the award ; 
otherwise if the award be good on the face of it, the court will give- 
judgment upon it. Vide Beney Aladhab v. Hurry Alohun, 2 In.jur. N.S. 
10. Where in a due course a documents purporting to be the arbitrator’s 
award was received by the court through the post it was held that the 
so-called award was never delivered by the arbitrator and was, in fact 
and in law, no award at all. Shamlat v. Alisri Kumuar, (1007) A.W.N. 
115 = 29 All. 426. Where the award was sent to court by post and none 
of the arbitrators took responsibility lor saying as to who caused the 
award to be sent to court, the award was not properly placed before the 
court, and, as such could not be acted upon by the court. Ram Narain v. 
L *lj Rai, A.I.R. 1929 Pat. 178=118 Ind.Cas. 606. The act of an arbitrator, 
in handing an award to the proper officer to be filed, is not an ‘ applica¬ 
tion’’ within the meaning of the Limitation Act. Roberts v. Harrison, 7 
Cal. 333 = 9 C.L.R. 209. An award should be filed in the court and 
then only the court can proceed further and pass a decree. Himtoollah 
v. Hurun, 13 W.R. 62. Where there has been no proper compliance with 
the requirements of this section an award is ineffective and void. Benode 
Lai v. Pran Chandra, 14 C.L.J. 143 = 11 Ind.Cas. 898. See also Khatiza v. 
Abowatu , 5 Rang. 171 = 102 Ind.Cas. 800 = A.I.R. 1927 Rang. 197. Where 
an award has been passed in England under the English Arbitration Act 
an Indian court has no power to file it, as the provisions of the Indian 
Arbitration Act are in many respects inapplicable to awards made under 
any other Act. The proper remedy is to file a suit in the Indian court 
upon the award. John Balt v. Kanoolal, 53 Cal. 65 = 95 Ind.Cas. 21 = 
A.I.R. 1926 Cal. 938. See also, Oppenh ci m v. A latiomed, 74 Ind.Cas. 
616 = A.I.R. 1922 P.C. 120=15 Mad. 496 (P.C.). But now see the Arbi¬ 
tration (Protocol and Conventions) Act, 1937, by which the law fias been 
(hanged to a certain extent. 

The filing of ail award under the Arbitration Act is an act to be 
clone not on the application of the parties. Baijnath v. Ahmed, 18 Ind. 
(•as. 9/8=17 C.W.N. 395 = 40 Cal. 219. An award made on an air.ee 
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of the award. The Act does not contemplate special order being passed 
for filing of the award. The award stands filed and is enforceable as 
decree of the court unless it is remitted for reconsideration of the arbitrator 
or set aside. Volkart v. Achrajram, A.I.R. 1931 Sind 160 = 134 Ind.Cas. 
1182 = 25 S.L.R. 528. See also, Udholdas v. Ukamal, 14 S.L.R. 217=60 
Ind.Cas. 942 ; Khatun v. Abdul, 14 Bur.L.J. 129 = 4 L.B.R. 249; Baijinath 
v. Ahmed, 18 Ind.Cas. 978 = 17 C.W.N. 3y5 = 40 Cal. 219; Tribhubandas 
v. Lallubhai, 35 Bom. 193=12 Bom.L.R. 860 = 8 Ind.Cas. 179; but see 
Jamadevi v. Allah Rakha, A.I.R. 1942 Lah. 190 = 44 P.L.R. 249 = 201 I.C. 
462. When the attention of the court is drawn to such irregularities, the 
effect of which is to make the filing of the award improper and illegal, 
the court in the exercise of its inherent jurisdiction, is bound to take 
steps to rectify matters and the proper procedure is to begin from the 
beginning again. Khatiza v. Abowatu, A.I.R. 1927 Rang. 197 = 5 Rang. 
171 = 102 Ind.Cas. 800. In case of transfer of a case to another court after 
order of reference but before award, the award is to be filed before the 
court to which the case has been transferred. Harbhan Dutt v. Radii 
Saran, A.I.R. 1933 Oudh 547 = 10 O.W.N. 1196=146 Ind.Cas. 582. 


799. Sub-section (2) of section 14, whether exhaustive. —Sub¬ 
section (2) of s. 14 is not exhaustive. Where umpire dies before filing the 
award or authorising any one to file award on his behalf order for filing 
award may be made under s. 151 C.P. Code. Panchanon v. Union, A.I.R. 
1959 Cal. 84. Section 14(2) does not say that a party has to make a request 
to the arbitrator first to cause the award to be filed in court before he 
makes a request to the court to direct the arbitrator to file the award. 
Mere production of the award does not amount to filing of the award. 
State of Kerala v. Kanan Davan 1960 Ker. L.T. 1347. 

800. After filing parties are take up litigation. —Where arbitrators 
make an application for filing an award at the request of one of the 
parties to the arbitration the proper procedure is to allow the parties to 
the arbitration to take up the litigation in their hands and relieve the 
arbitrators. Narayan v. Devaji, A.I.R. 1945 Nag. 117 = I.L.R. 1945 Nag. 
323. 

801. When the award is beyond the pecuniary jurisdiction of 
Court. —Where a court finds that it has no pecuniary jurisdiction to 
entertain an application for filing an award, the proper order is one of 
return of the application for presentation to the proper court and not 
one of dismissal of the application. Under Rule 338B (5) of the Rule 
framed under s. 44 of the Arbitration Act, every application under s. 
14(2) for filing an award is to be registered as a suit. On the analogy of 
O. 47, R. 10 read with S. 141 C. P. Code, a court is competent to pass an 
order returning an application for presentation to the proper Court. Venayak 

v. Anant, I.L.R. (1945) Nag. 781 = 1945 N.L.J. 253 = A.I.R. 1945 Nag. 214 
The valuation for the purpose of the jurisdiction for filing an award 
i elating to partition, is the valuation of the share to be partitioned and 
not the valuation of the entire property. Ibid. 

802. Any depositions and documents, etc. —In Yusuf Khan v. 
Ruyasat Ali, A.I.R. 1926 Oudh 307 = 3 O.W.N. 279=13 O.L.J. 224 = 93 
Ind.Cas. 446=1 Luck. 139, the court observed : “It appears to us clear 
ftom the evidence of the arbitrator himself who was examined in that 
case that at first when he went to make an inquiry in the village he took 
down pencil-notes of the depositions made by the witnesses who were 
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examined before him and that subsequently at Unao he faired them out 
and the papers which he had filed along with the award were those faired 
out copies of the depositions. The fair copies do not bear the signatures 
of the parties or of the witnesses whose depositions they purported to be 
and there was nothing to show that those were really accurate fair copies 
of the depositions, the notes of which he had taken in pencil during the 
course of the inquiry. It is also clear that the documentary evidence 

which was filed before him was not filed by him in court.In any case 

it is clear that the arbitrator did not comply with the provisions of para 
10 of Schedule II. We do not wish to lay down that the mere fact that 
an arbitrator has omitted to file along with his award the depositions of 
the witnesses examined by him or the documentary evidence filed before 


him would justify a court in holding that the award is on that ground 
invalid, but there may be a case like the present which have before us 
in which the procedure adopted by the arbitrator in not filing that* 
evidence before the court may lead one to the conclusion that the arbi¬ 
trator did not act in accordance with law, and that he was, thereof, guilty 
of misconduct as stated in para 15. It was held in Ganga Sahai v. Lekhraj 
Singh, 9 All. 253, that the word ‘misconduct’ should be interpreted in 
the sense in which it is used in English law with reference to arbitration 
proceedings. It does not necessarily imply moral turpitude, but it 
includes neglect of duties and responsibilities of arbitrators, and of what 
Courts of Justice expect from them before allowing finally to their 
awaids. It appears to us to be clear in this case that the arbitrator who 
was a PP^ >,I }ted by the court below neglected his duties and ignored the 
responsibilities laid on him by law. It was not proper for him to 
convert his pencil notes into ink-written depositions without having 

l f iVu mC ste P s to ensur e that they were accurately transcribed. He 
should have no such transcription taken signatures of the parties and 
taken other steps to ensure then accuracy. He also did not file those 
pencil notes along with his award which could have enabled the court 

that rcc , old <? f evidence which was filed by him was an accurate 
transcript. We also find that his action as alleged by him that the 

court" wa tal y ev,dence f,led before him was returned to the parties in 
was not proper The arbitrator had no business to return 

want of C re P r *?• the P ar u l,CS ' That aCtion on his P art shows a » titter 
therefore ton ° f th< L ,es P°'isibilities 'aid tipon him by law. It. 

what mav K PP f us , that the arbitrator was in this case guilty of 

what may be termed as ‘judicial misconduct’.” 

of witnesse e s C be?n^ n reH Ubt !t dl> cor M e . m P ,atcs possibility of the depositions 
Oblige them to Ltf IO W,at,nt i b y thc arbitrators but does not 

264 = 119 Ind.Cas. 694 = 26 nT°R 16r'"T”„ V - V 'V f ? 29 Na ^‘ 

the court observed* “Tr wn • 1 cou,se of the judgment 

did not make any notes ,»! S ° contended that because thc arbitrators 

the depositions of the wiJnesse stalc,,1 * nt * °. f the t Parties or take down 
were void but no author tv H , examiI 1 lcd b Y them their proceedings 

contention. Para 10 Schedule* Il^of iTr’l "n 1,1 . SUpporr of this 
says that thc award is to he fit- i - C . C,V, J Procedure Code, only 

and documents which have he . T cou “ ‘together with any depositions 

and it was suggested thaf fhh a *L d p,OVe , d ' bcfo ' e arbitrators, 

witnesses must be reduced t r» paragiaph postulates that depositions of 
sound. The p a i ° anting. I do not think this suggestion is 

possibility of the Skins of IT" 0 " , ul ? doub ' ed ly contemplates the 
y positions of witnesses being reduced to writing by the 
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arbitrators but does not oblige them to keep such a record.” See also 
Amirbegam v. Budruddin, 23 Ind.Cas. 625 = 36 All. 336 (P.C.). The 

omission to file depositions and documents along with the award was 
only a minor irregularity and not one which would make the filing of 
the award by the arbitrator as of no consequence. Shyam Sunder v. 
Sita Ram I.L.R. (1959) 9 Raj. 666 = 1959 Raj L.W. 427. An arbitrator 
should not allow removal of documents which were entrusted to him 
and form parts of the record. Joymangal v. Mohunram, 8 B.L.R. 319 = 
12 W.R. 397. See also. Nursing v. Nuffer Chunder, 17 Cal. 832. There 
is no law, which requires an arbitrator to keep record of his proceedings. 
All that is necessary is that there should be an award in writing by the 
arbitrator. He is, of course, bound to make enquiry, but he is not bound 
to keep a record of such an enquiry. Rarndhan v. Shankar, 164 Ind.Cas. 
296 = A.I.R. 1936 Lah. 492. 1 . 

803. Non-filing of certain documents. —The mere non-filing of 
Khatas (account books) which were not received in evidence is not 
sufficient to vitiate the proceedings and render the filing of the award 
otherwise than in accordance with law. Ramtaran v. Adhar, A.I.R. 
1953 Cal. 646 = 91 C.L.J. 267. Pencil or pen notes of evidence when 
there is a formal minute of the evidence and proceedings before the 
arbitrator, do not require to be filed having regard to the language used 
in sub-section (2). Haji Ebrahim v. Northern Indian Oil, 85 C.L.J. 

176. 

804. Publication of award, effect of. —By the term “publication” 
is meant, generally speaking, a delivery to some of the parties to the 
award ; and probably a holding of it by the arbitrator after notice to 
the parties for the purpose of delivery might be held to effectuate the 
award. Fatima v. Shanwilayat . 19 A.W.N. 30. After the arbitrators 
have delivered their award, their functions are at an end, and they have 
no power to correct or alter the award. But until they have finally 
published the award, they may make alterations therein. What cons¬ 
titutes a completion of the award, may depend upon the terms of the 
submission and upon the facts and circumstances of the individual case. 
Ramjiram v. Saligram, 11 Ind.Cas. 481=18 C.L.J. 188. 9nce an award 
is made published and signed by all the arbitrators, it. is .pot open to 
the arbitrators to substitute another award for it. Parshottamdas v. 
Kekhushru, A.I.R. 1934 Bom. 6 = 35 Bom.L.R. 1101=149 Ind.Cas. 324. 
In the above case Baker, A.C.J. said: “It is, therefore, quite clear on 
the authorities that once the award is made and published, as it has 
been in the present case, and signed by all the arbitrators, it is not open 
to the arbitrators to substitute another award for it, and where, as in 
the present case, the authority of the arbitrators ceased from the time 
they made the award, the consent of the parties could not render valid 
that which is absolutely void. In Bancrjee’s Lara of Arbitration, 1st 
Edn.. p. 273, it is said: 4 As consent cannot confer jurisdiction, the 
omission to observe such statutory requirements as create jurisdiction 
cannot be cured by ratification. But an award which is not absolutely 
void, but merely voidable because of some defect or irregularity which 
does not affect the jurisdiction of the arbitrators or of the court may be 
validated by such acts of the parties as indicate an intention to abide by 
it, and if ratified it will have the same effect as a valid award’.” 

805. When authority of arbitrators conies to an end.—dn Ramji- 
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ram v. Saligram, 11 Ind.Cas. 481 = 14 C.L.J. 188, the court observed: 
“In support of the second objection taken by the defendants, 
it has been argued that as soon as the arbitrators signed the joint 
memorandum on the 24th September, 1904, their authority came to an 
end, and they could not resile from the conclusion they had deliberately 
and unanimously adopted. In support of this proposition, reference has 
been made to the case of Hen free v. Bromley, 6 East 309 = 8 R.R. 491, 
Treiv v. Burton, 1 C. Sc M. 533 = 2 L.J.Ex. 236 and Brook v. Mitchell, 
6 M. & W. 477. Now, it may be conceded, that when the arbitrator has 
made or, it is said in some cases, made or published his award as completed 
instrument his power is wholly at an end. He has exhausted his 
authority he is thoroughly functus officio, he can do nothing more in 
reference to the arbitration or the subject-matter. He cannot reopen the 
case or make a new supplemental award nor alter or amend the award 
already made or file additional explanatory alternative or amending 
documents.” What he has done must stand or fall without further aid 
or assistance from him, he can neither support nor impeach it: Bayne 
v Morris, 1 Wallace 67 = 17 Law.Ed. 495: Chatteu Dal v. Charitar, 
A.I.R. 1941 Pat. 215 = 195 Ind.Cas. 87. In other words, as has sometimes 
been said, if after executing the award the arbitrator exercises a fresh 
judgment on the case and alters the award in any particular, the 
alteration is merely nugatory and his act is like a spoliation by a mere 
stranger: Irvine v. Elron, 8 East 54 ; Ward v. Dean , 3 B. Sc Ad. 234 ; 

In re Hall & linds. 7 M. & G. 847 ; Mordue v. Palmer, L.R. 6 Ch. App. 
22 = 40 L.J.Ch. 8 = 23 L.T. 712; Davies v. Pratt . 16 C.B. 586: In re 
Stringer and Riley, 0901) 70 L.J.Q.B. 19=1 O.B. 105; and Mountain 
v. Parr, (1899) 1 Q.B. 805=68 L.J.Q.B. 447. But the general principle 
that, after arbitrators have made and delivered their award and their 
functions are at an end. they have no power to correct or alter the award, 
applies only to cases in which the arbitrators had made and delivered 
the award in its final form, it is well-settled that, until the arbitrators 
have finally published their award as their final determination, they may 
make alteration therein. A good illustration of this doctrine is afforded 
by the case of Bodge v. Hull, (1871) 59 Maine 225, where it was ruled 
that the delivery to the parties by the arbitrators of a paper, not as their 
award but as detailed statement of their conclusion, does not terminate 
the powers of the arbitrators and a formal award subsequentlv made and 
published is binding. See also, Byars v. Thompson, 12 Leigh 550 = 37 
Am.Dec. 680. Now what constitutes a completion of the award, may 
obviously, depend upon the terms of the submission and upon the facts 
and circumstances of the individual case. In the case before us (14 
c L.J. 188), when the memorandum of the 25th September, was drawn 
and signed, the arbitrators recorded that the parties should value the 
properties and supply the necessary stamped paper upon which the 
award was to be engrossed. The order was carried out. but after the 
result of the deliberation of the previous day had been engrossed on the 
stamped paper, one of the arbitrators declined to sign it on the ground 
that he had misunderstood the meaning of the language used in the 
memorandum : in fact, the arbitrators were not agreed as to the import 
of the term ‘assets’ as used therein. Under these circumstances, we are 
of opinion that, when the memorandum was drawn up and signed, there 
was no such completed and final award as would exhaust the authority 
of the arbitrators to deal further with the matter. Vide 14 C.L.J. 188. 

806. Award made subject to the decision of a committee.— 
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Where by an association’s contract the arbitrators’ award was made 
subject to the decision of the committee in appeal and in the particular 
case the committee reversed the arbitrators* award and their decision was 
sought to be filed in court, held that the award of the committee is not 
within the terms of the Arbitration Act, and cannot be filed under 1 . 
Heeralal Aganvalla v. Joakim, 31 C.W.N. 446 = 102 Ind.Cas. 395-A.I.R. 
1027 Cal 391- But this decision was reversed on appeal in Heeralal 
Acarxvalla v. Joakim , 31 C.W.N. 730 = 103 Ind.Cas. 648 = A.I.R. 1927 Cal. 
647=55 Cal. 648 where C. C. Ghose /. said: “There is, as indeed is 
recognised by the respondents, nothing to prevent the parties from 
agreeing to a submission such as is contained in the contract before us. 
In other words, there is nothing to prevent the parties from agreeing 
to a submission containing in it a further submission to arbitration No 
doubt in section 11 of the Indian Arbitration Act. there is not to be 
found any reference to arbitration by a committee ; but in my view it 
docs not matter in the slightest whether the committee is described as a 

fresh set of arbitrators.The contract contains, as it were two 

submissions or a submission with in a submission.” See also, Swrapnu/v. 
C hnndun rn ull AIR 1927 Cal. 601=31 C.W.N. 686 = 103 Ind.Cas. 634, 

Bon, L.R. 1005 = A.I.R. 1934 Bom. 476. 

807. Court. —“Court” means a Civil Court having jurisdiction to 
decide the questions forming the subject-matter of the refeience i 
same had been the subject-matter of a suit, but does not except for the 
arbitration proceedings under section 21. include a Small Cause Court. 
Vide section^2(r). If an application to file an award is made in a court 
V-hich Bas no jurisdiction to entertain it. the proper order on tt would 
be not an order of dismissal, but an order for return of the^ appltcauon 

S4r™V°W=.^InT^ S r . H3 = 7 /cI ? i' f.2 V =44 C.^.N. 285 = 

bbinatirunder 2 ^ 

D^ct"ju^f i T^e V n;strL ,h TnXe k ^ ap^n and 

■? Zjztzsr. «■?: = 

ai'tercd U and y ’th t e hl "nSnal' 0 judge ‘(old «yfc) became'"^ District Judge, 

The aibitrator and the bank presented a fresh application '"the Court 
1 he aiDitiatoi ■* the award be filed in his court. The court 

directed i't "to be filed. Held that the procedure adopted by the District 
, ‘ t sending the file to the court of the Honorary Sub-Judge was a 
judge in sc g proceedings were complete when the award was filed 

lw .hi' arbitrator Cbfect to any action' wnich might be taken by the 
to,,«Under section 13 and 14; the mere presentation of the awaid 
amounted^ to filing of it within the meaning of section 11, and as it was 
already filed, a second application for filing it did not lie and the °™Jer 

t Ty alFpur Ball *60 Ind.Cas. 693 = A.I.R. 1936 Posh 2. 

808 Court cannot raise objection suo motu.— Where the parties 
the proceedings for filing an award on an application under this 
section do not raise a plea that the agreement to refer as well as the 
award and proceedings before the Court are collusive, the Court is not 
justified in raising such a plea, which is one of the fact, suo motu and 
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rejecting the application to file the award on that ground. Sobha v. 
Faquir, A.I.R. 1947 Tali. 24 = 225 Ind.Cas. 166. 

809. Arbitration agreement—Essentials—Writing necessity. 

In order to constitute an agreement in writing within the meaning of s. 2 (a) 
it is not necessary that the agreement should be signed by both parties. Ail 
that is necessary is that the parties accept the terms of the agreement. 
l'he acceptance may be in writing or by conduct or by oral agreement. 
A.I.R. 1955 S.C. 812=1956 S.C.J. 64; Ram Chandra v. Howrah Oil 
62 C.W.N. 773 = A.I.R. 1958 Cal. 62U. The first ingredient of an 
arbitration agreement is that it should be the writing. Sugar Dealers 
v. Si tar am , 1958 A.L.J. 521; Rungta v. Jugometal, 63 C.W.N. 527 = 
A.I.R. 1959 Cal. 423. In the above named case it has been held that 
lor purposes other than the purposes of the Arbitration Act, an arbitra- 
lion agreement which is not in writing is still recognised. In this view 
a subsequent oral agreement to rescind or abrogate a prior arbitration 
agreement in writing for purposes other than those of the Arbitration 
Act, is not bad. 63 C.W.N. 527 = A.I.R. 1959 Cal 423. 


Jurisdiction of courts to entertain an award* —A reference 

Se . c i!. 0 . n . 92, Govcrnmcnt of Andia Act, 1935, shows that the Arbitration 
Act, 1946, is not applicable to North Cacliar Hills. Hence, in the absence 
ot a notification by the Government of Assam under section 92 applying 
the Act to Northern Cacliar Hills, the Courts in these Hills have no 
jurisdiction to entertain awards passed under this Act. Chanda Singh v 
Executive Engineer, A.I.R. 1953 Assam 93. * 

t fl / \ f 1 / V i ^ . 1 _ ^ ^ I I * . against minor. —The presenta- 

ol the application by the arbitrator to the court for the filing of 

an award comes within the category of civil proceedings within the 

[T se «*°n Ml, Civil Procedure Code. Hence, where an award 

for Iverson l '' , Incl ‘ m bcnt to make a prayer in such application 

pm11 \ ® Hil inor. JWhere no such 

aeaimt 1. w he a PP 1,cat, . on a » d the orders thereon are nullity as 

under Order ‘i5° r r ‘ mn01 can scek his remedy by an application 

•V," // ? fth f’w "ot necessarily by a separate suit. Amravir 

Cas 254-42 P I R ? 2 ’ A.I.R. 1940 Lah. 104 = 189 Ind. 

-113 Ind Cas 84-t rr'l S , ee , 0 a !^°- Abdu > ' Thakur, A.I.R. 1928 Cal. 844 
/;« A R a! n? ■ 24* = 92 C.W.N. 605; Mo,i Chand v. Bator am 

I 19 H . 15133 AU - '10=143 Ind.Cas. 320 = 55 All. 136 = (1932) ALT 

Ind.Cas l8f=37 M.L.j"'' 399 . V ' AI R ' 1920 A,ad 7l3 = r ’ :! 

fee 8 8 d„; ,!' h „ C i e , r t ;° Urt can com P eI arbitrators to file award where 

Arbitration Act STsqo™! ““i* There was no provision in the 

to rile an award irwonr/ “ L , 1e f courl c ° uld col «pel the arbitrators 

SK*«“c« 

ar bi ua tor^ y fees^al^d'cosls *™d'f if Which wiUl ^Lpiuc as^to^lic 

deposit into court of the I?. I t0 dcl, 'i er U P the award on the 

claim and grant to the irhimror 1L < la,nis ' and ma y then investigate the 

See also Narayan v Dewaii A I R as , f ?S s as ir t*>>nks reasonable. 
The 1 .W v * i^cwafi, A.I.R. 1945 Nag. 117 = I.L.R. 1945 lN r JO «><>*? 

arbitration pr^n^SouV 1 pay mem 
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them to be paid before acting in the arbitration proceedings. Demand of 
fees from only one party to the arbitration and refusing to act further on 
failure to pay it, does not amount to misconduct on the part of the 
arbitrator. Teja Singh v. Union, A.I.R. 1955 All. 666. In Shib Krishna v. 
Sunil Kumar, A.I.R. 1949 Cal. 189 it was also held similarly whether s. 
14 (2) applies or s. 38 does, in either case, the applicant cannot have 
the award filed unless he pays off the balance of the fees due to the 
arbitrators. The Act does not provide that if any of the parties does 
not pay his share of the arbitrator’s fees, the court has power to yompel 
him to do so by means of an interim order at the interest of another 
party who has paid his share and wants to have the award filed. The 
Act does not contain any provision either in s. 19 or in s. 41 for passing 
interim orders before the stage at which the award is filed. The Act 
provides for two remedies only. One is that the party who wishes the 
award to be hied can have his will fulfilled by paying the costs himself. 
The recovery of the costs from the remaining parties must form the subject- 
matter of a separate proceeding or may perhaps be adjusted at the time 
of passing the final decree. The other remedy is that if it is found that 
the arbitration is being brought to nothing by the recalcitrance of one 
of the parties who is refusing to pay his share of the arbitrator's fees, the 
person aggrieved may also make that a ground for an application for 
superseding the reference. Shib Krishna v. Sunil Kumar, A.I.R. 1949 
Cal. 189. 

813. Ss. 14- and 30—Award as to costs setting aside by court 
(C. P. Code s. 35). —The basis and utility of arbitration as a method of 
determining disputes is that parties select their own tribunal and agree 
to be bound by its decision not only on fact but also in so far as they do 
not take advantage of the special remedies by way of case stated, on law. 
In general, an award of an arbitrator cannot be set aside for error, whether 
of fact or of law, except by the machinery which is supplied through case 
stated, save that if he chooses to make a speaking award, it may be set 
aside for error on its face. But an award can always be set aside for miscon¬ 
duct. An umpire who has not been asked to state an award in the from of 
a special case need not give any reason for any part of his award, whether 
the substantive part or the costs part. The umpire in an arbitration 
has power to deprive a successful claimant of his costs and, indeed, to 
order a successful claimant to pay the costs of the other side in appropriate 
circumstances. The court has jurisdiction, where it appears on the 
materials before it that an arbitrator has exercised his discretion in a 
non-judicial manner as to costs, to set aside his award so far as it relates 
to costs. It matters not whether the material on which the court comes 
to the conclusion that there has been a non-judicial exercise of discretion 
appears on the face of the award or appears by affidavit evidence which 
comes before the court. The court must judge his exercise of discretion 
as to costs by putting itself in the position in which he was where he 
made his award with all the errors of law or fact he made. Heaven v. 
Seven, (1958) 1 W.L.R. 248 = 1958 Yearly Degist pp. 30-31. 

814. Ss. 14(2) and 30—Award not filed—Application for setting 
aside award—Maintainability. —Under S. 14(2) either the original award 
or its copy signed by the arbitrators has to be filed in court. If an award 
or its copy is in fact filed in court by a party, it is not a valid filing under 
s. 14(2) unless the party has the authority of the arbitrators or umpire. 
This authority of the arbitrators or umpire has to be specifically alleged 
and proved. A.I.R. 1953 SC. 313=1953 S.C.]. 436 = (1953) 1 M.L.J. 841. 
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An application for setting aside an award on the grounds of s. 30 of 
the Act cannot be made unless the award is filed under s. 14(2). Shrirarn 
v. Resident, I.L.R. (1954) Nag. 126 = 1954 Nag.L.J. 2G2 = A.I.R. 1954 Nag. 
236. After refusing to set aside the award, the trial court made a decree 
giving effect to the award. Consequently it attracts section 39(i)(vi) of 
the Arbitration Act and it is not an appeal under s. 17 of the Act read 
with S. 96 of the C. P. Code. Ramaktshtam v. Somelingan, (1962) 2 An. 
W.R. 469. S V 

815. Notice of filing of the award.—The provision of this section 
is mandatory, and if notice of the filing of the award is not given to the 
parties no decree could be passed by the court on the basis of the award. 
Alairanjan v. Asaruddi, 43 C.W.N. 824. bee also Aluhcunmad Hussain v. 
JLallu, 17 Ind.Cas. 430=15 Oudh Cas. 294. Where a defendant does not 
appear before the arbitrator to whom dispute has been referred to tor 
arbitration and the arbitrator makes an award, the court cannot pass a 
decree on the basis of such award without issuing notice to the defendant 
under para 10, Schedule II, Civil Procedure Code ( = this section), and 
the failure to issue such a notice is fatal to the decree. The court has 
no jurisdiction to deal with the matter as it there had been no arbitration 
for tvvo reasons. In the first place the arbitration has not been superseded, 
and in the second place, the court has no evidence before it on which 
to pass even ex parte decree as it cannot treat the report of the arbitrator 
as evidence. Thakur Singh v. Kandhai, 158 Ind.Cas. 904 = (1935) A.L.J. 
986 = A.I.R. 1935 All. 852. Givi ng a notice of the filing of the award is 
obligatory on the court. Rangaswa/ni v. A iuthuswami, 11 Mad. 114 ; 
Chatturbhuj v. Ganesh , 20 All. 474 ; Udit Singh v. Ram Lahhan, A.I.R. 
1933 All. 313 = 145 Ind.Cas. 403 = (I933) A.L. J. 149; Ram Kumar v. 
A ft usa l Chand, A.I.R. 1928 Nag. 166=107 Ind.Cas. 668 : Alani Ram v. 
Ram Asray, A.I.R. 1921 Oudh 118; Sohan Lai v. Marina Lai, 62 Ind.Cas. 
849 = A.I.R. 1921 Oudh 154; I'enkataramayya v. Paltayya, A.I.R. 1943 
Mad. 718 = (1943) 2 M.L.J. 152. The provisions of this section are 
mandatory and the parties are entitled to notice of the date of the filing 
. n , awar . d even if they have knowledge of the date on which the award 
•f oin i ss *°n to give such notice is material irregularity and 

u a decree is passed upon the award without giving such notice, the 
decree is liable to be set aside in revision. Gurditui Mall v. Basanta 
Alan 89 Ind.Cas. 240 = A.I.R. 1925 Pah. 619. See also, Chaturbhuj v. 
Ganesh, 20 All. 474 = (1898) A.W.N. 132; Punoo Rani v. Nebhraj, A.I.R. 
ini« Lah- 228 = 119 Ind.Cas. 331 ; Ranjit v. Bi.ssay Ram, A.I.R. 1926 Cal. 
tuis = 94 Ind.Cas. 115; Gopinath v. Naresh 63 Ind.Cas. 243; Ma Shu>e 

Aii V}a S Tok * < 18 77-1910) 2 U.B.R. 24. Raijnath v. Narain, A.I.R 1927 
All. 014=102 Ind.Cas. 608=25 A.L.J. 787; hue see Valchand v. Gulba 
A.I.R. 1926 Bom. 312 = 28 Bom.L.R. 511=95 Ind.Cas. 547; Saroj Bala 
t , r , V * l atin <lra Nath Bose, A.I.R. 1927 Cal. 619 = 45 C.L.J. 458=103 
r, oo S ; G25 * Bholanath v. Batin Krishna, A.I.R. 1927 Pat. 135 = 95 Ind. 
~T S V 1 = 1 °26 Pat. H.C.C. 161=7 Pat. L I . 739; Srihrishna v. Reh,mol. 

"i lnd -Gas. 845. Where notice of the filing of the award issued to all 
tne parties except the party who had himself liled the petition in court 
, a direction on the arbitrators to file their award and two other parties 
wiio had already appeared in Court and filed their objections the award 
« accor ding to law. Ramtaran v. Adharchandra, A.I.R. 1953 Cal. 

TT;. Bu 5 the . notice need not be in writing, formally delivered to the 
cs : ,i U mi £ ht tie given orally if the parties are present in the court 
personally or by authorised agent at the time of the filing of the award 
imam Din v. Allah Rakha, A.I.R. 1942 Lah. 190 = 44 P.L.R. 249 = 20 Ind*. 

56 
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Cas. 462. So also a decree passed before the time allowed for objection 
is liable to be set aside. Vellu v. Appaswami, 9 Ind.Cas. 127=21 M.L.J. 
444; but see Pandurang v. Amritrao, A.I.R. 1931 Nag. 112=27 N.L.R. 
240 = 134 Ind.Cas. 282. 

816. Time for giving notice. —Sub-section (1) of this section does 

not require that the making of the award, signing the award and giving 
notice to the parties should all be done at the same time ; this section! 
cannot be read as compelling the arbitrators to give notice on the same 

day on which the award is made and signed. It should be given within 

a reasonable time. Bai Laxmi Bai v. Shridhar, 45 Bom.L.R. 415= A.I.R. 
J 943 Bom. 221. 

817. Notice must be given personally. —Under this section it is 

the statutory right of a party to be personally served with notice of the 
filing of the award and service except personal service is not a proper 
service, knowledge of the filing of the award acquired otherwise than in 
the way prescribed by this section cannot be considered to be proper 
service of the notice of the award. Service of notice on the advocate 

cannot be regarded as valid service under this section. H.olaram v. 

Governor-General, A.I.R. 1947 Sind 145 = I.L.R. (1946) Kar. 459. The 
notice, of course, need not necessarily be in writing but may be given 
orally if the parties are present in Court at the time of filing of the award. 
But such verbal notice must be given explicitly and cannot be implied 
from the order recording the filing of the award in the presence of the 
parties. Harichand v. Bachman, 50 P.L.R. 57= A.I.R. 1948 E.P. 11=2 
D.L.R. 956. As regards the manner of service of notice there is no 
express provision. The Arbitration Rules framed by the Calcutta High; 
Court makes it clear that the notice of the filing of the award must be 
in writing and in a presented form. Ganeshmal v. Keshoram , 55 C.W.N. 
349. Where a court passes an order to the effect that the objection to 
#he award should be filed on a particular date in the presence of the 
counsel for a party (who is absent) such order amounts to sufficient 
notice within the meaning of s. 14(2). Chhotelal v. Jamnadas, 1962 Jab. 
L.J. 421= A.I.R. 1963 M.P. 20. 

818. Ss. 14 ant! 25—Arbitration in pending suits—Non-service 
of notice — Effect. —It is clear, in view of the provisions of s. 25, that the 
provision of sub-section (1) of s. 14 are applicable, so far as it is possible 
to apply, to cases of arbitration in suits pending before court. Where 
therefore, a court has fixed a time for making and filing the award the 
objection of giving notice of the making and signing of awarw which is so 
necessary in private arbitration loses its significance because of the pro¬ 
visions in sub-section (2) of S. 14 and no question of limitation would 
arise if the award is filed within the time which the court has to fix under 
s 23 or within such time as the court under s. 28 may have extended. 
Apart from that if the object of giving notice in a private award is to 
enable the parties to apply to the arbitrators or the court for having the 
award filed in court and the same is achieved in the case of arbitration in 
suits pending before the courts, then the only mandatory provisions of 
s. 14 would be that relating to the notice being given by the court of the 
'.ward having been filed. Ram Krishnamma v. Lakshinarain , 1958 Andh. 
L.T. 338 = 1 I.L.R. (1958) Andhra 166 = (1958) 2 Andh. W.R. 90 = A.I.R. 
1958 Andh. Pi a. 497. 

819. S. 14 and s. 30 and Sch. 1, Para, 2,—If it can be prevented, 
no clause, sentence or word in a document should be ignored as superfluous, 
void or insignificant. A construction which bears without effect any 
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part of the language of the agreement cannot be accepted. The words 
“the umpire shall sit with the arbitrators and preside at their meetings 

.” clearly contemplated a stage when the arbitrators were in seisin 

of the reference and the umpire merely sits with them and presides over 
their meetings without taking any active part in the reference. By sitting- 
with the arbitrators and presiding at their meetings the umpire does 
not enter upon the reference because his duties do not arise until the 
arbitrators disagree. When the umpire took up the burden of umpirage 
following disagreement, the arbitrators would have nothing further to 
do with reference and it would be the umpire who functioned alone in 
lieu of the arbitrator. Consequently the arbitrators in the case could 
not proceed until the arbitrators had appointed an umpire before they 
entered upon the reference. Where that was not done, the whole proceed¬ 
ing before the arbitrators was illegal and void, even though the award 
was unanimous. New Great Insurance v. Bihari Lai, 1958. B.L.J.R. 488. 

820. Plea of non-service of notice whom to be raised. —A point 
as to non-service of notice of the filing of an award under this section, 
cannot be raised for the first time in revision. Mafizuddin v. Alimuddin, 
A.l.R. 1950 Assam 191. Under sub-section (2), the arbitrator has a 
right to file an award. He has also a further power to see that his acts 
are not ignored and he can pursue the matter to a superior Court. 
The Court is bound to give to the parties notice of the filing of the 
award, and if this is not done, without reason, then the arbitrator can 
move the High Court in revision. Gundalal /. Motilal . A.l.R. 1951 
Nag. 32 = 1951 N.L.J. 243. 

®21. Order declining to file an award. —There is no provision' 
in the Arbitration Act for appeal against an order refusing to file an 
award. But an appeal filed through mistake can be heard as a revision. 
Peoples Bank of Northern India v. Lekhu Ram, 173 Ind.Cas. 11=40 
P.L.R. 79 = A.l.R. 1938 Pesh. 3. 


822. TVbether such award can be challenged by tlie other parly 

by suit. Sections 32 and 33 provide that an arbitration agreement or 
award shall be contested only by application and not bv suit. So “no 
suit shall lie on any ground whatsoever for a decision upon the existence, 
effect or validity of an arbitration agreement or award, nor shall any 
arbitration agreement or award be set aside, amended, modified or in 
any way affect otherwise than as provided in this Act.” Vide section 32 

HlS remcd Y lies >n section 33 of this Act. Vide Rashid v. 
Moolchand, A.l.R. 1946 Mad. 371 =(1949) 2 M.U.J. 98. 

823. Enforcement of award by successful partv. —If a person who 
is unsuccessful wishes to question the existence, validity or effect of the 
awai cl passed under the Act, he is bound to do so onlv bv resort to Sections 

Vk an i- c l ^ c Act ’ If a Slicc essful party were to bring a suit to obtain 
the relief that is granted to him by the award, it cannot be gainsaid that 

the plaintiff must prove the fact of the award />.. its existence, before be¬ 
gets leiief. When the othersidc questions the existence or validity or effect 
° , awa jd, question regarding the existence, validity or effect of the' 

award would be directly raised. If an award is alleged bv the olainiifl 
obv.oi.sly the defendant must he allowed to raise the question of the 
existence of the award. But under Section 31 (2) even the existence of 

vlhiVh ?t d sha,, l not hc determined by anv court except the Court in 

surressf i C "T* hc f,lcd '. This P’^'ision indicates tint, even a 

; tf ? whom a rellcf is under the award must seek 

to entoice it in the court in which the award may he filed, that is bv 

piocccding under S. 14 of this Act. No separate suit lies for that purpose 
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Rashid v. Mool Chand, A.I.R. 1946 Mad. 371 =(1945) 2 M.L.J. 98, see 
also Deoki Nandan v. Basantlal, A.I.R. 1941 Cal. 527=1.L.R. (1941) 2 Cal. 
123 = 196 Ind.Cas. 851 ; but see Nanhelal v. Singhai, A.I.R. 1944 Nag. 24 
= I.L.R. (1944) Nag. 340 = 210 Ind.Cas. 473. 

824. Award made but not filed in time—extension time by court. 

—Where the arbitrators have made the award but not filed it within 
time, the court has jurisdiction to extend the time for filing it. Dhan Sukh 
Lai v. Navnit Lai, A.I.R. 1934 Bom. 398 = 152 Ind.Cas. 1068 = 36 Bom. 
L.R. 831. 

Now under Article 119 of the Schedule of the Indian Limitation 
Act, 1963 an award may be filed in court within thirty days from the date of 
service of the notice of the making of the award. So the party who wishes 
to have the award filed in court must make the request within the period. 

825. Sub-section (2)—Notice under—Omission to issue notice— 
effect. —The omission by the court to intimate the parties of the filing of 
award is against the mandatory provision because it is designed to give an 
opportunity to the parties to file their objections against the award, the 
non-compliance of which will certainly vitiate the award. Ram Krishamrna 
v. Lakshmibayamma, A.I.R. 1958 Andhra Pra. 497 = (1958) 2 W.R. 90 = 
I.L.R. (1958) Andh. Pra. 116. 

826. Letter to the court by arbitrator filing award—Limitation.— 

Art. 178 of the Limitation Act of 1908 *does not apply to the filing of the 
award by the arbitrator. The arbitrator does not make an application to the 
Court when he files his award and intimates to the Court by the letter 
that he made the award and that award should be taken on file. It is only 
when such an application is made by a party to the reference the appli¬ 
cation of Art. 178 is attracted. Jay anti Lai v. Chhaganlal, 47 Bom.L.R. 317 
= A.I.R. 1945 Bom. 417. There is nothing in the section which precludes 
the arbitrators from the award. It is not correct to say that only the parties 
to the arbitration should make an application in Court for filling an 
award or causing an award to be filed. Mar ay an v. Dewaji, A.I.R. 
1945 Nag. 117 = 1.L.R. 1945 Nag. 323 = 1945 N.L.J. 169. Where arbitrators 
make an application for filing an award at the request of the parties to 
the arbitration the proper procedure is to allow the parties to the arbi¬ 
tration to take up the litigation in their hands and relieve the arbitrators. 
If the application is dismissed as untenable the mere fact that the 
person who originally filed the application in the trial Court, viz., the 
arbitrators, have not filed the revision application, should not disentitle 
the persons aggrieved from continuing the revision application before the 

High Court. Ibid. 

827. Filing of award by parties. —Where parties accept an award 
and apply to court for filing it, the court should not refuse to lile it 
basing its view on some correspondence between the Registrar of the 
High Court and the District Judge, which it is not entitled to look at. 
Kanshi v. Sampuran, 38 P.L.R. 318. 

828. Ss. 14 and 17—Application for filing award in court — 
Limitation.—An application Ss. 14, 16 and 31—Applicability to foreign 
Arbitration—Section 31 (4) confines jurisdiction to the particular court out 
of the many which may have jurisdiction in the matter under sub-section 
H), in which the award has actually been filed. The filing, however, is 
done under s. 14 and, once the award is filed in court under that section, 
the sections following the said section 14, including the section 16 at least, 

•See now Art. 119 of the Limitation Act of 1963. 
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which deals with the remission of the award, cannot effectively apply to 
foreign arbitration and foreign award. The court, will have obviously 
no control over the arbitrator or arbitrators and it may will be impossible 
to take any effective action under the said section. Serajuddin v. Michael, 
63 C.W.N. 717. 

It is only when the award is filed for the arbitrator or umpire ill 
court that the court can deal with it as provided under S. 17. 

The party has no interest to file an application for the purpose. 
Basappa v. Chanabasappe, A.I.R. 1960 Mys. 190. 

829. Ss. 14, 16 and 31—Applicability to foreign arbitration.— 

Section 31(4) confers jurisdiction under s. 17, and would not attract Art. 178 
of the Limitation Act. That article applies only to an application for filing 
an award in court which can only be made under s. 14. The terminus 
a quo is the service of notice of the making and signing of the award, etc. 
The fact of knowledge of the parties would not dispense with the necessity 
of service of notice in order to invoke the penalty of dismissal under Art. 
178, Limitation Act. Puff alia v. Nagidi, 69 Mad. L.W. (Andhra) 163 = A.I.R. 
1952 Andhra Pra. 11. 

830. Scrutiny of award. —There is no rule of law that the arbitrator- 
must decide all issues framed in the suit expressly as long as the whole 
suit is decided by him. He is not bound by any rules of procedure or 
those of evidence, and it is not open to the parties to pick holes in the 
decision by a tribunal if their own choice on these grounds. The Court 
which is called upon to register his decision is not a Court of appeal 
and cannot scrutinise it in the same way as Appelate Court. Madanlal v. 
Nabibaksh, 226 Ind.Cas. 241 =48 P.L.R. 377. 

831. Art. 138 of the First Schedule of the Limitation Act.— 

By Fourth Schedule of the Arbitration Act the following amendment has 
been made to Art. 158 of the First Schedule, of the Limitation Act 1908* 
namely: — 


Description. Period of 

limitation 

158. Under the Arbi- Thirty days 
itration Act, 1940, to seti 
aside an award or to get 
an award remitted for 
reconsideration. 


1'ime from which 
period begins to 
run. 

The date of service of 
notice of filing of the 
award. 


When the award is 
^.M. nc ^ er t ^ lc Code of Ten days. filed in Court and the 

Civil Procedure, 1908, to notice of the filing has 

set aside an award. been given to the parties. 

832. Scope. —Under Art 158 Limitation Act, three things are neces¬ 
sary for fixing the necessary point of limitation : (1) the award must 

lave been filed ; (2) in court, and a notice of the filing lias been given to the 
parties. Imamuddm v. Allah Baksh, 201 Ind.Cas. 462=44 P.L. 243 = 
ATR. 1952 Lah. 190. Art. 158 of the Limitation Act is not applicable 
tl ' c awar <\ void on the face of it. Lain v. Abdur, 17 Ind.Cas. 320 
An a PPhcation cannot be made to set aside an award till it is 
lnia? i° l o r '; 1'ite Mills v. Jeivraj, I.L.R. (1943) 2 Cal 392 = A.I.R. 

_ Unc * er Art - 158, as it now stands, objections to the award 

•See now Art. 119 of the Limitation Act of 1963. which prescribes “thirty days*’ 
as the period of limitation. 
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have to be put in within thirty days from the date when notice of the 
filing of the award is given to the parties concerned. HarichandL v. 
Lachman, A.I.R. 1948 East Punj. 11=50 L.R. 57. 

Under Art. 158, the starting point of limitation is the date of the 
service of notice of filing the award. The provision as to service of notice 
of filing the award in s. 14 is mandatory and the court has no power to 
pass a decree on the award unless notice is given to the parties to file 
objections. But where a party who is already cognisant of the filing of 
the award appears in the case and applies to the court for leave to examine 
the award and for time to file objections, service of notice of filing the 
award becomes unnecessary. In such a case even if the court has failed 
to give notice to him, the date when he enters appearance in the proceedings 
will be deemed to be the date of the service of notice of the filing of the 
award and an application filed more than 30 days from such date will 
be barrer under Art. 158— Bholanath v. Mahadev, A.I.R. 1952 Cal. 226. 

If a party to an award wants to challenge the validity of the award 
on any ground and decides that the award should either be remitted or 
set aside he has to make an application in that behalf under s. 33 within 
the time prescribed by Art. 158. If the award directs a party to do an 
act which is prohibited by law or if it is otherwise partially illegal or 
void it would be open to the court to consider this patent defect in the 
award suo motn, and when the court acts suo motu, no question of 
limitation prescribed by Art. 158 can arise. The words used both in) 
s. 17 and s. 30 are wide enough to include the jurisdiction of the court 
to deal with matters covered by those sections suo motu. Hastimal v. 
Hiralal, A.I.R. 1954 Bom. 243 ; see also Ramaswami v. Muthuralaya, 
A.I.R. 1954 Mad. 560. A party barred by limitation from making an 
application to set aside an award cannot either resist the filing of the 
award or show grounds upon which the award can be set aside. Pant v. 
Joseph , 61 L.W. 349=1948 M.W.N. 476 = A.I.R. 1948 Mad. 512 = (1948) 
1 M.L.J. 376. 

833. Art. 178 of the First Schedule of the Limitation Act.— 

By the Fourth Schedule of the Indian Arbitration Act, the following 
amendment was made to Alt. 178 of the First Schedule of the Limitation 
Act of 1908*: — 

Description of applica- Period of Time from which 

tion. limitation period begins to 

run. 


178. Under the Arbi- Ninety days, 
nation Act, 1940, for the 
filing in Court of the 
award. 


The date of service of 
the notice of the making 
of the award. 


834. Scope.—Under Art. 178 it must be an application made to 
court for the filing in court of an award which can come under the artcle. 
When the arbitrator files the award under S. 14(2) at the request of a 
party to the Arbitration agreement he does not, in view of the provisions 
of Ss. 373 and 375, Bombay High Court Rules, framed under the Arbitra¬ 
tion Act, make an application to the court but does an act which the 
statute requires him to perform and intimates to the court by his letter 
of request that he has made an award and that it should be taken on file. 
There Art. 178 does not apply to the filing of the award by the arbitrator 


*Sec now Ait. 119 of the Limitation Act of 1963, which prescribes “thirty days” 
as the period of limitation. 
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at the request of one of the parties to the arbitration agreement. It is 
only when a party to the arbitration agreement applies to the court to 
direct the arbitrator to file the award and the arbitrator in pursuance of 
the order of the court hies the award then Art. 178 applies and if the 
application to the court is beyond 90 days of the service of the notice on 
the party then the application is barred by limitation. Joyanlilal v. 
Chhaganlal, A.I.R. 1945 Bom. 417=47 Bom.L.R. 817. In the above 
case Chagla, J. observed : “It cannot apply to anything done by one 
who is not a party to the proceedings and who is not interested in the 
result of the proceedings and, therefore, it could not have been intended 
that any act on the part of the arbitrator should be controlled by an 
Article of the Limitation Act. In my opinion, therefore, when an 
arbitrator hies his award he is not making any application to the court 
and therefore. Art. 178 does not apply to the filing of the award by the 
arbitrator. I am strengthened in the conclusion I have reached by two 
decisions—one of the Calcutta High Court and the other of the Sind 
Chief Court. In Keshrirnull v. Megh Raj Bascleo, A.I.R. 1942 Cal. 548 = 
I.L.R. (1942) 2 Cal. 69, on almost identical facts Gentle, /., came to the 
same conclusion and held that Alt. 178 of Schedule 1, Limitation Act, 
did not apply to an award already filed in court. The Sind Court also, 
in John v. Soomar, A.I.R. 1948 Sind 88 = I.L.R. (1942) kar. 466 = 205 
Ind.Cas. 304, came to the same conclusion.” So the period of limitation 
provided by Art. 178 of the Limitation Act refers to an application made 
to the court’s order under the Act by a party to an award to obtain an 
order directing the arbitrator to hie the award. It does not apply to an 
award which had already been filed in court, although it was in fact 
filed more than ninety days after notice of it had been served. Keshri v. 
Megh Raj, supra. An application filed along with an award for making 
1 1 a rule of the court is not governed by Art. 178. Jaikishen v. Ramlall, 48 
P.L.R. 232 = A.I.R. 1944 Lah. 398. The period of 90 days referred to in 
Ait. 178 of the Limitation Act is to be completed from the date when one 
of the parties or both file an application in court under S. 14 and has no 
lefeience to the time when the arbitrators or umpire are requested to file 
the award. Lachmi v. Gobardhan, A.I.R. 1948 Pat. 171. 

In Gundalal v. Mathuradas , A.I.R. 1951 Nag. 32 = 1951 N.L.J. 248, 
the court observed : “It has been held in scries of cases that Art. 178, 
Limitation Act, 1940, does not apply to an arbitrator ; see U. N. Mitra's 

^ c /.( 7th Edn.) page 1107 ; also John B. Paos v. Soomar , I.L.R. 
( 1 K.ar. 466 = A.I.R. 1943 Sind 33, Joyanti/al Jamnadas v. Chagganlal, 
A.I.R. 1945 Bom. 417 = 1.L.R. (1946) Bom. f 18, Dwarhadas v. Pearylal, 

a'J o‘ ML 284 (236) = 1948 A.L.J. 524; Lachmi v. Gobardhan , 

A.l.K. 1J48 I at. 171 ; Keshritnall v. Megh Raj, I.L.R. (1942) 2 Cal. 69 = 

p 1 F al ‘ 542 : J (li Kisfien v - Ramlal, A.I.R. 1944 Lah. 398 = 46 
I.L.R. 23_, I respectfully agree with the reasons given in these cases ' 
Sec also Radha v. Madhu, A.I.R. 1952 All. 856=1952 A.L.J. 405. 


n 1 hc question of interpretation of Art. 178 arose before a Division 
‘‘"V 1 °*i hc A P ? t J? a Hi S h Court in the case of Jagadish v. Sunday Afahton, 
“7 * at * 8b ~ A.I.R. 1949 Pat. 393, where however it has been held that 
notice referred to in the third column of Art. 178, is notice in writing 
as required by S. 14 (1) of the Arbitration Act to be given by the arbitrators, 
lime runs only from the date of the service of the notice undo S. 14 (1). 

In the course of his judgment, Rauben, J. said : “Under Art. 178 of 



* the arbitration act [Sec. i4 

Sch .‘ ^ 1 l 1 ? lt . ati< ? n Act > as amended by the Arbitration Act, 1940, the 
period of limitation for an application under S. 14(2) is 90 days from ‘the 

date of service of the notice of the award.’ It is pointed out that the 
award is said to have been made in July 1941 and that according to the 
applicants it was accepted and partly acted on by the parties. Hence, 
it is argued an application under S. 14(3) filed in November 1943 is 
hopelessly barred by time. The answer to this argument is that the notice 
referred to is the notice in writing required by S. 14(1) to be given to 
the arbitrators. In Art. 1/8 as it formely stood the starting point for 
the running of limitation was the date of the award. When this has been 
altered by the Arbitration Act, to the date of service of the notice of the 
award, and we find that the provision for notice of the award is a new 
one (vide para. 10, Sch. 2, Civil P.C. 1908), it seems proper to connect! 
the two and to take it that time runs from the date of service of the 
notice under S. 14(1). This interpretation is supported by the use of the 
woid service, which in its ordinary connotation implies something more 
than a mere verbal communication of particular part. It is generally 
used in connection with written documents the contents of which are 

required to be communicated to some person.If the power of a party 

to apply to the court to direct the filing of the award depends on the 
service of the notice under S. 14(1), the arbitrators would be able to hold 
up proceedings by delaying service of the notice. Hence, the interpretation 
which I have placed on sub-section (2) is consistent with the policy of the 
Act. Therefore, as soon as a party knows an award has been made it is 
open to him to file an application to the court to direct the award to be 
filed. Time will, however, not run against him till a written notice has 
been served upon him as required by sub section (1). This provision is 
necessary as a safeguard ” 

In Gangaram v. Radhahishan , A.I.R. 1952 Punj. 350 = 54 P.L.R. 389, 
court observed : “Now an application under S. 14 is covered by Art. 178 
of the Limitation Act and such application must be made within ninety 
days ‘of the date of service of notice of the making of the award.’ This 
means that an application under S. 14 must be made within ninety days 
of the day when the applicant comes to know of the existence of the award. 
The award in the present case was signed by both parties on 21st January, 
1943 and Radha Kishan, therefore, knows that the award had been made. 

In other words he had notice of it. His application should therefore have 
been filed within ninety days of 21st January, 1943 and not having made 
until 2nd February, 1946, it is clearly barred by time.’’ 

In a recent Nagpore case a Division Bench consisting of Bose , C.J. 
and Deo, J. observed : “The provision for giving notice in writing to 
the parties of the making and signing thereof and of the amount of fees 
and charges payable in respect of the arbitration and the award is for 
the purpose of limitation under Art. 178, limitation Act, entitling either 
party to apply to the court for filing in court of the award. No time 
is fixed for the giving of such notice by the arbitrator and it has been 
held in several cases that it may be done within reasonable time by the 
arbitrator or his agent. A notice may be given to one party and may 
not be given to another party for a longer period. It cannot be said that 
an award becomes final so far as the first party is concerned and not as 
against the other entitles the arbitrators to scrap the award and make a 

fresh one.An arbitrator is entitled to file an award in court under 

S. 14, sub-section (2). If he does so, the court is bound to give notice 
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to the parties of the filing of the award.” A.I.R. 1951 Nag. 198 (201). 

Where an award made on a reference out of court has not been filed 
into court at the instance of any of the parties thereto within the time 
permitted by Art. 178 of the Limitation Act, 1908, it will be open to the 
court to pass a decree in terms thereof, if it produced before the court 
by the Arbitrators themselves ; it would then be competent to the court to 
investigate the validity of such an award. Art 178 of the Limitation Act 
does not apply for the filing of the award, if it were forwarded to the 
court by the Arbitrators for being filed. O. Mohamed Yusuf v. S Hafez 
Mohamed 76 Mad.L. 482 = (1963) 2 Mad.L.W. 287 = (F.B.)- A judgment 
and decree on the basis of an award is not permissible without the proper 
filing of the award under S. 14. In such a case there can be no comcnce- 
ment of the period of limitation for an application under Art. 158 of the 
Limitation Act to get the award set aside or remitted. Seth Ramrichbal 
v. Ajmir Traders 1962 Raj L.W. 546 = I.L.R. (1962) 12 Raj. 820 = A.I.R. 
1962 Raj. 87. 

835. Sections 14 (2) and (3), 16 ami 30—Scope of—Jurisdiction 
«f Civil Court to interfere award. —While S. 14(2) of the Arbitration 
Act requires inter alia that particular document should be submitted 
along vvith the award, S. 16 refers to cases where remission of award is 
permissible and S. 30 enumerates the grounds on which award may be 
set aside. Natha Subromanyam v. Murln, (1958) 2 An.W.R. 646 = 1.L.R. 
(1958) A.P. 600 = A.I.R. 1959 A.P. 199. 


836. Ss. 14*, 15, 16, 17 and 18—Sub-section (2) of Section 14 
is not exhaustive. —Sub-section (2) of section 14 presupposes that the 
aibitrator or umpire is alive and available or, at the most, if he is dead 
oi not available after, he has before his death or departure from the place 
authoiised a party or some one else to file the award in court on his 
jeh a If.. Where the arbitrator dies before filing the award and without, 
authorising any one to file it on his behalf, the section can have no 
apphcation. Where the section could apply it may be entirely proper to 
insist on the strict observance of all the terms but there is nothing in the 
cl to indicate that the provisions of the section are exhaustive and that 
where sub-section (2) cannot apply the award cannot be filed at all. 
i Where S. 14(2) cannot apply the court may in proper case make an order 
oi the filing of the award under S. 151 of the C. P. Code, where already 
jc oie t ic death or departure of the arbitrator there is an application 
before the court for directing the arbitrator to file the award. It is true 
tnat the bode has been made applicable by S. 4 1 of the Act to proceedings 
ictore the court’s subject to the provisions of the Act, but in the case 
contemplated there is a proceeding before the court and there can be no 

question of conflict in applying S. 151 of the Civil Pro. Code with S 
4 1 which docs not apply at all. 

i,,J t is I } ot c ° rr ect to say that an award filed otherwise than under S. 

' i j. c . an bc no use because the provisions of Ss. 15 to 18 of the Ac t 
could be applied only where an award is filed under S. 14(2). None of 
those sections made the filing of the award under S. 14(2) a condition 
precedent to the recognition or entertainment of the award. The only 
>asis on which they proceed is that there is an award before the court 

under s rC ir I f ” a , kc *!' Mrdcr for <> f an award in a case 

under S. 151 of the C.P. Code, thev can also implement that order bv 

r5STt C D t0 ,n K e n g ^ n ° f the niin * l,nder that section. Panchanon 
v. Union, A.I.R. 1959 Cal. 84. =63 C.W.N. 382. From a reading of Ss 
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14, 15, 16, 17, 30, 31(1), 32 and 33 of the Arbitration Act, it is clear that 
the Legislature meant to fix a definite time-limit within which the existence 
or validity of an award could be challenged after it is filed in.' 
court and to provide an expeditious method of getting an award 
translated into a decree and made enforceable as such. Kasiraju v. 
Vendukuri (1960) 1 Andh. W.R. 125 = 1900 Andh L.T. 88 = A.I.R. i960 
A.P. 576. 

837. Suit to enforce an award—Parties.—Where a person was 
co-nominee and a party to the reference to arbitration proceedings, he 
could not have been impleaded as a party to the proceedings to enforce 
the award and so the court would have no jurisdiction to appoint a 
Receiver in respect of his properties. S. K. Mahomed v. Noor Mahomed, 
(1958) 1 M.L.J. 94 = A.I.R. 1954 Mad. 149 (1950) 1 M.L.J. 237. 


SUB-SECTION (3). 

838. Sub-section (3).—The effect of s. 14(3) of the Act read with s. 
13(b) is that the courts opinion can be sought by the Arbitrator on a 
question of law involved. Where the Arbitrators find difficulty to decide 
it for themselves and which decision when given in the opinion of the 
court will help and assist them in making the award and not defeat this 
very jurisdiction to make the award questions of law which go to the 
very root of the jurisdiction of the arbitrators themselves to act as 
aibitrators to conduct the arbitration proceedings and to make the award 
as arbitrators cannot be asked by the arbitrators by a procedure of a 
statement of case under S. 13(b) read with S. 14(3). The true interpreta¬ 
tion therefore, of the word involved in S. 13(6) is that the questions of law 
must be immanent in the dispute in the sense that this decision will help 
the arbitrators in making true and just award and not transcendent. 
Clive Mills v. Swalal, A.I.R. 1957 Cal. 692; (1954) 1 W.L.R. 1494. 

The sub-section reproduces section 11 (3) of the Indian Arbitration 
Act of 1889. See also, paragraph 11 of the Second Schedule of the Civil 
Procedure Code. This sub-section provides that where the arbitrators or 
umpire have stated a special case under clause ( b) of S. 13 and the court 
after giving notice to the parties and hearing them, has pronounced its 
opinion thereon, such opinion is to form a part of the award. A special 
case stated for the opinion of the court must be confined to questions of 
law only and it is not open to the court to decide questions of facts 
raised by the arbitrators or the umpire. Lakshinan v. Ramchandra, 84 
Ind.Cas. 378 = 26 Bom.L.R. 386 = 48 Bom. 663= A.I.R. 1925 Bom. 22. See 
also notes under clause (5) of section 13 {ante). Before expressing opinion 
in a special case, the court is bound to give parties notice for hearing 
them. Ibid. The court’s powers of interference regarding awards passed 
by arbitrators is limited in scope. The court is not competent to go into 
merits or otherwise of the decision but is entitled to correct only any 
obvious errors or patent mistake or other error which would appear on 
the face of the award. The court has no power in a petition, filed by 
the arbitrator under S 14 for filing an award, to add necessary parties 
under Order 1, Rule 10 of the C. P. Code, persons who were co nominee 
not parties either to the agreement of reference or to the award. Subra- 
manian v. Vesudevan , 63 L.W. 174 = A.I.R. 1950 Mad 48 = (1950) 1 
M.L.J. 237. 

839. Bogus reference.—No decree can be passed on bogus arbitra¬ 
tion agreement and award. Motu Mai v. Haji Ibrahim, I.L.R. Kar. 390. 
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840. Appeal. —Under section 39(1) (ii) an order on an award stated 
in the form of a special case is appealable. The parties to a suit agreed 
to refer the matter in dispute to arbitration. The agreement also provided 
that in that case of disagreement between the two arbitrators, the matter 
in difference was to be referred to an umpire. The arbitrators 
differed, and without referring their difference to an umpire, stated 
a special case for the opinion of the court on the points of difference 
between them. Held that the order of the court was not an order on an 


award stated in the form of a special case and was not therefore appealable. 
Purshotam v. Ram Gopal, 8 Ind.Cas. 171=35 Bom.L.R. 130 = 12 Bom. 
L.R. 852. Where application to file award was finally rejected, the order 
amounted to setting aside award and was appealable Naiuab v. Nawab, 
A.I.R. 1959 All. 777. 

841. Revision.—Where application for arbitration has been held 
untenable, a revision not by arbitrators but by person aggrieved is not 
incompetent. Na ray a n v. Dewji, A.I.R. 1945 Nag. 117=I.L.R. 1945 Nag. 
323. An order refusing to file an award under S. 14(2), as distinct from 
an order refusing to file an arbitration agreement is not among the 
appellate orders mentioned in S. 39 of the Act. Accordingly no appeal lies. 
A revision however will be competent provided of course the matter falls 
under S. 115 C. P. Code. Karayan v. Mohan, I.L.R. (1950) Nag. 823 = 
A.I.R. 1951 Nag. 297. 

842. Decree passed on award before expiry of time.—If a decree 
is passed by a court on the award of an arbitrator before the expiry 
, the time for making an application to set aside the award, then such a 
dcciee should be deemed as passed without jurisdiction. In such a case 

Ejection is 30 days. Appa Rao v. Mohammad, 61 
F)'lV* (Mad) 4 S^M.W.N. 652 = (1948) 2 MJL.J. 236 = A.I.R. 1949; 256 = 4 

, in _ Sect, ? n 14 t aml 17 —Scope of.—An application to Court by 

?nri h i C a par V eS t0 the aglecmcnt to file the award is an application 

s covered by "x. t“l*78' nf °- f * 1 ? C A "' An application under S. 14 

hr- n 1 •,» • ! 78 of . thc L ™itation Acl* and such application must 

be made within ninety days of "the date of service of the notice of 

S I 4 ” mm? m^HrJ hC th* Va,d * * n jj S mcans that an application under 
; S made within ninety days of the clav when the applicant 

AIR 1959 n °p W orn thc award Ganga v. Radhakishan, 

iDDlies onlv 54 38p * Art * 178 of tlie Uimitation Act 

applies only to applications under S. 14 of the Arbitration Act and nor 

h |Q% U A d ! CI T S ^nl 7 ' Radhakishan v. Madhokrishna , A.I.R. 1952 All 
856=1952 A.L.J. 405 ; A.I.R. Lah. 398. 

r f ore, ^ n properties.—It is not incompetent either to arbitrator 
oi to the Court to record an admission ol title to foreign properties bv 
the parties and to incorporate it in the award decree. Chidambaram v 
SubT-amaman ch e‘***r, (1952) 2 M.U.J. 521= A.I.R. 1953 Mad. 492. 

act while the' filfn^f 3 °< C >T“ 1 hc taking n f an award is a judicial 

, , c ,llin S t l lc award is a mere ministerial act Thc filinjr ,,r 
an award beyond the time allowed for filing it does not m m 

a'cas?' h^court'hafv. thC aWard is ,SaMe h «= *« »ide?V,“ uch 

u ?■ r, 1 has alwa Y s power to extend the date for filing the 

Padmabati v. Pannalal , A.I.R. 1959 Cal. 156. K ht aua,d 

-— 46< 30 Error apparent on the face of the award. - 


•S CC now Art. 119 o£ Limitation Act of 1903, which prescribed 30 days. 
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The phrase “error” of law the face of the award” has come up for 
judicial interpretation in ffnampsey v. Jivraj, A.I.R. 1923 P.C. = I.L.R. 
47 Bom. 578 (P.C.). Their Lordships said: “An error in law on the 
face of the award mean, in their Lordships’ view, that you can find in 
the award or a document actually incorporated thereto, as for instance 
a note appended by the arbitrator stating the reasons for the judgment, 
some legal proposition which is the basis of the award and which you 
can say is erroneous”. See also Kelanton v. Duff Development , (1923) 
A.C. 395 (409); Saleh Mahomed v. Nathumal, A.I.R. 1927 P.C. 164 = 
I.L.R. 55 Cal. 126 ; Durga Prosad v. Sew Ki-shen, A.I.R. 1949 P.C. 334. 
It is clear that a document cannot be said to be incorporated by mere 
reference to the award. Nath a v. Menta , A.I.R. 1959 Andhra. Pra. 199. 
It is not obligatory to arbitrator having regard to the provisions of 
section 14(2) to send the inference that he followed down in the 
register. They were his private notes to be used in the analysis and 
understanding the case in certain aspects. They cannot be called a part 
of the award as it was not intended by the arbitrator as such they cannot 
be looked into for purposes of section 16 or section 30 of the Act. Ibid. 
Certainly the award must be taken at its face value. It is not open to 
the court to read in the award which are not there and then draw 
inference therefrom. Further, it is the duty of the court so far as it 
may be to look at the award in the way most favourable to its preservation. 
A document cannot be said to be incorporated by a mere reference in 
the award. It is necessary that having regard to the language of the 
arbitrator it was incorporated in the award. Otherwise it is not 
permissible to look into that document to find out the error of law. 
While S. 14(2) requires inter alia that a particular document should be 
submitted along with the award, S. 16 refers to cases where remission of 
award is permissible and S. 30 enumerates grounds on which award may 
be set aside. When a matter in difference is referred to an arbitrator 
the jurisdiction of the ordinary court is ousted save for purpose of 
controlling the arbitrator, preventing misconduct and regulating procedure 
after the award. The arbitrator becomes the sole judge of law and fact 
in that matter and his award cannot therefore be reviewed or interfered 
with by the court except in the matter expressly provided for by the 

Arbitration Act. 

The parties too having made themselves bound by the decision of 
the forum cannot complain if they get something which may not appear 
to them just unless they make out the stringent grounds on which the 
award in law may be remitted or set aside. A.I.R. 1959 Andh.Pra. 199. 
A contemporaneous document may be looked into if it contains reasons 
ot is a document accompanying or forming part of the award. Hodkinson 

v Fernie. (1857) 3 C.B. (N.S.) 189 (202); see also Rex v. Northumberland, 
(i951) I K.B. 711 (714). 

847. Ss. 14, 33—Application under s. 14—Procedure to l»c 
followed—Admissibility of oral evidence.— An award made without the 
intervention of a court was taken to court under S. 14. Several objections 
were raised by one of the parties including allegations of judicial miscon¬ 
duct. The objecting party wished to produce oral evidence but the court 
disallowed the request. Held, that questions whether an award should 
be filed and a judgment should follow upon it or not, are to be dealt 
with in the ordinary way in which suits are dealt with under the provi 
sions of the C. P. Code ; were this not so, there would be no objection 
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in evading S. 41 which makes the provisions of the Code of Civil Procedure 
applicable to arbitration proceedings before the court. But this does not 
mean that whenever an application is made under S. 14 it will never fall 
under S. 33. It is conceivable that there may be such cases. 

Held, also that as the applicant had raised a large number of objec¬ 
tions, some of which involved points of fact which ought to have been 
scrutinised and determined with a little more circumspection, the court 
should have given an opportunity to the parties to produce their oral 
evidence before deciding the questions whether the award was a valid 
award and whether a judgment in its terms should follow. Moti Mahal 
v. Babu Lai, A.I.R. 1955 Punj. 109.' 

848. Sections 14(2) and 30—Award filed.—Application for 
setting aside. —Where after an award had been filed, an application is 
made to the court for setting it aside and it set it aside, dismissing the 
application for a judgment on the award by the same order, an appeal 
against the order which contains both the directions is competent. A 
separate appeal from the order repecting the application for a judgment 
on the award is nor required. Fateh Chand v. Juceilal, A I R. 1955 Cal, 
456-59 C.W.N. 223. 


049. Section 14(2) and 20. —Objection to arbitration agreement 
on ground of minority of party should be raised when application under 
S. 20 is made. It cannot be raised after filing of award in court. Kapur 
v. Rajkumar, A.I.R. 1955 Punj. 235. 

. . 8 5°\ filing award b y arbitrator—Section 14-court fee.—Under 

s 14 ot the Arbitration Act there is a well marked distinction between a case 
when an arbitrator himself applies to have the award filed and a case where 

a P i a i r / U t S ? r o y L the co,lrt for S‘ vin S direction to him to file an award. 
Art. ll(n) of Schedule II of the Madras Court Fees and Suits Valuation 
Act would apply only to cases where the parties seek a direction of the 
court for directing an Arbitrator to file an award. It cannot apply to 
cases where an Arbitrator, without any direction of the court, bin,self 
proceeds to file the award under S. 14(2) of the Arbitration Act. To 
f "” 1 M'e residuary provision in Art. 11 ( 1 ) of Sch. II of tlic Court¬ 
s’ MI T Va,uatlon Act w.11 apply. Ramaswamy v. Sntammnl, (1059) 


Section 1 SW4\ 16 8 -? 1 . -1 “Ppl'cabil.ly to foreign arbitration— 

Zh° m ( uL COnfer !r ,, '. risd ! ctlon to particular court out of the many 
which may have jurisdiction in matter under sub-section (1) in which the 

award has been actually filed. The filing, however, is done under S. 14 

srninnU the r v a rd 'c filed court under that section, following the said 
Ifi'". '"^."d'ng S. 16, will at once be attracted. However, section 

an'nlv to forli " ' d ?*- * W - Uh the 'emission of the award, cannot effectively 
app!v to foreign arbitration and foreign awards. The court obviously 

w.H have no control over the arbitrator or arbitrators and it win be 
i C.w a N y 7, f 7 CtiVe nCti ° n UndCr th ° Said sectio1 ' Sirajuddin 

"tinough th the e hand f oV^'"* a / ,e 5 ree ,,n , the b ^si s of it when the award is filed 
award mmt Ln on 5^ t * 1c P art,cs an( ^ !t i s not necessary that the 

Povfded by s 'hT bef0 t r ° " 2 thC T T' U ° f S P ccifi< proceedings' as 
proviaed b> s 14 being taken. Hazi Rnhmalulla v. Chnudhari Vidya 

I.L.R. (1962) 2 All. 463=1963 All. L.T. 147 = A.I.R. 1963 All. 602. As 
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<hC i . a PP Hc , ati ° n b y thc plaintiff, although described as being one under 
s. 14(2) of the Arbitration Act was in substance and in respect of its 
prayei, not one under S. 14 and neither the Limitation Act nor the 
Aibitiation Act prescribed any period of limitation for such application, 
no question of limitation could arise in respect of the application, unless 
it is held that Art. 181 of thc Limitation Act of 1908 applies. Ibid. 

Power of Court to 15. The Court may by order modify or 

modify award. correct an award— 

(a) where it appears that a part of the award is upon a 
matter not referred to arbitration and such part can be separated 
from the other part and does not affect the decision on the 
matter referred ; or 

(b) where the award is imperfect in form, or contains any 
obvious error which can be amended without affecting such 
decision ; or 

(c) Where the award contains a clerical mistake or an 
error arising from an accidental slip or omission. 

853. N.B. — This section dealing with court’s power to correct an 
award, reproduces without change paragraph 12 of the Second Schedule 
of the Civil Piocedure Code .—Notes on Clauses. There is no correspon¬ 
ding provision either in the Indian Arbitration Act of 1899, or in the 
English Arbitration Act of 1889. 

854. Scope.—This section is taken verbatim from paragraph 12 of 
the Second Schedule of the Civil Procedure Code and there was no such 
provision in thc Arbitration Act of 1899. So under thc old law it thas 
been held that a court to which an application is made under section 
525 of the Code of Civil Procedure to file an award in matter referred to 
arbitration without the intervention of a court has no power to amend 
the award or to remit it for reconsideration, but only possesses the power 
to file and enforce it or to reject the application. Mustafa Khan v.Phuffa 
Bibi, 27 All. 526, following Alarkhia v. Jehangir, 10 Bom.H.C.Rcp. 391 : 
Joala v. Narain , 3 All. 541 : Manavikran v. MaUichery, 3 Mad. 68 ; and 
Dandehar v. Dandehar, 6 Bom. 663. See also, Ngatok v. Nga Kasim, 14 
Ind.Cas. 978 = 5 Bur.L.T. 55; Narsing v. Ajudhia, 13 Ind.Cas. 118=16 
C.W.N. 256 ; Fazal Ahmad v. Enayat, A.I.R. 1922 Oudh 189 = Oudh Cas. 
213 = 9 O.L.J. 219 = 68 Ind.Cas. 209; Thira Vugada v. Vaidinath, 29! 
Mad. 303 ; AUagapfm v. Chidambaram, A.I.R. 1931 Mad. 619 = 
(1931) M. W. N. 451 =34 M. L. W. 507 = 133 Ind.Cas. 522; Yegna 
v. Go pa la, 47 Ind.Cas. 548 = (I918) M.W.N. 595 = 8 M.L.W. 357 (F.F.) ; 
Dhanpat v. Khan . 23 Ind.Cas. 422 ; A laChung v. Ma Aing, (1897 1901) 
U.B.R. Vol. II, 297 ; Maung Tui v. Maung Payu, 72 Ind.Cas. 193 = A.I.R. 
1923 Rang. 130; Bhagatram v. Parosram , 84 P.R. 1907; Subraman v. 
Vellafii, 24 Ind.Cas. 132 = 8 L.B.R. 58 in Mohammad Afzal v. Abdul 
Hamid. 88 Ind.Cas. 161 = A.I.R. 1925 Lah. 570 = 7 L.L.J. 463, where thc 
reference was to arbitration without thc intervention of the court, 
the court observed . “The paragraph does not authorise a court 
to make any corrections in the award. The matter appears to be concluded 
by authority [see inter alia Dhanpat Rai v. Khan Devi, 23 Ind.Cas. 422 ; 
Jaldhari Rai v. Muhammad Abdul Kabir, 74 Ind.Cas. 649 = A.I.R. 1923 
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Pat. 470=1 Pat.L.R. 244 = 4 P.L.T. 669; Lang v. Hollani Moss, Ltd., 
27 Ind.Cas. 526 = 8 S.L.R. 136; Mustafa Khan v. Phulja Bibi, 27 All. 
526 = 2 A.L.J. 416 = (1905) A.W.N. 86.] The Allahabad High Court in 
Shyamlal v. Purshottam Das , 58 Ind.Cas. 585 = 42 All. 277 = 18 A.L.J. 241, 
appear to have taken a contrary view, but they did not expressly dissent 
from or overrule Mustafa Khan v. Phulja Bibi (supra), which was cited 
before them.” But now the law has been changed by this section. 
Under this section a court may modify or correct any award passed by 
an arbitrator under conditions piescribed in clauses (a), (b) and (c) of 
this section. See also Mahamtnad v. Alaharntriad, A.I.R. 1940 Lah. 24 = 
I.L.R. 1940 P. 191=42 P.L.R. 720. Vide S. 25 infra. A decree passed 
on an award which has been so modified is a proper decree in accordance 
with the award under section 17. Nanakchand v. Ramkishen, A I.R 
1933 Lah. 139=141 Ind.Cas. 72 = 34 P.L.R. 34. 


^ w 

powers or me court are limited to accepting rne awarci, it mere oe no 
objection in passing a decree in accordance therewith, or superseding 
the reference or revoking or modifying the award or remitting it for 
furthei consideration, as laid down in the Act. But the Act does not 
disable the parties terminating their dispute in a different way. If the 
parties are dissatisfied with the award and want to substitute it by a 
compromise involving matter alien to the original dispute which are 
inseparable the court may supersede the submission and leave the parties 
to work out the agreement ‘ in accordance with the law outside the 
Arbitration Act. In such circumstance the new compromise itself may 
furnish a very good ground for superseding the reference and thus revok. 
HH )2 SC*' 3^)3 Munsfn Ram v. Banwarital, (1962) 2 S.C.J. 274 = A.I.R. 

mi } n x Farma Dutt v - 35 Ind.Cas. 887 = 78 P R. 1916=124 P.W.R. 

‘ 9 1 ie coult observed : “I take this opportunity of pointing out that 

11 n C ° Ur } a PPf ars to ” ie to have overlooked Article 12, Schedule 

. Livil 1 rocedure Code, which lays down the circumstances under which 

a court may modify or correct an award.Now under the article the 

court may only modify or correct an award, first, by striking out of it 
somet ling not leferred to arbitration ; secondly, by amending imperfections 
in romi or correcting any obvious error which can be amended without 
aiiecting the decision of the case ; and thirdly, where the award contains 
a c encal mistake or an error arising from an accidental slip or omission.” 

ti^ COU i l - haS n ? P ower to rectify or correct the award on the ground that 
t e arbitrator has taken a wrong view of the evidence which was palpable 

former" the of thC faCC <> f .*c evidence, unless the award is imp?rfS in 
loim 01 the obvious error is of such a character that it can be set rieht 

In 1 r a ,n CCtl A n f the dec,si °n of the arbitrator. Mahendrn v Suresh & 80 

,najid% 1 fndCat 525 - 22 "a H?C ^To) v . Abdul 

in or c: 1 o/v A.L.J. 81 (> ; John Mohd v He-'i AIR 

644^1 L f 3 8 23 I -8*S a w 6( «>n9 FrH A a,a ^ <, ■ ,W, " V ‘ Suramma > 45 'ind.Cas.’ 

192 = 147 IndCas 2 2r7 fi 8 . Mat ' ,bai , v - Jeram, A.I.R. 1933 Sind. 

' ,nd Cas 256 : Sutramamah v. Vasudevan. A.I.R. 1950 Mad. 488. 

A ter the publication of an award by the arbitrators or the umpire 
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they become functus officio and the award cannot be altered at their 
motion. Parshottamadas v. Kekhushru, A.I.R. 1934 Bom. 6 (8) = 35 Bom. 
L.R. 1101 = 149 Ind.Cas. 324—. Hals bury, Vol. 1, p. 665. But the court 
under this section in matters specified in clauses (a), (5) and (c), has 
jurisdiction to modoify the award. 

In J. Kaikabad v. Khambataa, A.I.R. 1930 Lah. 26 = 124 Ind.Cas. 
339 = 11 Lah. 342 = 31 P.L.R. 668, the court observed: “The inherent) 
powers of the court under section 151 cannot be exercised to override 
the explicit provisions of Schedule II of the Code, which limit the 
jurisdiction of the court to ‘correct’ and ‘modify’ the award in certain 
specified cases only : Bissa Mai v. Kesar Singh, 1 Lah. 363 = 58 Ind.Cas. 
789 = 2 L.L.J. 249, Duni Chand v. Paritam Das, A.I.R. 1925 Lah. 321 
and Rameshwar Mahton v. Dwarka Prasad, A.I.R. 1925 Pat. 36 = 3 Pat. 
378’’. See also, Jethabhai v. Chapsey, 34 Bom.L.R. 467=4 Ind.Cas. 108 
= 11 Bom.L.R. 1014; but see Mumtaz Ali v. Syed Aid. Sadat Ali, A.I.R. 
1932 Oudh 293 (296) = 9 O.W.N. 803=140 Ind.Cas. 412. 

Where an award sets aside deed of gift on condition of donor’s 
paying to donee compensation to the extent of benefits received by donor, 
the award is not objectionable either under the provision of para 12 or 
para 14, and it cannot be set aside. Ganesh Singh v. Bhikhan Singh, 
A.I.R. 1928 Oudh 1=4 O.W.N. 1085 = 107 Ind.Cas. 545 = 3 Luck. 1. This 
section is applicable only if the “imperfection in the form’’ exists in the 
award at the time when it is filed in court by the arbitrator, and 
not if it comes into existence at a subsequent stage on the 
happening of an unanticipated event. /. Kaikabad v. P. Kharnbatla, 
A.I.R. 1930 Lah. 26=124 Ind.Cas. 339=11 Lah s 342 = 31 P.L.R. 668, 
An award according to which the court is required to pass judgment 
undr para 16, Schedule II includes a modified or corrected award. Nanak 
Chand v. Ram Kissen, A.I.R. 1933 Lah. 139 = Lah. 139=144 Ind.Cas. 
1024 = 34 P.L.R. 804. See also, Hyder Sahib v. Giria Chettiar , 19 Ind. 
Cas. 469 = 24 M.L.J. 483 = (1913) M.W.N. 338 = 13 M.L.T. 349; Mazhar 
Ali v. Fateh Din, A.I.R. 1930 Lah. 219=120 Ind.Cas. 673 = 31 P.L.R. 
337; Kalu v. Khair, 13 P.R. 1906 = 45 P.W.R. 1906. 

Section 15 does not lay down that the remedies of the parties aie 
simply confined to the provisions of s. 15. S. 32 contemplates cases 
where the award is invalid or illegal and it does not include cases when 
the arbitrator went completely out of their jurisdiction in making ceitain 
allotments in favour of third parties beyond the terms of reference. 
Beharani v. Dhormu, 26 Cut. L.T. 434 = A.I.R. I960 onssa 223; Sabitn 
Debi v Gayatri Debi, 1962 B.L.T.R. 101= A.I.R. 1962 Pat. 192 (Award 
made on additional claim of equitable adjustment not included in 
original terms). If an award deals with a matter not covered by the 
agreement it could either be modified under S. 15(a) or remitted under 
S 16(l)(a). And when such matter is dealt within the invitation of 
parties contained in the statements, the arbitration must be heard to have 
L en acted with jurisdiction. Waverlay Jute Mills Co. Ltd. v. Raynon 
and Co., (India) P. L. Ltd., A.I.R. 1963 S.C. 90. 

The award of an arbitration directing the President of India to 
make payment of the amount due to the contractor cannot be made in 
law. The mistake can be corrected either under clause (b) or cl. (c) of 
s. 15. Union of India v. Himatsingka Timber, A.I.R. 1964 Cal. 91 
(A.I.R. 1963 Cal. 30) relied on. 
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856. Filing of award—Decree if necessary.—In Bhagatram v. 
Ambala, A.I.R. 1943 Lah. 222 = 209 Ind.Cas. 332=45 P.L.R. 215, it has 
been held by Abdur Rahman J. that as soon as the objections raised by a 
party to the filing of an award are duly considered and overruled, the 
award should be made a rule of the court. A decree in accordance with 
no award is superfluous, as the award when filed in court amonts to a 
decree itself; but see Appollo Mills v. Bububhai, A.I.R. 1944 Bom. 12 = 
45 Bom.L.R. 904 = 211 Ind.Cas. 11. In considering s. 15 of the Arbitra¬ 
tion Act of 1899, it has been held not the words “on being filed" indicate 
the point of time from which the award is deemed to be enforceable as a 
decree. Albu queer que v. Chatholi Bank, 59 L.W. 182 = A.I.R. 1946 
Mad. 352 = (1946) 1 M.L.J. 244. 

857. Principle.—In submission to arbitration the general rule is 
that, as the parties choose their own arbitrator to be the judge in the 
disputes between them, they cannot when the award is good on the face 
< - it, object to his decision, either upon law or the facts.— Russell, 13th 
F.cln., p. 187, citing Emmerson v. Stimpson, (1847) 9 L.T.O.S. 199 ; Hogge 
v. Burgess , (1858) 3 H. Sz N. 293 = 27 L.J.C.P. fib; Bucclench {Duke) v. 
Metropolitan Board of Works, (1870) L.R. 5 Ex. at p. 323 ; Adams v. 
('•rent North of Scotland Rail, (1891) A.C. 31. In the last named case 
Lord Halsbury L.C. at page 39 said : “There is no doubt that at one time 
the courts in both countries (England and Scotland) treated themselves 
rather as being in the position of courts of appeal, and examined whether 
or not the conclusion at which the arbitrator had arrived was sound, both 
«n point of law and in point of fact. I think the only learned Judge 
who ever gave distinct expression of that view was Lord Thurlow, and 
1 am the more desirous of alluding to him and doing him justice, because 
1 think what Lord 1'hurlow says, in Knox v. Sytntnonds, 1 Ves.Jur. 369. 
rather throws some doubt upon the question whether he ever was respon¬ 
sible for the statement put into his mouth in the case which has been 
quoted at the Bar [Colquhoun v. Corbet, (1784) 2 Patou’s App. 626]. 
Lord 'I hurloxo says that is no ground for setting aside an award that 
the conclusion was wrong otherwise it would be a ground for setting aside 
all awards’’. In Osmond v. Wortley , 87 T.J.k.B. 822, Lawrence /. obser¬ 
ved. “There is, in this case, in my opinion, nothing to show misconduct 
or surprise, nor is the award bad, on the fact of it. The motion therefore 
lails and must be dismissed with the usual result’’. See also, Champsey v. 
Jivraj, A.I.R. 1923 PC. 66 = 73 Ind.Cas. 436 = 50 I.A. 324; Sreelal v. 
Madan, A.I.R. 1925 Cal. 599 = 88 Ind.Cas. 49 = 52 Cal. 100. 

In Attorney-General x. Kelly, (1922) 1 A.C. 268 = 91 L.J.P.C. 101 = 126 
• =38 I .L.R. 281, Lord Ramoor said : “Where a question of 

law has not specifically been referred to an umpire, but is material in 
the decision of matters have been referred to him, and lie makes a mistake, 
apparent on the face of the award, an award can be set aside on the ground 
that it contains an error of law apparent on the face of the award ; but 
no such issue arises in the present appeal. In British Westing Electric 
***""farmring Co. v. Underground Electric Railways of* London. 
(1912) 81 L.J.K..B. 1132 = (1912) A.C. 673, it was held that where an 
arbitrator had made in award expressed to he made on the basis of an 
erroneous opinion given upon a special case stated by an arbitrator under 
the Arbitration Act, 1889 (52 and 53 Viet. c. 49). in regard to the quesiioiis 
ol L , lw ar,sl . n K 1,1 * he course of the reference, the award is subject to appeal. 

opinion is erroneous”. See also. Kelantan Government v Dufl 
58 
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length if time, may be treated as an agreement between the parties, that 
they would abide by it, even though the award contains a clause which is 
in excess of the terms of reference. Kameswaramma v. Thammanna, (1937) 
M.W.N. 1039. See also, Vishram v. Gangaram, A.I.R. 1935 Sind 235 ; 
A.I.R. 1926 Sind 15; A.I.R. 1924 All. 625"; A.I.R. 1928 Sind 175; A.I.R. 
1931 Sind 167. 

Where an arbuitrator includes in his award points which are outside 
the suit and which are not referred to him at all, and such points are 
not separable from the rest of the award, the award is void and cannot 
stand, because the decision is based on a clear misapprehension of the 
nature of the dispute. Lila Shah v. Bhola Nath, 157 Ind.Cas. 731 = A.I.R. 
1935 Lah, 52. See also. Bad)chan Lai v. Narottam Dutt, 143 Ind.Cas. 
423 = (1932) A.L.J. 1090 = A.I.R. 1933 All. 59; Mahomed v. Piroj Shau ), 
138 Ind.Cas. 337 = 34 Bom.L.R. 697 = A.I.R. 1932 Bom. 341 ; Bhalan Sha 
v. Mir Hossain, A.I.R. 1933 Sind 295=27 S.L.R. 327 = 145 Ind.Cas. 
439; Babubhai v. Madhooji. A.I.R. 1931 Bom. 343 = 134 Ind.Cas. 
705 = 33 Bom.L.R. 756; Hurrnuhhraj v. Japan, A.I.R. 1922 Cal. 399 = 
66 Ind.Cas. 342. An award of the arbitrators travelling beyond the 
reference and not warranted by the terms of reference is unenforceable. 
Chunna v. Lala, 151 Ind.Cas. 338 = A.I.R. 1934 All. 117. If a party to 
a suit which has been referred to arbitration wishes to challenge a term 
or a clause in the award on the ground of its being beyond the reference 
to the arbitrators, the only way in which he can do it is by taking objec¬ 
tions to the award in the course of the suit in which the award has been 
made. Sarafuddin v. Jibanessa, 39 C.W.N. 716. The arbitrator is at 1 
liberty to reserve some parts of a reference to be dealt with separately 
but unless those parts are decided the award cannot but be taken to be 
incomplete provided the parties themselves did not expressly agree that 
the arbitrator was to give his award on the other points separately and 
that the same award might be taken as an entirely valid award whilst 
the award on the parts yet undertermined subsequently made would be 
treated as another and independent and separate award. Ashutosh Ghosh 
v. Sudhangsu Bhutan, 151 Ind.Cas. 916 = 59 C.L.J. 39 = A.I.R. 1934 Cal 494. 

Where after refeience to arbitration, the defendant subsequently offers 
to be bound by the oath of the plaintiff and the plaintiff makes the 
oath, but the arbitrators ignoring such offer make the award, the court 
is not competent to modify the award. Darnodar v. Day a Sanker, A.I.R. 
1933 All. 956. In adjudicating the amount payable by one party to ano¬ 
ther, an arbitrator has full power to direct payment bv instalments. The 
directions as to the number, amount, mode and time of payment of these 
instalments are, therefore, matters within the discretion of the arbitrators 
and are essential parts of the award which the court has no more power to 
modify than it has to enhance or reduce the total sum found payable by 
the arbitration. Even if the order fixing the instalments is erroneous, harsh 
or oppressive, the error is one of substance in the adjudication of the dis¬ 
pute! and not of form which could be amended without affecting the deci¬ 
sion. /. Kaikabad v. F. Khambatta , A.I.R. 1930 Lah. 26 = 124 Ind.Cas. 339 = 
11 Lah. 342 = 31 P.L.R. 668. See also, Jawahar Singh v. Mul Raj, 8 All 
449 — /1886) A.W.N. 210; Ratnsarup v. Binda frrosad , 12 O.C. 23 = 1 Tnd. 
Cas. 328; Parma Dat v. Bipju, 78 P.R. 1916 = 40 P.L.R. 1917 = 25 Ind. 
Cas. 887 = 124 P.W.R. 1916; Bansilal v. Gopal Lai, A.I.R. 1928 Lah. 
849 ; Mahindra v. Suresh Chandra, A.I.R. 1925 Cal. 232 ; Gopal Dinkar 
v. Ganesh Narayan, A.I.R. 1921 Bom. 191=45 Bom. 512. 
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Where in a suit for dissolution of partnership and for accounts, the 
plaintiff claims interest which the defendant says he is not liable to pay 
and the matter in dispute is referred to arbitration, one of the points 
referred being whether the defendant is liable for any money and, if so, 
the amount due, it is not an error on the part of the arbitrator to include 
in his award the sum payable by the defendant as interest both on sums 
advanced to the firm, and on those advanced to the defendant for his 
personal use, and also for the period before and after the suit and up 
to the date of the award. Jaharmal v. Birinchi . 56 Ind.Cas. 941. A 
court cannot add a direction of its own in the award. J. Kaikabad v. F. 
Khambatta , AIR. 1930 Lah. 26=124 Ind.Cas. 339 = 31 P.L.R. 668. 


859. Ss. 15, 16, 17—Setting aside an award—Application for— 

If any party desires that an award be set aside he must apply to the court 
within the time prescribed by Art. 158 of the Limitation Act. The word 
“the court” in s. 17 means the particular court in which the award has 
been filed, under s. 14(2). Section 17 certainly does not confer jurisdic¬ 
tion upon any court to pass a decree on the basis of an award regardless 
of whether its jurisdiction has been invoked under s. 14 by the arbitrators 
filing the award or bv any party's application for its being filed. Sections 
15. 16 and 17 prescribe the acts that can be done by the court in which 
the award has been filed under s. 14(2). The four sections are to be read 
as connected with one another. A mod Kumar v. Mari Prasad , A.I.R. 
1958 All. 720. 


860. Clause (1>)—Where the award is imperfect ir» form etc.- 
This clause permits the modification or correction of an award where 
the award is imperfect in form or contains any obvious error which cant 
be amended without affecting such decision. But this cannot be strained 
to give the court jurisdiction to record findings on question which the 
arbitrator has not decided. Tutjamal v. Bihhchand, A.I.R. 1943 Sind 
131 =(1943) Kar. 395=209 Ind.Cas. 420. Where an award is imperfect 
in form and contains an obvious error it can be corrected under this 
clause. An issue whether a particular property was endowed property, 
and whether it was partible or not, was referred to arbitrators for deter¬ 
mination. The arbitrators decided that it was not endowed property 
but held that it should not be partitioned and must continue as endowed 
property. Held that the award contained an obvious error which the 
court was competent to modify and correct. fani Durlabh v. Jani Lajja, 
2 Ind.Cas. 858. The court is bound to correct any obvious mistakes or 
slips in an award in the same manner in which mistakes in decrees are 
corrected and it is not necessary that any formal application should be 
made by a party for this purpose. For this reason no specific provision 
is made in the Limitation Act for applications to correct the award. 
Hytler Sahib v. Girin Chcttiar, 19 Ind.Cas. 496 = (1913) M.W.N. 338 = 
13 M.L.T. 349 = 24 M.L.J. 483. The award must be couched in a form 
which would lead to finalitv and must not be put in a form which 
incites the parties to embark upon further litigation. Sreelal Afangtulal 
v. Madan , 88 Ind.Cas. 49 = A I R. 1925 Cal. 599 = 52 Cal. 100. Where in 
a mortgage suit referred to arbitration the arbitrator did not allow interest 
on sum found tine, the alleged mistake is not such as would entitled the 
plaintiff to treat the award as a nullity and the mistake is one which, 
might be recitified bv an application to the court. I\azir Monzoorad v. 
Mchidi Begam, 7 C.L.R. 206. 
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D L n * ar Z' Ganesh Narayan, 59 Ind.Cas. 785 = 22 Bom.L.R. 
. ° u ® on ?;. ^ 12, Macleocl C.J. said : “All questions of misconduct 
agamst the arbitrators had been dropped, and the only suggestions which 
would be made against the award should have been made under sub- 
pa lagiaphs (b) and (c) of paragraph 12. But the court in effect directed 
the Commissioner to sir in appeal on the award of the arbitrators with 
icgard to the three disputed items, and when the Commissioner suppor¬ 
ted the decision of the arbitrators, the court itself sat on appeal on the 
decision of the Commissioner. But the only powers the court had under 
paragiaph 12 ( b ) and (c) were either to amend an obvious error which 
could be amended without affecting the decision, or to rectify a clerical 
mistake or an error arising from an accidental slip or omission. It can¬ 
not be said that the court has amended an obvious error which could be 
amended without affecting such decision, because the decree of the court 
was entirely different from the award of the arbitrators. Nor can it be 
said that the court has rectified a clerical mistake or an error arising 
from an accidental slip or omission. The court went into the merits of 
the dispute as regards those three items and came to a conclusion of its 
own, with the result that a very distinct alteration was made in the award. 
Where the parties agreed to have their disputes decided by their arbitrators, 
they agi eed to accept the decision of the arbitrators whether it might he 
Tight or wrong and the court can only alter the award within the limits 
laid down by the Second Schedule. There is a recent decision— Shyarnlal 
v. Parshottarndass, 58 Ind.Cas. 585=42 All. 277=18 A.L.J. 241=2 U.P. 
L.R. (All) 104—where it was decided that ‘it is not a ground for remit¬ 
ting an award on matter referred to arbitration or for setting aside an 
award that the arbitrator has made a mistake in arithmetic, and appa¬ 
rently unintentionally has awarded a larger sum of monev to be paid bv 
otie party to the other than he would have awarded if his attention had 
been directed to the mistake’. This is a stronger case, because the 
arbitrator s attention was directly drawn to the objections made to them 
and they finally decided what their award should be after hearing those 
objections”. See also, Mohendranath v. Sureshchandra, 80 Ind.Cas. 10 = 
A.I.R. 1925 Cal. 332. In J. Kaihabad v. F. Khambatta, A.I.R. 1930 Lah. 
26 = 124 Ind.Cas. 339=11 Lah. 342 = 31 P.L.R. 668, the court observed : 
“Nor can it be said the award in this case contained any ‘obvious error’ 
which could be amended ‘without affecting the decision on the matter 
referred’. It is settled law that in adjudicating the amount payable by one 
party to another, an arbitrator has full power to direct payment by 
instalments : Jawahar Singh v. Mnl Raj, 8 All. 449, and Ram Sarup v. 
Ifindra Prasad, 12 O.C 23=1 Ind.Cas. 328. The directions as to the 
number, amount, mode and time of payment of these instalments are, 
therefore, matters within the discretion of the arbitrator and are essential 
parts of the award which the court has no more power to modify than 
it has to enhance or reduce the total sum found payable by the arbitration. 
Even if the order fixing the instalments is erroneous, harsh or oppressive, 
the error is one of substance in the adjudication of the dispute, and not 
of form which ‘could be amended without affecting the decision' : see in 
this connection Parma Dat v. Bipju , 78 P.R. 1916 = 40 P.L.R. 1917 = 35 
Ind.Cas. 887=124 P.W.R. 1916. Bntisilal v. GopaUal , A.I.R. 1928 Lah. 
849 ; Mahindranath v. Sureshchandra , A.I.R. 1925 Cal. 332, and Gopal 
Dinkar v. Ganesh Narayan, A.I.R. 1921 Bom. 191=45 Bom. 512.“ 


861. Clause (c)—award containing a clerical mistake, etc.—In 
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Mumtaz Ali v. Mohammad Sadat Ali , A.I.R. 1932 Oudh 293 = 9 O.W.N. 

803 = 140 Ind.Cas. 412, the courrt observed : “Paragraph 12 (c), Schedule 

II, Civil Procedure Code, expressly lays down that where the award 

contains a clerical mistake or an error arising from an accidental slip or 

omission the court may by order modify or correct such an award. It is 

uue that the Allahabad High Court in Shyamlal v. Parshottamdass, A.I.R. 

1920 All. 45 = 58 Ind.Cas. 585 = 42 All. 277 [where Piggot, J. observed : 

“When parties submit a particular matter to the final decision of an 

arbitrator selected by themselves, they take chance of his making a clerical 

or arithmetical error, just as much as they take their chance of his 

misinterpreting a document or refusing to believe the oral evidence ol a 

perfectly trustworthy witness’], as quoted above, did lay down that an 

aiithmetical error was no ground tor setting aside the award ; but it is 

to be noted that the application in that case was made under para. 20, 

Schedule II, Civil Procedure Code ; in other words, in the Allahabad case 

the matter in dispute was referred to arbitration without the intervention 

of the court whereas in the case before me the arbitrator was appointed; 

through this court. In this connection it is significant to note Chat para. 

21, Schedule II, Civil Procedure Code, while referring to paras. 14 and 15 

omits all mention of para. 12, Schedule II. This omission to my mind 

leads one inevitably to the conclusion that the court s power to modify 

or correct an award on the three grounds mentioned in para. 12, Schedule 

II, even after it has been embodied in a decree of the court has been left 
untouched. 


based 
itseli. 
affect 
at by 


It, therefore, seems to me upon a careful consideration of the 
piovisions of para. 12, Schedule II of the Code of Civil Procedure, as 
well as ol sections 151 and 152, Civil Procedure Code, that this court, 
has got the power to amend the decree in this case although it is 
upon an award and to correct the accidental slips in the award 
In so doing neither the decree nor the award is so altered as to 

him OI Ri n » 1 iiA ni * entl0, u- of lh f. arbitrator and the decision arrived at by 
made hv * llowi . n S thls application and correcting the accidental slips 
parties^. t ^ ie ,. ar ^ Itrator »i his award substantial justice is done to both 

• . In thc * earhe y P art tl *c judgment, the court observed : “A 

Nar^anni°l * ""/f f / UdgC ° f thc Madras High Court reported as Lakshmi 

earned AIR 1927 Mad * '20, was further cited by the 

i , , counsel f pr Nanpara in support of his contention that when a decree 
ad been passed in accordance with the award, an arithmetical mistake 
contained in documents on which the award was based could not be correct¬ 
ed by the court on an application under section 152, Civil Procedure Code 

ie,n< " d y th e aggrieved party was by appeal or revision. ' 

U ivr ?K de v ° f i lVl1 , PrOCedur . C ,s not exhaustive and Judicial Tribunals 
ia\c always, when the necessity arose, acted upon the assumption of their 

Pp ssess cd of an inherent power ‘to act c.v dchito justitiae and to do 
lhat real and substantial justice for die administration foi which thev 

alone exist.—See Hukumchand v. Kamalanand Sing, 33 Cal 927 — 3 
67. * 

dt iy therefore that the new section 151, Civil Procedure Code lays 
down that civil courts have power to make such orders as may be necessary 

' a e „d it°h iUSt h iCC T l ,r , preV T t a "> a * ,use of the process ^fth^ 
comt . and n has been held that the court has an inherent power to 
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amend decrees and orders even in cases not covered by section 152, Civil 
Procedure Code. 


“Section 152, Civil Procedure Code, lays down that clerical or 
arithmetical mistakes in judgments, decrees -or orders or errors arising 
therein from any accidental slip or omission may at any time be corrected 
by the court either in its own motion or on the application of any of 
the parties.” 

Under this clause the court is authorised to rectify a clerical mistake 
or an error arising from an accidental slip or omission. To correct an 
error of calculation or arithmetic and to award a different decision from 
that awarded by the arbitrator cannot come under this clause. Gopal 
Dinkar v. Ganesh Narayan, 59 Ind.Cas. 785 = 22 Bom.L.R. 1416 = 45 Bom. 
512. Where there is on the face of the award a patent inconsistency, such 
as a fiat contradiction in measurement, or a mistake of arthmetical calcu¬ 
lation, it is open to the court to which application is made for filing the 
award, on a patent error of that sort being pointed out, to send the award 
back to the arbitrators to correct it before a decree is passed in accordance 
with it. Harprosad v. Raghubar Dayal, 74 Ind.Cas. 817 = 21 A.L.J. 541 = 
45 All. 628. 


An award was made upon the basis of certain figures contained in 
certain documents relied on by both the parties and a decree was passed 
according to the award without any objection from any of the parties. 
It was subsequently found that there was a mistake in the figures, on which 
the award was based, and the party who was affected by the mistake 
applied for correction of the error. It was held that the application was 
not to correct an error patent and apparent on the face of the record, 
but to go much deeper into the matter and to reopen the accounts and 
the figures at which the arbitrators had arrived and the remedy lay either 
by review or appeal. Makan Lakstimi v. Alakan Butchayya , A.I.R. 1927 
Mad. 720 = 53 M.L.J. 38 = (1927) M.W.N. 242 = 103 Ind.Cas. 829. But the 
court is bound to correct and obvious mistake or slip in an award in the 
same manner in which mistakes are corrected. Hyder Sahib v. Giria 
Ckettiar , 19 Ind.Cas. 496 = (1913) M.W.N. 338 = 13 M.L.T. 349 = 24 M.L.J. 


483. 

862. Limitation.— No specific provision is made in the Limitation 
Act for applications to correct an award under this section. Hyder Sahib 
y.Giria Chettiar , 19 Ind.Cas. 496 = (1913) M.W.N. 338 = 13 MIT 349 
= 24 M L T 483 An objection under para. 12 or para. 14, Schedule II, 
Civil Procedure Code, is something different from an objection under para. 
15 ' and Art. 158, Limitation Act, applies only to objection under para. 
15 where the application is to set aside the award completely. Where a 
prayer is only for the modification or the remission of the award, the prayer 
comes within para. 12 or para. 14, and consequently Art. 158 is not 
applicable. Kirotti v. Beharilal, A.I.R. 1933 All. 648 = (1933) A.L.J. 519 
==146 Ind.Cas. 596. In the above case the court observed : “I am 
supported in my view by the case of Appaya v. Venkataswami, A.I.R. 
1919 Mad. 877=47 Ind.Cas. 597, and the case of Hyder Sahib v. Giria 
Chettiar (supra). The application of the defendant dated 2nd January, 
1932, was an application not for setting aside the award but for ignoring 
a portion of it and modifying it accordingly and is not barred by 10 
days limitation prescribed in Art. 158.” See also Mamidi Appayya v. 
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Vedam Venkataswamy, 47 Ind.Cas. 597 = 8 M.L.W. 171 ={1918} MWN 
477 = M.L.T. 102. 1 ’ lvl vv iN - 

863. Appeal.—An appeal lies from an order modifying or correc- 
ung an award Fide section 39 (1) (Hi). See also. Ram Sarup v. Bindra, 1 

lnd '9* s - ? 28 ~ 12 °- C - Bul appeal must be limited to the 

modifications and corrections only and no other ground can be urged in 

the appeal. /. Kaihabad v. F. Khamabatta, A.l.R. 1930 Lah. 26 = 124 

Ind.Cas. 339 = 11 Lah. 342 = 31 P.L.R. 668; Munshi v. Surajlal, 17 C.W.N. 

617. But the decree on such award is not appealable. Nanak Chand v. 

Ram Kishen, A.l.R. 1933 Lah. 139 = 141 Ind.Cas. 72 = 34 PLR 34 In 

rhe above case the court observed: “Under para. 12 a court may modify 

or correct an award under certain conditions and surely when it does so 

properly it is that award and not the original one with which the decree 

must accord. There would be no point in permitting the court to modify 

or correct an award and allowing an appeal from such an order and 

aw-. I lr| nS1 Th ng ^ ,n the C ?T mak,n S a decree in accordance with the original 
award. The decree of the trial court being thus in accordance with the 

UnH^ n ° aPP la y and lt Allows that a second appeal is not competent, 
nder sub-section (2) ot section 104, no appeal lies from any order passed 

DistHrr ea T ^ l u"' 0 ? and consequently the appellate order of the 

i U DDfabhl^ S % Uph0 dln ^I he -,T dlfiCat ' On ° £ the award is final and not 
370 miml r See a, 1 / 0 ’ * Iar ',‘ lal v - Sajjad Hussain, A.l.R. 1926 Oudh 

1930"Lah. 2i9 ' ' MaZ '' ar Ali v ‘ Fateh Din > ' 1 Lah. 342 = A I R. 

simde 6 t.‘,H„? rd ? r K f “ 8in § le Jndge of a Small Cause Court.—Where a 
K j 8 f • Presidency Small Cause Court modifies an award 

an awaJd a an!5 r T rS ’f h,S decision does not amount to a decree passed on 

Cause Cm,r? therefore an application to the Full Bench of the Small 

878-24 M L 1 f, “Trf r “T'o 0 ""' v ' Subba ™y“> A.l.R. 1926 Mad. 
«1 4 MLJ, ‘ 06 = 95 Ind.Cas. 442 = (1926) M.W.N. 772 = 51 MLJ 498 

does notsn!cTfv?h 8 * 6 ’ V’ 3 °- Whe « the award for payment of money 
remit the awlL a ' Ct “ al amount to be paid the court has jurisdiction to 
the Enelish Ari?, ° n - the A ground of uncertainty and misconduct under 

(1958) f W.UR. 398. 0rl ' 95 ° SCCti ° n 22 and 20 - Marguties v. Dafnis, 

An aton'd chief f Wcm,5°“T * ’ wh « ,her becomes a decree—old law.— 
becomes executah?e because ^ bled in court. It only 

by filing an award it hero decre f The merger would only take place if 
merged^in the deem Z a ,, decr . e f e . * n wh,ch case the 'lie award would be 
12 = 45 Bom LR 904 ' t ' V ‘ B ' lbubhai - A.l.R. 1914 Bom. 

15th July 1940 and the A, I ! ab °' A CaSC lhe awa,d was made on the 

1940. J !>' tfi't cLjL bi r t rse,w C ed Ca, "-An lt ° f °'T °" > St ^ 

and logical conclusion of a ’reference What S 4 f' 15 ^ necessai Y 

Act shall apply only to rhn „ r What , S ‘ 48 sa y* t* that the new 

on which the Act comes into fo.r ' C "W ? vluth commence after the date 
oil that date, the new Act sh ill L, tb , ere are any references pending- 
opinion the expression Vefe. • • a PP'>' to those references. In my 

^fnioTat y^wi^ich t e r- Ni r r h to 
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cation of the New Act, and the provisions of the new Act, do not apply 
to such an award.” 


16. ( 1) The Court may from time to time remit the award 

Power to remit or an y matter referred to arbitration to the 
award. arbitrator or umpire for reconsideration 

upon such terms as it thinks fit— 

(a) where the award has left undetermined any of the 
matters referred to arbitration, or where it determines any 
matter not referred to arbitration and such matters cannot be 
separated without affecting the determination of the matters 

referred ; or 

( b ) where the award is so indefinite as to be incapable of 
execution ; or 

(c) where an objection to the legality of the award is appa¬ 
rent upon the face of it. 

(2) Where an award is remitted under sub-section (1) the 
Court shall fix the time within which the arbitrator or umpire 
shall submit his decision to the Court ; 

Provided that any time so fixed may be extended by subse¬ 
quent order of the Court. 

(3) An award remitted under sub-section ( 1) shall become 
void on the failure of the arbitrator or umpire to reconsider it 
and submit his decision within the time fixed. 

867. N.B. —This section is based on para. 14 of the Second 
Schedule of the Code of Civil Procedure of 1908, section 13 of the 
Indian Arbitration Act of 1899, and section 10 of the English Arbitration 
Act of 1889. See now S. 22 of the English Arbitration Act of 1950. 


Paragraph 14 of the Second Schedule of the Civil Procedure Code, 
1908, ran as follows: — 

14. The Court may remit the award or 
Where award or matter any matter referred to arbitration to the 

referred to arbitration may be reconsideration of the same arbitrator or 

remitted. umpire, upon such terms as it thinks fit,— 

(a) wh er e the award has left undetermined any of the matters referred 
*■ > to arbitration, or where it determines any matter not referred to 
arbitration, unless such matter can be separated without affecting 
of the matters referred ; 

(b \ where the award is so indefinite as to be incapable of execution ; 

(c) where an objection to the legality of the award is apparent upon the 

face of it. 


868 Changes.— This section deals with the court’s power to 
remit and award for reconsideration. Sub-clause (1) repeats with slight 
change paragraph 14 of the Second Schedule to the Code and the 
remaining sub-sections reproduce the substance of the first sentence of 
paragraph 14._ Vide Notes on Clauses. “The alteration made in sub¬ 

section (1) is merely a drafting improvement. In sub-section (2) we have 
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provided for possible extension of the time within which the arbitrator 
or umpire shall submit his decision.”— Report of the Select Committee. 

869. Origin.—Section 13 of the Indian Arbitration Act of 1899 is 
based on section 10 of the English Arbitration Act of 1889, which again 
re-enacts the Common Law Procedure Act, 1854, section 8 [Mills v. 
Buyers, (1856) 3 K. Sc J 66], and all cases decided under section 8 of the 
last Act may be cited under this section. In re, Keighley, (1893) 1 Q.B. 
411. Para. 14 of the Civil Procedure Code is based on section 520 of 
the Civil Procedure Code of 1882. 

870. Power of court apart from this section—object of this 
section.—In In re Keighley Alaxteud & Co., (1893) 1 Q.B. 405 at pp. 
407-408, Lord Esher, M.R. said: “The Arbitration Act of 1889, in 


great measure, follows the provisions of the Common Law Procedure 
Act, 1854 ; if, therefore, any part of it is enacted in the same terms as 
those used in the Common Law Procedure Act, then, according to the 
rules which govern the decisions of the courts, if decided cases have 
determined the construction to be placed on the Common Law Procedure 
Act, we must adhere to those decisions when we are called upon to 
place a construction upon that part of the Arbitration Act in which the 
same language is used with regard to the same subject-matter. Now, 
the provisions of both these Acts as to referring back the decision of an 
arbitrator for reconsideration had their origin in the following reason, 
as has been frequently pointed out; previously to 1854 there had been 
in many cases submissions to arbitration containing a clause authorising 
a lcfcicnce back to the arbitrators; while in other cases there had been 
no such clause in the submission ; and it had been decided that, in the 
absence of such a clause in the submission, the court could not refer back 
the award, but where there was such a clause the award could bo 
relerred back, although only on certain specified grounds. The effect 
o both these Acts is to treat all submissions to arbitration (whether 
made by consent or compulsorily) as though they contained a clause 
giving the court power to refer back the award to the arbitrator or 
umpire, and we must therefore consider the present arbitration as 
though it had been an old arbitration—that is to say, prior to 1854 — 

.«o m.w.n , 85 4g” fjiij 

k‘ wstWe s%r»-xnz tssss 

kjsK •» ,«'•>»• ■&j£r« i a.r ~ a 

sxjui 

h uuucr tnc Indian Arbitration Act 1800 n,,* t 

ground urged for the o , 7 hut whether the 

.i -7- ne rem,ss ion of the award is or nor k .i 

Of S " b ; CC V„" W- w and (rt Of section 1 fi 

« 71 " Act ' 1 Snrkar s of Arbitration p o 0 o 

871. English caec-Cour.’s power ,o remit of i, 9 own motion _ 
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Under section 22 of the English Arbitration Act, 1950, the court is 
competent to remit of its own motion without any application being 
made. Remission is a step which a court is slow to take because there 
is no merit at all in arbitration unless awards are to be treated, if at all 
possible, as final on the facts. The court does not expect all awards to 
be perfect and will not remit them merely for minor clarification. The 
power ought not to be used to assist one side rather than the other and 
certainly not to relieve a party of the consequences of not making in time 
an application which he ought to have made. Universal Cargo v. Cital, 
(1957) 2 All. E.R. 70. 

872. Grounds of remission of award under the English law.—In 1 

this section the power of the court to remit the award or any matter 
leferred to arbitration is limited by clauses ( a ), ( b ) and ( c ) of sub-section 
(1). But neither in section 10 of the English Arbitration Act of 1889 
nor in section IS of the Indian Arbitration Act of 1899, grounds for 
remitting award are mentioned. In In re Montgomery, Jones & Co., 
(1898) 78 L.T. 407, Chi tty, J. observed: “There are four grounds upon 
which the matter can be remitted to an arbitrator for reconsideration. 
Those grounds are (1) where the award is bad on the face of it ; (2) where 

there has been an admitted mistake and the arbitrator himself asks that 

the matter may be remitted; (3) where there has been misconduct on'the 
part of the arbitrator; and (4) where additional evidence has been 
discovered after the making of the award.” So also where a dispute is 

referred to arbitration and in the decision of which question of law 

becomes material, the court can interfere if error as regards question of 
law appears on the face of it. But where a specific question of law was 
referred to an arbitrator as distinct from question of law which becomes 
material in deciding disputes, the court cannot interfere even when the 
error in law appears on the face of the award. Absalom Ltd. v. Great 
Western, etc., 102 L.J.K.B. 648 = (1933) A.C. 592=149 L.T. 193 = 49 T.L.R. 
350. See also. Barton v. Blacksmith, 150 L.T. 327 ; but see section 9, 
sub-sections (1) and (3), of English Act of 1934. The ground which 
would justify the court to set aside an award mav be considered sufficient 
to remit it. Hodgkinson v. Fernie, 27 L.J.C.P. 66 ; In re Montgomery 
Jones 6* Co., (1898) 78 L.T. 407. «The reported decisions of the court 
only show the principles which have guided the court from time to time 
in exercising its jurisdiction, and, though they may afford a valuable 
guidance, they do not restrict either the jurisdiction of the court in 
deciding other cases, or the duty of the court to look at the facts in 
each particular case. Banters and Midland Ry., (1906) 59 L.T. 23. See 
also Laycn v. L. P. T. P. (1944) 1 All. E.R. 432 ; Kisil MichefJ Ltd. v. 
Constant Smith, (1950) 1 K.B. 616. 

873. Grounds on which award could be remitted under section 
13 of the Indian Arbitration Act of 1899.—In U. M. Choudhury v. 
Jiban Krishna Ghose, 69 Ind.Cas. 995 = 49 Cal. 646 = A.I.R. 1922 Cal. 447, 
Sanderson, C.J. observed : “By section 13 (1) of the Indian Arbitration 
Act, 1899, the court has power to remit the award for the reconsideration 
of the arbitrator or umpire. This power, however, in my judgment, 
should be sparingly exercised and only upon certain well-known prin¬ 
ciples. The courts in England have always been exceedingly cautious in 
dealing with awards as was pointed out bv Kay, L.J. in Keighley and 
Durant, In re, (1893) 1 Q.B. 405 (414)=62 L.J.Q.B. 105 = 68 L.T. 61. 
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The passage is as follows : —“The courts have always been exceedingly 
cautious in dealing with awards. Prima facie, an award is final and not 
subject to appeal ; the arbitrator is chosen by the parties who presumbaly 
prefer a domestic tribunal which is not bound rigidly by the lules or 
evidence : and a mistake of law or fact is not, per se a ground for sending 
back the award of such a tribunal. The cases lay down with sufficients 
clearness die rules on which the court ought to act when asked to remit 
an award to enable us on this appeal to say that this case is brought 

within the rules.*' 

“In Hodgkinson v. b'ernie, (1857) 3 C.B. (N.S.) 189 (202) = 27 L.J.C-P. 
66 = 3 Jur. 818 = 111 R.R. 614, Williams, /. in his judgment (page 202 
of 3 C.B.) said : ‘The law has for many years been settled, and remains 
so at this day, that where a cause or matters in difference are referred to 
an arbitrator, whether a lawyer or a layman, he is constituted the sole and 
final judge on all questions both of law and of fact. Many cases have 
fully established that position, where awards have been attempted to be 
set aside on the ground of the admission of an incompetent witness or 
the rejection of competent one. The -lourt has invariably met those appli¬ 
cations by saying, ‘You have constituted your own tribunal’; you are bound 
by its decision.’ The only exceptions to that rule, are, cases where the 
award is the result of corruption or fraud, and one other, which though 
it is to be regretted, is now, I think firmly established, viz., where the 
question of law necessarily arises on the face of the award, or upon) 
some paper accompanying and forming part of the award. Though the 
propriety of this latter may very well be doubted. I think it may be 
considered as established. 

'In the case of Montgomery, Jones & Co, and Liebenthal & Co., 
In re (1898) 78 L.T. 406, the Court of Appeal was considering section 
10 of the English Arbitration Act of 1889, which is in all material respects 
similar to section 13 of the Indian Arbitration Act, and Smith, JL.J . at 
page 408 said :—‘I think that counsel for the respondents has correctly 
stated the law under that section. It was so laid down in Keighley and 
Durant & Co., In re. (1893) 1 Q.B. 405 (414) =62 L.J.Q.B. 105. I. for 
my part, have always understood the general rule to be that the parties 
took their arbitrators for better or for worse, both as to decisions of fact 
and decisions of law. That is clerly the law. There are, however, certain 
grounds upon which the matter may be remitted to the arbitrator for 
reconsideration. Those grounds have been correctly stated by the counsel 
for the respondents, and I will not recapitulate them. 

“The grounds upon which the court will remit the matter for recon¬ 
sideration, as stated by me, when appearing as counsel Cor the respondents, 
were (i) that the award is bad on the face of it, ( ii) that there has been 
misconduct on the part of the arbitrator, (Hi) that there has been an 
admitted mistake and the arbitrator asks that the matter may be remitted. 
( iv ) when additional evidence has been discovered after the making of 
the award. Chitty, L.J. in his judgment stated again these four grounds, 
and approved of them.” These are not, however, exhaustive. The 
grounds for remitting an award are much wider than those for setting 
an award aside under paragraph 14 ; but the jurisdiction is statutory and 
cannot be increased or decreased. Ahoohaker Latiff v. Reception Com¬ 
mittee, 171 Ind.Cas. 470 = 39 Bom.L.R. 476 = A I R. 1937 Bom. 410. 

874. Absence of objection by parties—Duty of Court.—The mere 
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fact that an objection was not filed by any of the parties to the award 
does not altogether absolve the Court from its responsibility of deciding 
whether there was a competent reference and whether the award was a 
valid award on the face of it. There are matters which really go to the 
root of the award itself and irrespective of any objection by the parties, 
these matters had to be decided by the Court before a decree could be 
passed on the basis of the award. Section 16 (1) (c) of the Arbitration 
Act itself provides for such cases, namely, where an objection to the 
legality of the award is apparent on the face of it ; then the Court may 
either remit the award or may supersede it and proceed to decide the 
suit on merit. Ueonarain v. Siabar Singh, A.I.R. 1952 Pat. 461. 


875. Remission on the ground of corruption by English Courts.— 

‘‘In a case decided before the 1889 Act [namely Dinn v. Blake, (1875) 
L.R. 10 C.P. 388] the grounds of review of an award were stated to be 
‘corruption or fraud’ : error appearing on the face of the award, mistake 
admitted by the arbitrator and accompanied by a request for review, and 
excess of jurisdiction ; but in so far as that case suggests that corruption 
on the part of the arbitrator would be a ground for remission, it is 
submitted that it would not be followed, it is difficult to conceive a case 
where an award would be remitted to arbitrator against whom, for 
instance, a charge of fraud had been made. In such a case it would 
be more proper that the award should be set aside ; indeed setting aside 
has been held to be correct remedy even when the arbitrator had acted 
bona fide, the complaint made against him being such that it is probable 
that his mind will be prejudiced against the party applying for the 
remission.” Russell, 15th Edn., p. 264. 


876. Scope of the section. —Section 15 enables the court to modify 
or correct an award under certain circumstances. This section empowers 
the court to remit the award to the arbitrator himself for reconsideration 
where there are omissions or defects therein which are such as cannot be 
modified or corrected by the court itself under section 15. Mohun Kishen 
v. Bhoobun, 7 W.R. 406; Bata v. Municipal Committee, 29 Cal. 854 
(P.C.) ; Tuljornal v. Bikhchand, A.I.R. 1943 Sind 131. ‘This section 
empowers the court to remit an award for reconsideration ll P^” c ^ tal J 1 
grounds specified in the section but upon no others. Per Oldfield, J. 
in Abdul Rahaman v. Yar Muhammad, 3 All. 636 (642) = (1881) A.W.N. 
34 ; but see Gopal v. Khetra, 22 C.W.N. 1933=46 Ind.Cas.195. This 
section empowers the court to remit a defective award only in the cases 
specified there in and in no others; Shree Meenakshi Mills Ltd ' v. Patel 
Bros., 71 I*A. 106 = 1944 A.L.J. 395 = 46 Bom.L.R. 841 =48 C.W.N. 590 
= AIR 1944 P.C. 76 = (1944) 2 M.L.J. 17 (P.C.). In Badruddin v. 
Amir Begum, 13 Ir.d.Cas. 520=14 O.C. 308, the court observed: ‘‘Nor 
is there any reason to suppose that the powers of the courts in India to 
review the proceedings of arbitrators are any more extensive than they 
are in England. These powers are defined in paragraphs 14 and 15 of 
the Second Schedule to the Code of Civil Procedure and, speaking 
broadly, the courts are authorised to interfere with the award on grounds 
personal to the arbitrator only when he is shown to have been guilty of 
corruption or misconduct or when he has acted after his jurisdiction has 
been withdrawn or when the award is, on the face of it, illegal, incomplete 
or indefinite” But see the opinion of Russell noted in the previous topic 
as regards corruption etc., on the part of the Arbitrator. It is also submitted 
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that the statement of law does not seem to be correct. Vide other cases 
rioted infra. Where the parties considering that the arbitrators’ knowledge of 
law is sound have chosen their tribunal to decide their disputes outside the 
courts, the courts are very reluctant to interfere with the decision of the 
tribunal and will only do so in cases mentioned in Schedule II, paras. 14, 
15 and 16, Civil Procedure Code. Raghupati v. Rarngopal, A.l.R. 1939 
Cal. 557. Schedule II, Civil Procedure Code, is exhaustive, and no court 
has jurisdiction to go beyond the provisions of this Schedule in order to 
determine whether an award made in an arbitration on reference in 
accordance with the provisos of the Schedule can be filed or not. Satis 
Chandra v. P. N. Das, 16 Pat. 742 = (1938) P.W.N. 228 = 175 Ind.Cas. 468 = 
19 Pat.L.T. 549 = A.l.R. 1938 Pat. 231. Where the arbitrator clearly holds 
that the plaintiff’s suit should be dismissed and that lie should be dismissed 
and that he should be directed to apply to the revenue authorities for parti¬ 
tion, the court acts wholly without jurisdiction for reconsideration in the 
absence of any of the grounds mentioned in para. 14 of Schedule II of 
the Civil Procedure Code. Sheokaran v. Kanhaya, 152 Ind.Cas. 1023 = 
37 P.L.R. 18 = A.l.R. 1935 Lali. 113. 

In Tallapragada v. J'a/lapragada, 9 Ind.Cas. 173 = 9 M.L.T. 251 = 
21 M.L.J. 263 = 2 M.W.N. 151 (F.B.), White, C. J. observed: “The 

grounds on which an award may be remitted are set out in section 520 
( = this section). It seems clear that under this section an alleged defect 
in the tribunal which gave the award is no ground for remitting it.” 
Similarly, an objection by a party that he did not agree to the terms of 
the reference does not give jurisdiction to the court under this section. 
Paint Bhagut v. Monohar Bhagut, 13 C.L.R. 171. Where obligations 
imposed in award complied between date of award and filing, it cannot 
be cjuestioncd on that ground. Annamalai v. Ramasivamy, 33 Ind.Cas. 
67 = (1916) 1 M.W.N. 203 = 19 M.L.T. 228. An award cannot be 
remitted simply on the vround that it is of a conditional nature. 
Venuswami v. Chelu/turi, 15 Ind.Cas. 573 = (1912) M.W.N. 901. An 
obvious slip on the part of the arbitrator is no ground for setting or 
remitting an award. Sreelal v. Madari, 52 Cal. 100 = 88 Ind.Cas. 49 = 
A.l.R. 1925 Cal. 599. A court cannot amend arithmetical mistake in a 
private award or remit award with such mistake for reconsideration. 
Raiz-ud-din v. Shuja-ud-din, A.l.R. 1925 Lah. 86. A plea of payment, 
even if valid, is no ground for setting aside an award but only for 
remitting it. Hakimutla v. Karim Bax, 86 Ind.Cas. 788 = A.l.R. 1925 
All. 393. So no court is entitled to add to the grounds of remitting set 
forth in this section and where the order of remittal is made on grounds 
not provided therein, the rcmital must accordingly be held to be invalid. 
Vengu Ayyar v. Yeggam Ayyar, A.l.R. 1951 Mad. 414=1950 M.W.N. 
/85 = (19:>0) 2 M.L.J. 642. A division ol the movable is not inextricably 
bound with the decision of the immovables. The objection that the 
award was ineffective as it did not divide the movables and left some 
ot the immovable properties joint cannot, therefore, be sustained. If 
there was any objection on this score, that could have been cured by a 
remission of the matter to the arbitrator under this section. ,Ramtaran x 
Adhar, A.l.R. 1953 Cal. 646 = 91 C.L.J. 267; see also Rani Bahadur v 
Sreekant , A.l.R. 1943 Pat. 285=22 Pat. 103. 

In a suit for partion and accounts brought by the widow of the 
deceased eldest coparcerncr in a joint Hindu family consisting of brothers 
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all disputes and matters of difference were referred to arbitrator on the 
application of the parties. The arbitrator made their award and filed it ini 
court. The court by its order held that that part of the award which directed 
payment of monthly maintenance to the plaintiff in lieu of his share was 
beyond the terms of reference and could not be accepted. The court 
then passed a decree in term of the award as accepted by it in the 
preliminary form by directing a partition by metes and bounds. Held, 
an appeal that in so far as it challenged the decree was not in accordance 
with or in excess of the award, was one under s. 17 and not under 
s. 39(v)(iii) Arbitration Act and was not barred by limitation. Mutuk 
Lai v. Drawpati % 64 C.W.N. 528=A.I.R. 1961 Cal. 103. 


The power of the court to remit an award which has been set aside 
is restricted by clauses (a)(b), (c) or S. 16(1) and therefore unless a case 
falls under any of these clauses, the court has no power to remit to the 
aibitrator or umpire. Phulchand v. India United, 63 Bom. L.R. 76 = 
1961 Nag. L.T. 151=A.I.R. 1961 Bom. 208. Section 16(1) empowers the 
court to remit the award or any matter referred to arbitration to the 
arbitrator or umpire for reconsideration upon,such terms as the court 
thinks fit. The power to remit the award is distinct from the power to 
remit any matter referred to arbitration. Brahma Swaroop v. Dewan 
Chand. 67 C.W.N. 647. 


877. Remission to new arbitrator. —It would seem that where, 
by the agreement to refer, the Court has power to appoint an arbitrator in 
place of one who has died, and an arbitrator dies before making his award, 
the award may be remitted to a new arbitrator appointed by the Court in 
accordance with the provisions in the agreement to refer. Russell, 15th 
Edn., p. 267 ; see also Lord v. Hawkins, (1857) 2 H. Sc N. 55. 

878. “Court may.” —T he court exercises this power even where 
die arbitrators are functus officio. In re Strienger,, (1901) 1 K.B. 105. 
In the above case Lord Alverstone, C.J. observed: “I think that the 
second award was bad. In my opinion, the old authorities are still 
binding upon us, and I think that when the umpire had made the first 
award he was functus officio. Having purported, as Mellish, L.J. puts 
it in Mordue v. Palmer, L.R. 6 Ch. 22 (31), to sign ‘a document as and 
for his award he is functus officio, and he cannot of his own authority 
remedy any mistake'. He was, therefore, not in a position to make 
another award. But I am clearly of opinion that under section 10 of 
the Arbitration Act, 1889, the court has a general power and jurisdiction 

to remit the matters referred to him for reconsideration.Speaking 

for myself, until I am corrected by the Court of Appeal, I think this is 
the kind of case in which the court could wisely exercise its discretion 
in sending the case back. And, if there is any matter which the parties 
desire to raise through the arbitrators, it can then be raised.” In case 
of arbitration in pending suit, the expression “court” includes the 
“court” to which the file has been transferred after the reference. The 
court to which the case is transferred is vested with all the powers posses¬ 
sed by the court which was originally seized of the case and such court 
can deal with the case in the same manner as the original court. 
Hurbhan Dat v. Ladli Singh , 146 Ind.Cas. 582=10 C.W.N. 1196 = A.I.R. 
193? Oudli 547 

It is entirely optional with the court to remit an award if such 
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award has determined any matter not referred to arbitration. Abdullah 
v. Ali Mercian, A.I.R. 1931 Lah. 215 = 12 Lah.L.J. 314 = 131 Ind.Cas 303. 
See also, Chohar Singh v. Geet Sijigh, 64 P.R. 1870 (F.B.) ;Sita Ram v. 
Dhani Ram, 92 P.R. 1903 = 35 P.JL.R. 1904 \Sant Singh v. Jiivan Singh, 
41 P.R. 1950 = 63 P.L.R. 1905; Union of India v. Bakshi Ram, 29 Punj. 
L.R. 572 = I.L.R. (1957) Punj. 1210 (remitting an award to the umpire 
for decision is discretionary). In Baxters and Midland Railway Co., 
In re, (1906) 95 L.T. 20 (23) Fletcher Moulton, L.J. said : “The reported 
decisions of the court only show the principles which have guided the 
court from time to time in exercising its jurisdiction, and though they 
may afford a valuable guidance, they do not restrict either the jurisdic¬ 
tion of the court in deciding other cases, or the duty of the court to look 
at the facts in each particular case.” The decision of the court will 
not be interfered with on appeal unless such discretion has clearly been 
misused. Odium v. Vancauuor City, (1915) 85 L.J.P.C. 95. 

879. Proper remedy—Remission or setting aside. —It has already 
been stated in certain cases an order for setting aside an award is a 
proper remedy, where the complaint made against an arbitrator is such 
that it is probable that his mind will be prejudiced against the party 
applying for the remission. Russell, 15th Edn., p. 264 ; Re Tidswill 
(1863) 32 Beav. 213. In the last named cases Rornilly, M.R. observed: 

1 he objection is. in my opinion, one which would make it inexpedient 
to [remit the award] ; because, notwithstanding the perfect honesty and 
bona fide of an arbitrator, it is impossible, where an award has 
been set aside and sent back upon such grounds, that there should not 
be, in spite of himself, some disposition to favour one side and a 
disposition to make it appear that the objection to the award were useless 
and that the sending it back was productive of no good.” Cited in 
Russell, Ibid. In N. D. Jaggi v. Ganga Ram , 76 Ind.Cas. 275, the court 
observed: Now whether an award should be set aside or remitted is 

a question of discretion by the court, and this discretion cannot be 
quesuoned by the Appellate Court. Odium v. Vancauvor City. (1916), 
' 795=85 L.jT.C. 95. In Annuing v. Harbley, (1858) 27 
145, it was held that unless the court thinks that the arbitrator 
longer be trusted, it will remit the award to him though 
miscarried in the conduce of the reference.” 

880. Sections 13. 16, 21 — 4t Anv matter 


L.J.Ex. 
can no 
he has 


. . ... -— -.• .. in difference—Matter 

*•11 un< * ec,< *ed. ;1 he parties had by their application agreed to refer 
all matters in dispute” to the arbitrator. The court in making the 
reference felt that in view of the admission of the defendant, arbitration 
was needed only about the difference between the claim and the sum 
admitted. The court accordingly ordered that this matter in difference 
between the parties should be referred to the arbitrator. Held , that 
though the parties desired that all the matters in dispute in the suit 
should be decided by the arbitrator including the plea about the legality 

- 1 , c ; ontl act f of agency, the court understood the parties to inean° that 
ie decision of the arbitrator was required only about the difference 
)etween the sum claimed by the plaintif] and the sum admitted by the 
cf end ants. The first award did not, therefore, decide the dispute. It 
is true that where though the dispute is on many points, the decision of 
he a. Imrator need not give his decision point by point. Where however 
the defendants ra.sed a specific issue about the legality of the contract 
of agency between the parties and the issue was one of the matters in 
60 
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dispute and the parties desired that it should also be referred to the 
arbitrator, but the Judge, however, misunderstood the position and did 
not refer it to him, the power to refer that portion of the dispute remained 
so long as the parties intended that it so referred. 

The parties agreed once again to refer it to the arbitrator and the 
action of the court in acceding to their request could not be said to be 
wrong. This, apart from S. 16 (1), the reference to the arbitrator of 
the issues on which there was no decision either expressly or by implica¬ 
tion was not improper. If the court lacked the power there was consen¬ 
sual jurisdicion in view of the agreement of the parties. The remittance 
of the award for a second consideration was with jurisdiction. It also 
follows that the second award was not a nullity. Haji v. Bhikam Chand, 
I.L.R. (1954) Nag. 514 = A.I.R. 1954 Nag. 306. 

881. Remit the award. —It has already been stated the power of 
the court in remitting the award is confined to the specific grounds 
mentioned in this section. But there is a difference of opinion whether 
the court can remit the award in part only. It has been held by the 
Judicial Commissioner’s Court of Sind that when an award is sent back 
by the court to the original arbitrator with direction to specify definitely 
the land awarded and return the award so amended, and the arbitrator 
instead of complying with the order goes afresh into the matter and 
makes a fresh award, thereby depriving the party of the award made 
in his favour the award cannot be accepted and the arbitrator is functus 
officio except as to that portion of the award which was ordered to be 
amended. Satumal v. Khundan Lai, A.l.R. 1929 Sind 164=116 Ind.Cas. 
590. In the course of his judgment Rupchand, A.J.C. said: “The 
question, therefore, arises, whether it was competent to the arbitrator 
to pass a new award diametrically opposed to the first when he was merely 
required to specify what lands were referred to by him. The following 
are the observations of Erie, J. in Johnson v. Latham, 20 L.J.Q.B. 236 = 

2 L.M. Sc P. 205 : ‘Suppose an award is good as to the three points, 

and bad as to the fourth, and sent back as to that alone, as at present 
advised. I am of opinion that the arbitrator is functus officio as to the 
three, and cannot alter his judgment as to them’. Our attention has not 
been drawn to any Indian decision directly bearing on the point, but it 
would appear that the principle enunciated by Lrle, J. would equally 
apply to the provisions of rule 14, Schedule II, Civil Procedure Code. 
In my opinion the arbitrator could not alter his judgment and nonsuit 
the plaintiff. His second award was beyond the scope of his authority 
and cannot therefore stand nor can a decree be passed on the first award 
unless it is amended by making it clear what lands it refers to”. See 
also, Anant Ram v. Gurditta WLal, A.l.R.. 1926 Lah. 519 = 7 Lah. 327. 

But in Tursi Ram v. Basdeo, A.l.R. 1926 All. 567 = 24 A.L.J. 705 = 
96 Ind.Cas. 531, Mukerji, J. observed: “There does not appear to be 
any piovision in the Civil Procedure Code by which a portion of an 
award may be remitted. The reasons are obvious. It is impossible to 
say for any person who is not arbitrator, how the arbitrator proceeded 
to frame his award. It may be that the portion objected to has an 
intimate connection with the portion which is not objected to. The 
arbitrators, therefore, must be given a free had to recast the award.” 
See also, Mohun Kissen v. Bhoobun , 7 W.R. 406 (407). In a case under 
section 13 of the Indian Arbitration Act of 1899 ( Aboobaker v. Reception 



S. 16] 


court's power to remit award 


475 


Committee, A.I.R. 1937 Bom. 410 = 171 Ind.Cas. 470 = 39 Bom.L.R. 
476), Wadia, J. of the Bombay High Court pointing out the difference 
between section 13 of the Arbitration Act, 1899, and para. 14 of the 
Second Schedule of the Civil Procedure Code, observe : “It must also be 
pointed out that there is a difference between the Civil Procedure Code 
and the Indian Arbitration Act, because the Code distinctly provides for 
iemitting all or some of the matters referred to arbitration for reconsi¬ 
deration by the arbitrator. So does section 10 of the English Arbitra¬ 
tion Act of 1889 But under section 13 of the Indian Arbitration Act 
of 1899, the court must, I think, remit the award as a whole, I do not 
think I have any jurisdiction to remit only a part of the award for 
reconsideration.” It <s submitted that the views expressed by Air. Justices 
Alukerji in the Allahabad case are not quite correct. The court was 
quite competent to remit a portion of an award under paragraph 14 of 
the Second Schedule of the Civil Procedure Code. This sub-section (1) 
is taken verbatim from paragraph 14 of the said Second Schedule and 

as such under this sub-section also an award may be remitted to the 
arbitrators in part. 


^ Judge remitted an award to the arbitrator and indicated particular 
matters which had to be dealt with by the arbitrator. In the final award 
the aibitrator submitted that he dealt specifically with these points and 
also gave certain directions for carrying out his decision on these matters 
into effect. Held, the other changes introduced in the final award were 
merely incidental or consequential. The changes fell within the scope 
of the questions remitted to him for reconsideration and the award was 
not vitiated. Damodar Das v. Basheshar Nath, AIR. 1936 Lah. 865. 


882. Remission of amended award—time to time.—After an 
arbitrator has amended his award, a further application may be made to 
remit it, and if it is defective it may be remitted again. The section 
empowers the court to remit the matter referred “from time to time.” 
would seem to be doubtful, however, whether an amended award 

K °!1 i bC rcn ? ltted or } account of an objection which existed and could 
< e been taken to it on the first or a former occasion. Russel, 15th 

AJLR ?960 6 Mad Ut 43 S . ee ^ ' 952 ^ 46 ' ' PerUm ° l ^ J ° h ” Dea ™’ 

tn Di8crc * ion “> '•emit ease—S. 13(b).—In deciding whether 

the one thC C °! ,rt * S faCcd with two conflicting principles. On 

and should h ^ award ln * hc form °f a special case is intended to be 
So far is ?hp C f regarded as final subject only to the point of law raised. 

It is for the are c ° ncer n etl 1' Should be regarded as entirelv final. 

1 e P arti es before the arbitrator to state the question or the 

t0 bC -' eft ,0 thc conrt^nd svhile it t 

so far as nossihle th thC / acts - !t 1S for thc Parties to ensure that, 

* r : PO fT le \ the relev ant facts are found. On the other hand there 

mult be aK d thC C ? urt ,)Cf ° rc ' Vhich case comes for argument 

by findings wMch betw ^ c " th . c P artic ? and should not be hampered 

isfeSriS©“ ft« 

volition it cannot be said rhJr »■£ ° r - a J l ! d K ^ Tr> remit of his own 

1 ,:>c sa,d that he exercises his discretion wrongly when 
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he accedes to an application by one of the parties. Universal Cargo v. 
Citan (1957) 3 All. E.R. 234. 

In case of arbitration by Bengal Chamber of Commerce it has been 
held that (1) an order remitting an award is made always under S. 16 of 
the Act and under S. 16, the consent order remitting the award must be 
construed as remitting it to the arbitration of the Bengal Chamber of 
Commerce according to the contract of the parties; (2) the Arbitration 
Agreement between the parties still remained operative even where an 
order to remit the award had been made by the court under S. 16 of 
the Act ; (3) the consent order did not impose any term that the Rules 
of the Bengal Chamber of Commerce and Industry will not be applicable 
at all or that the conduct of such arbitration will not be according to 
such rules of the Tribunal. As the rules of the Tribunal permitted 
reconstitution of a court, there was nothing wrong, illegal or invalid 
when the Bengal Chamber of Commerce reconstituted its court on the 
ground that one of the arbitrators at first selected was unwilling to act. 
D. L. Miller v. Daluram, 97 Cal.L.J. 199 = A.I.R. 1956 Cal. 361. 

CLAUSE (a). 

884. Clause (a)—scope of.—Para. 14 (a) of Schedule II, of the 
Civil Procedure Code, is only applicable when the matter not referred 
to arbitration but determined by the arbitrator cannot be separated 
without affecting the determination of the matters referred. When such 
matter can be separated, the proper remedy is that mentioned in clause 
(a) of section 15 and the court has no power to remit the award for 
reconsideration. Oulad Hussain v. Asmad Khan , (1936) A.M.L.J. 55. 
Where an arbitrator neglects to consider some of the matters referred td 
arbitration he is guilty of an irregularity under Schedule II, para. 14, 
and the award is vitiated. Peary Lai v. Mahesh Chandra, 149 Ind.Cas. 
396 = A.I.R. 1934 All. 493. Where a suit is referred to arbitration and 
the arbitrators left the main question to be decided by court, the award 
should be remitted for reconsideration. Santa Singh v. Kahan Singh, 
146 Ind. Cas. 22 = A.I.R. 1933 Lah. 530 = 6 Ind.Rul. (Lah.) 161. See also, 
Ganesh Narain v. Malida, 13 C.L.J. 299 = 10 Ind.Cas. 480; Bhagivan Das 
v. Shih Day a l, 92 P.R. 1913 = 22 Ind.Cas. 811 = 109 P.L.R. 1914. But 
withdrawal of question referred to does not amount to non-decision. 
Hari v. Lakshmi, 38 All. 380 = 14 A.L.J. 481=35 Ind.Cas. 833. It is 
well-settled that the award of an arbitrator must be a final decision on 
all matters requiring his determination and that it is the duty of the 
arbitrator to decide all matters referred to him. If he does not decide 
all the disputes, he commits a breach of duty. If the award has left 
undertermined any of the matters referred to arbitration, it is the duty 
of the court in a proper case to remit the award or matters so left undeter¬ 
mined to the arbitrator for reconsideration. Krishna v. Bani, 54 C.W.N. 
796; see also Gaja Sinha v. Sujat A!i, I.L.R. (1951) Hyd. 887 = A.I.R. 
1952 Hyd. 46. Though the award professes to determine all matters, 
in truth the arbitrator may not have applied his mind to and adjudicated 
upon some matter or matters. If there has been really no determination 
of some matter by the award the condition of section 16(l)(a) is satisfied. 
But a mere error of law or fact, even an error of arithmetic, is no ground 
for remitting the award. Rainarain v. Union of India, 91 C.L.J. 145. 

No doubt, where the award is a nullity, there is no power to remit 
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it. But the fact that the arbitrator undertook to decide something 
which was not referred to him, the matter referred to him, cannot 
normally avoid the entire award. This is clear for the provision of 
S. 16 itself because clause (a) of section 16(1) enjoins that the court 
must determine for itself whether it has been left determined or what 
has been determined in excess cannot be separated without effecting the 
determination of the matters referred. Such an error in the proceeding 
of the arbitrator do not make the award a nullity. The power under 
s. 16(1) (a) is discretionery. Babuji v. Ganpatrao, 1960 Nag. L.T. 447 = 
63 Bom.L.R. 40 = I.L.R. (1960) Bom. 834 = A.I.R. 1961 Bom. 123. 


88.). Part of dispute referred left undetermined. —Where the 
arbitrators have left undetermined part of the matter referred to arbi¬ 
tration the award cannot be filed. Biju Dhar v. Rajkaran , A.I.R. 1938 
Pat. 129=19 PL.T. 16 = 174 Ind.Cas. 592. In such a case if filed it can 
be remitted for reconsideration. Kunjlal v. Banwarilal, 48 Ind.Cas. 711 ; 
Armada Prosad v. Jogesh , 23 Ind.Cas. 862; Sadiq Ali v. Imdad Ali , 3 
All. 286; Hakim Vila v. Karim Bax , A.I.R. 1925 All. 393=86 Ind.Cas. 
788; Irrutolla v. Bhikari, 14 W.R. 469 = 6 B.L.R. 386; Janardan v. 
Sambhu, 16 Cal. 806 ; Rajnarain v. Juggesiuar, 14 W.R. 247 ; Purpshottam 
v. Jethabhai, 17 Ind.Cas. 33 = (1912) ll.W.N. 1076. In Ganesh Narain 
v. Malida Koer, 13 C.L.J. 399 = 10 Ind.Cas. 450, the court observed: 

In so far as the fifth ground urged on behalf of the appellants is 
concerned, we are of opinion that it is equally well-founded. It is well- 
settled that an arbitrator must be careful to see that his award is a final 
decision on all matters requiring his determination. The obligation so 
to decide depends upon the question whether the submission requires 
that all or only some of the matters in disputes are to be determined by 
,V in - W rl £ } 't°n v. Bywater, (1838) 3 M. ; W. 199 ; Randall v. Randall, 7 
E ast 81 t ; . Snmuel v - Cooper, 2 A. & E. 752; In re Wright , (1841) 1 Q.B. 

? 'JlT° rth V * H , Uhe ’ (1866 > LR * 1 Ex 251 : Doe v. Horner, H A. Sc 
r io : c S iT ; ., V ' Philips, 4 Bing. (N.S.) 37; Wakefield v. Lanelly, 3 De 
SlJ* V s - 11 • Mitchel v. Stanley, 16 East 58; WHkinsin v. Page, 1 Hare 

VV frV 1 o' Fa Z ari > 12 J r * Eq.Re. 483; and Boxves v. Fernie, 4 Myl. 

> l 5 ®! . S _f e also authorities collected in the Paws of England, edited 

h \r![ a ™ nl l hur y> E page 478. note (q). The same rule has been 

adopted m the American courts in a scries of decisions amongst which 

may be mentioned, Khirne v. Cotara, (1814) 2 Call. 61 = 14 Feed.Cas. 
732. and Smith v. Potter, 27 Vermont. 304 = 65 Am.Dec. 198. The 
position, of course, is different where the arbitrator is empowered to 

rr!, C qo C t^ r n J° re awar ds at his discretion, as in Dowse v. Cox, (1825) 3 
20 WnRhtson i v. Bywater. 3 M. & W. 199. and the decision of this 
in the case of Sasht Mukhi Dcbya v. Nabin Chandra. 4 C.L R 9*? 

nova/ 22 ta in e Hr° a, 1 Wit ! , ijI thi ' c,ass ” Sec also. Bhngu.an Das v Shtb 

„ IndCas - 811 = 109 P.L.R 1914 = 92 P R 101«i- R„ m ii Rnm v 

rl'* , ' Ind 'Cas. 481 = 14 C.L.J. 188; JnaneZraNath v SuZsh 

ChantWa A.I.R. 1928 Pat. 7 = f> Pat. 556 = 109 Ind.Cas. 821 ■ Annada v 

aTr 19oq r7 sIn’l 2 ?fi I t nd '? a j- 867Satumal v - Kundanlal, 116 Ind.Cas. 590 = 
A.I.R. 1929 Sind 164 ; Sadiq Ah v. Imdad Ali, 3 All 286 * Purushnttnm 

Cm £ a i R l925 Ca A S ,i 8 ^TJ c 107 « Uuuah v. 

1 ) p aintiff, which was a point expressly referred to the 



478 


THE ARBITRATION ACT 


[S. 16 


arbitrators. Similarly, in Dandekar v. Dandekar, 6 Bom. 663, there was 
an omission to determine one of the principal subjects of the dispute, 
viz., to make a division of the fields. Again in Hewitt v. Hewitt, 1 Q.B. 
110, and Ross v. Boards M 8 Adol. 8c Ellis, 290, there was a failure to 
determine finally the points referred. 

The reason of the rule is thus stated by a Bench of the Allahabad 
High Court consisting of Walsh, A.C.J. and Ryves, J. in Khublal v. 
Bishambhar Sahai, 82' Ind.Cas. 219 = 22 A.LJ. 919 = A.I.R. 1925 All. 103: 
“It is argued, on the one hand, that if an arbitrator chooses to undertake 
the decision of a variety of matters with the consent of parties, and he- 
deliberately, or by an oversight without the consent of the parties omits 
from his decision anything really material, it is sufficient to destroy the 
award. The reason for that is obvious. We are discussing, be it 
observed, an arbitration without the intervention of the court. The 
tribunal derives its authority only from the consent of the parties and 
from the momenjt when it goes outside that consent, either by omitting 
to decide what they have submitted to him, or by deciding something 
which they have not submitted to him, he ceases to be clothed with the 
legal authority from which alone he derives his jurisdiction. About that 
there has been no controversy before us. Similarly, there has been no 
controversy with regard to a corollary which follows. If in the course 
of events which have happened since he took upon him his office, it has 
become, impossible, or no longer desirable, either in the view of the 
arbitrator or in the view of the parties themselves, to decide any one or 
another of the points originally submitted, and the parties themselves 
realise that the arbitrator should disregard that point, the defect which 
would otherwise invalidate the award, ceases to be a defect.” Mukund 
Ram v. Salifr Ram , 21 Cal. 590 ('600) = 21 I.A. 7. See, Bhola Ram v. 

Hukum Chand, A.I.R. 1929 Lah. 831 = 117 Ind.Cas. 89; Alagu Pillai v. 

Veluchani , 74 Ind.Cas. 609 = A.I.R. 1923 Mad. 576; Hari Kumar v. 
Lakshmi Ram , 35 Ind.Cas. 833 = 14 A.LJ. 481=38 All. 380; Harakh) 
Ram v. Lakshmi, A.I.R. 1921 All. 384 = 60 Ind.Cas. 626; Anantlal v. 
Juada, A.I.R. 1930 Cal. 255 = 50 C.L.J. 323 = 125 Ind.Cas. 290: Jnanendra 
v. Suresh Chandra, A.I.R 1928 Pat. 7 = 6 Pat. 556 = 109 Ind.Cas. 821. 

It is open to parties to accept incomplete award. Anantalal v. 
Jnadasundari, 125 Ind.Cas. 290 = A.I.R. 1930 Cal. 255 = 50 C.L.J. 323 , 
Mukund Ram v. Salic; Ram, 21 Cal. 590 (600) = 21 I.A. 47 ; Ramji Ram 
v. Salig. Ram. 11 Ind.Cas. 481 = 14 C.LJ. 188; Jnanendra v. Suresh' 
Chandra, A.I.R. 1928 Pah. 7=6 Pat. 556 = 109 Ind.Cas. 821 ; but see 

A linen v. Veluchami, 74 Ind.Cas. 609 = 45 M.L.J. 76. In the absence of 

any obiection to an award by the party, the court it not bound to scrutinise 
the terms of the award, and satisfy itself before passing its decree, that 
it disposes of all the matters referred to arbitration ; and if the award does 
not so dispose of them, the court is not bound to remit the award under 
this section. Annamalai v. Annamalai, A.I.R.. 1933 Mad. 697 — (1933) 
M W N 83 i =38 M.L.W. 330 = 65 M.L.J. 376 = 147 Ind.Cas. 476. See also. 
Ram Bhajan v. Udita Pandey, 19 Ind.Cas. 405. It is not open to one 
of the parties to a suit, after having referred all the matters in dispute 
to arbitration, to withdraw a portion of the claim without the consent 
of the other party. Puma Chandra v. Kunja Behari, 46 Ind.Cas. 477= 28 
C L J. 275. But where after a reference to arbitration and before the 
making of an award, the parties interested arrive at an agreement as to one 
of the matters in controversy, and the arbitrator omits to decide the 
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matter, or to record as part of the award the agreement of the parties, 
the omision does not amount to such misconduct on the part of the 
arbitrator as would necessarily make the award bad. Harakh Ram v. 
JLakshmi Ram, 60 Ind.Cas. 626 = 18 A.L.J. 960 = 43 All. 108 = A.I.R. 1921 
All. 384; Hari v. Lakshmi, 38 All. 380=14 A.L.J. 481=35 Ind.Cas. 833. 
Where only ministerial acts remain to be done to complete the award, 
it is not incomplete for that reason. Venkata v. Padma Valli, A.I.R. 
1944 Mad. 324; Rarnji Ram v. Saligram, 14 C.L.J. 188 = 11 Ind.Cas. 481. 


When it appears from the evidence on the record that the parties 
agreed to the settlement of the dispute in a certain manner and gave up 
the remaining points which they apparently considered to be trivial, the 
incomplete character of the award cannot be considered to be fatal to 
its validity, when the arbitrator gives his award according to the agree¬ 
ment. Bhola Ram v. Hukum Chand, A.I.R. 1929 Lah. 831 = 117 Ind. 
Cas. 89. See also, Darbarilal v. Wasu Malik, 56 Ind.Cas. 115; Gobar- 
clhandas, v. Jaikissendas, 22 All. 224 = (1900) A.W.N. 52. An award cast 
in terms agreed upon by parties does not cease to be an award. Dulan 
Bai y. Sunderrao, A.I.R. 1938 Nag. 132 = 1.L.R. 1937 Nag. 449. If the 
parties abandon any claim before the arbitrators, that need not appear in 
the award ; the award would not be vitiated by absence of reference 
thereto, but it may be proved by the evidence of the arbitrator . Puru- 
shottam v. Jethabrai, 17 Ind.Cas. 33 = (19l2) M.W.N. 1076. An award is 
valid, where such award is made without survev according to arbitration 

H8H U l C «o A1R - 1924 Cal - 1051=28 Ind.Cas. 

888-82 Ind Cas. 341. Where defendant’s plea has not been considered, the 

lemittal and not setting aside of the award is proper. Hakirnullah v. 

Karim Baksh, 86 Ind. Cas. 788 = A.I.R. 1925 All. 393. Where an 

award decides some matters only, remaining matters cannot be consi- 

Lah. 874 = 29' V ‘ AI R 1928 

•(9 MT y, el ^ hami ’ 74 lndCas - 609 = (1923) M.W.N. 331 = 

(fma I L i T ' 36 ? = 8 Jr W - 26 = 45 M.L.J. 70 = A.I.R. 1923 Mad. 570, the 

addressed To C rh I o g ' eatc f, P° , tlon their argument lias been 

addressed to the plea that as the award was only partial, it is not valid 

Wiles 268 ferr A d Randa!l v - Knndatl, 7 East 81, and Bradford v. Bryan, 

An examination of these and other cases on the point ri.e. 
.id n v. Itiglct, Cro.Eliz. 839, Ormelade v. Coke, Cro Tac 355 Wriehtson v 
Byva er, 6 Dowl.P.C. 359. and Symonds v. Sroah.e, Txaunt. 549]sLo™ 

questio"ha l s* toV^ °| *? W th , at a P artial award is invalid, but that the 
a suhLer. of dec,ded on the intention of the parties, the matter being 

subject of contract between them. In the earlier cases an ex mess 

be 0 given on afl^n 11 ^ bU f latC , r aS i,n P lie<l contract that award should 
given on all points referred was held sufficient.” Where part of an 

and* is st-namM *? ^ i ? Valid - bci »6 excess of the arbitrators powers 
« nd is sc pat able from the rest, the remainder of the award is Food in 

he same way because of an omission on the part of the arbifrators to 
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to write a judgment and give his finding on each issue although he sets 
forth in the award all the issues seriatim. Narpat Rai v. Devidas, 14 
Ind.Cas. 371 = 13 P.W.R. 1911. See also, Ghulam Khan v. Muhammad 
Hussian, 29 Ind.Cas. 167=29 I.A. 51=6 C.W.N. 226 = 12 M.L.J. 77 ; 
George v. Vastian Soury, 22 Mad. 202 ; but see Luchmee Narain v. Pyle, 
2 N.W.P.H.C. 150. An arbitrator is not bound to determine a matter 
not notified as a matter in difference or which is merely a collateral 
question, though it may be necessary to dispose of it with a view to deciding 
the main dispute. Khanchand v. Kadumal, 15 Ind.Cas. 819 = 5 S.L.R. 
240 ; Rus v. Waters, 16 M. & W. 263 ; Kine v. Atkinson, (1847) April, 
16 Ex.Ch; Middleton v. Weeks, (1613) Cro.Jac. 200; Hawsworth v. 
Brammall, 5 My. Cr. 281. 

886. Remitting award—arbitrator deciding matters between the 
parties not referred. —-Where the arbitrator determines matters not referred 
to arbitration it is open to the court to remit the award to the arbitrator 
again. Abdulla Khan v. Ali Mardhan, 131 Ind.Cas. 303 = 12 Lah.L.J. 
314 = A.I.R. 1931 Lah. 215. In Narsing v. Ajodhya, 13 Ind.Cas. 118 = 
15 C.JL.J. 110 = 16 C.W.N. 256, the court observed: “In other words, 
as Lord Halsbury, L.C. said in Adams v. Great North of Scotland Railway 
Company, (1891) A.C. 31, the courts will not review awards upon the 
merits; they will not constitute themselves as courts of 

appeal to examine whether or not the conclusion at which 

arbitrator arrived is sound, both in point of law and in point of fact. 
This salutary doctrine, however, is subject to the fundamental rule that 
an arbitrator cannot go beyond the precise questions submitted ; it will 
not do for him to determine any claims or demands, though existing 
between the parties to the submission, save only those which they have 
agreed that he shall decide. This is sound on principle ; the submission 
furnishes the source and prescribes the limits of the authority of the 
arbitrator. The arbitrator is inflexibly limited to a decision of the parti¬ 
cular matters admitted ; he cannot take upon himself an authority which 
the submission does not confer. Price v. Popkin, (1839) 10 A. 8c E. 139 = 
2 P. 8c D. 304 = L.J.Q.B. 198 ; Pascoe v. Pascoe, (1837) 3 Bing. (N.C.) 898 = 
5 Scott. 117; Bail lie v. Edinburgh Oil Gaslight Company, (1835) C. Sc F. 
629 and Buccleugs, Duke of v. Metropolitan Board of Works, (1872) 
LR 5 H.L. 418 = 5 Exch. 221.” See also. Hide v. Petti, (1670) 1 Ch. 
Cas 185 * Mo shah el v. Konomutty, 15 W.R. 172 ; Mohammad Mumtaz v. 
Sakhxoat' AH, 28 I.A. 190 = 23 All. 394 = 5 C.W.N. 881. Again in 
Juggabandhu Saha v. Chand Mohan Saha, 31 Ind.Cas. 33 = 32 C.L.J. 237, 
the Court observed : “It is an elementary rule that the submission fur¬ 
nishes the source and prescribes the limits of the arbitrators’ authority 
and the award both in substance and in form must conform to the sub¬ 
mission. Consequently, as the- arbitrators are inflexibily limited to a 
decision of the particular matters referred, if the award extends to matters 
not within the scope of the submission, it is void as regards the portion 
in excess of the submission.” See also, Jagat Hari v. Moran, 26 Ind.Cas. 
73 ; Liloshah v. Bholanath, A.I.R. 1955 Lah. 52 ; Ramprotap v. Durga 
Das, 83 Ind.Cas. 300 = A.I.R. 1924 Cal. 567 ; Mohammed Ali v. Charat 
Shiah, 80 Ind.Cas. 596 = A.I.R. 1925 Sind 51 ; Kirparam v. Jawahir, A.I.R. 
1932 Bom. 375 = 34 Bom.L.R. 737 = 140 Ind.Cas. 761 ; Duttaram v. 
Harjimal, A.I.R. 1930 Sind 170 = 121Ind.Cas. 161; Krottapali v. 
Myeni, 95 Ind.Cas. 740 = A.I.R. 1926 Mad. 752. An award on matters 
of reference is without jurisdiction and if the extraneous matter cannot 
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separated the court is empowered to remit it. Ramaswami v. 
kataram, A.l.R. 1926 Mad. 201=49 M.L.J. 523=91 Ind.Cas. 745 ; 

_ n — . - IS _ - _ J » 1 1 /A W A k TV « /A v a 4 • . . 


be 

Venkataram, -- -- -j.-* , 

Mansa Ram v. Karla Ram, 76 Ind.Cas. 1007= A.l.R. 1923 Lah. 411 ; Cordi 
Bai v. Thakur Das. 60 P.R. 1896. 

Where the reference to arbitrators does not embrace the question as 
to who were the partners in a particular firm, the law does not allow 
them to assume jurisdiction over questions which are not referred to 
them. It is not necessary for the arbitrators to decide who the partners 
are. Kirparam v. Jawahar Sing, A.l.R. 1932 Bom. 375 = 34 Bom.L.R. 737 
= 140 Ind.Cas. 761. Where the award deals with a matter extraneous to 
the reference, which matter can be separated therefrom, the court may 
modify the award or remit to the arbitrators for correction. Mansa Ram v. 
Karta Ram, /6 Ind.Cas. 1007 = A.I.R. 1923 Lah. 411. Where the parties 
to the reference clothe the arbitrators with authority to make one award 
covering all of them and they act within the four corners of the authority, 
it is not open to some of the parties to contend that the arbitrators have 
misconducted themselves in making one award. In such a case neither the 
arbitration nor the award is improperly procured. Duttaram v. Hariimal, 
A.l.R. 1930 Sind 1/0 = 24 S.L.R. 145 = 121 Ind.Cas. 161. Where the case 
of a reference to arbitiation by parties, with respect to partition or pro¬ 
pel ty and adjustment of accounts, an award embodying matters not 
le erred to arbitration is delivered, the court lias the discretion to remit 
?! “ ot A° ***** such an award. Sanat Singh v. Jiwan Singh , 63 P.L.R. 
1 JO j - 4 i P.R. P.R. 1905; Sitararn v. Dhani Ram, 32 P.R. 1903. Where 
a matters in difference between the parties to a suit for money due 
on a bond were referred to arbitration, the arbitrator had power to 
aetermine not only the amount to be paid but also the mode of payment 

°£ what interest is to be paid. Ram Sarub v. Bindra 
4fi r / = i Ind.Cas. 328. See also, Uttam Chand v. Mahrnood, 

an 1 rh ^Ind.Cas. 285. Where a Judge refers a case to arbitration 
rr e P™ zc * tbe casc appoint the same persons as arbitrators in 
rriii^r •? som e other matters not connected with the case, the arbitrators 
aware/* 1 /?/*separate awards instead of mixing them up and giving a general 
di sn „’f a S h °° Nun da n v. Bunwarilal, 3 W.R. Mis. 27. One submission of 
Graham ^r?* sev< -ral contracts and a single award arc not invalid. 
Tradin', r„ G °' \, L Kewat <“"', •* S.L.R. 196 = 9 Ind.Cas. 712. In Graham 
court oLwed. C *“ ndulal ’ * 1R ^ Sj"d 228 = 159 Ind.Cas. 824, the 
h invalid R v U1 & es tbat one award in respect of several contracts 

and therr* * Ut cacb °* the contracts contains the same submission clause 
nf n ° reason wliy a single award should not be made in respect 

which *A»vw CC ^ ntraCtS ‘" 1 Ilc Il,erc facc that arbitrators had taken evidence, 
necessarily n. . }?» COVCr matters outside their jurisdiction, would not 
the aw-iirl it va i . date . tbe award or make their proceedings improper, if 
subra. * It is" f IS Wlthin thcir jurisdiction. Graham & Co. v. Kcwalram , 
whether to an arbitrator, who is empowered to decide 

on the vend™- shoul< * bc set aside, to pass an award setting aside the sale 
IndCas 57 h n a? * hc P mchasc -money. T'enu.sami v. Chilttkuri, 15 

co-shareVs incT. 2) - M W N * make partition amongst 

AIR 1094 dcs ri S ,u to award maintenance. Mur/idhar v. Mulchand , 

G 4 v r • 5 / = '° OI -J 226 = 73 Ind.Cas. 39. In Ram,las 

Observed ? 53 I,,d Cas - 337 = 13 S.L.R. 75, the court 

went bevond ^ contention under this heading is that the arbitrators 

to the reference N Uri ^ d,C V° n J >y clc 1 <K,1 “S P° in,s relating to the strangers 

nee. No doubt the ordinary rule is that, as the submission 

01 
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only refers to the arbitrator the question between the parties, the moment 
he touches the interest of the strangers, he exceeds his authority and his 
award is void. But this strict rule of English law obviously cannot be applied 
in partition cases like this, and the reference clearly referred the question 
of maintenance allowance and marriage and sradh ceremony expenses 
to the arbitrators. The plaintiff himself refers to the question or presents 
given to sisters, etc, and marriage and sradh expenses among those to be 
settled, and he is almost necessarily estopped from raising the plea like 
the present one. Unless such questions are settled, there would be no 
final settlement of the disputes and the defendants presumably would 
not have agreed to the arbitration.*’ 

So also where reference recited "You will make a decision of the 
movable and immovable property having considered what is proper and 
having made a just settlement. The decision we accept in every respect/* 
Held, that reference did not exclude power of arbitrators to make 
decision subject to such conditions affecting its tenor or devolution as 
could have been validly agreed to even by coparceners, themselves. Mst. 
Phi/la v. Kansam Singh, 71 Ind.Cas. 413 = A.I.R. 1923 Nag. 70. 

887. Scope of enquiry by Court.—No question can be put to an 
arbitrator as to what passed in his own mind when exercising his discre¬ 
tionary power on matters submitted to him. Ti Ti Ala v. Mohamed 
Iiusoof, A.I.R. 1940 Rang. 203. In Duke of Buccleach v. Aletropolitan 
Board, (1872) L.R. 5 H.L. 418 = 41 L.J.Ex. 137, Boronchesby observed : 
“The award taken by itself is something certain and fixed, and settles 
the rights of the parties ; but if evidence is admitted of the intention and 
the state of mind of the umpire when he made it, the certainty is destroyed, 
and its effect depends upon his memory, clearness of intellect, and perhaps 
upon his views and wishes taken up afterwards. Surely it would be a 
most dangerous thing after an award has been made which becomes of 
itself, the foundation or right, to allow any one to retain the power of 
explaining it away, or even of defeating it. We can properly investigate 
the acts of a judge or arbitrator in prosecuting a particular enquiry, and 
his judgment founded upon it ; but how can we investigate his secret 
thoughts or intentions ? He is the only master of them, and what he says 
must be conclusive, as there is nothing which can contradict or explain it. 

888. Award against a party, who is not a party to the reference. 

—In Rampratap v. Durga Prasad, 83 Ind.Cas. 300 = 28 CAV.N. 424 = 
A.I.R. 1924 Cal. 567, Mookerjee, J. observed : “If we test the award 
from the point of view of the provisions of the Civil Procedure Code, the 
arbitrators have plainly dealt with matters not covered by the submission 
and beyond the scope of the suit. The effect of a reference by the suit 
may be accurately described in the words of Lord Brougham in Baillie v. 
Edinburgh Oil Gaslight Co., (1835) 3 Cl. & F. 639 (659) : 'The judicial 
reference is an act of the court and does not take the cause out of the 
court : the court still retains control over it, but the mode of enquiry 
and the manner of trial alone is changed by the reference, and the forum 
of the arbitrator is, in this restricted sense and subject to the control of 
the court, substituted for enquiry by the court itself.' The arbitrators on 
such a reference are consequently limited to questions in dispute between 
the parties in the case referred, and they are not competent to mix up, 
in their investigation and determination, other controversies wherein 
strangers to suit are interested. When an award has resulted for procee¬ 
dings so carried on in a manner not contemplated by the law, the court 
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cannot be called upon to invoke in aid of the doctrine of separability which 
was recognised by the House of Lords in Johnston v. Cheape, (1817) 5 
Dow, 247, and Caledonian Railway Co. v. Lockhart, (1860) 3 Macq. 806 = 
6 Jur.N.S. 1311, and by the Judicial Committee in Buta v. Municipal 
Committee of Lahore, 29 I.A. 168 = (1902) 29 Cal. 854 (P.C.), and Amir 
Begum v. Badruddin Husain, 23 Ind.Cas. 625 = 36 All. 336 = 18 C.W.N. 
755 = 12 A.L.J. 537 = 16 Bom.L.R. 413=27 M.L.J. 181 (P.C.). Nor can 
any useful analogy be drawn from the principle recognised by the 
Judicial Committee in Hemanta Kumari Debi v. The Midnapore 
Zemindari Co. Ltd., 53 Ind.Cas. 534 = 46 I.A. 240 = 47 Cal. 485 = 24 


C.W.N. 177 = 37 M.L.J. 525 = 17 A.L.J. 1117 = (1920) M.W.N. 66 (P,C,), 
namely, that a compromise may be recorded by the court, even though 

t h A s' i i /^1 « * /-l /-« /> Z A ____ * i. l» « „ 2 J l. ^ 


has happened in the case before us has so radically affected the proceedings 
and vitiated its legality that the court will not exercise the discretion 
vested in it either to modify the award under clause 12 or remit the 
award under clause 14 of the Second Schedule of the Code. Hari Singh 
Nehal Chand v. Kakinarah Co., 66 Ind.Cas. 389 = 34 C.L.J. 39." Affirmed 
in appeal to the Privy Council in Ram Protab v. Durga Prosad, 24 A.L.J. 
13=43 C.L.J. 14 = 53 Cal. 258 = A.I.R. 1925 P.C. 293=53 I.A. 1=92 Ind.Cas. 
633. But where plaintiff and one of the defendants agreed to a reference 
but award is made against all, the court should remit the award under 
this section. A T arain v. Kauha, 3 P.R. 1872. Where all the parties to a 
reference represent to the arbitrator that whole of the properties in 
dispute belonged to them and that third persons had no interest in 
such properties, the arbitrator is justified in treating the whole of such 
properties as belonging to the parties to the reference. If, as a matter 
of fact, third persons had any interest in those properties, and the parties 
to arbitration agreed to have such properties partitioned between them 

is not open to one of them to contest the validity 
of the award on the ground that it deals with matters in which third 
parties are interested. Shaikh Mahommed v. Shaikh Abdul, 4 Pat. 670 
= A I _ q R 0 Pat - «10 = 7 Pat.L.T. 644 = 93 Ind.Cas. 261. 

Where tiie award ex,raneous matter is separable. — 

vynere tne award deals with matters extraneous to the reference which 

"m tHh f thCrCrr ° m '- tl,C t modify the award or 

Ind.Ca“l007 = AXRT92rLa C h r 4 e r| ,On s «?"' v - ^r,n Ran,. 76 

R I R i i 914 All MB’=17* o“d 

&r'62?'(P c r 94 - = - 27 » M r L r 181 = 18 C.W.N. 755 = 211 Ind 

9 r) j A lfi V ', AIun r \apall Committee of Lahore, 29 Cal. 854 = 
T923 Pat 255 t V ‘ R r a ' nr “t\™ Ind.Cas. 2 = 2 Pat. 777 = A.I.R. 

Sind H 4 ; ^^7:' SUSISfS #8 

4oi i S& 'taJ- f'TaZL ,, £ L % ' “ 8 *^ ' 91 * = < !5» Ind-da,! 

n w ,» R ,5o 72 : r £ agh ± v - B r wari - 3 

S d “e oT'sectio ^ Cnt,on, m Ind.Cas. 642, vide also'notes 
which is ob j ec t i on a Me* ’ wi th^reference^ ^^ 

enfo?ce >V ‘the" V- the ^ courfcal! 

A p IR 2G8 1941 • Mad r 26« = (1 aH.) U 5h^:N 10 879.' C ' 

" p. 268 citing Caledonian Ry. v. Lockhart, (1860) 3 Macq! 
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808 ; Rees v. Waters, (1847) 16 M. 8c W. 263; Johnstone v. Cheape, 
(1817) 5 Dow. 247; Winter Letterbridge, (1824) 13 Price, 533 ; Manser 
v. Heavr, (1832) 3 B. 8c Ad. 295 ; Prestige & Co., Ltd. v. Brettle, (1938) 
4 All. E.R. 346. V * 

890. W hen bad part is inseparable. —“If the objectionable pro¬ 
visions in the award are inseparable from the rest, or not so clearly 
separable that it can be seen that the part of the award attempted to be 
supported is not at all affected by the faulty portion, the award will 
be altogether avoided.” Russell, 15th Edn. p. 269 citing Storke v. De 
Smith, (1738) Willes 66; Bows v. Fernie, (1838) 4 My. 8c Cr. 150; 
Bucclereh (Duke) v. Metropolitan Board of Works, (1820) L.R. 5 M. 
221, per Blackburn, J. at p. 229. 

CLAUSE (b) 

891. Clause (b). —The court is empowered to set aside award if 
uncertain. Lai Jagroop v. Barkateshwar, 3 O.L.J. 137 = 34 Ind.Cas. 
355. Under clause (b), the award is to be remitted when it is indefinite 
as to be incapable of execution. Raghuraj v. Rajeswar, 35 Ind.Cas. 761 
= 3 O.L.J. 258. But where the amount is not ascertained but can 
be made certain, arbitration could not be held as uncertain. 'Nathu v. 
Abdul , A.I.R. 1930 Lah. 22 (23)= 119 Ind.Cas. 726 = 11 Lah.L.J. 269. 
In the above case, Bhile, J. observed: “The last point argued was that 
the award is incapable of execution, because the executing court will 
have to make an enquiry into various circumstances before determining 
what each party was entitled to get. The award no doubt provides for 
different contingencies and a preliminary enquiry with reference to them 
will be necessaary ; but I find no authority in support of the contention 
that an executing court has no authority to make an enquiry as regards 
the conditions to which a decree is subject. The award is not perhaps 
very happily worded, but, in my opinion, the intention is sufficiently 
clear, and there should be no difficulty in getting it executed. Another 
objection raised in this connection was that the arbitrators have found 
that a sum of Rs. 505-7-6 is due from Abdul Ohani to the appellants 
out of the price of the house and Abdul Ghani has been allowed to 
deduct the cost of writing and laying water-pipes out of this sum. The 
arbitrators have not actually ascertained that sum, but this also does 
not appear to be an insuperable obstacle in the matter of execution. 
Abdul Ghani will have to prove in court what he actually spent on the 
wiring and water-pipes and the sum so proved can then be deducted 
from the aforesaid amount due from Abdul Ghani. The mere fact that 
the amount was not actually ascertained or calculated by the arbitrators 
does not appear to me sufficient justification for holding the award to 
be uncertain ; for the principle will apply that, that is sufficiently certain 
which can be made certain.” 

Similarly, in Manindra Nath v. Mahanand Ray, 13 Ind.Cas. 161 = 
15 C.L.J. 360, the court observed: “In so far as the second branch of 
the third contention is concerned, our attention has been invited to the 
fact that there are blanks in two places in the award. It has also been 
pointed out that in two other places the arbitrators have decided that 
certain lands are to be held under tenancy right, in respect whereof the 
rent is left unascertained. Finally, it has been observed that, in another 
instance, the rent is assessed at one rupee ; but it is not specifically stated 
to whom that rent is payable. It may be conceded that, at first sight, 
it does appear that the award is open to the objection of vagueness and 
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uncertainty by reason of the defect mentioned. But upon close examina¬ 
tion, it appears that there is no substance in any of the alleged defects. 

“With regaid to the first item, the arbitrators have laid down the 
principle upon which the sum payable has to be ascertained.The arbi¬ 

trators have also laid down in detail the principle upon which the particular 

set off has to be ascertained.The arbitrators have also lail down in 

detail the principle upon which the particular set-off has to be allowed, 
though they have not made out the actual calculation and have left 
blank where a particular figure ought to have been inserted in their 
award. Under such circumstances, we are not prepared to hold that 
there is any real uncertainty in the award J 'Higgins v. Wills, 3 M. 8c R. 
382; Hopcroft v. Hickman , 2 S. & S. 130 = 3 L.J.Ch. (O.S.) 43 and Beale 
v. Beale, (1635) Cro.Cor. 383]. The principle is that if the arbitrator 
has given rules for calculating the amount of monev to be paid, without 
stating the result of such calculation, the award is sufficiently certain, 
on principle that that is sufficiently certain which can be made certain. 
[Broom on Legal Maxims, 1911, page 478]. As an illustration of this 
rule, reference may be made to the case of Beale v. Beale, supra, in 
which an award was made that one party should pay to the other all 
such money as he had expended in the prosecution of a suit. The award 
was held to be sufficiently certain, because the amount could be 
ascertained from the attorney’s bill. The principle applicable to cases 
of this description was lucidlv stated by Mr. Justice Curting in the case 
of Strong v. Strong, (1852) 8 Curting 560: ‘When it is laid down as 
a principle of law that an award should be final, the meaning is not 
that nothing shall remain to be done to complete the execution of the 
award, but that the thing to be done shall have been determined and 
defined to a reasonable certainty.* The division in that case was to be 
of certain chattels, the property of a partnership, and the learned Judge 
in applying the above view of the law observed as follows: ‘It is true 
that the arbitrators did not themselves actually sever the things to be 
divided, whether hay, grain, utensils or the like. There is nothing in 
the submission which requires them to effect such actual severance and 
mechanical distribution of those things. They adjudged in the award 
that the thing should be divided and they decided in what proportion. 
In many cases, no more is possible to be done, as in an award for the 
division of the partnership effects, which may happen at the time to be 
abroad or otherwise not in the personal possession of either party, and 
of which the. quantity or value is not known : or, as in their nature 
presently divisible or susceptible of division, such as the yet immature 
crop or fruits of trees ; or as in the case of joint interests not in their 
nature capable at anv time of a maternal severance, like the property in 
a suit. All these and many other examples, which readily suggest them¬ 
selves, would seem to show that an award which purports to divide a 
property between two persons by prescribing a rule of division may well 
if *• ^ough t * le property in question be not actually divided ; hav 
though it be incapable of division, if the award gives a dehnite and 
certain rule for the division, there is no want of power in the laws to 
apply the rule and enforce its application.* Again, i n the case of 

lorp v. Cole, 2 C.M. 8c R. 367=4 Dowl. 437, reference to extrinsic 
documents was allowed for the purpose of explaining or determining an 
amount not named or ascertained in the award otherwise bad bv reference 
to such document. The award was that the defendant should pay io 
the plaintiffs attorney a certain sum which was paid by him; the bill 
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included charges relating to the plaintiffs as well as another man, the 
award was sufficiently certain, though it had not determined specially 
the plaintiff’s share of the bill, tor since it was stated that the bill had 
already been delivered, it could be ascertained by a reference to it.* 
See also Ramjiram v. Sail gram, II Ind.Cas. 481 (493); Nanakchand v. 

Danarashi, A.I.R. 1930 Lah. 425 = 126 Ind.Cas. 579 = 12 Lah.L.J. 254. 

The court will make every reasonable intendment in favour of an 
award being a final, certain and sufficient termination of the matters in 
dispute, and unless and until the contrary is shown, the court will 
presume that the arbitrator has determined only such matters as were 
in dispute and were referred to him. Vishindas v. Tejumal, 174 Ind. 
C.as. 334 = A.I.R. 1938 Sind 59. See also Wood v. Griffith, 18 R.R. 18 = 
36 E.R. 291. 

892. Illustrative cases.—An award specifying the amount to be 
paid by one party to the other in pounds sterling but omitting to specify 
the rate of exchange at which payment is made is not bad for uncertainty 
but may be remitted to the arbitrators for determining the rate of 
exchange at which payment is to be made. Beith Stevenson v. Naromal, 
80 Ind.Cas. 1009 = A.I.R. 1924 Sind 117 = 17 S.L.R. 86. But an award 
not specifying the amount to be paid is not good ground for remittal 
if arbitrator has given rule for calculating amounts to be paid. U. M. 
Chowdhury v. Jibankrishna, 69 Ind.Cas. 995 = A.I.R. 1922 Cal. 447=49 
Cal. 646. Certain disputes between two partners in a firm were referred 
to arbitration. The arbitrators made an award which gave detailed 
instructions as to the names in which accounts should be gone into and 
liability of the parties determined, but it did not decree any definite 
sum in favour of either party. Defendant applied for execution of the 
award and stated in his application that a certain sum had been arrived 
at by him as the result of calculations in accordance with the directions 
given in the award as being due to him from the plaintiff and prayed 
that execution might be issued for that sum. The court issued execution 
and an attachment was ordered. Held, that the court had no jurisdic¬ 
tion to add to the terms of the award by assuming at the instance of 

the defendant that the sum mentioned by him in his application was 

due to him on the basis of the award. Chokalingam v. Raman, 84 Ind. 

Cas. 824 = 2 Rang. 587 (F.B.). Where an award directs certain produce 

to be sold at a market price, the amount to be realised is sufficiently 
certain and cannot make the award uncertain. Vishindas v. Khnsdas, 
174 Ind.Cas. 334 = A.I.R. 1938 Sind 59. Where term of reference is 
restriction of alienation for ever, it is not binding on person not! 
mentioned in the reference. Dexeanchand v. Hakim Rai, 43 Ind.Cas. 
674 = 39 P.R. 1918 = 37 P.L.R. 1918 = 28 P.W.R. 1918. After an award 
was signed by arbitrators but before it was filed in court one of the 
arbitrators added in the award the words “Rest of the plaintiff’s claims 
should be dismissed with costs.” So the decision of the arbitrators on 
the question of cost not being clear, the court is empowered under this 
section to remit the award to the arbitrators in order to have the 
ambiguity removed. Anantram v. Gurdittamal. A.I.R. 1930 Bah. 
519 = 7 Lah. 327 = 8 Lah.L.J. 460 = 27 P.L.R. 541=98 Ind.Cas. 336. See 
also, James Finlay v. Ashudamal, 12 Ind.Cas. 631=5 S.L.R. 89. 

893 Award is so indefinite as to be incapable of execution.— 

This clause is taken verbatim form clause (b) of para. 14 of the Second 
Schedule of the Civil Procedure Code of 1908. Under the Arbitration 
Act of 1899 an award could be executed as a decree but under the 
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present Act an award can be the basis of a judgment and decree but 
cannot be executed as a decree. Jnanenclra v. Annapurna, A.I.R. 1927 
Cal. 562; Nadir Shaw v. Gajraj, 43 Bom.L.R. 1006 = A.I.R. 1942 Bom. 
34 = I.L.R. (1942) Bom. 124. So an award under S. 17 of the Arbitration, 
Act can be the basis of a judgment and decree but it is not executable as 

a decree. A.I.R. 1953 Cal. 690 = 92 C.L.J. 181. 

894. Incapable of execution. —An award is not incapable of 
execution simply because the executing court will have to make an 
enquiry into the various circumstances before determining what each 
party is entitled to get. Nattin v. Abdul, 119 Ind.Cas. 726 = A.I.R. 
1930 Lah. 22. So also an award is not incapable of execution if it is 
passed against firm without specifying its partners. Kisharam v. Jaivahir. 
A.I.R. 1932 Bom. 375; Louis Dreyfus v. Purusottam, 56 Ind.Cas. 325 = 
47 Cal. 29. Where joint property belonging to certain persons has been 
partitioned by an award made without the intervention of the court, the 
mere fact that no specific direction have been given by the arbitratois 
about the ventilators and drains existing in the properties partitioned 
does not render the award invalid on the ground of difficulty in execution 
of the award or indefiniteness in the award. Alohammad v. Alohammad, 
A.I.R. 1940 Lah. 24. Where an award is returned to the original arbitrator 
with direction to modify on specified point, whole award cannot be 
altered because the arbitrator is functus officio except as to that portion 
of the award which was ordered to be amended. Satumal v. Khudada, 
A.I.R. 1920 Sind 164 = 116 Ind.Cas. 590; Johnson v. Latham, 20 L.J.Q.B. 
236 = 2 L.M. &: P. 205. See also Datnodar v. Basheshar, A.I.R. 1936 Lah. 
865. The question as to whether an award is so indefinite as to be 
incapable of execution so as to attract the provisions of Cl. (b) of sub. s. 
(1) of section 16 would depend mainly on the nature of the dispute 
that is referred to the Arbitrator. Union of India v. loginder, I.L.R. 
(1961) Cut. 544. 


CLAUSE (c) 

®95. Clause (c).— 1 his clause is based on the observation of 
YV iltiams J. in the well-known case of Hod/r/iinson v. Fernie, (1857) 3 
C.i. ^N.S.) 189 = 27 L.J.C.P. 66 = 3 Jur.N.S. 818 = 6 W.R. 181, where his 
ordship said: “The law has for many years been settled, and remains 
so at this day, that, where a cause or matters in diflerence are referred 
to an arbitrator, whether a lawyer or a layman, he is constituted the sole 

and final judge of all questions both of law and of fact.The only 

exceptions to that rule are cases where the award is the result of corruption 

or fraud.or where the question o) law necessarily arises on the- 

face of the award, or upon some paper accompunying and forming part 
of the award. Though the propriety of this matter may very well be 
doubted, I think it may be considered as established. This is simply 
the case of a reference to an arbitrator before whom has arisen a question 
o- law, which he has decided, and lor the purpose of this motion, must 
be assumed to have decided ill.” See also, Champscy Bhora v. Jivraj 
Balloo Spinning, A.I.R. 1923 1>.C. 66 = 73 Ind.Cas. 136=50 I.A. 324=47 

: Chandra v. P. N. Das, A.I.R. 1938 Pat. 231 = 16 

at : '42=19 Pat. L.T. 549=175 Ind.Cas. 468. In British Westinghouse 
n r • r S round Railway, (1912^ A.C. 673 = 81 L.J.K.B. 1132= 107 L.T. 

'‘ m ' )% recount Haldane L.C. said: “It was further argued before your 
Lordships that the arbitrator was in reality made judge of law as well 
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as of fact, and that the well-known case of Hodgkinson v. Fernie (supra' 
was wrongly decided. I see no ground for this contention, and I am of 
opinion that the doctrine of Hodgkinson v. Fernie (supra) to the effect 
that where an error of law appears on the face of the award the error 
can be reviewed, is a well-established part of the law of the land.” See 
also Union of India v. American States , I.L.R. (1957) Punj. 1242 = A.I.R. 
1058 Punj. 60; Haji v. Bhikam, A.I.R. 1954 Nag. 306=I.L.R. (1954) Nag. 
314. All that is necessary for an award to disclose an error on the face 
of it i.e., that it must contain either in itself or in some paper intended 
to be incorporated in it, some legal proposition which on the face of it 
and without more, can be said to be erroneous. Dr. S. Dutt v. University 
of Delhi , 1958 S.C.A. 1098 = A.I.R. 1958 S.C. 1050 = 1959 S.C.J. 78. So 
where an award can be remitted to the arbitrator under clause (c) only 
when it is based on an erroneous proposition of law appearing on the 
face of the award or some document incorporated thereinto. It cannot 
be remitted on account of an erroneous conclusion on a question of fact. 
Nanibala v. Ram Gopal ,48 C.W.N. 721 =A.I.R. 1945 Cal. 19 = I.L.R. 
(1945) 1 Cab 454. Where a suit on a promissory-note claiming interest 
is referred to arbitration and an award is filed awarding interest to the 
plaintiff, it is doubtful whether the want of provisions in the promissory- 
note for the payment of interest is the kind of objecion to legality of 
the award apparent on the face of it which is contemplated by para. 14 ( c ) 
of Sch. II of C. P. Code. Ramnath v. Audhbehari, (1934) A.L.J. 939 = A.I.R. 
1934 All. 939. An error of law which vitiates an award should be 


apparent on the face of the award itself or of any document so connected 
with the award as to form part of it. But where specific questions of 
law is specifically referred by parties to arbitrators and the latter arrive 
at a wrong decision of law, their award cannot be challenged though 
the error of law is apparent on the face of the award itself. Where, 
however, a specific question of law is not so referred, an erroneous 
decision of law may be attacked, provided such error appears on the 
face of the award itself or any document so closely connected as to form 
part of it. Aladfioram v. Mitsui Bhusan Kaisha, 78 Ind.Cas. 230 = A.I.R. 
1925 Sind 186=19 S.L.R. 54. A mere error on a point of law whether 
specially referred to the arbitrators or not will not by itself justfy the 
court setting aside the award. No hard and fast rule can be laid down 
as to the type of cases in which an award may be remitted under section 
16 (1) (c) or set aside under section 30 (c). Even to justify a remission of 
the award on the ground of an illegality apparent on its face, it must e 
one of such a nature as to permit of no argument, and to be patent on 
its face and if permitted to pass unrectified would do substantial 

injustice in both law, and enquity /<> Q ^ P a ™ es T co " ce f ^ e f # -. 
Rathahrish namurthy v. Balasubramarna, (1948) 2 M.L.I. 601. In Kahpalli 
v Kalipalli , A.I.R. 1944 Mad.324 = (1944) I M.L.J. 140, Mackett J. observed: 
“Now the authorities on the subject appear to be clear that a mistake 
0 j j aw can only be invoked to obtain the intervention of the 

court if it is a mistake of law with regard to a private right.” See 
aho Apparao v. E. /. Ry. Co., A.I.R. 1929 Mad. 177=56 M.L.J. 269 = 
111 indCas 358. The error of law on the face of the award must be 
some legal proposition, which is the basis of the award and which is 
erroneous and which case be found in the award or in a document 
actually incorporated therewith. Besides, the legal proposition must be 
plainly stated, and the court cannot act upon a mere surmise that the 
arbitrator was acting upon a supposed legal proposition. Benoy v, 
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Bilasroy, A.I.R. 1951 Cal. 529 = 88 C.L.J. 202. An error of law only 
exists when in an award there is stated some proposition which is 
opposed to law and when the erroneous proposition is made the basis 
of the award. Vasudeva v. Sundara Raja, 124 Ind.Cas. 209 = 30 L.W. 
868 = A.I.R. 1930 Mad. 38; Ramdin v. Ganeshilal, 48 All. 475 = 95 Ind. 
Cas. 416 = 24 A.L.J. 480 = A.I.R. 1926 All. 501 ; Sreelal v. Madan, 52 Cal, 
100 = 88 Ind.Cas. 49 = A.I.R. 1925 Cal. 599. The general rule is that 
erroneous decision on point of law by arbitrator does not entail 
setting aside of award. Medapatti v. Gurama, 45 Ind.Cas. 644 = 41 
Mad. 1022 = 34 M.L.J. 323 = 24 M.L.T. 60 = 8 N.W. 202; Alagappa 
v. Chidambaram, A.I.R. 1931 Mad. 619=133 Ind.Cas. 522 = 34 L.W. 
507 ; Sartaj Fatema v. Jawad, A.I.R. 1931 Oudh 6=6 Luck. 423 = 7 
O.W.N. 1905; Mangal Sen v. Prag Das, A.I.R. 1931 All. 725 = 133 
Ind.Cas. 410 = (1931) A.L.J. 785; Chhab Lai v. Swarni, 37 Ind.Cas. 
807; Sallah Mohammad v. Nathoo Mai, 54 I.A. 427 = 104 Ind. 
Cas. 476 = 55 Cal. 126 = A.I.R. 1927 P.C. 164; Ram Din v. Ganeshi Lai, 
95 Ind.Cas. 416 = A.I.R. 1926 All. 501=48 All. 475 = 24 A.L.J. 480. 
Clause (c) clearly contemplates an error which is apparent on the face 
ol the award, 63 Bom.L.R. 76= 1961 L.J. 151 =A.I.R. 1961 Bom. 208; 

Indla v - Shambhu Dial, 63 Punj. L.R. 3 = A.I.R. 1961 Punj. 
o Want of stamp being a defect de hors the award is not covered 
<r by o^T Rl khabdass v. Ballabhdas, A.I.R. 1962 S.C. 551 =(1962) 

2 S.C.J. 311 (A.I.R. 1928 Nag. 166 and I.L.R. (1956) Nag. 783 overruled). 


896. Objection to the legality 

r • . ¥ /“tf. . rx . ° J 


•- T r* >>» " \ .~ ol the award is apparent on tne 

4S6-41 mT 70fi m/ ?s y n "r X Spinning, 73 Ind.Cas. 

J - 706 _ 2a Bom.L.R. 598 = A.LR. 10 9< 1 PC 

M.JW.N. 596 = 50 Cal. 130 = 47 Bom. 578 = 33 MLT 419 (P C ) —f 1Q*>3) 

A C. 480 (reversing 44 Bom. 780). Lord Dunedin laid: “An l^ror S 

ran ?na the fa 5 C of th< : a \ vard "leans, in their Lordships’ view that you 
an find in the award of a document actually incorporated thereto > as 
for instance, a note appended by the arbitrator statin- the reasons ^ for 
his judgment, some legal proposition which is the basis of the award 
and which you can the say is erroneous.” “Error of law on the face 
of award means erroneous legal proposition which is the basis of the 

r« 40 f ' ^ I R 1925 Cal 599 = 52 Cal. 100 = 88 Ind 

C 49 ’ ?09- 3 o"l W*' Z : * UtU !? rarajn Iyer ’ A I R 1930 Mad. 38=124 

I TAr“ ,^ 68 ; Alfl gappa v. Chidambaram, 133 Ind.Cas 

L.W. v>07 = (1931) M.W.N. 451 =A.I.R. 1931 Mad. 619 An 

ciroi or law on the face of the award must be found in the award or a 
document actually incorporated therein, and which is the basis of the 
Ram Deni v. Ganesh Lai , A.I.R. 1926 All 501 —24 AIT 

y'C = 48 AH. 478. '.Sec also. UM^ChafAu^ 

Ghosc > AIR I9 -^ Cal. 447 = 49 Cal. 649 = 69 Ind Cas 995 - 
u?J i 3 ilns l 0n v - F f rn ^> (1857) 3 C.B.N.S. 189 = 27 L.J.C.P. 66 - British 

1 T [} n £'h° use Electric v. Underground Electric, (1912) AC 673 8 ) 

\A K Al l32 T 107 LT 325 = 56 S.J. 754; HarbhanDatv ladhiSaTan 

on the fac a e 0 f 82 a =, ° °? V N ' ,19< ^ AIR - 1933 Oudh 547. "An oZ 
lias to he nrl l- awar<1 « a very narrow ground and the jurisdiction 
ml n„ " rnl W.th K reat care in order that extraneous consi- 

into the n\atte.^ ea 'r ,n , g , °" thc ,. fa ,‘ c V thc awald a re not introduced 
<10 = A T R 1 <)«!( <;• r' * ,s ’" ndn *> l4r > Ind.Cas. 465=27 S L R. 

2 Ch 590 n'. 'V S t ru 2 b J' : J° nes and Carters Arbitration, (1922) 

(Pei lord Stern 17^ ‘ 27 , L 1 ’ 622 = 38 T.L.R. 779 = 66 S.J. 611 

" * ale MIn lhe named case Lord Stcrndale M R. 


Ind.Cas. 
522 = 34 
error of 
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in an earlier part of his judgment said : “At the same time I wish to 
say this: I quite agree that an error on the face of the award does not 
necessarily arise from misconduct on the part of the arbitrator. But I 
think that there may be error that appears on the face of the award 

which may arise from misconduct—I mean, of course, technical or legal 

misconduct, and not moral misconduct—.” Where error of law 

appears on the face of the award the award must be set aside or remitted 
to the arbitrator to reconsider it on the lines laid down in the judgment 
of the court. Barton v. Blackburn, 150 L.T. 327 ; Absalom v. Great 
Western, 102 L.J.K.B. 648 = (1933) A.C. 592; In re King and Duven, 
(1913) 2 K.B. 32 ; A.G. for Manitoba v. Kelly, (1922) 1 A.C. 268; Across 
Ltd. v. London and Northern Trading Co., 45 LI. Ref. 297 ; Hogge v. 
Burges, (1858) 3 H. Sc N. 293 ; Buerger v. Barnett (1919) 89 L.J.K.B. 

161 ; Across Ltd. v. London and Northern Trading Co. f Ltd. (1933) 45 

L.I.L. Rep. 295; Exp. Strabane (1910) 1 Ir. R. 135. Where the disputes 

are referred to an arbitrator in the decision of which question of law 
becomes material the court can interfere under S. 16 (1) (c) of the Arbi¬ 
tration Act, 1940, if and when any error of law appears on the face of 
the award ; but in a case in which a specific question of law 
has been referred to the arbitrator for decision and he does decide it, 
the fact that the decision is erroneous does not make the award bad 
on its face. Kapila Textile v. Madhava Co., A.I.R. 1963 Mys. 39 
(Question of interest and damages involves question of fact) ; see also 
Narain Das v. Kanpur Nagar Mahapalika, I.L.R. (1962) 2 All 603 = 
1963 All. L.G., 476 = A.I.R. 1963 All. 269. 


897. Where the legality does not appear on the face of it. 
The mere fact that the tribunal has erred in law is no ground for 
interference. Ghulam Jilani v. Muhammad Hussain, 29 Cal. 167=29 
I. A. 51 (P.C.). In Raghupati Dutt v. Ram Go pal Dutt, A.I.R. 1939 
Cal. 557, Derbyshire C.J. observed: “Next it was contended that the 
award was not in accordance with law. Now, the award itself in its 
operative parts is a simple and straightforward award which gives certain 
items of property and money to different people. On the face of the 
award there is no error in law. But it is said by the appellants that the 
aibitrators have acted on wrong legal principles in ma ing t ose 
various items of award. It is not clear that they have , t ey IQ ^J 
may not have taken an erroneous view of the law on some of the i e , 
it is impossible for us to say, although we may surmise But if they 
have taken erroneous views of the law in certain parts of the case it 
must be remembered that they were requested by a11 

with the matters in dispute and decide them In this particular 
instance they were both lawyers—one was a barrister and the other was 
a pleader—and so had a knowledge of law which doubtless the parties 
intended that they should use. Doubtless the parties considered that 
their knowledge of law was sound and having chosen their tribunal 
to decide these matters outside the courts, the courts are very reluctant 
io interfere with the decision of the tribunal and will only do so in cases 
mentioned in Sch. 2, paras. 14, 15 and 16 of the Code.” 

The mere fact that an objection is not filed by any of the parties to 
the award does not alotgether absolve the court from its responsibility ot 
deciding: whether there was a competent reference and whether the award 
was a valid award on the face of it. These are matters which really go 
to the root of the award itself and irrespective of any objection by the 
parties these matters have to be decided by the court before a decree can 
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be passed on the basis of the award. Section 16 (1) (c) of the Arbitration 
Act itself, provides for such a case, namely, where an objection to the 
legality of the award is apparent on the face of it then the court may 
either remit the award or may supersede it and proceed to decide the suit 
on merit. Deo Narain v. Siabar Singh, A.I.R. 1952 Pat. 461. In the above 
case the award in an arbitration on a reference to five arbitrators, was 
signed only by three of them, the others two refused to sign it. 

An award made in favour of an unregistered company can be filed 
on the application of that company, and such an application is not barred 
under s. 69 (1) of the Partnership Act. The fact that it is in favour of 
an unregistered company does not make the award illegal on the face of 
it within the meaning of this clause. Satisk Chandra v. P. N. Das & Co., 

A T« at 'i 742 = (1938) P.W.N. 228 = 175 Ind.Cas. 468 = 19 Pat. L.T. 549 = 
A.I.R. 1938 Pat. 231. In the above case Wort J. observed : “It is not 
suggested that there is any other matter which can give jurisdiction to 
the courts, below to reject the application for filing an award. We are 
not ! eft WJt ^ lol,t authority with regard to this matter. I refer to the case 
of Champsey Bhara v. Jivraj Spinning and Weaving , A.I.R. 1923 P.C. 66 = 
73 Ind.Cas. 436 = 50 I.A. 324 = 47 Bom. 578 (P.C.). The subject-matter 
of that appeal was an arbitration award relating to certain cotton con¬ 
tracts and one of the matters argued before their Lordships and before 
the judges of the Bombay High Court was that the award given in that 
matter was bad in law on the face of it within the meaning of the clause 
[i.e. clause (c) of para. 14] to which I have just made reference. Cord 
Dunedin in deliverning the opinion of their Lordships of the Judicial 

re ^ erref l to the well-known case of Hodgkinson v. Fernie, 
(1857) 3 C.B.N.S. 189 = 27 L.J.C.P. 66, and quotes this passage from the 
judgment ot Williams J. [vide supra under the heading clause (c)]. The 
c a ™ * *: rc 1 a 1 “ down is in conformity with the paragraphs of the Second 
schedule of the Code to which I have made reference. The Question which 
then Lordships addressed themselves was ‘Does the error in law appear on 
l T " e f? ce , of the award ?’ Reference was also made to the case in British 
!Tn , n Underground Electric Railway , (1912) A.C. 673 = 81 L.J. 

‘ , ““ 07 L.T. 324 = 56 S.J. 734, where the arbitrator had stated a 

7™ a Ju CaSe a, \ d £ ot an . °P Inion of th e Divisional Court. In making his 
? t 1 ? stated that opinion and founded his award upon it. The opinion 

/ f r^/» C c J:T rc ? neous an d so there was an error in law on the face 

/lQOM J?? ^°!' dshi P s referred to the case of Landauer v. Asser , 

H905) 2 K B i84 = 74 L.J.K.B. 659 = L.T.20 = 21 T.L.R. 429 (the authority 

^VT ha !i i^ ee ? do } l] ? ted as being wrongly decided) but stated that 
i- r\, ir or dships opinion it was not necessary to consider that point, 
mrfiri present case differed from Landauer v. Asser (supra), in esesntial 

n t lat case t ^ ie * e ??al proposition was stated in terms and 
■ IC 1 award proceeded, whereas in the case before them no 

! L P ? 0Slt,0n is stated as a ground of the award. I might add that 

the case 'here ™ a " attempt to incorporate the 
at thev oni d . but , it was held that even had the letters hcen looked 

endeavoured^ eontamed the view of one partv. The argument there 

Cottonl b ° th thc lctte,S ancl certain rules the 

Lordshins of rh of Bo m | » v but that argument was rejected as their 

rtmld he suLo T J U £' C ‘ al Committee decided that no such argument 

was no et4o? P - ? d fr ° m , the wording of the award. Therefore, there 

nut to ns [n .uT aw ? n thc face of the award. When the question is 
P in this case it seems to be capable only of one answer : ‘There 
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is nothing on the face of the award which is illegal, and it is only by 
reference to s. 69 and by reference to the facts of the case that we could 
possibly hold that applicants. Das Sc Company in this case were not entitled 
to enforce the award which they had obtained’ ;; 

In Alagappa v. Chidambaram, 133 Ind.Cas. 522 = 34 L.W. 507 = (1931) 
M.W.N. 451 =A.I.R. 1931 Mad. 619, Curjenven J. observed: “The next 
objection has reference to a mistake in calculation made by the arbitrators 

.There is, I think, no doubt that even in England the law, as stated 

in Russell (11th Edn., p. 213) is that as the parties choose their own 
arbitrator to be the judge in the disputes between them, cannot when 
the award is good on its face, object to his decision either upon the law 
or the facts. There is indeed one case. In re Hall and Hinds, 133 E.R. 
887, where in the case of a gross mistake made by the arbitrators the court 
interfered to rectify it But this has not been followed where similar 
circumstances have arisen more recently, as for instance, in Phillips v. Evans, 
152 E.R. 1216. In that case Baron Parke observes, after commenting upon. 
In re Hall and Hinds (supra) : ‘I think it better to adhere to the principle 
of not allowing awards to be set aside for mistakes, and not to open a. 
door to enquire into the merits, or we have to do so in almost every case. 

“Here in India authority for the same view is to be found in Shyama 
Lai v. Purshottam Das, 42 All. 277 = 58 Ind.Cas. 585, and may further be 
derived, I think, from the language of Sch. 2, Civil Pro. Code. The 
circumstances in which the court should order an award made without 
the intervention of the court to be filed are stated in para. 21 ; the course 
is to be adopted ‘where no ground such as is mentioned or referred to 
in para. 14 or para. 15 is found.’ 

“An error in calculation, to use the language of Walsh J. in Shyama 
Lai v. Purshottam Das, supra, may be so palpable and gross as to afford 
strong evidence of misconduct, as that word is to be understood in para. 
15. But I am unable to agree that, short of accepting a presumption 
of this kind, a mistake in calculation can be brought within that provision. 
In the case of arbitration in suits, para. 12 enables the court to correct 
a clerical mistake or an error arising from an accidental slip or 
omission, and it seems to me that what I must consider to be the 
intentional restriction of this provision to award of that class shows that 
it was intended to assimilate the procedure with that which prevails in 
England and not to invest the court with power either to correct such 
errors, or to reject an award which contains them, when the award is 
not upon reference made through court.’’ Where the defendant raised 
ro plea of limitation before the arbitrators or in the subsequent negotiations 
and the violation of the law of limitation does not appear upon the 

face of the award there is no ground for setting it aside. Alagappa v. 

Chidamboram, supra. . __ _ , _ 000 . T _ 

In Vaithianatha Aiyar v. Subramania Atyar, 78 Ind.Cas. 238 = A.I.R. 

1925 Mad. 301, the arbitrator allowed the eldest brother a certain sum 
of money in excess of his share in consideration of his having to look 
after and educate his younger brothers for many years. He called this 
sum a Jeshtha-bhagam. It was contended that the award was illegal 
within the meaning of para. 14(c) of the Schedule II to the Civil Procedure 
Code. In disallowing the objection the court observed : “It is suggested 
that in making the partition the arbitrator followed the now obsolete 

rule of Hindu law giving the eldest brother an extra share as Jeshtha- 

bhagam, and therefore, under s. 14, clause (c) of the Schedule, Civil 
Procedure Code, the award was illegal, on the face of it. Though he 
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uses the word Jeshtha-bhagam in para. 5 of the award, we do not think 
the arbitrator was applying any rule of Jeshtha-bhagam to the case, for, 
if he was doing so, he would have given a half share to the plaintiff or 
all the properties and only a one-fourth share to each of his brothers. 
He has only allowed the eldest brother to take the whole of the sum of 
Rs. 3,128 due to the family in consideration of his having looked after 
his brothers carefully for many years and by educating them enabled 
them to attain responsible positions in life. We do not think such an 
award can be said to be illegal.” See also, Vasudeva Ayyar v. Sundaraja 
Ayyar, A.I.R. 1930 Mad. 38 = 30 M.L.W. 868 = 124 Ind.Cas. 209. An award 
cannot be remitted where the exposition of law by some Hindu Pundits 
of Benares differed fiom the view of Hindu law relied upon by the 
arbitrator. Nanak Chand v. Ram Narayan, 2 All. 181. 


898. Where points of law have been referred to the arbitrators.— 

Where points of law are referred to arbitrators, they have a right to 
decide them and their decision cannot be questioned on the ground that 
it is not in accordance with the received interpretation. Chhab Lai v. 
Parbati, 33 Ind.Cas. 737 = A.I.R. 1916 Oudh 285. In Madharam v. 

Mitsui Bhusan Kaisha, 84 Ind.Cas. 230 = A.I.R. 1925 Sind 186=19 S.L.R. 

51, the court observed: “Where a specific question of law is specifically 
referred by the parties to the arbitrators who arrive at a wrong 

decision of law, their award cannot be challenged though thq 

error of law is apparent on the face of the award itself.” See also 
Dinobandhu Jana v. Chintamani Jana, 26 Ind.Cas. 697 = 19 C.W.N. 476 = 
A.I.R. 1915 Cal. 529; Madapalli v. Madapalli , 45 Ind.Cas. 644 = 34 M.L.J, 
323=41 Mad. 1022; Nanak v. Ramnarain, 2 All. 181 ; Sarati v. Fatima, 
A.I.R. 1931 Oudh 6 = 7 O.W.N. 1095=129 Ind.Cas. 322 = 6 Luck. 423; 
Ghulam Khan v. Muhammad, 29 Cal. 167 (P.C.) ; A Tazamuddin v. Ghularn, 
4 Ind.Cas. 553 ; Badruddin v. Amir Bcgam, 13 Ind.Cas. 520. In Kelatin. 
Government v. Duff Development, (1723) A.C. 395 = 92 L.J.Ch. 307 = 129 
L.T*. 356 = 39 T.L.R 337=67. So. Jo. 437, it was contended that the 
award should be set aside on the ground that there is error of law 
appearing on the face of it. Viscount Cave L.C. in the course of his 
judgment observed : “I think it follows, unless it appears on the face of 
the award that the arbitrator has proceeded on principles which were 
wrong in law, his conclusions as to the construction of the deed must 
be accepted. No doubt an award may be set aside for an error of law 
appearing on the face of it ; and no doubt a question of construction 
is—generally speaking—a question of law. But where a question of 
construction is the very thing referred for arbitration, then the decision 
of the arbitrator upon that point cannot be set aside by the court only 
because the court would itself have come to a different conclusion. If 
it appears by the award that the arbitrator has proceeded illegally, for 
instance, that he has decided on evidence which in law was not admissible, 
or on principles of construction which the law does not countenance, 
then there is error in law which may be ground for setting aside the 
award ; but the mere dissent of the court from the arbitrators’ conclusion 
on construction is not enough for that purpose.” See also Racecourse 
Betting Control Board v. Secretary of State , (1914) Ch. 114 (128); R. v. 
Northumberland , (1951) 1 K.B. 711 (721). 

In Adams v. Great North of Scotland Railway, (1891) A.C. 31, Lord 
Hals bury treated the points as settled. After referring to Lord Thurlow’s 
judgment in Knox v. Symmonds , (1791) 1 Rus. 369, he proceeds f (1891) 
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3* 40 V* u A ? d in * he Court of Common Pleas, forty years 
to him according ToTh the ^arbitrator had a question of law submitted 
comedo fh^nn g i • hC ordinary forms of pleading, the court, having 

S ense in Swrh ^ USI ° n *5® decision of the arbitrator was, in thf 

a aues Tn n h 67 ” nderstood the w °rd S , erroneous in deciding upon 
suhmhtTd on demeanour, neverthless held that the parties, having 

submitted that question to the arbitrator to determine it ; in their own 

hC ? a i rtICS have fS reed to accept the arbitrators decision upon 
he question of law as well as his decision upon the facts. [Simpson v. 

^ 84? ^ u J- • (°* S ) 199 1- In the Court of Queen’s'Bench 
thirty \eais ago, that decision was adopted as being the law which would 

guide the court in the decision of such question.” To the same effect 

of l Co d n 1 8 S q < lV S 1« f p hC - HO /m t°x \o TdS in Holmes ° il Co • v - Punpherston 
Privv ro^nr-1 5 , 2 ’ and the Judicial Committee of the 

QM i pr n , ** torne y-p e ™:r al for Manitoba v. Kelly, (1922) 1 A.C. 

iikt* C ; 101 i.? nd m , Deveen, /n (1913) 2 K.B. 32 = 82 

•7 VT "V whe 1 r 1 e Channel J. stated the rule concisely as follows. “It 

is no doubt a well-established principle of law that if a mistake of law 
appears on the face of the award of an arbitrator, that makes the award 

^ d; a "d l l 1 Can . be s l z asid f.but it is equally clear that if a specific 

question of law is submitted to the arbitrator for his decision, and he does 
decide it, the fact that the decision is erroneous does not make the award 
had on its face so as to permit its being set aside. Otherwise it would 
futile ever to submit a question of law to an arbitrator.” But see 
Darlington Waggon etc., Co. v. Harding (1890) 7 T.L.R. 106, where it 

las reen that intentional disregard of law would be ground for setting 
the award aside. ° 


In Attorney-General for Manitoba v. Kelley, supra, the following 
passage occurs : “In a submission, in which the parties have agreed, that 
the decision of the umpire, on the matters referred to him, be final, the 
courts will not enquire whether the conclusion of the umpire on the 
matters referred to him is right or wrong, unless an error appears on 
the face of the award, or on some documents so closely connected with 
it^ that it must be regarded as a part of his award, or unless the umpire 
himself states that he has made a mistake of law or fact leaving it to the 
court to review his decision. Holgate v. Killick, 31 L.J.Ex. 7 = 7 H. Sc N. 
418 ; Fuller v. Fenwick, 16 L.J.C.P. 79 = 3 C.B. 705 ; Mac Rae v. Lemay, 
18 Sup. Ct. Ret. 280; Adams v. Great North of Scotland Railway, (1891) 
A.C. 31 ; British Westinghouse Co. v. Underground Electric Railways of 
Condon, (1912) 81 L.J.K.B. 1132 = (1912) A.C. 673.” In a subsequent page 
it is also said . “ Where a question of law has not specifically been referred 
to an umpire, but is material in the decision of matters which have beeni 
referred to him, and he makes a mistake, apparent on the face of the award, 
an award can be set aside on the ground that it contains an error of 
law apparent on the face of the award; but no such issue arises on the 
present appeal. In British Westinghouse Co. v. Underground Electric 
Railways of London, supra, it was held that where an arbitrator had 
made an award expressed to be made on the basis of an erroneous opinion 
given upon a special case stated by an arbitrator under the Arbitration 
Act, 1889, in regard to questions of law arising in the course of the 
reference, the award is subject to appeal if that opinion is erroneous.” 

In Absalom Ltd. v. Great Western (London) Gordon Village Society 
Ltd., 102 L.J.K.B. 648 = (1933) A.C. 592, Lord Warrington of Clyffe, 
observed . “I have also again read the opinion expressed in this House in 
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Government of Relaten v. Duff Development, (1923) A.C. 195, and I think 
it is clear that this case decides that, in order to come within the rule 
liiat a decision of an arbitrator on a point of law is final, it must be shown 
that the point is specifically referred. It recognises the distinction between 
cases in which a question of law is specifically referred for decision and 
those in which such a question is involved incidentally as in the present 
case.” See also Hitchens v. British Coal, (1936) 2 All. E.R. 191. 

899- Error of law—when award can be set aside or remitted for 
reconsideration. —Where parties choose to go to arbitration—and move 
specially where they arbitrate before a lay arbitrator and agree to accept 
his decision, and they do not ask for a case to be. stated on a point of 
law which arises during arbitration—as they are entitled to do, they 
cannot complain if they get something which may not appear to them 
to be justice unless they substantiate the very stringent grounds on 
which the award can be remitted, or set aside for error of law appearing 
on the face of it. The facts stated in the award must be taken as they 
stand and no interferences or suspicions as to facts in the mind of the 
court are sufficient to confer jurisdiction to set aside or remit the award 
for an error of law based on (acts. fames Clark Ltd. v. Carters Ltd., 
(’944) 1 K.B. 566. See also Champsey Bhara v. Jivraj Balloo, (1923) 
A.C. 480 = 92 L.J.P.C. 163. 

900. S. 16(i) (c) and s. 30—Error apparent on face of award.— 

Facts must be based either on evidence or on admission ; they cannot 
be formed to exist from a mere contention by one side especially when 
they are expressly denied by the other side. 1'hawardas v. Union, (1955) 
2 M.L.J. (S.C.) 23 = (1955) S.C.J. 445 = 1955 S.C : A. 862 = 31 Pat. 359 = 57 Punj. 
L.R. 369 = A.I.R. 1955 S.C. 468. Section 16 (1) (c) covers cases in which 
an error of law appears on the face of an award. But in determining 
what such an error is, a distinction must be drawn between cases in 
which a question of law is specifically referred and those in which a 
decision on a question of law incidentally material (however necessary) 
in order to decide the question actually referred. If a question of law 
is specificially referred and it is evident that the parties desire to have a 
decision from the arbitrator about that rather than one from the courts, 
then the courts will not interfere even though there is authority for 
the view that courts will interfere if it is apparent that the arbitrator 
has acted illegally in reaching his decision, that is to say, it has decided 
on the inadmissible evidence or on principles of construction that the 
law does not countenance or something of that nature. 1923 A.C. 395 

M V- A m 

An arbitrator is not a conciliator and ignore the law or misapply 
it in order to do what he thinks is just and reasonable. He is a tribunal 
selected by the parties to decide their disputes according to law and so 
is hound to follow and apply the law, and if he does not, he can he 

provided his error appears on the face of the 
exception to this is when the parties choose specifically 
of law as a separate and distinct matter. If no specific- 


set right by the court 
award. I hc singh 
to refer a question 
question of law 


Is referred, either by agreement or by compulsion, the 
net ision of the arbitrator on that is not final however much it mav be 


u ithin his jurisdiction and indeed essential for him to decide the question. 
/ hawardas v. Union. A.I.R. 1955 S.C. 468 = (1955) S.C.J. 445. 

When what purports to be the decision of arbitrators is a nullity, 
' , 1 !; ,s no power to remit it. Haran v. Krishna , I.E.R. (1954) 6 Assam = 
A I R. 1955 Assam 61. 
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901. Sections 16 (c) and 30 (c).—A mere error in point of law 
whether specifically referred to the arbitrators or not will not by itself 
justify the court setting aside the award. There may be many cases in 
which the arbitrators though aware of the strict law on the subject may, 
in order to do substantial justice on principles of equity, decide to deviate 
fiom it. No hard and fast rule can be laid down as to the type of cases 
in which an award may be remitted under S. 16 ( c ) or set aside under S. 
30 ( c ). Even to justify a remission of the award on the ground of an 
illegality apparent on its face, it must, I think, be one of such a nature as to 
permit of no argument and to be patent on the face of it, and permitted to 
pass unrectified would do substantial injustice in both law and equity to the 
parties concerned. It is not sufficient that there should be merely an 
arguable case on a point of law determined by the arbitrators. The 
words ‘or is otherwise invalid’ in S. 30 (c) of the Act similarly would 
apply to very exceptionable cases if for instance principles of natural 
justice had been violated by the award and in cases where it is found 
to be perverse and unconscionable. It is quite impossible to lay down 
all case which can come within the scope of S. 30 (c), nor I am endeavouring 
to do so. Penukondu Rath a Krishamurthi v. Balasubramania, A.I.R. 
1949 Mad. 559 = (1948) 2 M.L.J. 601. 

902. Sub-section (2).—By clauses 3 and 5 of the First Schedule 
of the Indian Arbitration Act of 1940, arbitrators are given four months’ 
time and an umpire is given two months’ time to make the award. When 
an award is.remitted under sub-section (1) of section 16 it is obligatory 
on courts to fix the time within which the arbitrators or an umpire 
must submit the award to the court. This time may be excluded by the 
court by any subsequent order. Louis Dreyfus v. Rajagopala Iyer, 70 
Ind.Cas. 353 = 16 L.W. 657 = A.I.R. 1923 Mad. 222. In cases where an 
award is remitted for decision of the arbitrators or umpire without fixing 
any time for the return to the award, the court has power to extend 
the time fixed by this section after the arbitrators or umpire have, after 
the remission, given their award. A lartirosi v. Subramanian, 51 Mad. 
103 = 27 L.W. 51 =(1928) M.W.N. 107 = I.L.T. 40 Mad. 111=109 Ind.Cas 
70 = A.I.R. 1928 Mad. 69 = 54 M.L.J. 49 (F.B.) See also, Tejpal v. Nathumal, 

46 Cal. 1059 = 54 Ind.Cas. 6668. 

903. Court shall fix the time.— It seems that it is obligatory on court 
to fix a time for submitting an award. Videalso'Mohan Lai v. Baz Khan 
45 Ind.Cas. 324; Harnarain v. Bhagwant, 13 All. 300 (PC.) , Chuhamal 
v Huri 8 All. 548. Section 16 (3) provides that the award so remitted 
shall become void on the failure of the arbitrator to reminder it and 
submit his decision within the time fixed. 67 C.W.N. 947. 

904. Proviso to Section 16 (2).—Absence of an application for 
extension of the time in remitting award is not an illegality but a mere 
irregularity which parties can waive by then conduct; Ramsarup v. 
Raghubir , Mad. Law Journal Digest, 1953 Col. 20; see also, Amarnath v. 

Uggar Sen, A.I.R. 1949 All. 399. 

905. Section 16 (2) and s. 28 (1).— Section 16 requires the court 
to fix a time within which a remitted award has to be reconsidered and 
award has to be submitted and empowers the court to extend time so 
fixed That section in itself contains an exhaustive and complete provision 
with regard to such time. The court can enlarge this time in exercise 
of i ts powers under S. 16 and not by recourse to S. 28. S.28 enables the 
court to enlarge the time fixed for the making of the award and not 
the time fixed for filing a new award on reconsideration of an award which 
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has already been made. Ganapat v. Ramgopal, 59 C.W.N. 807=A.I.R. 
1955 Cal. 302. Under the proviso to S. 16 (2) the court may extend the 
time fixed by the order of remission by a subsequent order. The proviso 
does not require that the subsequent order must be made before the time 
fixed. The discretion of the court is unfettered and may be exercised 
both before and after the expiry of tfte time. The effect of the subsequent 
order of extension is as if the extended time was originally inserted in 
the order of remission. (1868) 3 Q.B. 404. 

Sub-section (3) of S. 16 does not put a fetter upon the power of 
endorsement of time conferred by S. 16 (2). The object of S. 16 (3) is to 
provide that on failure to reconsider the award remitted for reconsideration 
the award becomes automatically void and need not be set aside under 
S. 30. Ganpatrai v. Ramgopal, 59 C.W.N. 807 = A.I.R. 1955 Cal. 302. 
Sub-section (2) is not exhaustive. Where umpire dies before filing an 
award or without authorising any one to file the award on this behalf, 
order for filing the award can be made under S. 151 C. P. Code A.I.R. 
1959 Cal. 84. 


906. Sub-secfion (3).— This section makes it obligatory for the 
arbitrator to reconsider the remitted award and to submit his decision 
within the time. The court under subsection (1) is competent to remit 
the award from time to time. Refusal by arbitrators to amend a clearly 
bad atvaid is misconduct on their part. Devnarain v. Rajimonee, 3 
W.R. 169. It the arbitrators refuse to reconsider, their award is void 
and is ot no effect. Mohan Kishen v. Bhoobun Shyam, 7 W.R. 406. 
But after passing judgment in pursuance of an award, such award cannot 
be re-submitted to the arbitrator for reconsideration and correction. 
Iohkar v. Punchun, 2 N.W.P. 235. Where the arbitration is in pending 
<ase and the arbitrator refused to reconsider the award, the court is 
competent to set aside the award and to proceed with and decide the 
case on its merits Janardhan v. Shambhu , 16 Cal. 106. See also, Suian 
at v. Jhabba, (1895) A.W.N. 45. If the arbitrators refuse to reconsider 
an award properly remitted to them it becomes void. Suryanarain v. 

'tZ ra ll y ?'i J » lr } dmCa * 173 = 9 M L T - 251=21 M.L.J. 263 = 2 MW..N. 151. 
in Abdul Rahman v. Yar Muhammad, 3 All. 636, at page 642, Shanhie , 

, ' serv £ c • Section 520 gives no unreserved discretion to a court in the 

lcni| tting awards for reconsideration ; and the refusal of the 

ra ors . ^consider the award will render it void only when the 

Tin. r en !’- tm6 lt Was ° ne which could be properly made under S. 520.” 

< J ul . t ls competent to pass decree on the award of the arbitrators even 
A w m refusal to re consider it. Lain Dai v. Baldeo Sa/ti, (188!) 

41 r \ ««i ln Crom P to P & Co. Ltd. v. Mohan Lai, 25 Ind. Cas. 391 = 
a .'. 3 * an a Pplication was made to set aside an award made by 

r .^ arbltrat ® r under section l* r >, of the Arbitration Act of 1899. In that 
..‘-p. in rcmi tting the award for reconsideration the court observed ; 

( rnmrn 1S ? ^ rious question in this case as to whether the claim of 
,L & .* w t ou lcl not be barred by the Statute of Limitation if 

by suit s . im P y set as icle and the company was left to their remedy 

matter K.* therefore order that the present award be set aside and the 

Teibnl *, C remitted to the arbitrator, for further reconsideration.” In 
that a1m f Umalf 54 md-Cas. 668=46 Cal. 1059, it has been held 
extend the P owcr under S. 12 of the Arbitration Act of 1899, to 

order of rem* 1 "- 6 f ° F an award, even though there has been an 

is nnt ].• • lls * 1Q n and an award has in fact been made, and this power 

not limned by section 13 of the Act. 

68 
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T _* Limitation.—“An objection under para. 12 or para. 14, Sch. 
I, Civil Procedure Code, is something different from an objection under 
para. 15 and Art. 158, Limitation Act, applies only to objections under 
P*r a - p where the application is to set aside the award completely. 
Where the prayer is only for the modification or the remission of the 
award, the prayer comes within para. 12 or para. 14 and consequently 
! 58 a * s not applicable.” Kiroti v. Behari, A.I.R. 1932 All. 648 = 
(1933) A.L.J. ol9—146 Ind.Cas. 596. See also, Appayya v. Venkata- 
sum mi, A.I.R. 1919 Mad. 877=47 Ind.Cas. 597; Hyder Saheb v. Giria 
Chet liar, 19 Ind.Cas. 496. But now under the amended Art. 158 of the 
Art. 158 of the Limitation Act an objection to get an award remitted for 
reconsideration is to be filed within thirty days from the date of service 
of notice of filing of the award. The amended article runs thus • — 
“158. Under the Arbitration Act, Thirty days. The date of service of the 
1940, to set aside an award or to filing the award, 

get an award remitted for consi¬ 
deration 


^08. Powers and duties of arbitrator when award remitted.— 

When an award is remitted to the arbitrator all his original powers, so 
lar as they are not affected by the order remitting the award, or the 
Aibitiation Act, are it would seem revived. But his powers and duties 
cannot exceed those which are necessary to give effect to the order of the 
court. Bussell, 15th Edn., p. 295. “It is duty of the arbitrator to hear 
fresh evidence in the following cases— (a) where the arbitrator has omitted 
to decide some matter submitted to him ; (5) where fresh evidence has 
been discovered after making of the award ; or (c) where the arbitrator 
had, duiing the proceedings in the arbitration, refused to receive certain 
evidence which he ought to have received. In case where the award is 
remited upon some question of law, the duty of the arbitrator apparently 
would generally be limited to hearing such evidence only as might be 
necessary to come to a correct legal decision. 

In cases where the award is remitted for the correction of errors 
apparent on the face of it, the arbitrator, as a rule, required to hear fresh 
evidence or to give notice to the parties that he intends to make his second 
or amended award.” Russell, 15th Edn., p. 296. 

909. Order remitting an award for reconsideration, whether 
appealable. —Section 39 of this Act lays down which orders are appealable. 
Under that section an appeal shall lie from the following orders : 

(/) an order superseding an arbitration ; 

(ii) an order on an award stated in the form of a special case ; 

(iii) an order modifying or correcting an award ; 

\*v) an order filing or refusing to file an arbitration agreement ; 

(*') an order staying or refusing to stay legal proceedings where 
there is an arbitration agreement ; 

(vi) an order setting aside or refusing to set aside an award. 

An order remitting an award for reconsideration is not an order of 
that description and as such no appeal lies from such an order. Under 
the old law also an order remitting an award for reconsideration was 
not open to challenge in appeal. Santa Singh v. Khan Singh, 146 Ind. 
Cas. 22 = A.I.R. 1933 Lah. 530; Sundar Singh v. Nighaiya A.I.R. 1925 
Lah. 466 = 88 Ind.Cas. 920 = 6 Lah. 94; A.I.R. 1921 Lah/145. Under 
paragraph 14 of Sch. II of the Civil Procedure Code a court was empowered 
to remit an award to an arbitrator upon the ground that he left undeter¬ 
mined one of the matters referred ; but if the court after considering the 
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objections made upon this ground refused to remit the award for 
reconsideration, no appeal was competent from such refusal. Ananda v. 
Jogesh, 23 Ind.Cas. 268. See also, Venusami v. Chidu Kari, 15 Ind.Cas. 
573 = (1912) M.W.N. 901 ; Sree Ram v. Den 0 Bandhu, 7 Cal. 490 = 9 C.L.R. 
147 ; Suryanaram v. Sarbaya, 21 M.L.J. 263 = 9 Ind.Cas. 173 (F.B.). Where 
the court had remitted an award under that para, and the arbitrators 
submitted a fresh award, and the court passed a decree in accordance with 
such revised award, no appeal was competent against such decree on the 
ground that the order of remittal under this para, was wrong. Baland 
Baksh v. Ramchandra, 84 Ind.CSs. 693=6 Lah.L.J. 500 = A.I.R. 1925 Lah. 
267 ; Subbiah v. Subramaniah,- 31 Mad. 479 ; Chohar Sin<rJi v Tut 
Singh , 64 P.R. 1870. * 


An order under the Indian Arbitration Act of 1899 setting aside an 
award or remitting the matter for fresh award to be made was not subject 
to appeal under the Act. Saya Pye v. U. Kundinnya, 76 Ind.Cas. 525 =2 
Bur.L.J. 193 = A.I.R. 1924 Rang. 47. (But under S. 39 of the present Act' 
an order setting aside or refusing to set aside an award is appealable.) 

1° the above case the court observed : “It was held in the case of 
Khatum Bee v. Abdul Rahman , 4 L.B.R. 249 = 14 Bur.L.R. 129 and 
Ripley v Nahapiet , 17 Ind.Cas. 902=6 L.B.R. 88 = 5 Bur.L.J. 155, that 
no appeal lies either against an order directing an award to be filed under 
the Indian Arbitration Act or against an order under that Act setting 

aside an award. . The order in question amounts to an order refusing 

to file an award and the mere fact that on the original submission, the 
matter was remitted for the making of a fresh award cannot, in our 
opinion, operate so as to afTect the question of appeal for which no provision 
is made m the Indian Arbitration Act.” See also Purushotumdas v. 
Gtrtdhan Lai , 8 Ind.Cas. 171 = 12 Boni.L.R. 852 = 35 Bom. 130. 

Mad In 299° U lfi I* Q R ^ a S°fiola Iyer , 70 Ind.Cas. 353 = A.I.R. 1923 
Arr d ^ 22 A« S^wnx 657 ' Schwa ht 9 C.J. observed : “Now the words of the 
j -' ? ”, aie that the court may remit the award leaving the 

hash^n £i?K- Tudge who . hc f ars the ca *c, and that is a discretion which 
shn„ld " J \ d by a , ver >' SII }glc authority, with which I humbly agree, 

Grounds for Hoi ,nter ^ eicd Wlth in appeal unless there are very strong 
^hat the or perhaps it might be better put, unless it is clear 

‘ Afr 1 d J L . ld S e has not exercised a judicial discretion.” 

court onr H i? as S1Rncd b Y arbitrators but before it was filed in 

i l - * t • aib, trator added in the award the word “Rest of the 

filed the couiTfinT 11 M d ‘ srnisscd with costs ” When the award was 
irminpH *r * nding that the award was not clear as regards the costs 

“ ThC aihit - rat01s amended the awa'rd and partied 

sere made to pay thetr own costs in the suit. The court ignored both 

and ’rh? 1 ? 0 at !? n by ^ nC ° f the arbitrators before first filing the award 

Sol 0 ?? p"l rh - 

.. . . L.R. j 41. Where a court remits an award for reconsideration md 

a h nd^ S e s a rdecree Se th» h th"* C ° Ur ‘ the su ft 

under this ^ c l u . estian whether the award was properly remitted 

from such a decree 1 " ^Lu^Ra/^^ , be cn *crt a lSed in an appeal 

AWN 34 An nr^r rf • ^ v * Muhammad , 3 All. 636 = ( 1881 ) 

S' 591 of Civil J rcn !i tt i n B an award is an interlocutory order under 

S. 591 of Civil Procedure Code of 1882 and the legality of such an ordei 
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can be challenged in an appeal from the ultimate decree passed on the 
merits. George v. Vortian Saury, 22 Mad. 202. An appeal lies from a 
decree made in accordance with an award only where the decree is in excess 
and not in accordance with the award. Sital Ram v. Dhani Ram, 32 
P R- 1903. See also,, Tallapragada v. Tallapradgada, 9 Ind.Cas 173 (F.B.). 

910. Appeal.—An objection to an order remitting the award to 
the arbitrators for reconsideration can be taken under S. 39 ( vi ) against 
the order setting aside or refusing to set aside an award. The order 
i emitting the award foi reconsideration is not a “case decided” within! 
S. 115 C. P. Code and therefore no revision lies therefrom. Zaralbibi v. 
Shamstiddin, A.I.R. 1946 Sind 141=I.L.R t (1946) K. 21. Since there is no 
appeal against the order of remittal, because none is provided for by 
tfie statute, it is competent for the aggrieved party to plead irregularity 
of the remittal in an appeal against the order of the court upholding 
the award. Vengu Ayyar v. Ycgyam Ayyar, A.I.R. 1951 Mad. 414. 

When an award is accepted on certain points and remitted for 
l econsideration only on the remaining points the order would amount 
to a refusal to set aside an award on the points the award is accepted, 
and, as such, will be appealable. The term “setting aside or refusing to 
set aside” occurring in S. 39 (1) (vi) will include setting aside or refusing 
to set aside” occurring in S. 39 (1) (vi) will include setting aside or 
refusing to set aside an award in part as well. Joyantilal v. Surendra, 
1956 Nag.L.J. 538 = A.I.R. 1956 Nag. 245 = 1956 M.P.L.J. 46 (D.B.). 

911. Revision. —No revision lies against an order remitting an 
award to the arbitrators for reconsideration as there are other remedies 
by way of appeal after the final decision of the case by the court. Lai 
Chand v. Kishori, (1888), A.W.N. 123. An order under S. 16, remitting 
an award for reconsideration by the arbitrators, does not decide a case 
within the meaning of S. 115, and hence such an order is not open to 
revision. Since an objection as to improper remission of the award 
can be taken in appeal against the order setting aside or refusing to set 
aside the award, a revision application under S. 115 is incompetent and 
would not properly lie. Zaralbibi v. Shamstiddin, I.L.R. (1946) Kar, 21 = 
227 Ind.Cas. 123 = A.I.R. 1946 Sind 141. In Sita Ram v. Dhani Ram, 92 
P.R. 1903, it has also been held that the refusal of a court to remit an 
award which decides matters not referred to arbitration is subject to 
revision. But a revision lies against a decree based upon an award on 
the ground of material irregularity, only when such irregularity concerns 
the proceedings of the court and not those of arbitrators. Ibid. See 
also, Haradhan Datt v. Ladhi Saran, A.I.R. 1933 Oudh 547 = 10 O.W^.N. 
1196=146 Ind.Cas. 582. 


17 . Where the Court sees no cause to remit the award 

or any of the matters referred to arbitra- 
judgment in terms tion or to set aside the award , the court shall , 
of award. after the time for making an application to 

set aside the award has expired, or such application having been 
made , after refusing it , proceed to pronounce judgment accord¬ 
ing to the award, and upon judgment so pronounced a decree 
shall follow, and no appeal shall lie from such decree except on 
the ground that it is in excess of, or not otherwise in accordance 
with, the award. 
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912. N.B.— This section follows with minor alterations paragraph 
16 of the Second Schedule to the Code. There is substantial difference 
between paragraph 16 and S. 15 (1) of the Indian Arbitration Act which 
is based on section 12 of the English Arbitration Act of 1889. Herein 
lies one of the substantial points of difference in the existing law : 
“Under the 1899 Act (following the English law) an award is executable 
as a decree (see also 43 Bom.L.R. 1006) but is not a decree for all pur¬ 
poses. 1934 Act of Parliament has changed the English law in this 
lespect, and by this section it is proposed to standardise the law in the 
direction of proving that judgment shall be pronounced in the terms of 
the award and that decree shall follow .'’—Vide Notes on Clauses . 

913. .Paragrab 16. —Paragraph 16 of the Second Schedule of the 
Civil Procedure Code ran as follows : — 

“Paragraph 16. (1) Where the Court sees no cause to remit the 

award or any of the matters referred to arbitration for reconsideration 
in manner aforesaid, and no application has been made to set aside the 
award, or the Court has refused such application, the Court shall, after 
the time for making such application has expired, proceed to pronounce 
judgment according to the award. 

(2) Upon the judgment so pronounced a decree shall follow, and 
no appeal shall lie from such decree except in so far as the decree is in 
excess of, or not in accordance with the award.” 

914. Section 15 (1). —Section 15 (1) of the Indian Arbitration 
Act, 1899, ran as follows : — 

“15 (1) An award on a submission, on being filed in Court in accor¬ 
dance with the foregoing provision, shall (unless the Court remits it to 
the reconsideration of the arbitrators or umpire, or sets it aside) be 
enforceable as if it were a decree of the Court.” Vide Nadir Shaw v. 
Gajrat, 43 Bom.L.R. 1006 = A.1.R. 1912 Bom. 34=I.L.R. (1942) Bom. 124. 


915. Section 12 of the English Act of 1889.—Section 12 of the 
English Act of 1889 runs as follows : — 

“12. An award on a submission may, by leave of the Court or a judge, 
be enforced in the same manner as a judgment or to the same effect.” 

916. Section 10 of the English Arbitration Act of 1931.— 
Section 10 of the English Arbitration Act of 1934 runs as follows : — 

“10. Where leave is given section twelve of the principal Act to 
enforce an award in the same manner as a judgment or order, judgment 
may be entered in terms of the award.” 

917. Difference between this section ami section 15(1) of the 
Indian Arbitration Act. —Under section 15 (1) the necessity of obtaining a 
judgment is removed. Selby v. Whitebread, (1917) 1 K..B. 736. Under 
the old section an award when filed was to be executed like a decree 
but was not itself a decree. E. f). Sassoon v. Randall, A.I.R. 1922 P C. 
374-49 I.A. 366 = 50 Cal. 1=32 M.L.T. 19 = 37 C.L.J. 336 = 44 M.L.J. 758 
= 27 C.W.N. 660 = (1923) M.W.N. 372 (P.C.). See also, Rarnsahai Mull 
More v. Joylall, 32 C.W.P. 606 = A.I.R. 1928 Cal. 840; Chaitram v. 
Hardwari Mol, 55 Cal 499 \T.ala Bhufrat v. Atnbala Bank, A.I.R. 1943 
Lah. 222; Pannalal v. Charnan, A.I.R. 1947 Lah, 54=225 Ind.Cas. 8. 
Award on submission coidd not be made a decree of court. It was only 
to be filed in court. Damodar v. Bishcshar , A.I.R. 1929 Lah. 882= 124 
Ind.Cas. 318. But it could be executed as a decree. Janandra Mohan 
v. Annapurna, A.I.R. 1927 Cal. 562. No decree need be passed on an 
award to which the Arbitration Act applies. The passing of a decree 
therefore was a superfluous act for doing of which a Judge had no legal 
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sanction. It was consequently a nullity and a surplusage which must be 
ignored and was no bar to the application to enforce the award. People 
Bank v. Lakshan Ram, 173 Ind.Cas. 11=40 P.L.R. 79 = A.I.R. 1938 Pesh. 
3. See also, Krishna Gopal v. Lakshrni Bai, I.L.R. 1938 All. 389 = 175 
Ind.Cas. 297 = (1938) A.L.J. 210 = A.I.R. 1938 All. 232 ; People Bank v Padam 
Pal, 177 Ind.Cas. 659 = A.I.R. 1938 Pesh. 54 ; Anath Nath v. Monmotha 
Nath, 184 Ind.Cas. 652 = A.I.R. 1939 Cal. 482; Udoychand v. Bhagirati 
Lai, 61 C.L.J. 515; Achraj Singh v. Achrajram, 27 S.L.R. 109 = 142 Ind. 
Cas. 489 = A.I.R. 1933 Sind 78 ; Denmal v. Firm of Lalchand, 133 Ind.Cas. 
05=A.I.R. 1931 Sind 97 (F.B.) ; Albuqueerque v. Chatholic Bank, A.I.R. 
1946 Mad. 352 = (1946) 1 M.L.J. 244 = 1946 M.W.N. 213 = 59 M.L.W. 202. 
Though an award was executable as a decree of a court, the court had 
no power under section 15 of the Arbitration Act of 1899 to pass a decree 
on the basis of the award. Ganendia Mohan v. Bhabanicharan, 34 C.W.N. 
268 = 127 Ind.Cas. 60 = A.I.R. 1930 Cal. 468. But according to this 
section where the court sees no cause to remit the award or any of the 
matters referred to arbitration for reconsideration or to set aside the 
award, the court must, after the time of making an application to set 
aside the award has expired, or such application having been made, after 
refusing it, proceed to pronounce judgment according to the award 
and upon the judgment to pronounced a decree shall follow. Now in 
England also judgment is permissible on such awards. Vide S. 10 of the 
English Arbitration Act of 1934. Now in England “an award may be 
enforced, by leave of the High Court or a judge thereof; in the same 
manner as a judgment or order ; and judgment may be entered, where 
such leave is given, in terms of the award. Vide S. 26 of the English 
Arbitration Act, 1950 and Russell, 15th Edn., p. 249. An award made 
but not filed before th^ institution of a suit by one of the parties could 
be filed under S. 15 of the old Arbitration Act. even after the institution 
of the suit. Batkissen v. Brijmohan, 41 C.W.N. 1198. The proceedings 
for enforcement of an award under S. 15 of the Arbitration Act, 1899, 
were governed by S. 47, Civil Procedure Code, and an appeal was com¬ 
petent from an order rejecting such application Kanhaiyalal v. Peoples 
Bank, 151 Ind.Cas. 881 =35 P.L.R. 635 = A.I.R. Lah, 49. When S. 15 of 
the Arbitration Act speaks of the award "being enforceable as if it were 
a decree of the court,” the expression has to be read as including both 
the manner of execution and the time within which execution must take 
place. Nadir Shaw v. Gajraj, 43 Bom.L.R. 1006. 

918. Function of court deciding objection under this section.— 

An arbitrator is a judge of all matters whether of fact or of law and a 
court hearing objections against an award is not a Court of Appeal 
sitting in judgment over the award. Muhammad v. Shakir, 78 Ind.Cas. 
378=10 O.L.J. 142 = 10 O. 8c A.L.R. 55; Badruddin Hasan v. Amir 
Began?, 13 Ind.Cas. 520=14 O.C. 308, on appeal to P.C. Amir Begam v. 
Badruddin, 23 Ind.Cas. 625 = 36 All. 336 = 18 C.W.N. 775=16 Bom.L.R. 
413 (P.C.) ; Ghulam Khan v. Muhammad Hassan, 29 Cal. 167 = 29 I.A. 51 
(P.C.) ; Shyam Lai v. Parshottam Das, 58 Ind.Cas. 585=18 A.L.J. 241=42 
All. 277. 

919. Scope of the section. —This section is based on paragraph 16 
of Schedule II. Civil Procedure Code, which corresponds to section 522 
of the Code of 1882. A proceeding is to be initiated by filing an award 
under section 14. Jaihishan v. Ramgopal, A.I.R. 1944 Lah. 398. "This 
section provides that where the court secs no cause to remit the award or 
any of the matters referred to arbitration for reconsideration or to set 
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aside the award, the court shall, after the time for making an application 
to set aside the award has expired, or such application having been made, 
after refusing it, proceed to pronounce judgment according to the award, 
and upon the judgment so pronounced a decree shall follow. Looking 
at the words of this section, it is fairly clear that it is open to the court 
to see whether there is any cause to remit or set aside, the award part 
from the application which a party may make for the purpose of getting 
the award remitted or set aside. The section clearly lays down that if an 
application is made, it has to be decided on the merits, and if the 
application is rejected, a judgment is to be pronounced in accordance with 
the award. If the application is allowed, the award naturally be remitted 
or set aside, in which case other appropriate orders would have to be 
passed. While making this provision the section does seem to contemplate 
that the court may proceed to consider the question whether the award 
should be remitted or set aside even though an application may not 
have been made before it by any party to the award. In such a case 
if the court suo motu sees any cause to remit or set aside the award, 
me court may make thaL orders. It ihe court sees no cause to lcmit or set 
aside the award, even so, the court must wait until the period for making 
an application under S. 33 has expired, and, if an application is made, 
until the application is refused. It would, therefore, be clear that on 
a fair and reasonable construction of the words used in section 17, the 
couit has jurisdiction to consider the question of remitting or setting 
aside the award suo motu” Hadimal, v. Hiralal , A.I R. 1954 Bom. 243. 
I he following conditions must be complied with before the court may 
pronounce judgment upon award and before the decree can follow 
under this section : (a) T he court has given notice to the parties of 

liling the award ; the time for making an application to set aside the 
award lias expired or if such application has been made, it has been 
refused ; (o) Where the court sees no cause to remit or set aside the 
award. All these conditions are cumulative and must be strictly fulfilled, 
f not, the court may and ought to aside the judgment and decree which 
follows. Ganesh Mai v. Keshoram , 55 C.W.N. 349 ; Katha Appa Ram v. 
Mohammad, A.I.R. 1949 Mad. 256. After refusing to set aside an award 
, e court must pass a judgment on merits. Decree on award in the 
absence of judgment « null and void. Amode Kumar v. Hari Prosad , 

. i ‘f 58 A11# , Application by a party to an award to make it a 
, of court and to pass a decree in accordance with it is competent 
under this section read with R. 10 . Gangaram v. Radha, A.I.R. 1955 
i unj 14a — 57 I unj.L.R. 253. Where there is no valid submission, there) 
could be no award on which a decree could be made by the court and 
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Cas. 282 = 27 N.L.R. 240; but see Sri Krishna v. Relumal, 9 S.L.R. 183 = 
34 Ind.Cas. 845 (where it has been held that the statement of the parties 
that they would not object to the award does not amount to estoppel 
and the statement of the parties may be retracted within the period on 
the ground of fraud or mistake) ; Kainta Prosad v. Uman prosad, 76 
Ind.Cas. 33=A.X.R. 1924 Oudh 344. 

Where objections are filed to an award, the court ought to give a 
chance to the party of proving his objection by evidence and to deal 
with the objections judicially. The court ought to accept the award of 
the arbitrator as final as regards any statement made by him in the. 
award as to the conduct of proceedings, without taking evidence in the 
matter or finding that the evidence adduced in support of the objection 
is insufficient. Subba Rao v. Ramain^a, 152 Ind.Cas. 157=40 L.W. 364 = 
A.I.R. 1934 Mad. 619 = 67 M.L.J. 377. Where an arbitrator is called 
upon only to declare the right of the parties to share in the proceeds of 
sales of land and he gives the award without taking his accounts in 
view of lack of sufficient data, the award cannot be said to be incomplete 
and the parties can entorce it through a court. Nana Kwaku v. Nana 
Sir Ofori Atta, 143Ind.Cas. 147 = 37 L.W. 401 = A.I.R. 1933 P.C. 46. Now 
to enforce such an award the procedure laid down in this section is to 
be followed. Where an award has been given on a reference and objections 
are filed but no orders are passed either accepting or rejecting them, 
it is not competent for the court to dismiss the suit on the merits. Dma v. 
Kalika , (1941) R.D. 284 = (1941) O.A. Supp. 353. An award for or against 
a joint Hindu family business, in its trading name is a perfectly good 
award, and judgment may be passed upon such an award under this 
section. Alunshilal v. Moor Bros., 51 C.W.N. 563. The jurisdiction of 
Civil Courts is to effect an imperfect partition of a Mahal is barred by 
S. 220 (n) of the C.P. Land Revenue Act. Narayan v. Mohanlal, I.L.R. 
(1950) Nag. 823 = A.I.R. 1951 Nag. 297. Persons not party to arbitration 
agreement cannot take benefit under a decree passed in terms of the 
award. Chouthrnal v. Ramchandra, A.I.R. 1955 Nag. 126 = I.L.R. 


(1955) Nag. 100. 

Where there is a further claim made by the plaintiff and the award 
professing to be made of and concerning the matters referred, is silent 
regarding such further claim, the award amounts to adjudication that, 
ihe plaintiff has no such further claim. Union «/ India v. Bakshi Ram 

59 Punj, L.R. 572 = I.L.R. (1957) Punj. 1210. . . . 

920. Mandatory character of the section. —The provisions in s. 17 
are mandatory and the court has no jurisdiction to pass a decree in terms 
of the award without complying with the provision of the section. 

Kammuthu v. Krishnaswamy, (1958) 2 M.L.J. 142 ; (1951) M.L.J. 93 — 


A.I.R. 1951 Mad. 658. . , . . 

921 Award a nullity—Procedure as in this section still should be 

followed._It is well settled that a decree which is a nullity may be ignored 

nnd it is not necessary to get such a decree set aside. But what the 
Arbitration Act contemplates is that if an award is on the file of the court 
unless steps are taken to have that award set aside a certain definite 
results must follow and that definite result is the result indicated by the 
Legislation in S. 17. Therefore, it is not open to a party to assume that 
an award which has been filed and in respect of which a notice has been 
served upon him is a nullity. He must go to court and get it set aside. 
Sarker v. Amritalal, I.L.R. (1954) Bom. 686 = 56 Bom.L.R. 89 = A.I.R. 1954 
Bom. 293. If no application is filed the party in whose favour the award 
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is made is entitled to a decree upon the award or if the application is 
filed and has been dismissed on merits, then also the party in whose 
favour the award is made is entitled to a decree. It is only when an 
application to set aside an award having been made in time 
and the application having succeeded that the party in whose, 
favour the award is made is not entitled to a decree in terms of 
the award under S. 17. Hence, the only proper interpretation to give 
to S. 17 is that it contemplates all applications to set aside an award and 
all applications to set aside an award filed under S. 33 and not under 
S. 30. Section 30 does not deal with applications to set aside an award 
at all. It deals with what the powers of the court are where an application 
is made to set aside an award. But when a court wants to decide what 
is the right of a party to apply to set aside an award and what procedure 
he should follow, then the court has got to them to S. 33. Thus the 
Arbitration Act contemplate only one application to set aside an award 
and to such an application Art. 158, (now Art. 119(2)) Limitation Act 
applies. Ibid. An award given on reference without the intervention of 
the Court has no legal existence, nor is it capable of upholding any right 
or title as comprehended thereunder unless it is made a rule of the court 
within the meaning of the Arbitration Act itself. Wali Mohammad v. 
Pan a M.T., A.I.R. I960. Pat. 128. 


J 2 p. Scheme of Section 17. —The scheme of s. 17 is that after an 
awaid has been filed an opportunity is given to the party challenging or 
disputing the award to file an application to set aside the award and 
the application has got to be filed within the period of limitation prescribed 
l.y Art. 158 (now Art. 119(b)), Limitation Act. If no application 
is hied, the party in whose favour the award is made is entitled to 
a decree upon the award, or if the application is filed and dismissed 
on merits, then also the party is whose favour the award is made is 
entitled to a decree. It is only when an application to set aside 
«i auarc aving been made in time and the application having 

"l tha ' , thc P art V whose favour the award is made is not 

on v ornner i , eCrCe m - '* rm * “ f thc “ward under S. 17. Hence the 
SiS interpretation to gave to S. 17 is that it contemplates all 

PP , r , . ° scc aside an award and all applications to set aside an 
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matter referred to arbitration to the arbitrators or umpire for 
xeconsideration in cases mentioned in sub-section (1) of section 16. 
Under section 16 the court is empowered to remit all the awards tiled 
before it for reconsideration of the arbitrators. Under the old law (i i.e 
under para. 14 of the Second Schedule of the Procedure Code) an award 
made without the intervention of court and where application was made 
under para. 20 to file the award, the court was empowered to tile it under 
para. 21, on fulfilment of conditions mentioned therein but was not at 
liberty or remit the same for the reconsideration of the arbitrators or 
umpire. Bija Dhar v. Raj Karan, 174 Ind.Cas. 592 = 19 Pat.L.T. 16 = 
A.I.R. 1938 Pat. 129; Karamchand v. Jasodhar, A.I.R. 1927 Lah. 347 = 
100 Ind.Cas. 896; Mga Tok v. Nga Kasim , 14 Ind.Cas. 978=5 Bur.L.T. 
55; Riaz-ud-din v. Shuja-ud-din, A.I.R. 1925 Lah. 86 = 78 Ind.Cas. 1042; 
Bhagwan v. Shiv, 22 Ind.Cas. 811=92 P-R. 1913 = 105 P.L.R. 1914; Dandi- 
kar v. Dandikar, 6 Bom. 663 ; J agroop v. Barkoteswar, 34 Ind.Cas 335 = 3 
O.L.J. 137 ; Subramniam Chetty v. Velian Chetty, 24 Ind.Cas. 132. So under 
the old law if such an award was defective in any way an application under 
para 20 was to be dismissed. ]agroop v. Barhateshwar , 34 Ind.Cas. 355 = 3 
O.L.J. 137 ; Ganesh Narain v. Malida Koer, 10 Ind.Cas. 450=13 C.L.J. 399 ; 
Bhagandas v. Shi-b Dial, 22 Ind.Cas. 811=92 P.R. 1913=109 P.L.R. 1914. 
In Bijadhar Rani v. Rajkaran , A.I.R. 1938 Pat. 129, the court observed : 
“Under para. 21 of Schedule II, Civil Procedure Code, the court is 
directed to file an award where it is satisfied that the matter was referred 
to arbitration and that an award has been made thereon and where no 
ground such as is mentioned or referred to in para. 14 or 15 is proved. 
One of the grounds mentioned in para. 14 is where the award has left 
undetermined any of the matters referred to arbitration. As I havC| 
said, there is no dispute that the arbitrators in the present case have left 
undetermined part of the matter referred to arbitration. The a ™ ar „ 
therefore cannot be filed and the order of the court below is set asi e. 
But now the court is empowered to remit all the awards to the arbitrators 
or umpire for re-consideration where the conditions mentioned in s. 
are fulfilled. 

924. Set aside the award.—The grounds for setting aside an award 
are given in section 30 post. Vide notes theieunder. 

925 Application.—The word ••application” has not been defined 

e’therinthis sec t icm* or anywhere in the Arbitration Act or m the Ltmna ton 

Act •'Application” as defined in R. 2 sub-rule (2) of the Civil Rules ot 
Practice and Circular Orders. Vol. I, contemplates an oral applica¬ 
tion also therefore there is no need for an application, under s. 17 to 
set aside an award to be in any particular form with courtfee 
affixed thereon The counter affidavit filed by the respondents is applica- 
don fo^ pas^g a decree in terms of an award, filed within 30 days of 
the service of the notice of the petition counter attacking the genuineness 
and validity of the award and praying that the court might be Phased 
to pass an order dismissing the petition is an application within the 
meaning of this section with a sufficient compliance with the terms 
thereof It is not necessary to make it in any particular form or to 
-ffix court fee stamp of any value. Ramaswami v. Muthiralayee, A.I.R. 
1954 Mad. 560 ; see also Gopalji v. Chaganlal, A.I.R. 1921 Bom. 419 

.= 45 Bom. 1071. 

926 Objections whether within time.—The question whether the 
objections raised on behalf of the opposite party to the validity of the 
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award were put in within time is not purely one of law. It is a mixed 
question of fact and law. Pratap v. Union, A.I.R. 1956 Assam 85. 

927. “Time for making application to set aside the award has 
expired”. —Under the original Art. 158 of the Limitation Act an applica¬ 
tion to set aside an award was to be filed within 10 days from the date 
when the award was filed in court and notice of the filing was given to the 
parties. There was no time limit to get an award remitted for reconsideration 
of the arbitrators. But under the amended Art. 158 (now Art. 119(b) ) of the 
Limitation Act an application to set aside an award or to get an award 
iemitted for reconsideration must be filed within 30 days from the date of 
service of the notice of filing of the award. So the court must wait for 30 days 
after the service of notice of filing of the award before pronouncing 
judgment according to the award. Vide Lachha v. Ganesh Das, A.I.R. 
1936 Pesh. 135; Subba Rao v. Ramalinga, 152 Ind. Cas. 157 = 40 L.W. 
364=67 M.L.J. 377; Vein Pillay v. Appaswami, 9 Ind.Cas. 197 = 21 
M.L.J. 444 = 2 M.W.N. 141 ; Subbayya v. Papayya, A.I.R. 1920 Mad. 
789=123 Tnd.Cas. 5. See also. Sahib Rai v. Chait Ram, 28 Ind.Cas. 
427=96 P.L.R. 1915: Seetaram v. Rupram, 42 Ind.Cas. 266 = 13 N.L.R. 
172; Sheo Prokash v. Sriram, 63 Ind.Cas. 399 = 19 A.L.J. 404. Where 
a court accepts an aw'ard filed by the arbitrators without giving the 
parties time to file exceptions to the award, there is material irregularity 
in the exercise of the discretion, and the order accepting the award should 
be set aside. Udit Singh v. Ram Lahham, 145 Ind.Cas. 403 = (1933) A.L.L 
149 = A.LR. 1933 All. 313 ; U Bn Thein v. U Po Mya, A.I.R. 1930 Rang. 
307 = 128 Ind.Cas. 847 ; Rangiya v. Gobinda Siomni/71 Ind.Cas. 266; but 
see Ganga Naram v. Ram Chand, 20 W.R. 311 = 12 BLR. 48; Ravibhai 
y Dahyabhai, A.I.R. 1921 Bom. 32 = 59 Ind.Cas. 811=45 Bom. 832; 

V. Narayanarau, 17 Ind.Cas. 431; Sri Krishin v. Rehimal. 
AX R . 1916 Sind 79 = 34 Ind.Cas. 845 = 9 S.L.R. 183 ; Bankulal v. Chhotey 

^r'T AJ u R -. 19S1 A ' 453 = 133 Ind.Cas. 31=53 All. 669 = (1931) ALT 
442. In the last-named case, the court observed : “We are not prepared 

10 reverse the judgment of the court below because full ten days' time 
has not given. Section 99. Civil Procedure Code, lavs down that no 
irregularity in any proceeding in a suit not affecting the merits of the 
rase should be permitted to reverse or substantially vary a judgment" 

Ml 1 *'* V ' HnUmn - 21 Ind Cas - 20R = Sohamori v. 

0 hi f .r^;orf PP r 7 al n lie Vi r0rn dc g ee P asscd "'“hour Kirin- ten da vs’ time for 

Cas 847 '. M , , hCln U Pn Mvn ’ A I R 1930 Ra "*- 307 = 128 Ind. 

11 r • 7 V Na 1 lruddln Albert Purah, 29 All. 584 = (1907) A.W N 184 

set* ai?cle 0t onlv “ - ha * be / n , h , eld that such an ordcr is HaMe to be; 

ATR iqokV rev J« on - Achaber Pande v. Kuldip, 76 Tnd.Cas. 307 = 

1921 Bom 5 3 o R _!^- J 0i ; v ‘ 59 Tnd.Cas. 811 = A.I.R. 

hrimn in/i*' 1B ° m ' 832 - A conrt n ^r bound to go beyond the 

took to fthf!? C S in matters of limitation and to enquire how long he 

AIR 1932 Mad C °588 S * y Appalamma, 140 Ind.Cas. H = 

Macl * *588. When a special case is stated limitation rune 
= 84 IndCas X 378 SSe A v. Ramrhandm, 48 Bom. 663 

bv the parties whhin ^' 192 ? ?°7f- ° 2 , an au ' ard be objected to 
Of TMrM n; • • h f P eriod allowed bv Art. 158. (now Art 119(b) > 

ohjJcdo" oven'on °f Schcdtde T Schedule II. of the I'imitatTon Acn an 

r.'ards. Mehta Tas^R^TnZLhhof 77p°k '7 h<Io R* ^ 
appl.es only to applications referred to’ in^this^ec^n o ‘ h “ Tp'p h 



508 


THE ARBITRATION ACT 


[S. .17 


cations to set aside an award on any of the ground mentioned in s.- 30. 
Muhammad v. Muhammad, 8 All. 64 = (1886) A.W.N. 2. See also, 2 

N. L.R 81 . 

928. Application to set aside purported award which is barred.— 

By enacting Art. 158 (now Art. 119(b)) of the Limitation Act the Legis¬ 
lature meant to fix a definite time within which the existence and the 
validity of an award could be challenged after the award is filed in court 
and to provide an expeditious method of getting an award translated into aj 
judgment and made enforceable as such. Award includes a bogus award. 
When therefore, a party to arbitration has debarred himself from applying 
to set a purported award aside he cannot come to the court, and, as it were, 
point out to the court the ground on which the court should set aside 
the award itself under the powers reserved in the earlier part of s. 17, 
for, that would mean, for all practical purposes, repealing Art. 158 as 
now amended [at present Art. 119(b)] and the only way to make that 
Article and the generality of the Arbitration Act fit into a coherent whole 
is by supposing that the words in section 17 of that Act ending with 
set aside an award” are superfluous. Umadutt v. Chandrao, 230 Ind. 
Cas. 252 = A.I.R. 1947 Bom. 94. 

929. “Time for taking copies is to be excluded.”— Time requisite 
for obtaining copy of the award is to be excluded from the period of 
30 days. <S ovachand v Hurry , Bun. 46 Cal. 721 =53 Ind.Cas. 46 = 23 
C.W.N. 280. In Ghulam Khan v. Muhammad Hasan, 29 Cal. 167 
(1937) = 29 I.A. 51, Lord Mac Naughten , observed : “It is to be observed 
that by the Limitation Act, Schedule II, Article 158, (prior to its amend¬ 
ment) the period of limitation prescribed for an application under the Code 
tc set aside an award is a period of 10 days only from the time when the 
award is submitted to the court exclusive of the time requisite for obtain¬ 
ing a copy' of the award (Limitation Act s. 12). See I Iso Das v. Dayalal, 
A.I.R. 1933 Rang. 38 = 142 Ind.Cas. 835; but see Kalian v. Rochan Bai, 
27 Ind.Cas. 371=8 S.L.R. 190. As regards application of s. 4 of the 
Limitation Act, vide, Johur Mull v. Kashi Prosad, I.L.R. (1942) 2 Cal. 
i60 = 203 Ind.Cas. 426 = A.I.R. 1942 Cal. 566. 

930# Power of court to extend tlie time. —Under section 5 of the 
L imitation Act, the court has no authority to receive an application to 
set aside an award after the time prescribed by Article 158 of the Act. 
It is competent to the court to extend the time prescribed by that Article. 
Surya Kfarain v. Banvari, 17 Ind.Cas. 7 = 18 C.L.J. 35 = 18 C.W.N. 626. 
See also, Gaya Singh v. Harbilas, A.I.R. 1930 All. 711. Sitaram v. Rupram, 
42 Ind.Cas. 266 = 13 N.L.R. 172: Edajit v. Tulsidas, 2 B.H.C.R. 270; 
Dinditta v. Babu Ram, 100 Ind.Cas. 955 = A.I.R. 1927 Lah. 273 = 8 Lah. 
274. But where an application containing an additional ground of 
objection to the validity of an award was filed beyond time in 
addition to the one already filed within time it was held that the court 
had discretion to allow the additional ground to be added by way of 
amendment or to entertain it of its own motion if it thought that the 
ground was such as to render a reference to arbitration or the award based 
thereon absolutely invalid. Bhagiuan Din v. Fakir Singh, 20 Ind.Cas. 773 
= 16 O.C. 233. The court is also not entitled to shorten the period 
prescribed in the article. Kamta Prosad v. TJma Prosad, 76 Ind.Cas. 33=9 

O. &: A.I.R. 703 = A.I.R. 1924 Oudh 244 ; but see Bankey v. Chotey, A.I.R. 
1931 All. 34. Where a decree has been passed on an award without giving the 
parties time for filing objection for setting aside the award the appellate* 
court is competent to remand the case ordering the lower court to give 
parties an opportunity of filing applications to set aside the award within 
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the prescribed number of days of the receipt of the appellate court order. 
Ruddaraju v. Ruddaraju , 17 Ind.Cas. 431 =(1912) M/W.N. 1232. Where 
an award is illegal and void ab initio and the illegality is apparent on the 
face of it, the court should take judicial notice of it, it is riot necessary 
that the parties should file objections to the award within the time 
prescribed under Art. 158 of the Limitation Act. Lain, v. Abdus, 17 Ind. 
Cal. 320; Haranarain v. Chaudhrani, 13 All. 300 (P.C.). 

931. Validity of an award, presumption of —In Car gey v. 
Aitcheson, 26 R.R. 298 = 2 B. & C. 170 = 2 Bing. 199. Best J. said : “An 
award should always be supported, unless there be some unanswerable 
objection to it.” An award against father and sons in dispute relating 
to partition of joint family properties where interests of sons arc not 
adverse to that of father who consented to award, is binding upon the 
sons also. Chidambaran Chetliar v. Subramanian Chettiar, 85 M.L. 
980 = (1952) 2 M.L.J. 524 = A.I.R. 1953 Mad. 492. 

932. Award without intervention of court—Objection as to non¬ 
registration filed after Limitation—Effect—An objection to an award, 
made without intervention of court, that it could not be enforced for 
want of registration, or for other reason, filed after the expiry of the time 
for making an application to set it aside, cannot he enterained and the 
court is competent to pronounce judgment according to it under s. 17 of 
the Act. Seonarani v. Prabhu , I.L.R. 37 Pat. 252=1598 B.L.R. 181 = 
A.I.R. 1958 Pat. 252 (F.B.). 

933. “No application is made.”—This section provides that if no 

application is made to set aside the award or if the court has refused to 
set aside the award, the court shall proceed to give judgment according 
to the award. Lain v. Abdus , 17 Tnd.Cas. 320. See also Baldeo v. 
Abdur. A.I.R. 1932 Oudh 156=9 OWN. 191 = 137 Ind.Cas. 151. The 

jurisdiction of the court to ernbodv an award in a decree is not dependent 

upon any application by a partv that it should be accepted. The power 
of court to exercise jurisdiction under ss. 15 to 17 or s. 30 and 33 is 

derived from the filing of the award before it under s. 14. Sheormn 

I'rosad v. Gopal, AIR 1959 Madh. Pra. 102 = 1959 H.PL.J 87 = 1959 
jab. L.J. 24 = 1959 M.P.C. 31. 


934. Whether court can ad suo molti. —The words used both is 
SS. 17 and 30 are wide enough to include the jurisdiction of the court to 
deal with matters covered bv those sections suo rnotu. Hast imal v. Miralaf. 
A.I.R. 1954 Bom. 243. In the above case the court observed : “It would 
appear that under the English law the court has a similar powers to set 
aside an award, apart from the motion made by the parties in that behalf, 
lor Russell, while dealing with the power of court to remit or set aside 
the award observes : ‘The court has further an inherent power to set aside 
an award, which is bad on its face ; either as involving an apparent error 
ii: fact or law, or as not complying with the requirements of finality or 
certainty. The inherent power to set aside also extends to an award which 
exceeds the arbitrator’s jurisdiction, and possible to cases where fresh 
evidence has become available* Russel! on Arbitration. 15th Fdn., p. 263” ; 
hut see Umadutt v. C.handrao . A.I.R. 1917 Bom. 91-18 Bom.L.R. 675. 
Tt has been held by the Karachi Court that there is nothing in this section 
to exclude the power of the court to set aside an award sun ntofu for proper 
reasons. Motumrnal v. Haji. I.L.R. 1943 Kar. 390 Section 17 empowers 
the court to remit or set aside an award suo niotu. apart from the appli¬ 
cation which a party mav either for remission of the award or its 
leversal. Deepvdrain v. Dhanesfnrari . 1959 Pat. L.R. 262=1959 B.L.J.R. 
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723 = A.I.R. 1960 Pat. 201 (the objection envisaged under s. 17 o£ the 
Arbitration Act is an objection under s. 30) 

935. Agreement to refer to arbitration—Reference on behalf of 
minors. —Where in a suit to which minors are parties an order of reference 
is made without complying with the requirements of Or. 32, R. 7 C. P. 
Code and in appeal from the decree based on the award filed by one of 
the minors, the attention of the court is drawn to the illegality committed 
by the trial court while making to order of reference, it is not possible 
for the appellate court to shut its eyes to the illegality and it is open 
to it to set aside the entire decree of the trial court. Gopal v. Sundari, 
A.I.R. 1955 Pat. 277 = 1955 B.L.J.R. 52 ; see also A.I.R. 1952 Pat. 461. 

936. Award or agreement to compromise. —The parties to a 
partition suit referred the matter to the arbitration of certain Amins. 
When the Amins had decided what they were going to do, the parues to 
the partition suit joined together with the Amins and certain local 
gentlemen and executed a document by which they agreed that the parties 
shall be bound to compromise the suit upon certain terms which were 
annexed to the document which was signed by the parties. It was held 
that the document was not an award but an agreement to compromise. 
Puma Chandra v. Jagat Bandhu, 45 C.W.N. 381. 

937. Effect of agreement not to file objection. —Agreement not 
to object to the award on ground other than those of fraud, cannot 
prevent a party to the agreement from moving to set aside on ground of 
illegality on the face of it. Rangiah v. Govind Sivami, A.I.R. 1922 Mad. 

J 79 = 45 Mad. 466 = 15 L.W. 160 = (1921) M.W.N. 793 = 71 Ind.Cas. 266. 
In the above case the court observed : “I do not think that the agreement 
not to object can fairly be taken to cover the extraneous matters 
which are not properly the subject-matter of the award at all. It is also 
established that such an agreement does not cover fraud unless it is 
expressly excepted, that is, the parties may agree that it shall not be 
raised. It was held by Chitty J. in Tullis v. Jackson, (1892) 3 Ch. 411 = 
67 L.T. 340 = 61 L.J.Ch. 655,' that fraud may be expressly excepted, that 
is, the parties may agree that it shall not be raised, though in Reason v. 
Dublin Corporation, (1907) A.C. 351 (362) = 77 L.J.P.C. 1, Lord James 
Hereford says : ‘As a general principle I incline to the view that an 
express term that fraud should not vitiate a contract would be bad in 
law.’ Again in A' lackey v. Auvc, (1834) 2 A. &: E. 356 = 41 R.R. 456, it 
was held that a clause precluding the parties from bringing action against 
the arbitrators or impeaching their award unless for fraud did not debar 
a party to the deed from moving to set aside the award for illegality on 
the face of it, though no fraud or collusion appeared.” It is not com¬ 
petent for the parties by an agreement to oust the jurisdiction of the 
court to set aside an award, if misconduct on the part of the arbitrators 
were shown or if it were shown that the award was improperly procured, 
when the parties desire that the award should be enforced under the 
provisions of the Arbitration Act. Ffardwary Mull v. Ahmed Musaji 
Selaji, 13 C.W.N. 63=1 Ind.Cas. 371. 

In Parasram v. 'Topandas , A.I.R. 1928 Sind 81=21 S.L..R. 253 = 102 
Ind.Cas. 183. the court observed : “He has relied on the observations of 
Fawcett A.J.C. in Ratnchand v. Govindram, 13 S.L.R. 75 = 53 Ind.Cas. 
337, in support of the view that an agreement to recognise an award 
beyond the scope of the disputes mentioned in the reference was binding 
on the parties to the reference. This judgment was set aside on appeal 
on another point and the appeal court, had, therefore, no occasion to deal 
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with the observations relied upon by the learned Judge below. A similar 
point, however, came up a year before Crouch A.J.C. in Naraindas v. 
Kewalram, 11S.L.R. 43 = 42 Ind.Cas. 706, where a contrary view was taken 
and it was held that such an agreement was void under s. 28, Contract 
Act, as being one not to enforce rights conferred by the Arbitration 
Act in respect of the contract to refer and was even otherwise inoperative 
as restricting the discretion vested m die court by statute to set aside an 

award when it was sought to be filed and made a rule of the court. 

The observation of Crouch A.J.C. apply with greater force to an award 
passed on a reference made through the court, in a pending suit, as in 
that case the arbitrators derived authority from the court, and their award 
must be confined to the matters in dispute in the suit. See Ram Pro tap 
Chamaria v. Durga Prosad Chamaria, A.I.R. 1925 P.C. 293 = 53 Cal. 25N = 
53 I.A. (P.C.)” See also, Khudiram v. Chandicharan, 35 Ind.Cas 358=1 
PL.}. 306, per Atkinson J. But see Kahan Singh v. Alofiantal, 34 Ind. 
Cas. 177=44 P.W.R. 1916; Rant Jawaya v. Devi Ditto, 34 Ind.Cas. 192. 

938. Waiver. —Any irregularity of procedure may according to the 
itilings of the English Court, be waived. Alaung Alyin v. Aiming Yan 
Aung, 4 B.R. (1897-1910), Vol. 11, for further discussion of this 
topic, vide notes under s. 30 nuclei the heading “ Estoppel-Waiver” 


939. Whether the court is to see whether the matter has been 
referred to arbitrators. —Where the question of the partition of the 
family properties of a joint Hindu family was referred to arbitration 
and some of the members of the joint family were not parties to the 
i efcrence, the award given in pursuance of such reference partitioning the 
family property was invalid and could not be filed under paragraph 21 
of Schedule II of the Civil Procedure Code. Chotey Cal v. Keshivar 
Narain, 48 Ind.Cas. 953. Where an award made without the intervention 
of the court was filed in court, it has been held that it has power to 
decide whether there was a reference to arbitration on behalf of the 
parties and whether there was any matter in dispute between the parties 
to be referred to arbitration. Radha Kissen v. Asha-AIal Ishar Das. 
A.I.R. 1926 Lah. 91=7 L.L.J. 603=92 Ind.Cas. 705. In the course of 
the judgment the court observed : “It was next argued (grounds 8 and 9) 
that the court had no power to decide the two matters it clid, but was 
confined to deciding any objections under paragraphs 14 and 15 of the 
Second Schedule, Civil Procedure Code. This is obviously wrong; for 
tiie opening words of paragraph 21 of the Second Schedule were inserted 
to set at rest this question, as to which different views had been taken 
by some of the High Courts. See also, Ganesh Singh v. Kashir Singh, 28 
All. 621 =(1906) A.W.N. 136; and Alansa R mn v. Alan go l Sain, A.I.R. 
1922 Lah. 149 (Lahore High Court) and Dip Chund v. Sahib Din, 5 S.L.R. 
92. The case reported as Sasson & Co. v. Rmndutt, A.I.R, 1922 P.C. 
.•74, is not against this view as it was a case under the Indian Arbitration 
j 1 . anc * and not under the Code of Civil Procedure. Pakhordas 
Jasurornal v. Forbes, 6 S.L.R. 127, is not in point for the same reason, 
(^ce also. Aiming Turn v. Aiming Parhok, A.I.R. 1923 Rang. 199). The 
List two cases were decided taking into consideration of the wordings 
oi para. 21 of the Second Schedule of the Civil Procedure Code. '['hat 
para was as follows : “Where the Court is satisfied that the matter has 

been referred to arbitration ami that an award has been made thereon 
;tn<l where no ground such as is mentioned or referred to in paragraph 
14 or paragraph 15 is proved, the Court shall order the award to be 
hied and shall proceed to pronounce judgment according to the award.” 
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The words in italics were added by Act of 1908, because it was held in 
certain cases before the amendment, that the court had no jurisdiction 
to enquire into the factum or validity of the submission and award (vile 
Samal Nathun v. Jaishanhar, 9 Bom. 254 ; Venkatesh v. Ghanapgardu, 
17 Bom. 674 ; Tejpur v. Mahommed, 20 Bom. 596) while in other cases 
a quite opposite view has be“». taken. Alanulal v. Vannul, 29 Bom. 621 
(F.B.) ; Mahomed v. Hakiman, 25 Cal. 757=2 C.W.N. 529; Micharaya 
v. Sadasiva, 4 Mad. 319 ; Chintamallayya v. Thadi Gangireddi, 20 Mad. 
£9 = 7 M.L.J. 61 ; Amril Ram v. Dasrat Ram, 17 All. 21 =(1894) A.W.N. 
187 ; Gancsh Singh v. Kashi Singh, 28 All. 621. But in the new Arbitration 
Act there is no such section. One of the grounds for setting aside an 
award is that an award has been improperly procured or is otherwise 
invalid. Section 24 makes provision for reference to arbitration by some 
of the parties in a pending suit. 


Although as a general principle a person who is not a party to or 
properly represented in any proceedings should not be bound by those 
proceedings, yet as proceedings before arbitrators arc not intended to be 
carried on according to the rules of procedure contained in the Civil 
Procedure Code, the proposition cannot be of universal application to 
such proceedings. Binayak Das v. A alini, /0 Ind.Cas. 459 = 26 C.W.N. 
S04 = A.I.R. 1922 Cal. 226. In Has/nit Hussain v. Sidiq Hasan, A.I.R. 
1927 All. 128 = 98 Ind.Cas. 1012, the court observed. “Where parties have 
a common interest it is not sufficient that certain persons should go and 
seek to refer the dispute pending between them and the other party to 
arbitration, without taking steps to consult the other persons who had 
such common interest and get their authority to represent them on their 
behalf. If one oi more interested parties, says Russell, submit a dispute 
to arbitration they cannot bind the other interested parties without 
express authority, but still bind themselves nonetheless effectually for that, 
and if they undertake, that such other parties shall perform the award 
the fact that those parties are not bound will form no excuse for breach 
of the undertaking. ( Russell on Arbitration, 10th Edn., page 24).” See 
also Mudy v. Osam, (1628) Iill. 30=124 E.R. 121 ; Chotteylal v. Madoi, 
48 Ind.Cas. 953 ; Jnancndra v. Jiten, 32 C.W.N. 108. But where one ol 
the parties to the reference is a minor, the court should decide before 
disposing of the application whether the reference to arbitration was for 
the benefit of the minor. Jainath v. Kamalanath, 7 Ind.Cas. 31. See 
also In the matter of Raman Kissen Sett v. Hurolal Sett, 19 Cal. 334; 
Balaji Narayan v. Nana Bin, 27 Bom. 287. Where the next friend or the 
natural guardian of the minor is a party, the awardis 1bmding if it is for the 

benifit of the minor. Sadasiv v. Ramchandra, 56 Ind.Cas. 39J-Bom.L.R. 

266 = 44 Bom ?02 ; Balaji v. Nana, 27 Bom. 28/ ; Ramnarain v. Sreemoty, 
*1 WR 280* Temmakal v. Subbammal, 2 M.H.C. 47; Raman Krishna v. 
Hurroial, 19 Cal. 334; Mg Po v. Ala Daung, 29 Ind.Cas. 800. 

940. Award dealing with properly of strangers—Binding effect. 

_Once it is found that the reference to arbitration was made voluntarily 

md the reference was not illegal for any other reason, then the agreement 
must be held to be binding on the parties and if the award purports to 
interfere with the rights of the strangers it would not affect the rights of 
the stranoers. But as between the parties us provisions must be held to 
he operative if its validity could not be otherwise questioned. Radha v. 
S/, a X A.I.R. 1957 All.'400; sec also A.I.R. 1928 Cal. 275. 

941 Ss 17, 30. 33 — Application under Ss. 30, 33 —Considerations. 
_The award was filed in court on 18th July, 1951. An application 
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under s. 33 for challenging the validity of the arbitration agreement was 
presented on the 17th January, 1962 and an application under s. 30 for 
the setting aside of the award was presented on the 12th February, 1952. 
Thus the petitioner took advantage of both the remedies available to 
him under the laws for challenging the validity of the award. The 
application under s. 30 was held by the court to be barred by time. 
1 he application under s. 33 was dismissed on the short ground that only 
one application lies for securing a declaration that the award was invalid. 
Held, that when the court pieceded to discuss the application under s. 
30 on the ground that the application was barred by time, it was incumbent 
upon the court to pronounce upon the application under s. 33 and to 
decide whether the arbitrative agreement, and consequently the award 
which was given in pursuance of that agreement was or was not invalid. 
If after hearing the parties, the court came to the conclusion that the 
award was not invalid, it was perfectly justified in pronouncing judgment 
in accordance with the award. The action taken by the court in not 
pioceeding to consider the objections ot the petitioners in regard to the 
validity of the atvard, w r as contrary to the express provisions of law. 
I’nited India v. Bharat, 56 Punj. L.R. 115 = A.I.R. 1954 Punj. 171; Sec 
also Deejmarain v. Dhaneshwari , 1959 Pat. L.R. 262 = 1959 B.L.J.R. 723 
— A.I.R. I960 Pat. 201. 

942. Invalid award. — Vide notes under s. 30, post. In Kala Ram v. 
Ransilal, A.I.R. 1932 Lah. 239 = 33 P.L.R. 163 = 13Lah. 528, Sir Shadi 
Lai C.J. said : “The award can now be challenged, not only on account 
of irregularities in the procedure of the arbitrator but also on the ground 
that it was made by a person who had not been properly appointed to 
act as arbitrator.” See also, U Sim v. Central Plumbing, A.I.R. 1935 
Rang. 94 = 12 Rang. b75. 


943. Award in arbitration pending suit without order of reference. 

Tf the parties to a pending suit agree to refer their dispute and proceed 
to arbitration without an order of reference by the court, the arbitration 
is not under the provisions of the Arbitration Act, 1940. An award 
obtained in such arbitration is invalid and illegal and cannot be enforced 
under the provisions of the Arbitration Act or in the suit under the 
general law of contract or as accord or satisfaction or as a compromise 
under Order 23, Rule 3, Civil P. C. sections 21 to 25 read with s. 4’7 have pro- 
vided a specific machinery for arbitration in a suit and amount to a clear 
prohibition of the suit otherwise than by recourse to such machinery. 
^\n award otherwise obtained is illegal and invalid. It is, therefore not 
enforceable by separate action even if a separate suit to enforce a valid 
?' vard ,s maintainable. Jugaldas v. Purusottam, A.I.R. 1953 Cal. 

r J i 77 CL J 181 ; sec also A.I.R. 1919 Cal. 350 (354) = I.L.R. (1945) 2 
Lai. 70 A.I.R. 1950 Orissa 169 = 1.L.R. (1950) Cut. 1. 

• , 944. “Shall Proceed lo Pronounce Judgment." —A Party may 

in s%r? P n tC> havc thc award set aside on one ot the grounds mentioned 
‘ I”: w j iere no such application is made, and where the court 

t* no on,- rCnilt t] \ c awa,d to the icton^deration of the arbitrators there 
award*' 1 ?w/ ln , court but “ to pronounce judgment according to the 
603-3 Pat v * Badri Gbaud, 83 Ind.Cas. 26 = A.I.R. 1924 pat. 

82 Ind r = (1 i« 24) o? at - 170 = <i l>at L T 212 : Govind Singh v. Bhirgu 

Luch’^e l"™?’ 2®NWP- Vo 'T "V'"' f 86 = A -I R . U&4 A1-. 7S§ : 

Nat? 246 7,7/; 2 N.W P. 150; Gangaprosad v. Banaspati , A.I.R. 1936 

bound to‘follow rT V - 1 ha ™ kla }> A.I.R. 1936 Nag. 197. The court is 

ollow the same procedure where the objector does not appear 
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to support his objection or fails to substantiate his case. Nainsakh v. 
Umadai, 7 All . 253 = 5 A.W.N. 12; Pestonjee v. Manickjee, 12 M.I.A. 
112 ; Ibrahimali v. Moshin, 18 All. 422 (F.B.). Where a party has omitted 
to take steps to get an award set aside within the prescribed period of 
limitation, he cannot be allowed to object to the award on the ground 
o£ fraud or dishonesty of the arbitrator or his failure to decide all the 
matters in dispute. Khan Chand v. Kodumal, 15 Ind. Cas. 819 = 5 S.L.R. 240. 
A court has no jurisdiction to deal judicially with the merits of a case deter¬ 
mined by arbitrators, but is bound to pass judgment according to their 
award. Accordingly, it cannot decree interest which the arbitrators have not 
awarded. Mohanlall v. Joynarain, 23 W.R. 105. The portion of the award 
which is outside the scope of the reference should not be embodied in the 
decree of the court. Kolava Kolana v. Poddri Narayana, 57 Ind.Cas. 982 = 38 
M.L.J. 470. Where the partners of a firm in their partnership-deed agreed 
to refer their disputes to arbitration, and the reference made in pursuance 
ol this agreement gave the arbitrators a power to make partition, but 
emitted a power to sell, it was held on the award being made a rule of 
court, that the court had no power, to order the sale of certain property 
of which the arbitrators were unable to make partition, and the sale of 
which they recommended on that ground. Chunimony v. Nistrani, 3 
C.L.R. 357. The presence of the parties is not necessary to enable the 
court ‘to pronounce judgment according to the award.” Raghunath v. 
Bridhi Chand, 83 Ind.Cas. 26 = 1924 Pat. 170 = 3 Pat. 839 = A.I.R. 1924. Pat. 
603. Where an application for setting aside an award is dismissed for default 
and the court gives a decree according to the award, the decree passed is not 
ex parte. Ibid. But where objection to an award, are dismissed in default 
rnd a decree follows upon the award, an application for restoration and 
decision of the objections on the merits ought not be dismissed merely 
because such restoration might affect the decree. The validity of the 
decree in such a case would depend upon the finding of the court after 
considering the objections on the merits, Makundaram v. Naubat, 57 Ind. 
Cas. 200 = 18 A.L.J. 756 = 2 U.P.L.R. (A) 253. 

Where the arbitration agreement requires arbitrators to divide all 
property belonging to deceased among his heirs, they have no power to go 
outside the references and create trust or give directions thereto. Even 
if they do so the court should excise that portion of the award from the 
decree. Chouthmal v. Ram Chandra, I.L.R. (1955) Nag. 100 = A.I.R. 1955 
Nag. 126. 

945. No Judgment on valuer’s decision.— No judgment can be 
pronounced upon a valuer's decision who is not an arbitrator. Chooney- 
money v. Ram Kinkor, 28 Cal. 155 = 5 C.W.N. 242. See also Macanghten v. 
Rameshwar, 30 Cal. 831 ; Collins v. Collins, 26 Beav. 306 ; Luds v. 
Burrows, 2 East: 1 ; In re Carus Wilson and Greene, (1886) 18 Q.B.D. 

7 (9). 

946. Upon the Judgment so Pronounced a decree shall follow.— 

In Quarban Ali v. Ashraf Ali, 4 All. 219, Shan hie J. observed : “When 
parties have a difference and carry it into court, and agree to submit it 
to arbitration, and as in this case bind themselves to abide by the decision 
of the arbitrators they are following a course of their own freewill, and 
one which the court in no sense compels them to adopt. When the 
award has been made by the arbitrators, and the usual conditions have 
been fulfilled, the court proceeds to give judgment according to the 
award, and upon the judgment so given a decree follows, which decree 
is to be enforced in the manner provided by the Code for the execution 
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of decrees.” In Sahdeo Singh v. Madhu Singh , A,I.R. 1927 All. 120 = 24 
A.L.J. 1036 = 98 Ind.Cas. 993 = 49 All. 178, A lukerji J. observed : “An 
award must be an award in accordance with the provisions of paragraph 
16, clause (1), of Sch. II in order that a decree passed upon it may not 
be appealable. This is perfectly clear from the language used in clause (2) 
o^ paragraph 16. The words are ‘upon the judgment so pronounced.’ 
The words ‘so prononced’ imply that the award should be one contem¬ 
plated by clause (1) of paragraph 16. That clause contemplates an award 
with respect to which, if an application for its setting aside has been 
made, the application has heen considered and refused. In this particular 
case an application to set aside the award was made, but was never 
considered by the learned Assistant Collector and therefore, the award 
could not be the basis of an unappealable decree. This was decided so 
long ago as in the year 1896 in Ibrahim Ali v. Mohsin Ali, 18 All. 422 = 
('1896) A.W.N. 137 (F.B.) by a Bench of six Judges of this Court. The 
*ame opinion was expressed in Nazimuddin Ahmad v. Albert Pueeh, 29 
All. 584 = 4 A.L.J. 450 = (1907) A.W.N. 184. [See also Jafar v. Abdul , 208 
Ind.Cas. 187 = A.I.R. 1943 Oudh 304. But an award does not become 
because it is filed in court. Apollo Mills v. Babu Bhai, 43 Bom. 


decree 


___ - v. 

L.R. 904 = A.I.R. 1944 Bom. 12.] As recently as on the 24th of April, 
1926, a Bench of two Judges in First Appeal No. 479 of \922--Tarsi v. 
Basdeo, A.I.R. 1926 All. 567—decided the same thing, viz., in award 
must be in conformity with clause (1) of paragraph Ic of Sch If of the 
Civil Procedure Code in order that a decree passed on it might be 
unappealable. In a suit for money »/here all matters in dispute me 
refe f re “ t ?. a ? ar bitrator, he has power to determine not only the amount 
to be paid but also the mode of payment and can, therefore, direct 

Ji Y 1 ^ alments - Ram Sarup v. Bindra Prosad, 1 Ind.Cas. 328 = 
t That case was decided under s. 522 of Act XIV of 1882 

In the course of judgment the court observed : “I am referred to a case 

?u° ther 7: Khai Z P ln > 13 PR 1906 ’ in which Mr. Justice Reid 
held that the word award in the last sentence of section 522 of the Code 

means the modified award under section 518. According to that view 

there is no appeal against the decree of the Subordinate Tudge. A 

contiaiy view was taken in the case of Jazvhir Singh v. Muli Rai, 8 All. 

lmp! here f Mr ' JuStl r C ™ Mahmud held that the word ‘award’ in the last 
hv h . C ^ of section u22 must be understood to mean the award as given 
by the aibitiators and not as amended by the court under section 518.” 

Where an objection was taken to referring court’s jurisdiction to 
nar^r*V he sult but no objections to award were filed by either of the 
?u e Ii r S e a C n °H U ” t bas n ° °P t,on but to give a decree in accordance with 
.uf V d lt ls not °P en to either party to object to the validity of 
rn^r ° n A a ? V D ^ OUnd bv a PP eal or revision. Mohammad Khan v 

A 1 R 1937 Lah - 268. When an award becomes 
089 h ^8°vi i ‘t be cxecut ed. Kolava Kolanu v. Poddri . 57 
C W = N 663 (J; C ) : S " Shi V ' La "'- " 2 C; "' 3,4=86 Ind.Cas. 

decree passed without waiting for 30 days.—“The act of the 
court in passing judgment before the expiry of 30 days would be at 

5 916 m s°.nd 3 " 9 ' U T4 U in. 1?.? “ the Sind . decision reported "in A I.R 

oi mighfnot be hable" 1 ? S1 . A1L 453 = 53 All. 669, which might 

A/aSi A I r IqIVq r , C oo ° n x> m a COl,rt of vision.” Malshankar v. 
Narshidas, A.I.R. 1953 Sau. 129. But the Madras High Court has held 


a decree 
Ind.Cas. 
245 = 29 
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that in such a case that the order thus passed was one without jurisdiction 
and in such a case an appeal does not lie and the only remedy of the 
aggrieved party is an application under s. 115 C. P. Code. Krishnamma v. 
Chennayya, 1948 M.W.N. 607 = 61 L.W. 571 = (1948) 2 M.L.J. 365 = A.I.R. 
1949 Mad. 276 = 4 D.L.R. (Mad.) 60 see also Gameshmal v. Keshoram, 55 
C.W.N. 349. Where the court did not wait till the expiry of the time 
allowed for making application, but proceeded to pronounce judgment 
immediately after the parties had by that time represented that they have 
no objection to the same, the judgment can not be said to be a nullity. 
Perayya v. Chenchu Suba, (1961) 1 Andh. W.R. 84 = A.I.R. 1961 A.P. 159 = 
1961. And L.T. 119. The dismissal or a premature application can not 
operate as a bar to making of a proper application when the right to apply 
has matured. Union of India v. K.P. Mandel, A.I.R. 1961 Cal. 118. 

948. Finality of the decree in accordance with the award. —This 
senior is based upon pmagraph lb of the Second Schedule of ihe Civil 
Procedure Code of 1908 which again was based on section 522 of the Civil 
Procedure Code of 1882. The geneial rule is that finality follows the award. 
Shama Svndaran v. Abdul Latif, 27 Cal. 64 = 4 C.W.N. 92; Ghulam 
Khan v. Muhammad Hussain, 29 Cal. 167 = 6 C.W.N. 266 = 25 P.R. 1902 
(P.C.) = 29 I.A. 51. In the last-named case Lord Macnaghten , said : “The 
award having been duly made and not having been corrected or modified, 
and the application to set it aside having been refused, the subordinate 
Judge had no option, but to pronounce a decree in accordance with it." 
See also Hans Raj v. Sundarlal 80 P.R. 1908 = 35 Cal. 648 = 35 I.A. 88 
(P.C.) ; Debendra v. Sarbamangala, 8 C.W.N. 916. All that is required 
that there should be a valid award ( Joy Prakash v. Sheo Gholam, 11 Cal. 
37 ; Debendra v. Aubhoy, 9 Cal. 905 ; Kombi Acheu v. Panui Acheu, 
21 Mad. 405 ; Indur Subbarami v. Kondadai Raja Mannar, 26 Mad. 47), 
made within the time allowed by the court ( Chuha Mai v. Hari Ram, 8 
All. 548), though not submitted to the court within that time. {Debendra 
Hath v. Sarbamangala, 8 C.W.N. 916).— O’Kinealy’s Civil Procedure, 
page 770. So according to the section where the decree is in accordance 
with the award no appeal shall lie from such a decree, except so far 
as the decree may be in excess of or not in accordance with the award. 
Gour Chandra v. Secretary, 17 W.R. 30 ; Madhusudan v. Odoito Chunder, 
12 W.R. 85 = 8 B.L.R. 316 (note) ; Ramiruddi v. Mummaraddi, 5 M.H.C.R. 
404 ; Kombi Achen v. Panji Achen, 21 Mad. 405 ; Alim v. Mohidino, 6 
S.L.R. 164 = 19 Ind.Cas. 348 ; Surboree v. Anandya, 20 W.R. 226; 
Kulsam v. Ali, 39 Ind.Cas. 730=15 A.L.J. 452 = 39 All. 401; Bacha 
Sahib v. Abdul Gunni. 38 Mad 256 = 14 M.L.T. 314 = 25 M.L.J. 307 = 

21 Ind.Cas. 308 = n914) M.W.N. 142; Bahadur Singh v. Puran Singh, 
30 All. 151 ; Wali Muhammad v. Bahawal Buksh, 21 Ind.Cas. 925=28 
P.R. 1914 ; Hans Raj v. Sundar Lai, 80 P.R. 1908 ; Joy Mangal v. 
Mohan Ram, 23 W.R. 429 (P.C.) ; Kanta Prosad v. Jodha Singh, 7 Ind. 
Cas. 99 = 7 A.L.J. 890 ; Fakaruddin v. Murlidhar, 5 Ind.Cas. 621 ; Mangal 
Sein v. Gobinda Ram, (1886) A.W.N. 151 ; Jagamandeo v. Piari Lai, 
f1881) A.W.N. 17 ; Vagirathi v. Ram Ghulam, 4 All. 283 = (1882) A.W.N. 
34 : Deo Narain v. jaisir. (1886) A.W.N. 151 ; Protap Chunder v. 
Huromonee, 20 W.R. 226; Huro Sundaree v. Sridhar, 17 W.R. 352 = 12 
B.L.R. 488 (N.) ; Rambhajan v. Shee Kissen, 11 W.R. 140; Deonarain 
v. Jaisri, (1885) A.W.N. 259; Haranand v. Dayal Chand, 2 C.L.J. 142; 
Wazir Mahtoon v. Lalit Singh, 7 Cal. 166 = 8 C.L.R. 505, Shama 
Sundaram v. Abdul Latif, 27 Cal. 61=4 C.W.N. 92 ; Chariman, purnea 
Municipality v. Sira Sankar, 33 Cal, 899 ; Hans Raj v. Sundar Lai , 35 Cal. 
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648 (P.C.) = 35 I.A. 88; Abdul Ali v. Anwar Ali, 11 C.W.N. 220; 
Debendra Nath v. Sarbamangala, 8 C.W.N. 916 ; Punna Lai v. Sofan, 
89 P.R. 1902 = 120 P.L.R. 1902 (F.B.) ; Ghulab Khatun v. Chaudhuri, 
32 Ind.Cas. 250 = 99 P.R. 1915 ; Dial Chand v. Khuda Baksh, 6 Ind. 
Cas. 963 = 73 P.W.R. 1910; Sita Ram v. Dhani Ram, 92 P.R. 1903 = 
35 P.L.R. 1904; Narpat Rai v. Debi Das, 1 P.L.R. 1911 = 12 P.W.R. 
1911=9 Ind.Cas. 385; Ram Saran v. Muhammad Nawas, 14 P.L.R. 
1918 ; Narain v. Madan Lai, 28 P.R. 1916 ; Harnam Singh v. Harnam 
Singh, 27 P.L.R. 1910 ; Sasti v. Tarak, 8 B.L.R. 315 ; Ram Narain v. 
Patti Ram, 34 Ind.Cas. 105 = 1 Pat. L.J. 90 = 2 Pat. L.W. 411 ; Bhola 
Nath v. Bata Krishna, A.I.R. 1927 Pat. 135 = 95 Ind.Cas, 321=7 Pat. 
L.T. 739; Khudiratn v. Chandi, 35 Ind.Cas. 358 = 1 Pat. L.J. 306; 
Kharag Nath v. Nake Leddi, 35 Ind.Cas. 914 ; Sagar Mall v. Hira 
Maharaj, A.I.R. 1926 Pat. 164 = 91 Ind.Cas. 799 ; Walji Mathura Das v. 
Ebji Umersey, 29 Bom. 285 ; Siva Prosad v. Lachman, 46 Ind.Cas. 785 ; 
Chet Kanwar v. Puthu Singh, 27 Ind.Cas. 424 = 2 O.L.J. 129=17 O.C. 386 ; 
Alimson v. Mohodino, 19 Ind.Cas. 348=6 S.L.R. 168 ; Batcha Sahib v. 
Abdul Gunny. 38 Mad. 256 = 25 M.I..J. 507 ; Vlthi Nath v. Brithilinga, 31 
Ind.Cas. 206 = 2 M.L.W. 960 = 18 M.L.T. 374. 


An appeal against a decree on an awaid is incompetent under the / 
clear provision of this section if the decree is not in excess of, or contrary 
to, the award. Govind Chand v. Gurudah Mai, 39 P : L.R. 51. But the 
finality which attaches to a decree made in accordance with an award, 
as provided by this section refers only to a case in which such decree is 
made bv the court of first instance, and does not apply to a case in which 
such decree is made for the first time by the appellate court in reversal 
of the order of the first court. Abdul Taher v. Azmut Bibi, 2 C.LJ. 80 ; 
Chintamani Aditya v. Haladhar, 2 C.L.J. 153 = 10 C.W.N. 60L An' 
award once it is made and filed in court extinguishes all claims covered 
by the submission and is conclusive of the matters which it decides until 
it has been set aside by legal process. Any party dissatisfied with the 
award can apply under this section of the Act. Bal Krishna v. Brijmohan, 

, 3 £ 7 - See also Krishna Gopal v. Lakshmi, I.L.R. 1938 All. 

In = olo 5 297 = 0938) A.I.R. 412 = (1938) A.L.J. 210 = A.I.R. 1938 

Alb 232 ; Bhikan v. Gobind, (1892) A.W.N. 238; Khan Chand v. Khodu- 

™ an > io 5 k In . d c 'F a i<r 8I9 = 5 SLR 240 » Mul Chand v. Uttam Chand , 20 Ind. 
Cas. 185=156 P.W.R. 1913 = 275 P.L.R. 1913 Kolia Kolam v7 Narayana- 

m y r V ^ 7 I nd -Gas. 982 — 38 M.L. J. 470. The decision given by arbitrators 
w en it becomes final, puts an end to all the controversies between the 
parties. It is no longer open to any of the parties to sav that he is 
entitled to reagitate a point which had been taken cither in attack or 

Jr th D e t grouni1 that thc arbitrators have not given any finding 

on it . Ganpat v. Bhagivat Dayal . (1937) A.W.R. 805 = (1937) ALL 1141. But 

a subsequent suit is not barred where there was no valid submission 
Kwamin v. Bendentu 11, 170 Ind.Cas. 423 = A.I.R. 1937 P.C 247 

:. 3p f e31 , 1,C i fr ,° m a dccree made in accordance with an award; 

ground^ of the 1 th ? validity of ,he award « challenged on the 

account f L ° f P rocedu ^ of the arbitrator or on 

foundation of hi ‘ n y£ lld . lty , the reference which constitutes the 
Ind Cas ll~^ PT R h °iS y ' J\ a i? R V n V ' Banshi Lal > *3 Lah. 528=136 

K 72 5 F "i/ir '“= A1 ?■ io2< b “"- “S 

t as. 723. Sat Bharat v. Jarniat, A.I.R. 1933 Lah. 426=14 Lah. 165- 
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Wit an v. Hira, A.I.R. 1931 Lah. 126=12 Lah. 408; TJttam v. Kakoo, 
132 Ind.Cas. 180=12 L.J. 89; Gurah Ditto v. Phokar Ram, A.I.R. 1927 
Lah. 362 = 8 Lah. 693; Balkishan v. Sohan Singh, A.I.R* 1929 Lah. 476 = 
116 Ind.Cas. 559=10 Lah. 871 ; Baldeo Sahai v. Abdul Rahim, A.I.R. 
1932 Oudh 156 = 9 O.W.N. 191 = 137 Ind.Cas. 151; Sivaprosad v. 
Lachman, 46 Ind.Cas. 785. But where a decree is passed on an award 
and it is found that part of the decree was in excess of the award, that' 
portion of the decree which has exceeded the award, cannot be supported 
in appeal and is liable to be set aside. Dina v. Kalika, (1914) R,D. 
284 = (1941) A.W.R. (Rev.) 404. After the passing of the decree no suit 
will lie to have the award set aside. She Hpan v. Ma Chit Nyein , 56 
Ind.Cas. 677 = 13 Bur.L.T. 34=10 L.B.R. 106; Pannalal v. Rupa, A.I.R. 
1945 Oudh. 92=1944 O.W.N. 345. But a minor can bring such a suit 
where such reference was made without obtaining leave of the court 
under Order XXXII, rule 7. Davulnm v. Dovulum, 32 Ind.Cas. 881 = 
39 Mad. 853. 

There is no right of appeal against the order of the court remitting 
the award to the arbitrator, R. T. Perumal v. Johu Deavis, 72 Mad.L.W. 
609 = I.L.R. (1959) Mad. 859 = A.I.R. 1960 Mad. 43 = (1960) 1 M.L.T. 
199 = (1960) 30 Com.Cas. 340. 

949. Setting aside decree under Order of Rule 13 of the C. P. 
Code. —Order 9, Rule 13, C. P. Code, enables the court to set aside an 
exparte decree in a case where the summons was not duly served but it 
does not provide ' for a case where the decree under s. 17 is passed 
without complying with its mandatory provisions and before the expiry 
of the time for applying to set aside the award. Although the provisions 
of Order 9, Rule 13 cannot be made applicable to the proceedings for 
setting a judgment pronounced under section 17 of the Arbitration Act. 
the principles of Order 9, Rule 13 should be followed and the judgment 
and the decree passed under s. 17 should be set aside where such decree 
was passed without duly giving the notice of the filing of the award 
oi without allowing the time for applying to set aside the award to 
expire. It is settled law that the court has the inherent power and duty 
to correct injustice and to set aside a judgment and order passed exparte 
without notice to the party. The court has also inherent power to recall 
^he previous order or decree if it is without jurisdiction. A decree passed 
under s. 17 before the expiry of the time for applying to set aside the 
award is without jurisdiction. Ganeshmal v. Keshoram, 55 C.W.N. 349; 
see also Esup v. David, 6 D.L.R. (Mad.) 158 = A.I.R. 1951 Mad. 658 (l) = 
1951 M.W.N. 80 = (1951) 1 M.L.J. 93. 

950. Binding effect of decree based in award—Res judicata.— 

A judgment and decree based on award is final and as such a judgment 
and decree would constitute a res judicata, Vyankatesh v. Sakharam, 2 1 
Bom. 465. In the above case Jardine J. observed : “The chief question 
argued is whether a judgment and decree of a court passed under s. 522 
of the Code of Civil Procedure according to an award can constitute a 
res judicata as held in Wazeer Mahton v. Chuni Singh, 7 Cal. 727, a case 
on the Code of 1859. Perhaps some doubt is thrown on that decision by 
the view taken by ' Turner C J. and Kindersley J. in Keshava v. Rudran, 5 
Mad. 259, where a decree passed upon the oath of a party under ss. 9 and 
11 of the Indian Oaths Act was held not to create the estoppel. Jenkins v. 
Robertson, L.R. 1 H.L. Sc. 117, being cited to show that there was no 
judicium. The same case has been relied on by Mr. Khare. In differs 
from a reference to arbitration under Chapter XXXVII of our Code 
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inasmuch as there was no such reference of the matters in dispute, but, 
as observed by the Lord Chancellor in his judgment, 'the interlocutor in 
the former action having been the result of a compromise between the 
parties, it cannot be considered as a judicium nor can it be admitted as 
res judicata/ The case is explained by I'aughan Williams J. in In re 
South American & Mexican Company , Ex parte Bank of England, (18^5) 
1 Ch. 37, as no decision whatever upon the general law. In the appeal 
From that learned Judge, Lord Harshell L.C. and Lindley L.J. held that 
a judgment by consent cannot be reopened. Per the Lord Chancellor 
fP* 50) : ‘The truth is that a judgment by consent is intended to put a 
stop to litigation between the parties just as much as a judgment which 
i esults from the decision of the Couit after the matter has been fought to 
t nd. A fortiori a judgment and decree passed after solemn investigation 
by arbitrators on the award may constitute res judicata” See also, Gopal v 
Brojendra, 5 C.L.R. 388; Harprased v. Raghubir, 74 Ind.Cas. 817=21 

T 7 r ^ ^ _ 


245 = 29 C.W.N. 633 = 52 I.A. 79 = 52 Cal. 311 (P.C.) ; Nagendra v 
Harendra, 11 Ind.Cas. 457 = 16 C.W.N. 457; Ghulam Aluztazu v. Chan 
goomal, 5 S.L.R. 71 = 11 Ind,Cas. 192; G obindrao v. Ambalal, 11 Ind 

I i 3 .?° r ^' L R ‘ 352 = 35 Bom. 310; Rachanbai v. Motumal, A.I.R 
1 7 D S, ?i 10 : 3l . SLR ' 55= 160 Ind.Cas. 623; Amur Singh v. Eichlola, 
A.I.R. 1932 Lah. 378 = 137 Ind.Cas. 846 = 33 P.L.R. 365. But an award 
given by arbitrators in a mutation proceeding is no bar to a subsequent 

1°\ a P ?\ Se t slo Q n in a Clvl1 Court - Girdhari v. Ram Baran, 32 Ind.Cas. 
/bl_l4 A.L.J. 85. Though some persons do not join in submitting; a 
dispute to arbitration, the award does not become invalid or ineffectual 
between the persons making the reference. It is binding on them especially 
when it has been acted upon. Dharnidhar v. Sakharam , 71 Ind.Cas. 860/ 

. mere fact that an arbitration award is not strictly in accordance 

with the terms of the reference to arbitration, does not render the decree, 
in which the award is incorporated, void for want of jurisdiction, and 

a subsequent suit in respect of 
C C0 ^ Se - of a . ctlon - Sibnath v. Mohesh Chander, 59 Ind.Cas. 89. 
where no objection is taken to an award under Schedule 2, and a decree 
\\ passcd in accordance with its terms, the decree is binding on the parries 
Inr. le |AV nd ca 7 no ; be subsequently treated as nullity because the arbitra- 
K^f^° ng i ly decided , a ,mxcd question of fact and law which had 

ill rAn Cni ;, J i l ac [ an Mohan V. Narain, A.I.R. 1929 All. 521 = 

\ /ri ? 9 ; 4 L 540-117 Ind.Cas. 361. But even after an award is enforced 

its d beinff e s^ rbl - r ? atl ° n ^ Ct> U iS ° PC11 t0 a piUty afTetted by it to sue for 

uiisdiVtfon £ht T lhe S round dlat the arbitrator had acted without 
lunsdiction. Ec Jl h ° l * v. Amur Xath , A.I.R. 1935 Lah. 76=157 Ind.Cas 

|l S 'S h a n°/ han , S J} ah v * Chand, 81 Ind.Cas. 1024 = A.I.r' 

, 4 Slnd 60 ! Sasoon & Co. v. Ramdutt , A.I.R. 1922 P.C. 374 The decision 
oi a n ? att f r b V tbe arbitrators without jurisdiction does not operate as 
les judicata Harashankar v. Rag/unaj, 29 All. 519 (P.C.) 34 I A (PC) 

Kunwar V - A.I.R. 1934 Xli 117 = 141 

Ind.Cas 338, Gosho v. Mulchand, 196 Ind.Cas. 15 = A.I.R 104 1 Sind 111 

One who is not a party to the reference is not bound by the awlrd 
Itammaf 4 Ind.cT99, ' ' A 2 ° ^ - 

951. Notice.—Where notice was not issued to party to dispute and 
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party not made party before the arbitrators, the party is not bound bv 
award. A.I.R. 1958 Manipur 38. y 

952. Ss. 16, 17, 39. There is no right of appeal against the order 
ot the court remitting the award to the arbitrator. The Court! 

has jurisdiction to remit an award only on one of the ground 
specified in s. 16 and under no other ground. Where, therefore, the 

court remits an award on any ground other than those specified in s. 16 
/ such an order will be without jurisdiction. In such case one of the grounds 
on which a revised award can be sought to be set aside is that it was the 
result of an invalid order of remittal. And on this view, an appeal from 
the decree based on the revised award is competent. 

The award referred to in s. 17 is the award which the court 

accepts and following it passes judgment and decree. There is no 
indication in the Act as what should happen after the court 

remits the award. Sub-section (2) of s. 16 implies that the arbitrator 
shall submit his decision to the court within the time fixed by the court. 
It is not clear whether the decision so submitted should be treated 
as a new award which has again to be filed. It is also not clear whether 
the parties would urge their objections to the validity of the decision 
submitted by the arbitrator. The opening words of 16 (1) appears to 
contemplate the court remitting the award from time to time. It may 
be, if the court is satisfied that one of the grounds mentioned in clauses 
ta), (b) and (c) of s. 16 (1) exists of the decision submitted by the arbitrator, 
oi as one may call it, a revised award, it may again remit the award to 
the arbitrator. But if the court sees no cause to remit the award or set 
aside the award, the court shall pronounce judgment according to the 
award and a decree will follow upon the judgment so pronounced. In 
this respect it is not possible to hold that because an order remitting the 
original award is bad, it follows that the decree passed on the basis of 
the revised award can be said to be in excess of or not otherwise in 
accordance with the award. Perumal v. John Deavis , A.I.R. 1960 Mad. 43 
i Though the order rejecting the applicant under s. 33 of the Arbitration 
Act was passed on the same date as the judgment in the case, all the same 
they were two distinct orders independent of each other. Under clause 
(vi) of Sub (1) of S. 39 of the Act an appeal should have been filed by 
the appellant against the order refusing to set aside the award. Beni - 
prosad v. Krishna Kumar, (1961) M.P.L.J. (Notes) 258. 

An order refusing to set aside an award is appealable under s. 39 
but a decree based on the award is not. Where the order of the court 
is composite, which on one hand dismisses the objections of a party to 
the award, and on the other, pronounces judgment on the basis of the 
award, then such an order should be treated as an order falling under S. 39 
and an appeal is maintainable against it. Raja Brojendra v. Bute Saha, 
1962 Jab. L.J. 194=1962 M.P.L.J. 1044 = A.I.R. 1962 M.P. 377 = 1962 
M.P.C. 398. 

When s. 39 is read with s. 17 of the Act it becomes clear that when 
the stage of challenging award has passed and when other conditions 
specified under S. 17 have been satisfied, the court has to pronounce 
judgment in accordance with the award. Naturally, therefore, the 
only ground of appeal against a decree under s. 17 is when the 
decree itself goes either in excess of or is not in accordance with 
the award. When the grounds of appeal do not suggest that the 
decree is either in excess of or not in accordance with the award 
but on the contrary the grounds urge that the decree is in terms of the 
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award which is bad, then such an appeal is not entertainable under s. 17 
of the Act. Under S. 17 a ground of appeal which goes to challenge an 
award in the very same ground on which an application to challenge 
an award under S. 33 has already failed, is barred both by the express 
language of the conditions mentioned in S. 17. Union of India v. N. P. 
Singh, 66 C.W.N. 1074=A.I.R. 1963 Cal. 1. 

953. Appeal, grounds of. —No appeal shall lie from a decree based 
on an award, except on the ground that it is in excess of or not otherwise 
in accordance with the award. In Ghulam Khan v. Muhammad Hassan, 
29 Cal. 167 = 29 I.A. 51=4 Bom.L.R. 161 = 12 M.L.J. 77 = 6 C.W.N. 226. 
Lord Macnaghten said : Their Lordship would be doing violence to 
the plain language and the obvious intention of the Code, if they were 
to hold that an appeal lies from a decree pronounced under’s. 522, except 
in so far as the decree may be in excess of or not in accordance with the 
award. [The above Privy Council case has overruled by implication 
the following amongst other cases :— Saturjit v Golab Koer, 24 Cal. 469 - 
Maung Tha Aung v. Mating Tha Sun, 2 B.L.R. 105 ; Boonjad v. Nathu, 
3 Cal. 375 ; Ganga Narain v. Ra me hand, 12 B.L.R. 48 ; Joy Pro hash \ 
Sheo Golarn, 11 Cal. 37 ; Debendra v. Abhoy, 9 Cal. 905; Kali Prosanna 
v. Rajani, 25 Cal. 757 ; Mohammad v. Ha hi man, 25 Cal. 757 ; Nandaram 
v. A cmchand, 17 Bom. 357 ; Jhangi Ram v. Budho Rai, 84 P.R 1901 * 
Bhagwan Singh v. Ram Koer, 38 P.L.R. 1906 ; Walji v. Ebji, 29 Bom. 285 • 
Inder v. Kande Dai, 26 Mad. 47 ; Shithal v. Chaturbhuj, 31 All. 450 = 6 
A.L.J. 496 = 2 Ind.Cas. 263.] Where the appeal court is debarred by the 
last clause of section 522 of the Civil Procedure Code from entertaining 
an appeal as regards the validity of the award, it cannot remand the sure 
lor decision on merits. Krisham Chetti v. Muthu Palaudi, 22 Mad. 172. 
But an appeal will always lie from a decree which is based on award 
where the decree is in excess of the award or is not in accordance with 

the award Deb Narain v. Kajmonee, 3 W.R. 168 ; U. Sein v The 

Central Plumbing, A.I.R. 1936 Rang. 94=12 Rang. 675 = 156 Ind.Cas 
414 ; Ghastiamal v. Jamiat Rat, 14 Ind.Cas. 284 = 120 

RL R ‘. 1912 ; JJevat Ram v. Lachu Ram, A.I.R. 1930 
~ 127 3(35 = 31 B.L.R. 81; Bansilal v. Gopal Lai, 110 

298 —A.I.R. 1928 Lah. 849; Gondi Bai v. Thakur Das, 60 P.R 1896* 
G°ran P>itta v. Pokhar Ram, A.I.R. 1927 Lah. 362 = 9 Lah.L.T. 569=140 
l £t 202= . 8 jfr? 1 . 1 * 693 ; Mohunlal v. Joynarain, 23 W.R.' 105 ; Ram 
n Ja r V ‘a S / 1 t r S l V*’ 11 WR 140 = 2 B.L.R. A C. 260 ; Chunilal v 

v ludro Ali n i Mi 9 »f = ?° P , LR V 19 T J = lli 1> W R 1909 ■ Sadak Ali 
nJ a n i I 3 , AU * 28b ; J awa,l ar Singh v. Mu/raj, 8 All. 449; Kandi 

298-Ai r"^ 928 Yah H 4 o' VT ; ' Lal v ‘ , a °t> al Ial . '10 Ind.Cas. 

MIT win -r 8 L R 8 f 9; G hangalraya v. Raghasa, 52 Ind.Cas. 569 = 37 

T 7TT 1 A° ; 1 UrS ‘, V ■ B “ sdeo ’ A-'.R. 1926 All. 567 = 96 Ind.Cas. 531 =24 A L 

Lva?d Isn't 1 th PCal T not 1,e "’ he,e the decree is in accordance with the 

C L. J d 475 . h<? |udg " ,e,,t ,s n °t- Be/>in lichari v. Krishna Behan, 8 

decre“;passed hi “accordancf with^award, where' the hute^'is T “T" * 
theoudh Court ! "hav«| , held ll riiat a wheix: l the 0 !'efer«ice n K <> i , iiv" .i°i 

209 = 58 Cal. 628 = 52 ^DnBaz ~kI«"< ^Dost 


P.W.R. 
Lah. 477 
Ind.Cas. 
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Mohammad, A.I.R. 1933 Oudh 384=147 Ind.Cas. 189 = 9 Luck. 73 = 10 O.W. 
N. 790 ; JDurga Charan v. Debnath, A.I.R. 1931 Cal., 109 = 34 C.W.N. 813 = 
130 Ind.Cas. 137 ; Fanindra v. Diuarka, 25 C.W.N. 832 ; Girija Nath 
Roy v. Kanailal, 43 Ind.Cas. 169; Twang v. Sona, 87 Ind.Cas. 633 = 52 
Cal. 559 = 29 C.W.N. 886 ; Saturjit v. DaLhin, 24 Cal. 469 ; Joy Prokash 
v. Sheo Golam, 11 Cal. 137 ; Parshid Narain v. Ghanshyam, 9 C.W.N. 
873; Dooly Chand v. Mamuji, 41 Ind.Cas. 295 = A.I.R. 1917 Cal. 481; 
Ramesh v. Karunamoyi 33 Cal. 498 ; Tej Singh v. Ghasi Ram, A.I.R. 
1927 All. 563 = 102 Ind.Cas. 236=49 All. 812. But a contrary view was 
taken by the High Courts at Madras, Allahabad, Bombay, Patna, Lahore 
and Rangoon. Ala Ngwe v. U Min, A.I.R. 1936 Rang. 240 = 163 Ind.Cas. 
590; U Sein v. Central Plumbing , A.I.R. 1935 Rang. 94 = 156 Ind.Cas. 
414 = 12 Rang. 675 = (where Page C.J. discussed all the earlier case); Telia 
Pragada v. Telia Pragada, 9 Ind.Cas. 173 = 21 M.L.J. 263 (F.B.) ; Batcha 
Sahib v. Abdul Gunny, A.I.R. 1914 Mad. 675=21 Ind.Cas. 308 = 38 Mad. 
256; Lutawan v. Lach'ya, A.I.R. 1914 All. 446 = 21 Ind.Cas. 989 = 36 All. 
69 (F.B.) ; Hari Shankar v. Ram Piari , A.I.R. 1923 All. 502 = 74 Ind.Cas. 
834 = 45 All. 441 ; Saroj Singh v. Phul Kumari, A.I.R. 1926 All. 202 = 90 
Ind.Cas. 904 = 48 All. 226 ; Tej Singh v. Ghasi Ram , A.I.R. 1927 All. 563 
= 102 Ind.Cas. 236 = 49 All. 812 ; Mahomed Valli v. Valli Asmal, A.I.R. 
1924 Bom. 324 = 79 Ind.Cas. 723 ; Khudi Ram v. Chandi, A.I.R. 1916 Pat. 
190 = 35 Ind.Cas. 358 = 1 Pat.L.J. 306 ; Garan Ditta v. Pokhar Ram, A.I.R. 
1927 Lah. 362 = 104 Ind.Cas. 202 = 8 Lah. 693 ; Bal Kishan v. Sohan Singh, 
A.I.R. 1929 Lah. 476=166 Ind.Cas. 559 = 10 Lah. 871; Wiran Walli v. 
Hiranand, A.I.R. 1931 Lah. 126 = 131 Ind.Cas. 348 = 12 Lah. 408; Ralla 
Ram v. Bansi Lai, A.I.R. 1932 Lah. 239 = 136 Ind.Cas. 11 = 13 Lah. 528; 
U Sein v. Central Plumbing, A.I.R. 1935 Rang. 94 = 156 Ind.Cas. 414 = 12 
Rang. 675. See also, A lainig Tun v. Maung Tun, A.I.R. 1929 Rang. 225 = 
7 Rang. 26 = 119 Ind.Cas. 212 ; Champsey v. Jioraj, 47 Bom. 578 = 73 Ind. 
Cas. 436 (P.C.) ; Khan Chand v. Kodumal, 15 Ind.Cas. 819 = 5 S.L.R. 
240; Sri Kishen v. Relumal, 34 Ind.Cas. 845 = 9 S.L.R. 193 ; Emna Bai v. 
Fakir, A.I.R. 1922 Sind 1 = 15 S.L.R. 165=65 Ind.Cas. 50. The parties 
had referred in explicit terms to the arbitrators one and one issue only, 
while in the case there were two important issues. The first issue which 
was also an important issue in the case was not referred to the arbitrators 
and consequently it was the duty of the court to give its decision regarding 
that issue on the material placed before it by the parties. As this was not 
done the judgment and the decree of the court below were set aside, the 
case was remanded for fresh decision after giving its finding on issue No. 1. 
The appeal was competent because only a part of case was referred to 
arbitration and the case did not fall within ambit of section 17, Arbitration 
Act. Sardar Ali v. Ghulam Mahammad, P.L.D. 1952 B. J. 30. 

Whether an award be valid or invalid, no appeal lies from the decision 
of the Judge of first instance as to the validity of the award, except in 
cases where a decree pronounced in pursuance of the award is in excess 
oi not in accordance with the provisions of the award itself. Khudiram v. 
Chundi Charan, 35 Ind.Cas. 358=1 P.L.J. 306. See also Ram Narain v. 
Pati Ram, 34 Ind.Cas. 105 = 1 P.L. J. 90; Charaja Baksh v. Sri Narain, 1 
Ind.Cas. 693; Badri v. Ram, A.I.R. 1931 Oudh 345=134 Ind.Cas. 474; 
Kharag Nath v. Nakkeddi, 35 Ind.Cas. 914 ; Raicharan v. Amrita Lai, 5 
Ind.Cas. 98 = 11 C.L.J. 131 ; Kanakka v. Nagatinga, 32 Mad. 510 = 4 Ind. 
Cas. 871 = 19 M.L.J. 480 ; Chairman v. Shiv Sankar, 33 Cal. 889; Sagar 
Mai v. Hira Maharaja, 91 Ind.Cas. 799 = A.I.R. 1926 Pat. 164 ; Chetkunwar 
v Puthu Singh, 27 Ind.Cas. 424 = 17 O.C. 386; Sumitra v. Ganesh, 16 
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T 595 ; Baldeo v Abdul, A.I.R. 1932 Oudh 156 = 137 Ind.Cas 151 = 
y O.W.N. 191 ; Kombi Achen, v. Panji Achen, 21 Mad. 405; Kanaka v. 
NagaUnga, 4 Ind.Czs. 871 =19 M.L.J. 480 ; Nidamurthi v. Gogi Porthilinga,, 
\ n< i’9? S ’ ^ 8 A~ ( 191 M.W.N. 865; Venkata Chalam v. Ramanathan, 

I?. In c' < t a L S ’ , 410 = A I R - 1922 Mad. 429 = (1921) M.W.N. 423 = 15 L.W. 
ill. Subbiah Iyer v. Subrarnama Aiyar, 31 Mad. 479; Annamalai v. 
Annamalai, (1933) M.W.N. 831 = A.I.R. 1933 Mad. 697=65 M.L.T. 376; 

Mulla ngichuna t 29 Ind.Cas. 512 ; Vythinatha v. 
Bhithihnga, 31 Ind.Cas. 206 ; Hanchand v. Indar Sen , A.I.R. 1934 All 
95; Sam put v. Kisan A.I.R. 1929 Nag. 264=119 Ind.Cas. 694; 

f a !' 29 A11 * 4 ^ 7 ( FB ) ’ Projfld V. Jodhd Singh, 7 Ind. 

Sf « 9 T I> A ^’ 899 ’. Mahomed Valh v. Valli Asmal, 79 Ind.Cas. 723 = 
Boiii LR 1222 1 Shidgonda v. Bhimgonda, A.I.R. 1935 Bom. 78 = 36 

Where the Judge refuses to consider the objections to an award on the 
that were time-barred, and a decree is passed in accordance 

with the award, no appeal lies and an application for revision is competent. 

fL » V nu' ^ A I R 1933 Ran S- 38 = 142 Ind.Cas. 835 But 

K r B ^ ai x^A D V ahha 2• 59 Ind -Cas. 811=45 Bom. 832 = 22 Bom.L.R. 

285-6 A Bom LR 2 1 ’l ^ Mat * lura v - £/ /» Unersey, 29 Bom. 

^85-6 Bom.L.R. 1132. The language of s. 17 does not conhrm or create 

exwthll| hl ^ri^h^nf 621 at ^ AU that . the section does is to curtail the 
ar iL S n h L f • PP - 50 aS t0 & lve finalR y to a decree passed on 

anaward in certain circumstances. Ram Balu v. Lakshmi Narain, 1962 

o'J; 99 ?t 3 962 . AH W.R. (H.C.) 794 = A.I.R. 1963 All. 252. 

, r .V Arbitration Act as. 17, 39 (vi)—Art. 182 (2) (now Art 1 
of Limitation Act.—The expression “where there has been an anneal’* 
must be read with the words in column 1 of Art. 182, (now Art 136) P viz 
for the execution of a decree. or order of inv Civil rvi./rr” a 

MRive a fresh .wrflrf ““ °, rder ° r dec "* sought to be executed 

S (f) f n A. r h i?fi\ f A l n 1 u,ule r co, ™ n 3(2) Art. 182, (now column 

\ V/ A u An a PP eal against a degree which imperils the* 

dccice sought to be executed would not furnish a fresh start of limitation 

fpnea'| P wa, ^ , f,led . a 8 a,n “ dismissal of objections to an award but no 

&' for defa^'" Th h % dCCre ? °" awaid - The appeal was 

scheme of ss^and XT’""* kind ' Th « 

application of a party to set aside an award 

ictrain from passing a decree in terms of award if the award i* 

/srnail y. Hansraj A.I.R. 1955 Raj. 153. In an appeal under s l 7 ' 

late court lias under 0 41 re r pc - . .. cr s. 17, the appel- 

:;"f EFBBtPy ;:: 

r95r^ n WV^ t 1 h 955°BX r . I .R h0 52: ^pa, v. 

i- . The R cn eral principle that where a court has inherent 1 irl • * 

diction, mere consent of parties cannot confer jurisdiction has no ap^'lca 


view. Hence even if the 
ls . rir »ie-barred, the court can 

is defective. 


/ 
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lion to arbitration proceedings where the arbitrator is a person appointed 
by agreement. Union of India v. Radhanath, I.L.R. (1961) Cut. 278 = A.I.R. 
1961 Orissa 143 (principle of estoppel will apply). It is not the function of 
the court before which an award is filed for making it a rule of the court, 
to scrutinise the award on merits as it is sitting in appeal on the verdict 
of the arbitrator. Bhatu Kuer v. Firm Tara Chand, 63 Punj. L.R. 924 = 
A.I.R. 1962 Punj. 173. The filing of an award in court is a sine qua non 
to an order either under s. 17 making the judgment in terms of the order 
or to an order setting aside on any of the grounds mentioned in s. 30. 
Sanapala Suryanarayana v. Sanapala Ramchayidra, (1962) 1 An L.T. 446 
= (1962) 1 Andh. W.R. 326 = A.I.R. 1963 Andh. Pra. 8. 

956. Section 17 and 39 — Appeal lies under which section. —On 

an application for the filing of an award, objections raised thereto that 
there was no valid reference at all were dismissed and a decree in terms 
of the award was passed. On the question whether an appeal lay against 
this under s. 17 or's. 39 of the Arbitration Act, it was held that an appeal 
could not be under section 17, because, it was not on the ground that 
the decree was in excess of the award but only on the ground that there 
was no valid reference. But an appeal preferred can be deemed to be 
one under s. 39 of the Act as one from an order refusing to set aside 
an award. Ram Alam v. Dukhan, 1950 A.W.R. 304 = A.I.R. 1950 All. 
427 = 1950 A.L.J. 248. Sections 17 and 39 contain all the remedies provi¬ 
ded for in this Act to aggrieved parties against the order of the court 
before whom the award was filed. Section 17 refers to the decree and 
section 39 refers to all kinds of orders which are appealable. Section 
39 (1) (iii) makes an order modifying or correcting an award appealable. 
It also makes an order refusing to set aside the award appealable. But 
an order refusing to modify or correct an award is not included in it, 
nor does this come as one of the grounds specified in s. 17 on which a 
decree can be challenged in appeal. Antanjami v. Ketaki, 17 Cut.L.T. 
176 = A.I.R. 1952 Orissa 173. Where a court passed a complete order 
dismissing the objections by the defendant on the one hand and on the 
other adopting the award, passed on a reference with the agreement of 
parties, and further directed a decree to be passed in terms of the award 
the judgment can be treated as an order refusing to set aside an award 
and appealable under s. 39 (vi). To hold otherwise that the decree was 
only passed in terms of the award and falls under s. 17 and therefore 
not appealable would have the effect of nullifying the provision of s. 39 
clause (vi). Ishwar Dei v. Chhtdu, A.I.R. 1952 All. 802 = 1952 A.L.J. 403; 
see also Antarjami_ v. Ketaki supra. 

The Arbitration Act makes it clear that a reference to arbitration 
could be made only in accordance with the Act and the procedure prescribed 
by the Act should have been followed before ss. 17 and 39 of the Act? 
barring appeals from decrees on awards, could be invoked. Kotamma v. 

Mangamma, 1956 Andhra W.R. 517. 

957. Ss. 17, 39(1) (vi). —Under the Civil Procedure Code, an 
award had to be filed after the expiry of the time prescribed to set aside 
an award or after the dismissal of such an application, if filed. But 
under the Arbitration Act, an application to set aside an award can be 
entertained only when the award is filed in court under s. 17 of the Act, 
the court has no jurisdiction to pronounce judgment in accordance with 
(he award till it has disposed of an application filed to set aside the award. 
In the circumstances, when the court pronounces judgment without 
expressly dismissing a petition filed to set aside the award, the order made 
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may reasonably be construed as a compromise one involving a decision 
on the application to set aside the award also. Thus where a party files 
objection to an award filed in court and the court, rejecting, passes a decree 
Ip terms of the award under S. 17, the rejection of those objections would 
amount to a dismissal of petition for setting aside an award and, in this 
view, the order is a composite order refusing to set aside the award and 
also making a decree in terms of the award. An appeal would therefore 
ne under s. 39 (i) (vi) against the order refusing to set aside the award. 
Amara v. Aata, 1956 Andhra W.R. 394 ; sec also H arid as v. Badhu, A.I.R. 
J 956 Him. Pra. 42. 

958. Ss. 17, 39. —An order directing an award to be returned to the 
arbitrator as his court was not a proper forum for filing it is not an order 
tefusing or setting aside an award and it does not fall under any head 
of the appealable order enumerated in s. 39, Arbitration Act. But if it 
found that the Judge had jurisdiction in the matter and that he has 
wrongly declined to exercise jurisdiction with which he was vested, the 
order can be challenged by a revision petition under s. 115 C. P. Code, 
Pratap v. Union, A.I.R. 1956 Assam 85. The order refusing to set aside 
an award and decree are both appealable, as Ss. 17 and 39 are not mutually 
exclusive. Ram v. Gopal, A.I.R. 1959 Madh.Pra. 102 = 1959 Jam.L.T. 24 
= 1959 M.P.C. 31 = 1959 M.P.L.J. 87. New question of law or fact or a 
mixed question of law and fact cannot obviously be taken for the -first 
time in the appellete court if it appears that no specific issue was raised 
on that question earlier and the party did not get full opportunity to 
adduce all available evidence bearing on the issue. Union of India v. 
Jogender Singh & Co., I.L.R. (1961) Cut. 544. 


959. Modified award—whether finality attaches to. —Apart from 
the provisions contained in this section there is no other provision under 
which judgment may be pronounced on a modified award. A judgment 
on a modified award must therefore be taken as pronounced under this 
section and bars the maintainability of an appeal against the judgment. 
Nilmani v. Dakshineswar, A.I.R. 1932 Cal. 713 = 138 Ind.Cas. 843 = 36 


C.YV.N. 1069 = I.R. 1932 Cal. 529 ; Kalu v. Kahir, 13 P.R. 1906; but sec 
Jazvahir Singh v. Mul Raj, 8 All. 449 = (1886) A.W.N. 210. The order 
modifying the award is appealable under section 39 (1) (iii). Cf. Kaikabad 
v. Khanbala, A.I.R. 1930 Lah. 26=124 Ind.Cas. 339 = 11 Lah. 342 = 31 
P L.R. 668, where the court observed : “If the appellant’s view be correct, 
the modifications were not in accordance with, but were in excess of the 
award and therefore, an appeal lies under para. 16 (2) of Sch. 2 of the 
Code. If, on the other hand, the respondent’s contention were accepted, 
the Subordinate Judge’s order, made under para. 12, is clearly appealable 
under s. 104 (c). We hold, therefore, that the appeal is competent in so 
far as it relates to the modifications and corrections made to the award by 
the learned Subordinate Judge. We are, however, equally clear that the 
scope of the appeal must be limited to the points mentioned above 
See also, Gurunditta v. Pokhar Ram, A.I.R. 1927 Lah. 362=8 Lah 693 • 

VT'd Chand v - Kishan, A.I.R. 1933 Lah. 139=141 Ind.Cas. 172 = 

P.L.R. 34; Subbiah v. Subramaniah, 31 Mad. 479=18 MLT 485- 

{ZV*TT l c> V ^K 0 ll? n Ratn > 23 W R 129 : A/i V. Fateh Din. AIR. 

1930 Lah. 219 120 Ind.Cas. 673-31 P.L.R. 337, where the court observed : 

1 1 is 9 l,lte clear that what the trial court did was to modify the award 
under par^ 12. From this an appeal lav under s. 104 m (c ). Civil 

that section no second 

appeal lies.Where an award is modified under para. 12 the only 
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award according to which judgment can be pronounced is the modified 
award. It follows that the right of appeal against the decree is only given 
where the decree is in excess of or not in accordance with the award 
according to which the judgment is pronounced, i.e., the modified award." 
But see. Ram Khelwan v. Ram Nagina, A.I.R. 1935 Pat. 109 = 153 Ind. 
Cas. 764; Tursi Ram v. Vasdeo, A.I.R. 1926 All. 567 = 96 Ind.Cas. 531 = 
24 A.L.J. 705 ; Purna Chandra v. Kuril Bihari, 46 Ind.Cas. 447 = 28 C.L.J. 
275; Ram Sarup v. Bindra Prosad, 1 Ind.Cas. 328 = 12 O.C. 23. 

960. Appeal when lies under this section. —No appeal lies from a 
decree based upon a judgment pronounced in accordance with an award 
except upon one or other of the two grounds prescribed in this section. 
U Sein Central Plumbing, A.I.R. 1935 Rang. 94 ; see also 9 Ind.Cas. 173 ; 
A.I.R. 1914 Mad. 675; A.I.R. 1914 All. 446; A.I.R. 1923 All. 502; 
A.I.R. 1926 All. 202 ; A.I.R. 1927 All. 563 ; A.I.R. 1924 Bom. 326 ; 
A.I.R. 1916 Pat. 190; A.I.R. 1927 Lah.362 ; A.I.R. 1929 Lah. 476; A.I.R, 
1931 Lah. 126 ; A.I.R. 1932 Lah. 239. If the Legislature has provided 
that once a decree is drawn in terms of the award the decree can be 
challenged before the appellate court onlv on two specific grounds it is 
illogical to hold that the jurisdiction of the Revisional Court should be 
wider than the jurisdiction of the appellate court. Hastimal v. Hiralal, 
A.I.R. 1954 Bom. 243. 

961. Waiver of right of appeal. —The question whether the agree¬ 
ment between the parties merely dispenses with the rules of procedure 
without giving up the right of appeal or whether it constitutes the court 
an arbitrator making its award binding on the parties and depriving them 
of the right of appeal must be decided on the events of each particular 
case. Kalu Singh v. Paras Mai, A.I.R. 1953 Ajmer 36 ; see also A.I.R. 
1949 Mad. 267 and A.I.R. 1953 Ajmer 31. 

962. Appeal when court acts as an arbitrator. —Where parties to a 
suit agreed that the trial Judge should decide the case after hearing certain 
documentary evidence and making an inspection of the locality and further 
agreed to accept his decision, it was held that there can be no appeal from 
the decision of the court in this case because the Judge was constituted 
an arbitrator and his decision was virtually an award. Baijnath v. Dhani 

Ram, A.I.R. 1929 AH. 557 = 117 Ind.Cas. 107 = (1929) A.L.J. 1024 = 51 All. 
886 . See also, Nidamorthi v. Thamana, 26 Mad. 76 ; Sambu v. Paiki, 
A.I.R. 1925 Nag. 463 = 21 N.L.R. 84 = 90 Ind.Cas. 550. In the last-named 
case the court observed : “Where both parties agree in a particular matter 
to abide by the finding of the court in respect to it, such finding if final and 
n • appeal lies against it, the decisions in such case being in the nature of 
an arbitrator’s award. I need only mention Sayad Zani v. Kalabhai 
Lalubhai, 23 Bom. 752=1 Bom.L.R. 366; Shahzadi Begam v. Muhammad 
Ibrahim, 59 Ind.Cas. 787 = 43 All. 266 = 19 A.L.J. 14 ; Nidamorthi 
.Mukkarati v. Thammana Ramayya, 26 Mad. 76 and Sit a Nath Goswami 
v Baikuntha, 9 Ind.Cas. 296 = 38 Cal.421.” See also, Changalaraja v. 
Raghava, 52 Ind.Cas. 569 = 37 M.L.J. 100; Chinna v. Venkta, 36 M.L.J. 
291=51 Ind.Cas. 827. The only question to be considered is whether 
the court is acting as a court or as an arbitrator. Md. Ishaq v. Bahnukund, 
A.I.R. 1929 All. 116=113 Ind.Cas. 762. 

963. Arbitrator position of—whether same as that of a commis¬ 
sioner. —The contention that the position of an arbitrator is like that 
of a commissioner appointed by court is obviously untenable. The 
essential difference between a commissioner and an arbitrator is that the 
former is an officer selected and appointed by the court, in whose selection 
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the parties have not, as of right, any choice, whereas the latter is a person 
selected by the parties in whose selection the court has no choice. The 
parties may challenge the decision of the commissioners before the court 
passing a final decree. But in the case of arbitrators they cannot challenge 
them award except on the ground mentioned in this Act. Radhey Lai v 
Lanhai Lai , 18 Pat. 193 = (I939) P.W.N. 591 =A.I.R. 1939 Pat. 526. 

964. Ss. 17, 39 and 41—Application for instalment filed before 
passing of decree as per award—Jurisdiction of court to consider— 
Refusal of instalments—Appeal. —Pending the proceeding before arbitra¬ 
tors the defendants applied to the court for giving direction to arbitrators 
to consider the question of payment by instalments. The court reserved 
oiders on application as well as on objection. While making the award 
the arbitrators expressly stated that they could not consider the defendants' 
prayer for instalments, as not within the terms of reference A fresh 
application before the court for instalments was made under O. 20, R. 11 
and 8. 151, C P. Code. But the court referred it holding that it had 

P° W f r t0 i add , \° l he auard ol the arbitrators and grant instal- 
niems to the defendants On appeal from the decree, held that 

» ^ U h h i a i thC timC ,° • refe,ence to arbitrators, no question of instal- 
9 n p ,, bcen ia «ed, it was open to the defendants, in view of O. 

c* K ‘ . to ir, ake a prayer to the court for instalments even at the time 
of passing of the decree. The appeal from the decree, on the ouest/on 

786 = A a i!R en i957'Cal *21 malntainable - Biswanath v. Sudhir, (iO C.W.N. 

... Ss ‘ 17 and 41. —Under s. 17 the court is either to remit or 

m an award and in case when the court finds no reason to either 

to pass a judgment in terms of the award. The court is not called upon 

m ser f ashlAh' t0 t find ° ut whether its o'dei refusing to remit 

or set aside the award has become final and unassailable in the sense that 

the appeal is gone or appeal if taken is dismissed in order to assume 

- wTrd‘ tt, Th l ° procee . d *? pronounce judgment in accordance with the 
hevooH ^ h ^ f court 1 baling with the award is not required to look 

footing r£r ’ *? d ““V pr ° ceed to dcal the matter on the 

tooting that so far as it is concerned there is an order of refusal 

irrespective of the fact that an appeal might be taken or has been 

be set affde St The ?***• ° f ^ the ° rder passed b >' th e court might 
lo O O d *. Tbe case is analogous to one in which the court is required 

pre l‘!? ,nary decree ' When * he award is set aside in appeal the 

ou t when'ZnmZ >? termS ° f . the award is superseded and the appellate 

d”rm,on nr n E ^a°' Varymg , an awai d can and indeed should give 
' r ™ r sett,n s as ‘de on varying the decree based on that award 
Scottish v. Saraswamti, 63 C.W.N. 800 = A.I.R. I960 Cal. 22. 

f ®® 6 -. Revision.—In Jatindra Mohan v. Manindra Nath, A I R 1937 
jhe ' c ° urt °. bscrved ( R seems to us that where the jurisdiction 
power toTeIhe ThZ °^ Cr » f .' cR-enc e is attacked, the' court has 

S' .6 ( “«Brindessarc Hershad u. Jant 
exceeds its jurisdicj.m au’d acted ^rra.eriaMr'Si.y^hJ^.X: 
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Gopinath v. Naresh, 63 Ind.Cas. 243. In Ajaz Ali v. Ml. Zohora , A.I.R. 
1932 All. 76 = 134 Ind.Cas. 30 = (1931) A.L.J. 906, Sen , /. observed: “If 
the Subordinate Judge has gone wrong and there appears to be good reason 
for according to Mr. Khwoja’s contention that he has gone wrong the 
application is not entitled to the benefit of S. 115, Civil Procedure Code. 
This court is reluctant to interfere in revision where the order of the 
court below is substantially just.” See also, Gopal Das v. Baij Nath, 48 
All. 239 = 91 Ind.Cas. 930 = 24 A.L.J. 235=A.I.R. 1926 All. 238. The 

court on receipt of the award against certain persons who were not parties 
to the orders of reference should have suo motu set aside the award 
against them. Not doing so amounts to material irregularity in the 
exercise of its jurisdiction. In such case the High Court can interfere 
under S. 115 C.P. Code. Durga v. Phulu, A.I.R. 1952 H.P. 8c B. 48. 

In Baldeo Sahai v. Abdul Rahim, A.I.R. 1932 Oudh 156 = 137 Ind. 
Cas. 151, the court after quoting para. 16, Schedule II, of the Civil 
Procedure Code, observed: “The intention of the provisions quoted 
above clearly is to give finality to a decree passed in accordance with the 
decision of the arbitrator. In Ghulam Jilani v. Muhammad Hussain, 29 
Cal. 167 = 29 I.A. 51, a reference was made to arbitration through court. 
The award made by the arbitrators was accepted by the Subordinate 
judge, who passed a decree in accordance therewith. On an appeal 
against the decree of the Subordinate Judge, one of the objections raised 
was that the award was bad having reference to S. 462 of the Civil Procedure 
Code (which corresponds to Order XXXII, rule 7, of the present Code) 
inasmuch as a minor defendant’s guardian had agreed without leave of 
the courts to refer the case to arbitration. A Full Bench of the Punjab 
Chief Court decided that the appeal did not lie but suggested that an 
application might be made in revision. Accordingly, an application in 
levision was filed and a Devision Bench of that court varied the decree in 
some respects. There was an appeal to their Lordships of the Judicial 
Committee against the decision of the Full Bench as well as against the 

decision of the Division Bench.Referring to the application in 

revision which was heard by the Division Bench, they made the following 
iemarks: “Their Lordships are inclined to agree with the view of Clark, 

J. that in the case of an award a revision would be more objectionable 
than an appeal. (See also, Narphairai v. Devidas, 9 Ind.Cas. 385=1 
P.L.R. 1911 ; Armani v. Armani, 31 Ind.Cas. 458; Batcha v. Abdul, 38 
Mad. 256 = 21 Ind.Cas. 308 ; Mohidin v. Ramaswami, 65 Ind.Cas. 676 = 41 
M.L.J. 490=14 L.W. 349 ; Mayawanti v. Tulsi, 49 Ind.Cas. 979 = 31 P.W.R. 
1919"; Muhammad v. Najju, A.I.R. 1936 Oudh 150; Emnabai v. Fakir, 
65 Ind.Cas. 50=15 S.L.R. 105). If an application in revision were 
admissible in a case like the present, the finality of any award would be 
open to question. Their Lordships however are of opinion that such 
an application is incompetent. 

“These remarks seem to us to be fully opposite to the present case. 
In fact it seems to us that, if anything, the remarks apply with greater 
force in view of the change made by the Legislature in para. 15, Sch. 2, 
which corresponds to S. 521 of the old Code. Before the enactment of 
[the present Civil Procedure Code, there existed a conflict in the present 
Civil Procedure Code, there existed a conflict in the decision of the various 
High Courts in this country as to whether or not an appeal could lie from 
a decree passed in accordance with an award which was invalid and illegal. 
At the end of the clause (c), para. 15, the Legislature have now added 
the words ‘or being otherwise invalid’, which did not find a place in the 




S. 17] 


JUDGMENT IN TERMS OF AWARD 


529 


^21. The result of this amendment is that even in the case of an 

invalid award if the party concerned fails to impeach it before the court 

making the reference or if his objection on the ground of the invalidity 

oi the award is disallowed and a decree is passed in accordance therewith 

the award becomes final and the decree passed upon it is not open to 

appeal. See also, Puranchand v. Ramnath, 84 Ind.Cas 490 = AIR 

9 T Udh 227 ’ R ' K ‘ AIisra v * Kundan Lai, I.L.R. (1949) Nag 272= A.I.R. 

S 7 -A 7 g R ^O-T* 1 ^ 9 40 , 8 J Ja ° ar v - Abdul Gaffur, 208 Ind.Cas. 

187—A.I.R. 1943 Oudh o04. The above argument has received added 

p ce j n vi ^i v n r ew section 30 which incorporates para. 15 of the Civil 

Procedure Code after making some alterations (vide notes under S 30, 

post) and of new clause (vi) of sub-section (1) of section 39, which allows 

appeal from an order setting aside or refusing to set aside an award See 

P WD G Tnt A i nr v Chaudhun, 32 Ind.Cas. 250 = 99 P.R. 1915 = 207 

; Debl J uddln v. Amina, A.I.R. 1925 Cal. 475 = 78 Ind.Cas. 
335; Lutawan v. Luchiya, 21 Ind.Cas. 939 = 36 All. 69=12 A.L I 57 

In Debiruddin v. Amina, supra. Page, J. observed: “Whether the minor 
is entitled to dispute the validity of the award in a suit, I express no 
opinion ; but having regard to the provisions of section 115, Civil Proce- 
uure Code, I find myself unable to come to the conclusion that in that 
case there was any error of law or in respect of jurisdiction committed 
which calls for the exercise of the jurisdiction which the High Court 
possesses under the provisions of this section.” Contra: Davalure 
Ramayya v. Davalure Venkata, 32 Ind.Cas. 881 =39 Mad. 853 = 30 M.L.I. 

Although the intention of this section is to give finality to decree 
passed in accordance with the decision of the arbitrator, yet it cannot be 
said that in no possible case a revision can be entertained against such 
decrees. If for instance it can be shown that the lower court acted 
altogether without jurisdiction in passing a decree in terms of the award, 
l would be permissible to entertain a revision under section 115. Harbhan 
rufr Ladh Saran, A.I.R. 1933 Oudh 547=146 Ind.Cas. 582 = 10 O.W.N 

Cas^ 40i-?fi nr *7^° W* i w Sllkhdeo > A.I.R. 1923 Oudh 235 = 74 Ind. 
41 M I T 07 j/ V/O v * A.I.R. 1921 Mad. 271 = 

«0 —r^ '!r/ d f^ aS ^/ ; Ahmed v. Atlas Trading, 31 Ind.Cas. 
80-66 P.R. 1915; Thakurdas v. Ramdas, 23 Ind.Cas. 950. If the arbi- 

u r ^° UrtS aCt wl 5 hout jurisdiction or with material irregularity 

mLi xi 1 ? x r A e , V1S r , the order * Swnrala v. Kurnaru, A.I.R. 1935 

Yr ~ 41 ^ M ; L AV. 51 = (1935) M.W.N. 263=155 Ind.Cas. 381; 
Uddlr l v ‘ Amina Bibi, A.I.R. 1925 Cal. 475 = 78 Ind.Cas. 335; Raja- 

Clo?hJ'r?r $a n Wa ? 1 ’, V R - 1916 Mad - 9 °9 = 31 Ind.Cas. 458 ; Delhi 
is f 1 Pershad ’ A-TR. 1921 Lab. 369. But where the High Court 

is invited to exercise its jurisdiction under S. 115, it will not deal with 

Looeal on f f Y ,S deahng WUh ob i cctions to commissioner's report or an 

Acharatlal . AI R. 1925 Bom. Ml =87 Ind.Cas. 910 = 49 Bo„, 

as°haV been done C ''’ 0£< ' CJ ‘ “Y* = SCC,,,S netessar V W point out'again. 

c l rl ! m ,n ? n> othei tases - ^at there is no obligation on 
the High Court to interfere on an application made under s 115 even 

S p a urelya e mat^ of'd'^ b - ingS ' ',7 appHtation within ^ section. It 
purely a matter of discretion, and we cannot lay down any rules how 

67 
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that discretion is to be exercised. Whether the court will interfere or 
not is entirely for the court which hears the application to decide on the 
particular circumstances of the case before it.” See also, Krishna Bihary 
v. Mohammad, A.I.R. 1933 Oudh 327 ; Nabi v. Mahmud, A.I.R. 1939 
Oudh 238. High Court is not bound to interfere if substantial justice 
has been done. Har Prasad v. Bhagwati, A.I.R. 1933 All. 924. 

Revision is generally objectionable in cases of awards and a courtj 
should not interfere unless it finds not only illegality but some substantial 
harm lesulting from that illegality. Lakshmamma v. Gorle, A.I.R. 1932 
Mad. 157 = 61 M.L.J. 761 =(1931) M.W.N. 961=34 M.L.W. 725 = 136 
Ind.Cas. 207. 

The scope of S. 115, Civil Procedure Code, is very limited and the 
High Court cannot interfere in revision merely because the lower court 
has taken a mistaken view as to what does or does not constitute misconduct 
on the part of the arbitrator. Kesholal v. Laxman Rao, I.L.R. 1940 Nag. 
659 = 1940 N.L.J. 393 = A.I.R. 1940 Nag. 386. No revision is maintainable 
against an order passing a decree in terms of an award. Ram Sarup v. 
Hardwari, 190 Ind.Cas. 257 = (1640) O.W.N. 794; Balak Ram y.Ramjiwan, 
158 Ind.Cas. 11 =(1935) O.W.N. 1036; Mohammad v. Orajju, 157 Ind.Cas. 
649 = ^935) O.W.N. 920; Rup Narain v. Nandrani, 152 Ind.Cas. 99 = 11 
O.W.N. 1203 = A.I.R. 1934 Oudh 494. 

Where a Munsif overruled all objections as to the validity of a 
reference and passed a decree in terms of the award but the lower appellate 
court held the reference to be invalid and directed the case to be tried 
and disposed of according to law, held that the order of the lower appellate 
court amounted to a “case decided” within the meaning of S. 115, C. P* C. 
as the appeal pending before it was a case which was entirely disposed of 
by its order. Mahomed v. Sirajul Huq, 1949 A.L.J. 288 = A.I.R. 1949 All. 
771. An erroneous decision on a point of law does not, no doubt, entitle 
a party to file a revision under S. 115. C. P. Code, but where such a decision* 
is a result of a misunderstanding by the court of the nature and scope of 
the proceedings before it, it is open to revision, as where an application is 
taken to be for filing an award, which is not, and is erroneously held to be 
barred by limitation under Art. 178 of the Limitation Act. Jai Kishen v. 
Ram Lai, 46 P.L.D. 232 = A.I.R. 1944 Lah. 398 s The consideration by an 
appellate court of an objection to the legality of an award which had not 
been raised before the trial court, is a material irregularity covered by S. 
115(c) C. P. Code. Han Shankar v. Ameraoti, 46 P.L.R. 108 = A.I.R. 1944 
Lah. 280. The court on receipt of the award against the brothers also who 
were not parties to the order of reference should have sito motu set asid^e the 
award against them. Not doing so amounts to irregularity in the exercise of 
its jurisdiction. Urga v. Phulu, A.I.R. 1952 H.P. and B. 48. Where the 
lower court having jurisdiction to pass a decree, passed it in terms of an 
award with the consent of both the parties, thereto but without waiting 
for 30 days the High Court refused to interfere in revision. Tnvedi v. 

Munshi Das, A.I.R. 1953 Sau. 129. 

The law as regards the revisional jurisdiction under the present Act 

may be summarised in the words of Scott-Smith , J. in Allah Din v. Badsha 
Besam, 45 Ind.Cas. 647 = 99 P.W.R. 1918, which are as follows : “He 
admits, however, that he cannot point to any error in the procedure of 
of the court but merely to the errors in the procedure of the arbitration. 

In Sita Ram v. Dhani Ram, 92 P.R. 1903 = 35 P.L.R. 1904, it was held 
although a revision lies against a decree based an arbitration award on the 
Ground of material irregularity, yet that material irregularity must have 
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is delivered according to award giving less than 
da> s time for filing objection, failure to give full ten days' time is 
an 11 regularity vitiating the judgment and the judgment cannot 


leference to the proceedings of the lower court and not to those of the 
arbitrators. Now it is admitted that in the present case the lower court foll¬ 
owed the correct precedure. It follows, therefore, that there is no ground 
tor revision/’ See also, Hansaraj v. Gangaram, 88 P.R. 1902 (F.B.) ; Panmal 
v Soman, 89 P.R. 1902 (F.B.) ; Bhikhalal v. Achrital, 87 Ind.Cas. 910 = 27 
Bom.L.R. 423—A.I.R. 1925 Bom. 341 =49 Bom. 423 ; Ram Sarup v. Mohanl 
Lat A.I.R 1933 Lah. 692=143 Ind.Cas. 309 = 34 P.L.R. 651 = 14 Lah. 715; 

£. anh LVL la LZ- ^“ ratTl St9l K h ’ 28 P R - >916 ; Parma Dat v. Bapuji 35 Ind. 
Cas. 887 = 78 P.R. 1916=124 P.W.R. 1916: Delhi Cloth Mill v. Kedari 

I ah 396 : Shib Rni v - Chait Ram, 

loir 9 ! 6 Z-h* 1915 ; Gurd,t Mal v - Basant Mai, 89 Ind.Cas. 
~ I Jd-5 Lah. 619 ; Annamali v. Annamali A I.R. 1933 Mad 

697 = (1933) M.WN 831 =38 L.W. 330 = 65 M.L.J. 376 RamasL^i, 

Veiikatarama, A.I.R. 1926 Mal. 201=91 Ind.Cas. 745 ; Sukhamala v 

Babulal, A.I.R. 1920 All 258 = 59 Ind.Cas. 75 = 42 All. 525, Krishna Behari 
Mahomed, A.I.R. 1933 Oudh 327. 

10 

cgularity vitiating the judgment and the judgment cannot be 
jeveised unless such failure affects the merits of the cases. Bankay Lai v. 
Chotey Miyan, A.I.R. 1931 All. 453 ; Udit v. Ram, A.I.R. 1933 All 313 ; 
but see, Acha Box v. Kuldtp, A I R. 1925 Rang. 103 • Tursi Ram v 
A.I.R 1926 All. 567 = 96 Ind.Cas. 531. Were' a fudge refuse, 
to consider the objections to an award on the ground that they were 

iV^bm ant a dcCTee is P a ” ed in accordance with the award, no^ppeal 
Cas.835 = n A a rR. ,C 1933 v 149 Ind. 

Courts act with material irregularity when it does not give time to 
adduce evidence in support of objections raised against the validity of the 
award. Betana v Kederanath, 37 Ind.Cas. 400 = 3 O.L,T. 583. Y Where 

o°decree e in f t£ms ^ WaS * iven to one of the Parties before 

decree in terms of the award was passed the decree must be set asid<* 

Munna IIT 24™ 0?° V* - wPi*!! 1 A " a « COrdal,cc with law - Sokan Lai v. 
Asray 240 C Ind Cas . 849 - See also, Marti Ram v.Ram 

_ r y* * ^34 — 64 Ind.Cas. 90. An order awarding a sum of monev 

c£ r ss. 

WOUM no7 inteXTCn.^ 1^%%^ 

V Kishi° n Ch ’ amount awarded is very execessive. 'I'akhitram 

Sincflfo sf/T ’ '? 4 ° Kar 34=190 Ind.Cas. 800 = A I R 1940 

1936 sfnd l alSO ' K lan Chand v - Mul Chand, 160 Ind.Cas. 361 =A I.R 

should 7 'ordinary "w"affixed^ 0 «™rd-Copy of the decree 
application against annuls application.——In case of a revision 
to be drawn .To -i confirm ing an award and ordering a decree 

theappIfcafonVr C ° PV , ° f the dcCree should h e annexed u, 

and it is the decree whfcfi. i l' S drawn up in the terms of the award, 
but failure to do so il not C r ^ application is successful, 

d 011 11] JI f ii 1 rv |. « r r — j, i yj • • • ^ ^ ^ ^ ^ not be 

Sind '72 = 30 S.L K R. 271 = 166 inSTes/ A I R 1930 

he a p/ty 
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on the ground that it was fabricated and, he was not a party to it is 
maintainable, notwithstanding that an award, and, on the basis of the 
award, a judgment and decree, had been passed. A mere reading of Ss. 

ana 52 makes the position absolutely clear that the question about 
non-existence, or invalidity, of an arbitration agreement also has to be 
dealt with under the Act itself, and not by a separate suit. It is for this 
reason that S. 33 has been enacted providing the making of an application 

such a purpose. Basant v. Surendra, I.L.R. 36 Pat. 35 = 1957 B.L.LR. 
94 = A.I.R. 1957 Pat. 417. J 

969. Application for setting aside award dismissed as time barred 
Judgment if must be passed.- —It cannot be held that in every case, 

even where the time for filing of the award has long expired, the court 
while rejecting an application for seeting aside the award, as time barred, 
is bound to pass a judgment in terms of the award. S. 17 has to be read, 
with^ reference to an award passed “after the time for making an applica- 
application under S : 33, which is placed in different chapter, is in inde¬ 
pendent proceeding and rejection of an application under it does not 
necessarily attract the provisions of S. 17. Gopichand v. Lai Chand, 
A.I.R. 1956 Pepsu. 74. The language of S. 17 makes it clear that only 
with reference to an award passed “after the time for making an applica¬ 
tion to set aside the award has expired, of such application having been 
made, after refering it” that the court can proceed to pronounce judgment 
according to the award. This means that the court has necessarily to deal 
with the objection in support of the application of any party for remitting 
me award or setting aside the award. Lakshmi Kanta v. Venkateswarlu, 
(1963) = An W.R. 271. 

970. Second appeal.—Objection was unsuccessfully taken before a 

District Munsif to the validity of an award on the ground of the arbitrator 
being interested, and a decree was passed in accordance with the award. 
The defendant appealed and the Subordinate Judge held that the objection 
was well-founded and should prevail ; and, setting aside the award, he 
remanded the case for re trial. Held that the appeal to the High Court 
was maintainable. Krishnan v. Mathu Palandi, 22 Mad. 172. See also, 
Lutawan v. Lachia, 21 Ind.Cas. 898 (F.B.) = 12 A.L.J. 57 = 36 All. 69: 

Narain was v. Ram Prosad, 14 Ind.Cas. 455 = 9 A.L.J. 258. A second 
appeal is maintainable where the court of first instance sets aside the 
award and passes a decree on the merits and the lower appellate court sets 
aside that decree and passes a decree in accordance with the award. 
Ganesh Singh v. Bhikhan Singh, A.I.R. 1928 Oudh 1=4 O.W.N. 1085 = 
107 Ind.Cas. 545 = 3 Luck. 1. See also, Shyama Charan v. Prolahad, 8 
C.W.N. 390; Chintamoni v. Haladhar, 2 C.L.J. 153 = 10 C.W,N. 601; 
Ganga Prasad v. Kora, 28 All. 408 = 3 A.L.J. 168 = (1906) A.W,N. 64; 
Raghubar v. Maina Koer, 12 C.L.R. 564 ; Poreshnath v. Nobinchandra, 
12 W. R. 93=5 B.L.R, App. 77 (note); Kalyan Das v. Pyare Lai, (1907) 
A W.N. 110 = 4 A.L.J. 256; but see, Naurang v. Sadapal Singh, 10 All. 
8=7 A.W.N. 240; Naivab v. Ahmad Khan, 26 P.R. 1890; Bahar v. 
lnayat, 89 P.R. 1904=26 P.L.R. 1908. But the case of Naurang v. 
Sadapal, supra, overruled by the Full Bench case of Ganga Prasal v. Kuru, 
28 All. 408 = 3 A.L.J 168 (F.B.), where the court observed : “The 

pieliminary objection raised to the hearing of the appeal is that no appeal 
lies. The answer to this is, that no appeal against the order of the 
Munsif setting aside the award lay to the District Judge, and that 
consequentlv the decree of the District Judge passed upon the award was 
without jurisdiction.*’ 
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Where a court sets aside an award of arbitrators on application under 
section 521, Civil Procedure Code, and decides on merits, the court of 
appeal can on appeal from the final decree, enquire into the propriety or 
otherwise of the order setting; aside the award. Achuthayya v. Thimma, 31 
Mad. 345. See also Naranjan v. Gujraj, 15 Ind.Cas. 928. 

Now an appeal lies from an order setting aside or refusing to set aside 
an award. So where the court sets aside an award on any of the grounds 
mentioned in S. 30, if any party is dissatisfied with such an order, it is his 
duty to file an appeal against that order. But against that order no second 
appeal lies. Vide S. 39 (2). 


x i = n.i.iv. 

. Lachya, 21 Ind.Cas. 989 = 12 A.L.J. 57 = 36 All. 69; Shiva 
.achmi Prosad. 46 Ind.Cas. 785. But in such case it has been 


In Ram Khelawan v. Ram Nagina, A.I.R. 1935 Pat. 109 = 153 Ind. 
Cas- 764, it has been held that under S. 104 (e ) of the Code a party is 
entitled to appeal from the order modifying the award. If the appeal 
has been expressly from the order modifying the award, no second appeal 
would be admissible ; but if the appeal is regularly preferred from the 
decree and not from the order, the form of appeal might justify the 
administration of a second appeal. Vide S. 41, infra. 

Where a decree is passed in accordance with an award and an appeal 
is wrongly entertained against it and a decree is set aside, second appeal 
lies against such an appellate decree. Sa^ar Mull v. Hira Maharaj. 91 Ind. 
Cas. 799 = A.I.R. 1925 Pat. 324 = 7 A.L.T. 264 = A.I.R. 1926 Pat. 164 
Lutawam v 

Prosad v. Lack . _ _ ____ __ ^ ^ 

held by the Calcutta High Court that no appeal lies but the court can 
interfere in revision. Sita Nath v. Baikunthanath, 9 Ind.Cas. 296 = 38 Cal. 
421. See also, Cangacharan v. Sasti Mandat6 C.W.N. 614 ; Elahee v. 
Hajoo. 14 W.R. 33. In Hari Singh v. Allah Baksh , 38 Ind.Cas. 769 = 115 
P.R. 1916, Jonstone. C.J. said : “It is clear, therefore, that the lower 
appellate court exercised a jurisdiction not vested in it by law and we 
levise its proceedings, rule that its interference with the first court’s judg¬ 
ment and decree was ultra vires and restore that judgment and decree.” See 
also, Dial Chand v. Khuda Baksh, 6 Ind.Cas. 963. 

971. Review.—A Judge (not being a Judge of the High Court) 
other than a Judge who delivered the judgment, has no jurisdiction to 
grant an application for review on the ground that no leave or consent 
of the court under section 462 of the Code of Civil Procedure had been 
given to the guardian ad litem to refer the matter in dispute between the 
parties to the suit to arbitration. Ananda v. Jogendra, 8 C.I.. J. 294. 

972. How to enforce award under the English Arbitration Act.— 

An award under the English Arbitration Act of 1889 duly made in accor¬ 
dance with English Law can be enforced bv a suit in an Indian High 
Court but cannot be set aside bv an Indian Court on the ground of mis- 
conduct or jrregularity on the part of the arbitrator. John Batt v. Kanoodal, 
AI.R. 1926 Cal 938 = 53 Cal. 65=95 Ind.Cas. 21 ; Obpenheim 6- Co v 

205= 127LT^Oe^PC) 1922 PC 120 = ( ,n22 > 1 AC. 482 = 91 LJ.P.C. 

isoo 9 , 73 ' Ex J ec '', ,i ?" s — Under s - 15 of t h o Indian Arbitration Act of 
1899 an award filed in court could he enforceable as if it were decree of 

A I r"T 924 r'T , , V 7 18 Cal Gl ar lsto ne Wyllir v. Joosub, 

A.I.R. 1924 Cal. 117 = 77 Ind.Cas. 868=27 CWN 666* Anath jsinth 

Monmotha Nath, A.I.R. 1939 Cal. 482 = 184 Ind.Cas. 652. In the last’ 

named case the court observed : “In 27 C.W.N. 666 (Gladstone Wyllir v 

Greaves, J. held that when under the provisions of the Arbitration 

Act, the Legislature provided that an award on being filed was enforceable 
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■bj if it were a decree of the court, it intended that all the provisions of 

u u ^ , e °* Procedure applicable to the execution of decrees 

5n9 9 c- a ^ y o t0 , a , n n award so dled * ’ See also Acharjsing v. Achrapram, A.I.R. 

£5? 7 £r\ 4 3 Ind Cas - 489 = 27 S.L.R. Denmal v. Lai Chandi, A.I.R. 

931 Sind 97—133 Ind.Cas, 65=25 S.L.R. 109; Danmal v. Lai Chand, 
A.I.R. 1931 Sind 97 = 133 Ind.Cas. 65 = S.L.R. 475; Louis Dreyfus v. 
(Wortam, 47 Cal. 29 = 56 Ind.Cas. 325 ; Sital Prosad v. Clements, A.I.R. 
1921 All. 199 — 61 Ind.Cas. 401=43 All. 394 ; Belvedere Jute Mills v. 
Haradwan, A.I.R. 1927 Cal. 853=104 Ind.Cas. 808; E. D. Sasson v. 
Shivaji, A.I.R. 1929 Lah. 228; Sassoon v. Ramdul A.I.R. 1922 P.C 374 = 
70 Ind.Cas. 277=49 I.A. 366 = 50 Cal. 1 (P.C.) ; Ghulam Ahmed 

v Abu Baker, A.I.R. 193J Nag. 170 = 27 N.L.R. 386 = 134 

Ind.Cas. 683 ; Mangaimal v. Akbari, A.I.R. 1929 Sind 28 = 112 
Ind.Cas. 126 = 23 S.L.R 422; Bal Krishna v. Sukdei, A.I.R. 1943 Cal. 
442; In the last-named case it was held that rule 50 of Order XXI of 
Civil Procedure Code was applicable to an award obtained without the 
intervention of the court against a firm and made a rule of the court 
under the provisions of Arbitration Act of 1899. The proceedings for 
enforcement of an award under S. 15. Arbitration Act, were governed by 
S 47, Civil Procedure Code, and an appeal was competent from an order 
i ejecting such application. Kanhaiya Lai v. Peoples Bank, A.I.R. 1934 
Lah. 49 = 35 P.L.R. r*35=lal Ind.Cas. 881 : • E. D. Sassoon v. Shivaii, 
A.I.R. 1929 Lah. 228 • Donald Grehatn v. Kewal , A.I.R. 1921 Sind 132 = 
16 S-L.R. 245 ; Pakhar Das v. Radha Kissen, /LI.R. 1924 Lah. 544. 
But under the present section the court must pronounce a judgment 
according to the award and upon the judgment so pronounced a decree 
shall follow. This decree is to be executed like any. other decree passed 
by a Civil Court. Where an award grants six months time for payment 
of a certain amount and decree was passed in term of the award, the. 
starting point of the period for payment is date of the award and not 
the decree in terms of such award. Janeshwar Das v. Tilok Chand, 1951 
A W.R .(H.C.) 615. 

974. Executing court, if can go behind the decree. —The executing 
court cannot refuse to execute a decree because it is against law or 
contravenes the provisions of any law. Where the court making the award 
a rule of the court had jurisdiction over the subject matter of the suit, but 
it failed to wait till the time of making an application to set aside the 
award had expired, as required by S. 17 of the Arbitration Act, the 
omission of the court was at the most a contravention of the prescribed 
procedure and the executing court could not ignore the decree. Madhav 
Reddy v. Raja Ram, A.I.R. 1958 Andh.Pra. 417- 

975. Ss. 17, 14, 2(a)—Agreement Signed on behalf of minor 
by person having adverse interest. —An award is not valid where agree¬ 
ment signed on behalf of minor by persons having adverse interest. 
Satyanarain v. Jugal Kishore, A.I.R. 1958 All. 512 = 1956 All. L.T. 622 = 
1958 All- W.R. (H.C ) 721. 

976. Ss. 17, 39.— Section 17 bars an appeal from a decree (except 
on the ground of its being in excess of the award) only if the decree is 
passed in a proceeding governed by Ss. 14, 15, 16 and 17. Where there 
is an appeal for an order refusing to set aside an award, when disposing 
of the appeal, it is open to the appellate court to set aside any consequential 
or incidental order passed by the trial court. Even if the order referring 
to set aside the award is maintained on appeal, any consequential or 
incidental order passed by it without jurisdiction or wrongly can be set 
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aside. In any case it can be set aside by the appellate court in fcxercise 
ot its revisional jurisdiction and the appellate court can exercise its 
revisional jurisdiction while exercising its appellate jurisdiction. It is not 
necessary that there should be an application under S. 115, C. P C Amod 
Kumar v. Hari Prosad A.I.R. 1958 All. 720. 

18. (1) Notwithstanding anything contained in section 

17, at any time after the filing of the award 
^ H f? w * er of °T fc to whether notice of the filing has been served 

or not, upon being satisfied by affidavit or 
otherwise that a party has taken or is about to take steps to 
defeat, delay or obstruct the execution of any decree that may 
be passed upon the award, or that speedy execution of the 
award is just and necessary, the court may pass such interim 
orders as it deems necessary. 

( 2 ) Any person against whom such interim orders have 

been passed may show cause against such orders, and the Court 

after hearing the parties, may pass such further orders as it 
deems necessary and just. 

„ 977 ' Object of the Rule. — In following the Civil Procedure Code 
section 17 seeks to amend the existing law in places where the 1899 Act 

ln anothe *, manner. At present under that Act an award is 
immeduttelv enforceable as a decree, and one High Court has held that it 
nay be executed undci section 15 (I) of the Act even though the notice of 
, ng under section 11 (2) has not been given. The position is at variance 
both with the Code and with the English law, and it is now proposed to 
make the decree only after the time for challenging the award has P expired 

7mZ!)T T? " Challe " 8 r ,f , madc has bccn 'ejected. [Vide section 17, 
£ 7-7 S u C "’ taben f,om the English rule of court is a corollary 

o section 17 in the sense that it enables the court to counter in the interval 

any action designed to tlefunct the subsequent execution of the decree "_ 

£. s °*‘ cla ] lses - The words “or is about to take” has been added by the 

cha C nD CO[ " ,nmec - 1,1 making the addition they have observed • "The 

VXXVnr d ? !i ln ac< ;urdance with the principle followed by rule 1 of Order 
XXXVIII of the Civil Procedure Code.”— Repo,, of the Select Comm,,,,-7. 

,, . , 978 ; Y b , en the €ourt can exercise powers under this section _ 

with rhi read> ’ be i Cn not , ed that thi s section has been enacted in accordance 
C,vU Prn, Pr H 1CIP r- S underlying rule I of Order XXXVIII of the Code of 
m a Seth Chand v. Purshottamdas AIR iq26 

Mad. 584 = 50 Mad. 27 = 04 Ind.Cas. 512 = 51 M.L.J. 384 Cout TroUr 
../. obseived : It appears to me that before exercising the powers con' 
erred by order 38, a court should be satisfied on two points 1 The first 
is that the plaintiff s cause of action is prim,, luce an unhnpeachable one 
I .Tme t0 hlS pr t° V T g his all k at ioris made in',he plaint ?^e second b 

Vide Dayaram t0 app ° int a recc, ’ vcr * 

979. After the award has been filed.— This section tick will. . 
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execution of the decree passed upon the award, in such cases, the courn 
is specifically empowered by this section to pass interim orders that may 
he deemed necessary. It is significant that the Act does not contain any 
corresponding provision for passing interim orders before the stage at which 
the award is filed. Shib Krishna v. Sunil Kumar , A.I.R. 1949 Cal. 189. 
It is to be noted in this connection that the filing of an award by the 
arbitrator is tantamount to institution of a suit before a court and as 
such the court is given jurisdiction to exercise the same powers which it 
possess in a pending suit by issuing orders under Orders XXVIII, XXXIX 
and XL of the Civil Procedure Code of 1908. Cf. Surendra Kumar v. 
Sushil Kumar, A.I.R. 1928 Cal. 256; Pin Roncoroni, (1892) 1 Ch. 633 ; 
L illesford v. Watson, (1873) 8 Ch. 473. In the last-named case Kord\ 
Selborne says : “It is said that the arbitrator could not grant an injunction. 
No doubt he could not grant an injunction ; but he might say that the 
thing was not to be done and there being liberty to apply to this court, 
this court would then grant an injunction.” As regards court’s power to 
appoint receiver vide Nagar Chand v. Surendra, 24 Pat. 416. 

980. Court may. —The power is discretionary, 84 Ind.Cas. 870. 

981. Appeal. —The order under this section is not appealable. 

19. Where an award has become void under sub-section 

Power to supersede ^ 3) of section 16 or has been set aside, the 
arbitration when award Court may by order supersede the reference 
becomes void or is 3 et and shall thereupon order that the arbitra- 

tion agreement shall cease to have effect 
with respect to the difference referred. 

982. Court may. —The word “may’ in this section is a word of 
permission rather than of command thus this section confers full discretion 
on the court to say in each particular case whether the reference should 
not be superseded When a court making an order under this section does 
not expressly supersede the reference and direct that the arbitration agree¬ 
ment shall cease to have effect, it must be deemed to have declined to 
exercise the power. In this respect it differs from paragraph 15 (3) of the 
Second Schedule in the Code of Civil Procedure which declared that where 
an award becomes void or is set aside, the court shall make an order 
superseding the arbitration. Gulab Rai v. Bansilal, A.I.R. 1959 Punj. 
102 = 61 Punj.L.R. 153. 

983. Ss. 23(1), 30—Issues framed by court or arbitrator.— 

Where the issues are framed by the arbitrator in proceedings before 
himself, the law does not require the arbitrator to answer each one of 
the issues, and the failure to answer the issues does not amount to miscon¬ 
duct. Padmabati v. Pannalal, A.I.R- 1959 Cal. 156. 

In a suit for dissolution of partnership and accounts the court referred 
the dispute to arbitration. The arbitrator made an award by which the 
plaintiffs were given a certain sum as their share of the business. The 
defendants jointly were allowed all the assets and ail the liabilities 
including the goodwill, so that if thev so desired, they could carry on a 
new partnership business. If the plaintiffs were held liable for any debt 
due by the partnership, the defendants were to indemnify them. Held 
that the arbitrator had not created a new partnership in his award and 
as such he could not be said to have exceeded his power under the order 
of reference. Padmabati v. Pannalal, A.I.R. 1959 Cal. 156. T"' 

984. Scope of the section.— “Section 19 provides that where an award 
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comes void or is set aside, the court may supersede the reference and order 
that the agreement shall cease to have effect with respect to the particular 
difference referred. The section generalises the provisions of paragraph 15 (2) 
of the Second Schedule to the Code.*’— Notes on Clauses. Where arbitrators 
refuse to act, the court has no power to supersede arbitration and to 
determine matters referred to arbitration. Sadiq Hussain v. Nazir, 33 
All. 743 (P.C.). The court has inherent jurisdiction and it can in' the 
exercise of its inherent jurisdiction revoke a reference when it would be 
futile to proceed with an arbitration which is grossly irregular and 
detective. Parvathammu v. Subramma, A.I.R. 1935 Mad. 349 = 68 ML I 

VI L SG ?r>^ 0 U LathmaTl v- M°gtuil, 86 Ind.Cas. 540 ; Anand v. Rambhusan ’ 
A.i.K. 1953 Pat. 566; Bholanath v. Raehunath, AIR 199q ah 74 a 

51 AH. 1010. If the award is wholly set aside/the arbitrator il functus 

officio Russell, 15th Edn., p. 298. Under S. 19 the setting aside of an 

award does not, by itself terminate the reference except where the award 

is set aside on a finding that the reference itself was invalid. In other 

cases that is where the reference is valid and only the award is bad, after 

the award is set aside, the reference has to be superseded by a further 

Ar' to 'u rm L n ? te iC U '“ on °> India v - S- Sasmal, A.I.R. 

1961 Orissa 81. I he Scheme ot the Arbitration as disclosed from 

secuons 8 10 12, 19 20(5) and 25 is whether the arbitration is under 

Chapter H, Chapted III or Chapter IV, to give direction to the Court 

to decide whether to supersede the reference or not when it sets aside an 

award Where it decides to supersede the agreement it has to order 

rhf arburatJ ° n agreement shall cease to have effect with respect to 
the diffeicnee lefened ; but where it does not supersede the reference 
and the reference and arbitration agreement subsist and if there is 
maemnery provided in the arbitration agreement for making a further 

r!kV Cn l CC 01 n°\ T C ° ntlnU1 . ng lhe san,c reference further arbitration can 

P b ? ce - lbe contention therefore that once the award is set aside 

le arbitrator becomes functus and consequently there can be no further 
eference with respect to the dispute decided by the award which is set 
aside, must fail in view of the specific provisions of s. 19 of the Act 
Juggilal v. General Fibre, A.I.R. 1962 S.C. 1123-/1962) 2 SCI 314 
%\\ Ra J ls J” dia LW - V - B V ‘ Maicka m Wl i Vco ^ Mad J LW 
6 = A f R ‘ ,C f* Mad. 351 (where it is found there is ik> valid awaYd 

, • foim of a special case, the court is not justified in superseding the 

arbitration agreement). Under s. 19 unless the reference was superseded 
the ouginal agreement ol arbitration would remain intact and tin* 

him tlat uLr 0Ul ?/ bC / Pr0pC , ,1> ; s , eizc<l of thc arbitration proceedings before 
im. Union of India v. Cakshmi Ice factory, A.I.R. 1964 J. 8 c K 10 

Arbitration Clause in the contract. —In the contract itself 
heic was reference ot thc dispute to arbitration of Bengal Chamber of 
Commerce. The award was set aside by the Hi«h fL -, 1 

of arbitrator. The question arose whether tlm chambe. h , 11,lscondu « 

Rot o n„c X chamber “tie ^ * 

become incapble of acting in view ol the fact ttt aLrd^ad been 
68 


was 
• * 


acting 
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set aside on the ground of misconduct. That there was a machinery 
by which fresh arbitrator could be appointed according to the terms of 
the arbitration agreement read with the rules of the chamber and the 
appointment of a fresh tribunal and the carrying on of the arbitration. 
Juggilal Kamlapat v. General Fibre Dealers, Lid. (1962) 2 S.C.J. 314 = A.I.R. 
1962 S.C. 1123. 


986# Reference. —Section 19 clearly contemplates that “reference” 
and “agreement” are not identical but are distinct things. Reference in 
the present Act means the actual submission of a particular dispute under 
the provisions of an arbitration agreement. Baranagore Jute v. Hulas 
Chandj 162 C.W.N. 734 = A.I.R. 1958 Cal. 490. 

987. Appeal. —Superseding an arbitration is appealable under s. 
39 (1) (c). 

988. Revision. —A court cannot be considered to have decided a case 
within the meaning of S. 115 Civil Procedure Code, where it has set aside 
the award and superseded the arbitration pending a suit which is conse¬ 
quently to be tried by the court. Gobind Das v. Indrawati, (1938) A.L.J. 
813 = I.L.R. 1938 All. 805=177 Ind.Cas. 981 =A.I.R. 1938 All. 557 (F.B.). See 
also, Gulab Singh v. Dharam Pat, 160 Ind.Cas. 1052 = 38 P.L.R. 121 = 
A.I.R. 1936 Lah. 538. 

989. Sections 19 and 20. —By the operation of s. 20 (5) the provisions 
of s. 19 of the Act are applicable to a case falling under S. 20, where 
there is a pending suit, but the agreement to refer has been filed in the 
Court. Under S. 19 the court has power, when it sets aside an award 
made upon reference under S. 20 (4) to supresede the reference and thus 
avoid arbitration agreement. It follows that where a court, while making 
order under S. 19 does not expressly supresede the reference and directi 
that the arbitration agreement shall cease to have effect, it must be deemed 
to have declined to exercise the power, and consequently that the arbitration 
agreement notwithstanding it is filed in court, still remains in full force 
according to its tenor, not only with respect to the difference which was 
ieferred to arbitration but with respect to all disputes between the parties 
which properly fall within the agieement. Abdul v. Chairman, Pak.L.R. 
(1949) Lah. 789 = A.I.R. 1950 Lah. 32 = P.L.D. 1949 Lah. 278. 

990 Ss. 19, 30. —Where only the award is set aside, the arbitration 
agreement subsists’ except perhaps in the unusual but possible case where 
the award itself provides that there shall be only adjudication. In fact 
S 19 provides for supersession of the reference and carries the clear 
implication that unless the reference is superseded when the award is 
set aside, it continues to subsist. Therefore, the view that after an award 
is set aside, not only are the parties entitled to make fresh reference, 
but a fresh reference is the only means by which they can have further 
arbitration and that they can make a fresh reference as many times as 
the award is set aside is not correct. Kathihar Jute v Lachminarayan, 
A.I.R. 1958 Cal. 501 ; but see Barangar Jute v. Hulaschand, 62 C.W.N. 

734 = A.I.R. 1958 Cal. 496. 
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CHAPTER III. 

Arbitration with intervention cf a Court where 

THERE IS NO SUIT PENDING 

20. (i) Where any persons have entered into a arbitra- 

Appiication to file ti° n agreement before the institution of any 
in Court arbitration suit with respect to the subject-matter of the 
agreement. agreement or any part of it , and where a 

difference has arisen to which the agreement applies, they or any 
of them, instead of proceeding under Chapter II, may apply to 
a Court having jurisdiction in the matter to which the agree¬ 
ment relates, that the agreement be field in Court. 

(2) The application shall be in writing and shall be num¬ 
bered and registered as a suit between one or more of the 
parties interested or claiming to be interested as plaintiff or 
plantiffs and the remainder as defendant or defendants, if the 
application has been presented by all the parties, or, if other¬ 
wise, between the applicant as plaintiff and the other parties as 
defendants. 

( 3 ) On such application being made, the Court shall direct 

notice thereof to be given to all parties to the agreement other 

than the applicants, requiring them to show cause within the 

time specified in the notice why the agreement should not be 
filed. 

(4) Where no sufficient cause is shown, the Court shall 
order the agreement to be filed, and shall make an order of 
reference to the arbitrator appointed by the parties, whether in 
the agi eement or otherwise, or, where the parties cannot agree // 
upon an arbitrator, to an arbitrator appointed by the Court. 

(5) Thereafter the arbitration shall proceed in accordance 
with, and shall be governed by, the other provisions of this Act 
so far as they can be made applicable . 

« . N.B. Section 20 is based upon paragraph 17 of the Second 

C C U e - lc ^ t * ie Code. allows the parties to an arbitration agreement 

oi any ot them to initiate the reference proceedings with the assistance of 

N ° tes on Clauses. “The change made in sub-section (5) applies 
hC ° tl J er prov, ? ,ons of thc Act as may be applicable to the arbi- 
r under this chapter and not merely the provisions of 

^ 11 ~~ Re P ort °f the Select Committee. 

i i' ^* lan ges.—Sub-section (1) has been redrafted, while very little 

change has been made in sub-section (2) (4). Sub-section (5) is new 

p , ^ co I ,e of the section.—Before a person applies under this 

namell m t thaf C b mC K t be filctl , in cou, t foul . condition, must be satisfied, 
nersoi/or nersrm« c ^ as entc ‘ rcd into an arbitration agreement with some 
b’sthution P of ™ (2) hat . the a S rcemcn t has been entered into before the 

or any part of i? m", rc ^ ct . to th , c subject-matter of thc agreement, 
i • i ^ ^ a chflcicncc has arisen between the oarties to 

w IC the agreement applies, and (4) that the court to which the application 
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if made has jurisdiction in the matter to which the agreement relates. 
If any of these conditions is absent, the filing of an matter to which the 
agreement relates. If any of these conditions is absent, the filing of an 
application under that section and the passing of orders by court that the 
agreement be filed in court and a reference to arbitration be made would 
he barred. All these questions must be decided by the court to which 
an application under the section is made before it proceeds to make an 
order that the agreement be filed and reference to arbitration be made. 
The jurisdiction of the arbitrator being a creation of contract ; the 
determination of the question of whether any particular dispute or 
difference that has arisen between the parties is referable to arbitration 
must depend on whether the dispute or difference in question is one to 
which, in the language of S. 20 of the Act, ‘‘the agreement applies” 
provided of course, there is still in existence an agreement legally binding 
on the parties. Godhu Mai v. Gangu Hasso, 1958 All.W.R. (H.C.) 23 = 
A.I.R. 1958 All. 26. A civil Judge is competent to formulate the points 
of difference between the parties and to refer those points for decision 
to the arbitrator. In order to give jurisdiction to the court to take the 
agreement it must be shown that the subject-matter of the agreement or 
any part of it lies within the court’s jurisdiction and the provisions of 
S. 31 (1) must be complied with. The word “court” means the civil court 
having jurisdiction formulating the subject-matter of the reference, if the 
same had been the subject-matter of a suit for this purpose the pleadings 
of the parties are to be considered. An award which does not dispose 
of all the matter referred to arbitration is incomplete and invalid in law. 
The court may in such a case either remit the award under S. 16 (a) or 
set it aside under S 30. Indian Minerals v. Northern India Lime, 
A.I.R. 1958 All. 692. As regards what matters are in dispute vide 
Dermal v. Caledonian, 1958 B.L.J.R. 305=1958 Pat.L.R. 162. The section 
relates to a stage prior to the award and an application to file in court 
the arbitration agreement, and proceed to arbitration with the intervention 
of the court. It has nothing to do with an application to file award 
obtained without intervention of court. Gauri v. Ramlochan, A.I.R. 1948 
Pat. 430 = 29 P.L.T. 105. The scope of the section is no more than this 
that when an agreement of reference to arbitration has been entered into 
by the parties but the arbitrators have not so far functioned, the court has 
power to enforce an agreement against the parties when the arbitrators are 
leady and willing to act in terms of the reference. This section far from 
.implying an ouster of jurisdiction, predicates that the arbitrators have the 
jurisdiction to act on the reference and the courts should step in and ask 
them to exercise the powers as arbitrators if they are agreeable to do so. 
Sheo Narain v. Bala Ram, (1932) A.L.J. 331 = 137 Ind.Cas. 198 = A.I.R. 
1932 All. 348; Ramugah v. Achamath, 31 Ind.Cas. 899 = 38 All. 895 = 
13 A.L.T. 115; Allahdin v. Badshaut Begum, 45 Ind.Cas. 647=90 P.W.R. 
1918 ; Louis Dreyfus v. Basapfm, 38 Bom.L.R. 607= A.I.R. 1936 Bom. 401 ; 
Makhan Lai v. Abhoy Ram, A.I.R. 1935 All. 886=156 Ind.Cas. 904 = 
(1935) A.L. J. 998 ; Tincori v. Fakir, 30 Cal. 218. Although an agreement 
to refer to arbitration cannot be specifically enforced under the Specific 
Relief Act but an arbitration can be enforced by the provisions of this 
section. Venkatachaflam v. Suryanarayan, A.I.R. 1941 Mad, 129 = (1940) 3 
M.L.J. 520 = 52 M.L.W. 556 = (1940) M.W.N. 1083. A contract in writing 
to refer disputes in a pending suit is an arbitration agreement to which the 
provisions of the Arbitration Act of 1940 apply and therefore is not 
specifically enforceable save as provided by the Arbitration Act in view of 
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S. 21, Specific Relief Act. Such a contract cannot be enforced and filed 
in court under S. 20. Jugal das v. Pursottam, A.I.R. 1953 Cal. 690, where 
the court observed : “Formerly there was conflict of opinion on 
the point whether such contract and refusal to arbitrate under it 

An ir u d , suit by virtue of S. 21, Specific Relief Act. The 

Allahabad High Court held that the suit was barred; Saligram v. Jhumna 

f««7 r 'A 4 WM 5 £ = * 882 ^ , I35; Sheoambar v. Deodut, 9 All. 163 = 

1887 A.W.N. 13 ; Sheo Dat v. Sheo Shankar, 27 All. 53. The better view 

r" W3 r n0t , 1 . RaZa Ali V - Fida Ali > 4 Oudh 

Puni R c /S r V ThZ lm , V 1 ReC> 1891 ’ Budhn v - Vakri, 130 

iun,. Kec. (1882). 1 his section cannot apply as refusal to arbitrate 

befoi c institution of the suit is necessary to attract the bar under section 

Crisp y. Adlard, 23 Cal. 956. The section has been successively amended 

Now it does not apply to contract to refer, to which the provisions of the 

dtrr'ZT 0 " T Ct ° f r I94 ° a PP ! *.Court of Chancery never 

decreed specific performance of a contract to refer to arbitration 

^oleinan xOrsett Cor 8! L.J.K.B. 1092 = (1912) 3 K.B. 257 (270)- 

n a V * Cor \ n Z a ° ll > I-L-R. 1 Cal. 42 (49). Because of S. 21 Specific 

bv Jht ArU-t t- COn A traCt ,^n n .? t s P ecificall Y enforceable save as provided 
1 y the Arbitration Act, 1940. Where arbitrator had not entered upon 

h^fnr rat H° n at tune when application to file agreement was made but 

h in rm.rf°ff ° f l P ?i IC t tt ° nactuall V delivered his award, and filed 
it in court, it was held that the application had become infructuous and 

another reference cannot be made to the arbitrator as the object of 

havm g the agreement filed in court which is to direct the arbitrator to 

enter upon his duties and to deliver his award, is achieved though not 

through the agency of the court. Proper course for parties is’to take stens 

under s ect, °n 14 to have the award a'rule of court either by amendS 

y previous application or bv withdrawing it and filing a fresh 

170 Th°- n ' Parbal ‘ v - Durga Debi, 108 Ind.Cas. 186 = A.IR f<)28 Lah 

litLtiln' 5 dOCi not , a PP'y to agreements to refer bv parties to a 

d Bzr »Ms stsjk sas.'a 

reference whenTdiffirn/f d ‘* pUte opponent's right to obtain order of 

n i asms" .\,\ m 4? 21, 7 

decision to refer and appearing and nrosm.fin^ * accepting courts 
cannot afterwards challenge award nn ~ 1 c asc )c ^9 rc a, bitrators 

■tribunal chosen by themselves * Sukh IVnth ”^ at ;' Va , n L.°^ jurisdiction in 

801 =42 All. 661 = 18 A L T 644 5 a m, r 1 X* 1 Chand > 59 Ind.Cas. 
its will on the parties to a reference It h is" no p V ° r - f ° ^.perinipose 
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existence of the agreement is denied, it is for the court to enter into that 
question and give a definite finding whether the agreement does or does 
not exist. Anwarlul v. Ali Mohammed, 1961 All. L.J. 73 = A.I.R. 1961 
All. 588. 

There is nothing in the language or S. 20 which can lead to 
the inference that a suit has to precede an application under the section. 
On the other hand the indication are that section 20 does not contemplate 
the institution of a suit. Ramanalh Rao v. Venkata, (1962) 1 Andh. W.R. 
137 = A.I.R. 1962 Andh. Pra. 387. 

In order to attract s. 20 of the Act three conditions are necessary (1) 
that the arbitration agreement must have been entered into before the 
institution of any suit with respect to the subject matter of an agreement 
oi any part of it ; (ii) there must have arisen a difference to which the 
agreement applies ; and (iii) the proceedings under Chapter II must not 
have been started. The condition prescribed are cumulative and not 
mutually exclusive unless their conditions are satisfied there can be no 
occasion for making an application under s. 20 with the request that the 
agreement be filed in court nor the court could entertain and proceed 
with the case as prescribed in that provision. Venkata Surya Rao v. 
Venkata Rao, (1962) Andh. W.R. 326. 

994. Question of liability—Power of court to decide. —On an 
application under s. 20 , ordinarily the only point for decision for the 
court would be if there was an arbitration agreement and the question of 
liability is one for the arbitrator and not for the court to decide. Where, 
however, a person is sought to be dragged into an arbitration proceeding 
on the strength of an arbitration agreement to which he was not a party 
unless by operation of law he is deemed to be a party to the agreement, 
the question of liability must be decided by the court. Union of India v. 
Cham an lal, 1957 S.C.J. 719 = 1957 S.C.A. 825 = A.I.R. 1957 S.C. 652. 

995. S. 20—Whether notice is necessary. —Section 20 gives an 
option to a party to apply under that section instead of Chapter II and 
when once a party proceeds under that section, no notice need be given. 
C. Rai v. Union of India, A.I.R. 1957 J. &: K. 27. 

996. S. 20—Nature of the proceeding. —Application filed in court 
tc- enforce arbitration agreement is a legal proceeding. Great American 
Ins. v. Dinanath, 27 Com. Cas. (Ins.) 4 = A.I.R. 1957 Punj. 152. 

997. An award whether a plaint. —Where an award is sufficiently 
stamped filed in court it is not a plaint but it is an adjudication of a 
tribunal selected by the parties. Thartal v. Arjun Singh, A.I.R. 1957 
Madh.B. 49 = Madh. B.L.R. 1956 (Civil) 565. 

998. Sub-section (1).—This sub-section refers to cases where the 
parties have entered into an agreement to refer to arbitration any difference 
between them independently of the court. A proceeding under this 
section does not commence with a plaint. Per Shadi L.al, C.J. in 
Secretary of State v. Kundan Singh, A.I.R. 1932 Lah. 374 = 13 Lah. 672 = 
137 Ind.Cas. 266 = 33 P.L.R. 508. It is not necessary that an agreement! 
to submit a dispute to arbitration should set forth in full detail every 
matter which is in dispute. Pormaya v. Supammal, A.I.R. 1946 Mad. 
39 ] = (1946) 1 M.L.J. 308; see also Durga Prosad v. Anardeyi, A.I.R. 
1947 Cal. 75. Parties cannot by an agreement to refer to arbitration 
dispute in a pending suit under this section. Such disputes cannot be 
referred under this section in conjunction with other disputes. Deomal 
v Thanoomal, A.I.R. 1926 Sind. 5 = 89 Ind.Cas. 335; Haji Umar v. 
Shivaldas, 16 S.L.R. 174 = 81 Ind.Cas. 653 (F.B.) ; see also Dinkarrai v. 
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Yeshanwtrai, A.I.R. 1930 Bom. 98 = 31 Bom.L.R. 1403 = 124 Ind.Cas. 
119 = 54 Bom. 197; Venkatachala v. Rangiah, 36 Mad. 353 = 21 M.L.J. 
990=12 Ind.Cas. 372; but see Bhimaram v. Bhagat, A.I.R. 1953 Pesh. 
18; Kokil Singh v. Ramasray, A.I.R. 1924 Pat. 488 = 81 Ind.Cas. 994 = 3 
Pat. 443; Lalchand v. Sri Ram, A.I.R. 1930 Lab. 10(56=122 Ind.Cas. 
237 ; Palaniyandi v. Kan dap pa, A.I.R. 1951 Mad. 281. Court cannot 
ret use to make reference to arbitrator or arbitrators nominated by the 
parties. It can exercise discretion only when parties cannot agree. A.I.R. 
i921 Pat. 161=2 Pat. JL.T. 277=6 Pat. JL.J. 287 = 61 Ind.Cas. 390. 
Sub-section (1) contemplates agreement to which the provisions of chapter 
II would also apply. India Hosiery v. Bharat, 92 C.L.J. 7 = A.I.R. 1953 
Cal. 488. Where in a pending suit a private reference to arbitration is 
made without the knowledge of the court and without its discretion and 
award is made, a decree in terms of the award can be passed under O. 23, 
R. 3 even though all the parties interested in the suit do not consent to 
i 1 • being filed as a compromise or adjustment. Palaniyandi v. Kandappa, 
A.I.R. 1951 Mad. 281 ; Arumuga v. Balasutnamania, I.L.R. (1946) Mad. 
39 = A.I.R. 1945 Mad. 294 doubted but followed. See notes under s. 47, 
and notes under s. 21 under the hearing of chapter IV. Section 20(1) 
presupposes that the agreement is with one party or the other who can 
he ordered by the court to file it. This would be the position when the 
arbitrator has not entered upon the reference. When he has entered upon 
the reference there is no scope for making such an order as the agreement 
>> with him and he is not under the court’s jurisdiction. Section 20(1) 
contemplates a case in which the parties entered into an arbitration 
agreement providing for, a reference or a difference and then a difference 
arises between them. A party or the parties would itself or themselves, 
without the intervention of the court, call upon the arbitrator by notice 
in writing to make an award vide clause 3 of the First Schedule. But 
the remedy given by S. 20(1) is an alternative to that provided by 
Chapter II, which means that chapter II, also applies to a case in which 
~ difference arises afte* the agreement has been entered into. Alangal 
Prosad v. Lachman Prasad 1963 All. L.W. 693 = A.I.R. 1964 All 108 
(F.B.). 


.>99. Arbitration agreement. —An arbitration agreement, neither 
specifying the number of arbitrator nor specifying the inode of appoint¬ 
ment, is perfectly effective and valid and the incidents of such an agree¬ 
ment are that it is to take effect as an agreement to reference to a°sole 
arbitrator, to be appointed by the consent' of the parties, or where the 
Parties do not concur in making an appointment, to be appointed by the 
court, except where the operation of Rule 1 of the First Schedule is 
excluded. India Hosiery v. Bharat , 92 C.L.J. 7 = A.I.R. 1953 Cal. 488. The 
essential ingredients for constituting an arbitration agreement, within 
the meaning of s. 2. (a) Arbitration Act, 1940. are (1) that there must 

be an agreement, i.e., the parties must be an idem and (2) that such an 
agreement must be in writing. In order to constitute a written agreement 
it is not necessary that the agreement should be a formal document of 
submission to arbitration oi should be contained in one document. Such 
agreement may ever be contained in correspondence. The only thin** 
that is necessary in law is that the agreement which is held by j he court 
to have been arrived at between the parties should be in writing. Where 
therefore, two persons apply, though at different times, to be enrolled 
as members of an Association agreeing by the very terms of the application 
which they sign, to be bound by all its rules and regulations including 
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one enjoining the members to refer their dispute to arbitration, there is 
an agreement between those persons and all other members and, therefore, 
between themselves, at least on the date of the later application, to refer 
their dispute to an arbitration and it is also written agreement by reason 
of this having appended their signatures to the application form within s. 
2 (a); Mohanlal v. Bissesarlal, A.I.R. 1947 Bom. 268 = 48 Bom.L.R. 686 ; 
see also Radhakisan v. Balmukund, A.I.R. 1931 Bom. 41=55 Bom. 382 = 
128 Ind.Cas. 614; Hickman v. Kent, (1915) 1 Ch. 881=113 L.T. 159 = 84 
L.J.Ch. 688 ; Kotumal v. Adam Haji, A.I.R. 1939 Sind. 358 = I.L.R. (1939) 
Kar. 769 = 186 Ind.Cas. 272. See also Great American v. Bodh Raj, 54 
P.L.R. 497 = 1953 Punj 50; Municipal Committee v. Electric Supply, 
A.I.R. 1947 Lah. 2309. It is not necessary in an arbitration agreement, 
that it should contain the words “arbitration’' “arbitrator” on “arbitration 
agreement” so long the parties were found to have agreed to allow the 
matter to be decided by a person of their own choice whose decision was 
to be final, conclusive and binding on them. Governor General v. Simla 
Banking, A.I.R. 1947 Lah. 215 ; see also Great American Ins. v. Bodhraj, 
54 P.L.A. 497. All that is necessary that such an agreement must be a 
binding agreement on both sides. Mohsinuddin v. Khabirnuddin, 26 
C.W.N. 246 ; Shankar v. Rarnchandra, 25 Bom.L.R. 437. As regards 
construction of arbitration agreement, vide Great American Insurance 
Co. v. Dinanath, 27 Com. Cas. (Ins.) 4 = A.I.R. 1957 Punj. 152. Union 
of India v. Himco (India) A.I.R. 1962 Cal. 254 (contract concluded by 
tender and acceptance) ; Ganon Dankerley v. Union Carbide (India) 
Ltd. A.I.R. 1962 Cal. 360. 

1000. Persons have entered into arbitration agreement.— An 

arbitration agreement means a written agreement to submit present or 
future differences to arbitration, whether an arbitrator is named therein 
or not. Vide section 2(a). This section contemplates that the agreement 
should be in writing and should be before the court, so that it may be 
ordered to be filed in order that an arbitrator may be appointed in 
accordance with the provisions and he may be called upon to act upon 
the agreement. It is not necessary that the document should be in the 
form of a written contract signed by the parties so as to be an instrument 
or document, but it is certainly necessary that there should be some writing 
which should embody the whole of the agreement. The terms of the 
agreement should not be a matter of controversy between the parties in> 
the court which has to decide whether the agreement should or should 
not be filed. Once the court is satisfied that an agreement which is in 
writing, and is before it, was entered into by the parties, it can proceed 
under this section, but where no writing is produced and the terms of it 
are not admitted, the court cannot order it to be filed without first 
ascertaining the terms, as to which it would have to hold 
an enquiry, which does not appear to be contemplated in the provisions 
of this section. Makhan Lai v. Abhoy Ram, A.I.R. 1935 All. 886 = 156 
Ind.Cas. 904 = (1935) A.L.J. 998; Tincori v. Fakir, 30 Cal. 281; 
Mohsiruddin v. Khabiruddin, 26 C.W.N. 246 ; Sankar v. Ram Chandra, 
25 Bom.L.R. 437. But an order for reference to arbitration cannot be 
made on an agreement to refer made between some only of the parties 
interested in a suit. Venkatachellam v. Rungiah, 12 Ind.Cas. 372 = 10 
M L.T. 248 = 2 M.W.N. 249; Ghulam Khan v. Muhammad, 29 Cal. 167 = 
29 I.A. 51=25 P.R. 1902 = 4 Bom.L.R. 161 = 12 M.L.J. 77 = 6 C.W.N. 226 
(P.C.) ; Tincory v. Fakir, 30 Cal. 218. 

In Sheo Narain v. Bala Rao, A.I.R. 1932 All. 348 = (1932) A.L. J. 331 = 
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137 Ind.Cas. 198, Sen J. observed. "It is a settled rule of law that it is 
not open to a party to an agreement of reference to revoke the submission 
to arbitration except for good cause and that a mere arbitrary revocation 
of the authority is not permitted.” See also, Pestonji v. Mdnokiee, 12 
M.I.A. 112 = 10 W.R. 51=2 Sar. 390 (P.C.) ; Bansidhar v. Sitp.1 Prosad , 
28 All. 13 = 3 A.L.J. M.I.A. 112= 10 W.R. 51=2 Sar. 390 (P.C.) ; Bansidhar 
v Sr/tfZ Prosad, 28 All. 13 = 3 A.L.J. 6I3 = (1906) A.W.N. 253 ; Ram 
Ci landra v. Krishna Lai, 1 / Ind.Cas. GOO. Where parties have chosen 
under an agreement to refer theit disputes to arbitration, court will 
insist that they should have recourse to arbitration before pursuing any 
other remedy. Brij Lai v. State, A.I.R. 1954 All. 393. An arbitration 
to which a minor is a party is not itself void, it is only voidable at the 
instance of the minor. Rama v. Surya, (1940) 2 M.L.J. 356 = A.I.R 1910 
Mad. 905 = (1940) M.W.N. 808 = 52 L.W. 373. The guardian mother of a 
minor has authority to agree to refer the disputes that have arisen inside 
the family to the decision of arbitrators under sub-section (1) if she finds 

the beneI,t °f the minor. Raghu/mti v. Ram go pal, A.I.R. 
1J3J Cal. :>j/ ; J ulsi v. Jhanahlal, I.L.R. 1936 Nag. 44 = A.I.R. 1930 
Nag. 197 ; but see, Haranarain v. Sajjan, A.I.R. 1940 P.C. 181 = 190 Ind 
Cas. = (1940) A.L.J. 774=45 C.W.N. 40 = 52 L.W. 409; per Lord 
Russell of Kelowen. Where one of the parties to a contract is a firm a 
clause for the submission of disputes to the arbitration of its directors 
i“ perfectly legal. Jubilee Chamber v. Lai a Amrit, 42 P.L.R. 48=4 I R 
1940 Lah. 180. The assignee of a party to a contract is bound by an 
arbitration clause m the contract where the subject-matter of reference is 
capable of assignment. McKenzies Ltd. v. Sulleman, 27 S.L.R. 159=140 
Ind.Cas. 626 = A.I.R. 1933 Sind 75. Sec also Mehtab Singh v. National 
Fire and General Insurance 64 Punj. L.R- 649 = A.I.R. 1903 Punj. 103 (n 
transferee of a motor vehicle who is a party to the contract of motor 
insurance containing the arbitration clause cannot deemed to be 
a party to the arbitration agreement). The agreement could not bo 
accepted in part. /• aznldin v. Shah Ncwaz, 22 Ind.Cas 381—46 PI R 
1914=55 P W.R. 1914; Pariah Singh v. Debi Singh, 5 PR 1883 bm 
see RahatuUa v. Ibad Ullah, 10 Ind.Cas. 38 = 4 O.L | 131 • 4sa Nantl 

\ Gameshram, II Lah. 470 = 31 P.L.R. 789= 122 J Ind Cas 724-?2 

Lah.L.J. 297 = AIR. 1930 Lah. 836. ’ 

No action can be taken on an agicemeiit which has come to an end 
hy eithei invocation or lapse of time. Colley v. Da Costa, 17 Cal ^30 • 
Mshivas v. Bhalchaondra, 23 Bom.L.R. 1022. Where panics enter to 

who l, R l Vnr tl ° n » CniC i U knowi,, S full well that there is another person 
wlM V s ntcrested but leave such person out the court may send the 

paitics to the foium of arbitrators chosen by them, even if that other 

1ST 'lM2°‘s" Joe ETl»2)sc J. «• 

business with B, the contractor, asks for rendering of accCunt" from H 

r F ms; 

sapor SLSs. 

J D 190 W3S mamta,nable * 1 odramani v. Bijoy Chandra, (1961 >‘3 Orissa 

Whenever there is a dispute as to the existence of a contract of arbi- 

by 



546 


THE ARBITRATION ACT 


[S. 20 


nation, the parties may choose to adopt one or the other the following 
courses : —^(1) The party affirming the existence of the contract of arbitra¬ 
tion may approach the court to have it determined either under Ss. 31 
and 32 read together, or approach the court under S. 20 and request that 
the agreement be filed and that the matter be referred to arbitration. 
(2). He may follow the procedure of Chapter XI and refer the matter to 
arbitration according to the contract calling upon the party denying the 
existence of the contract of arbitration to appoint his own arbitrator 
who may if he so chooses deny the jurisdiction of the arbitrator and 
appear under protest or he may, if he chooses refuse to appear before the 
arbitrator at his own risk. (3) He may if he chooses approach the court 
under s. 33. (4) He may not even adopt that procedure but may wait 
and take a chance of a decision in his favour and when the application 
is made to make a decree in terms of the award, challenge the validity of 
the award on the ground that there was in fact no valid and existing 
contract of arbitration. Sri Vallabh Pitte v. Narsmghdas 65 Bom.L.R. 
29 = I.L.R. (1962) Bom. 743 = A.I.R. 1963 Bom. 157/ 

1002. Award set aside—Arbitration agreement not superseded— 
Presentation. —So long as the judge did not supersede the arbitration 
agreement, it must be presumed that the arbitration agreement is subsisting. 
7 herefore the contention that once the award is set aside the parties 
could no longer resort to arbitration clause cannot be accepted. Rallies v. 
M Chetti , A.I.R. 1956 Mad. 369. 


1003. Refuse to enforce agreement—Sufficient cause for—Possi¬ 
bility of setting aside award. —A court cannot start with the assumption 
that every award must necessarily be followed by proceedings to have it 
set aside. It will not therefore be justified in refusing to enforce an 
arbitration agreement, simply because of the possibility of an application 
u set aside an award. Rallies v. M. Chetti , A.I.R. 1956 Mad. 369. 

// 1004. Arbitration agreement should be construed strictly. A 
/clause relating to the submission of a dispute to arbitration must be 
construed strictly and the provision in a partnership agreement that at 
the termination of the partnership arbitrators should be appointed to? 
settle all disputes does not include the question whether the partnership 
has been terminated or ousts the court s jurisdiction to take accounts. 
Tara Chand v. Parsram, A.I.R. 1930 Sind 202 = 123 Ind.Cas. 696 ; 14 
Ch.D 200. If one party clearly bases his claim under the contract itself 
and the other party denies his liability under the contract, the terms of the 
contract have to be looked into in order to decide the disputes between 
the parties. In the circumstances, the dispute is a dispute arising under 
the terms of the contract, whatever may be the merits of the same. Adjat 

Collieries v. Union of India , 6 D.L.R. (Cal.) 52. 

1005. Effect of arbitration clause. —The effect of a clause in the 
ontract providing for reference to arbitration does not oust the jurisdiction 

of the court or make it obligatory for the plaintiff to submit to arbitration 
before ^oing to court. Ghisa Ram v. Bhiwani Grisa f 142 Ind.Cas. 351 = 
33 P.L.R. 1020 = A.I.R. 1933 Lah. 79 ; but see, Sheo Datt v. Sheo Shankar , 

27 All. 53. 

1006. Agreement for reference in pending suit. —If the parties to 
a pending suit agree to refer the matter to arbitration and to withdraw 
the suit there pending, and the suit is subsequently withdrawn in pursuance 
of such agreement, the agreement can be filed under this section. Han 
Ram v Rarnditta , 152 Ind.Cas. 614 = A.I.R. 1935 Lah. 59 : Kokil Singh v. 
Ramasray, A.I.R. 1924 Pat. 488 = 81 Ind.Cas. 994 = 3 Pat. 443 ; Lalchand v. 
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in? 10 £ b =122 Ind.Cas. 237; Sarbati v. Zaninpal. 

a’t'r' o 9 Ali. 291 = 141 ind.Cas. 87 ; Bhtma Rama v. Bhagat Thakardas, 

194 *1 Jr? 3 P A S n' 3?^ 141 Ind Cas * 83 ; but “ ee » A.I.R. 1930 Bom. 98 = 
2 Ind.Cas. 119 — 54 Bom. 197. But this section is not applicable where 

the lefeience to arbitration is made during the pendency of the suit. Dhan 

w U - ngh 5 P - R - 1912=15 Ind.Cas. 140. An agreement to 
jefe! to arbitration matters in diffcience between the parties in pending 

sun without the order of the court cannot be filed. Dinkarrai v Yeshivan- 

Bom J Q8 B °a' 1 f 9? = 124 Ind ,9 as 119 = 31 Boin.L.R. 140siX.LR. 1930 

Bom. 98 A reference to arbitrators and an award thereon which is not 

yvVtt i 5°c h - t -V e i» part j es ,S not an adjustment of the suit under Order 
XXIII, rule 3, Civil Procedure Code, and the same cannot be recorded as a 

M4 P n iS L« R °£'"V ,5 >. Ind.Cas. 66I=38C.W.N. 648 = A.I.R. 

l^infra ^ F °’ furthcr dl<itussI0 " this topic vide notes under s. 

'May.—The use of the word "may” in this section shows that 

i°r h ,!c S ““o', ar f P ermisslve and not mandatory. Hasan o v. 

Oudh 127' 'w 4 ?.3 = I4 C.L.J. 184 = 8 O.W.N. 71=A.I.R. 1931 

C/udn 1^7. See also, Ala Kyaw v. Ma Thcva, (l 897-190H 2 IJ R R 

mpnfaml!?' the court has tl4 discretion in the matter of filing the agret 
men t and directing a reference under s. 20 even in cases where there il an 
effective arbitration agreement and the dispute stated in the petition 
covered by the arbitration agreement. Gannon Dunkerby & P Co v 
Union Carbide Ltd. A.I.R 1962 Cal. 360. The court is required under 

reference! Tbid ° " K ° f ,he a S recment but also to make a* 

1008. Appointment of receiver.— The court has jurisdiction to 
under's loTZde'" proceedings as soon as in application 

given to the' parfies” ° f thC a PP li cation has not been 

of a the a P T eeding • bCCOmCS an ar "a e tion"proce^ingtiv^afmr'notice 

sun %£FF v 

— as 

deferred to irl,ir,;o, " C ? Urt n,ust bc satisfied that the disputes 

t t 

undcrThis section^f”^ t0 arb ' trari0n cannot be filed in a Civil Court 

jurisdiction of t?4 Revenue Co'uiTmdv thercin wi P In the 

°(5I _qi p r ’t> min’ _ ^ cc also - larval a Shah v. Nihal , 42 IndCas 

Ind.Cas. IbV^VLk^^ ^ F £*™" V Sha ! ^-- 22 

Singh 5 P R 18^3 . u . ^ ,1 ^' 191 ^ • Portab Singh v. Devi 

836 = 122 Ind.Cas. 724 = ul.uFjoF ,, V lT ™l ^ 

,925 Pat 670 » (1C )* Mnhomed A hah/ v. Rahim \ T R 

854=87 P.R 1902' (PC \- V RamCa^a 0/ 29 Cal! 

i i7 . >016; GoviruUat ZZunnZT ZZnd cT’ilt "1 = 

a decree only if it has jurisdiction to entertai'nV.KbjSct'^i^ ? 
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the subject-matter submitted to arbitration. In re Sri Krishna Khanna, 
A.I.R. 1034 Sind 29—148 lnd.Cas. 977. See also, Jawala Saha v. Ni'hal 
Chand, 42 lnd.Cas. 261(1)= 166 P.W.R. 1917 ; Muhammad v. Hassanuddtn, 

38 lnd.Cas. 296 = A.I.R. 1917 Pat. 93; Mohammad v. Ahmed, 6 lnd.Cas. 
~*^=7 A.L.J. 761 =32 All. 503; Attock Oil v. Abdul Majed, 118 lnd.Cas. 
533= A.I.R. 1929 Lah. 246. (But now see amendment of s. 152 of the 
Companies Act by this Act); Narain Das v. Vallabh Das, 111 lnd.Cas. 
425=23 S.L.R. 299 = A.I.R. 1929 Sind 1 ; Lodharam v. Ralla Ram, 10 
Lah.L.J. 242=112 lnd.Cas. 262 = A.I.R. 1928 Lah. 730. If a court has 
no jurisdiction to enforce an award any consent by a party not to 
challenge the award cannot confer jurisdiction on the court for the 
purpose of enforcing it. Narain Das , v. VrJlabh Das, supra. In filing 
the agreement for arbitration the territorial jurisdiction of the courts are 
also to be taken into consideration. Nihal Chand v. Jai Ram, 32 P.L.R. 
464 = 132 lnd.Cas. 218 = A.I.R. 1931 Lah. 673; Secretary of State v. 
halxvant Singh, A.I.R. 1933 Lah. 18. 

In Ram Labhaya v. Parma Lai, A.I.R. 1937 Lah. 843 = 18 Lah. 433 = 

39 P.L.R. 852, the question arose whether an agreement for division of 
property of a deceased person can be filed under this section during the 
pendency of an application for letters of administration in a proper 
court as regards the will of the same deceased person. In answering the 
question in the affirmative the court observed: “The sole point for 
decision is whether the pendency of the proceedings on the application 
for letters of administration was a bar to the entertainment of the appli¬ 
cation under Sch. 2, para. 17 ; Civil Procedure Code referred to above. The 
learned Senior Subordinate Judge has relied on Gopi Ram v. Palchar 
Das, A.I.R. 1934 Lah. 887=154 lnd.Cas. 7 = 37 P.L.R. 138, and Ghansham 
v. Teh Chand, A.I.R. 1935 Lah. 916=157 Tnd.Cas. 867 = 17 Lah. 291=38 
P.L.R. 636, but in my opinion those authorities do not support the view 
taken by him. It is correct that a private tribunal such as an arbitrator 
cannot oust the jurisdiction of courts, but the rule applies when the 
matter to be decided by the arbitrator is identical with the matters to be 
decided by the court. Jai Narain v. Narain Das, A.I.R. 1922 Lah. 369 = 

69 lnd.Cas. 583 = 3 Lah. 396. In the present instance, the court dealing 
with the application for letter of administration had simply to decide 
whether the will was duly executed by Banshi Ram while the arbitrator 
had to decide the property according to Chundawand rule as agreed to 

by the parties.The proper course for the court dealing with the 

application for letters of administration in the circumstances would have 
been, I think, to stay its proceeding' untit the question of the validity 
of the agreement to refer the dispute to arbitration was decided in the 
proceedings under Schedule 2, Civil Procedure Code, for this way the 
main issue in the latter proceedings and it had to be decided before 
making a reference to arbitration. If the agreement is valid and super¬ 
sedes the will, the proceedings regarding letters of administration would 
be obviously futile.” See also, Shankar Ram Chandra v. Ram Chandra 
Annaji, A.I.R. 1923 Bom. 365 = 73 lnd.Cas. 415 = 25 Bom.L.R. 437. 

The executor cannot legally make any reference to arbitration which 
will go against the terms of the will. Jnanendra Nath v. Jitendra Nath, 
A.I.R. 1928 Cal. 275 = 105 lnd.Cas. 751=32 C.W.N. 108, Saudamini v. 
Gopal Chandra, 28 lnd.Cas. 557 = 29 C.W.N. 948 = 21 C.L.J. 273. Where 
an application addressed to the court stating that the parties had agreed 
to refer their dispute to arbitration is given to the Commissioner for 
proper presentation to the court, the order passed by the court there in 
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making a reference to the arbitration is perfectly correct and valid. 
Faquir Mohammad v. Amina , 1963 All. L.T. I 12 = A.I.R. 1964 All. 246 = 
1963 All. W.R. (H.C.), 150. 


1010. Court having territorial jurisdiction. —In Secretary of 
State v. Bahaa nt Singh, A.I.R. 1933 Lah. 18, Dalip Singh J. observed: 
“1 here remains only the question of jurisdiction. The argument is as 
to local jurisdiction. To this the learned counsel for the respondent con¬ 
tends (1) that s. 21 applies and that therefore there is no force in the 
objection, and (2) that part of the cause of action arose in Lahore and 

therefore the Lahore Courts had jurisdiction.Be that as it may, 

however, and without deciding whether s. 21, applies or does not apply 
it seems to me that part of the cause of action in this case, namely, refusal 
to refer to arbitration, did arise in Lahore. In my view of the matter 
this is the fundamental cause of action, and the mere fact as to whether 
the personnel should be M. Lawton or the Chief Engineer or someone 
else has little to do with the case at present and therefore I consider thati 
the I .ah ore Courts had jurisdiction”. Where a contract of Insurance has 
been accepted in a place, the court within the jurisdiction of which that 
I'lacc is situated has jurisdiction to file the agreement. Guardian Assurance 
v Shiv MangaI, 167 Tnd.Cas. 897 = (1937) A.L.T. 98 = I.L.R. 1937 All 234 
= A.I.R. 1937 All. 208. 

Properly in jurisdiction of I wo Courts. —Where art 
application under this section relates to property within the jurisdiction 
of two courts, it is open to the court within the jurisdiction of which part 
of the property is situated to entertain an application- It is not necessary 
to divide one estate among two or more courts merely because all the 
property is not situated within the jurisdiction of one court. Jethanad v 
Mirahai, A.I.R. 1942 Sind. 79 = 202 Ind.Cas. 152 = I.L.R.1942 Kar. 36; see 
also Venkata Che/am v. Surya Narayan, A.I.R. 1941 Mad. 129 = (1940') 

2 M.LJ. 520. v 7 


1012. Waiver of objection as regards jurisdiction.—The deter¬ 
mination ot the place of suing is the same thing as the determination of 
the local or territorial jurisdiction of the Court. An objection having 
i cfcrence to the local or territorial jurisdiction of the court is capable 
of being waived. If cither by reason of this section or by reason of the 
omission of the party to take the objection to the territorial jurisdiction 
oi the Court at the proper tune, the court entertains or deals with a 
imgauon. the case is one where there was either no initial defect of 
jurisdiction, or if there was such a defect it must lie deemed to have been 
waived Venkatacheilam v. Surya narayan, A.I.R. 1941 Mad. 129 = (1940) 

— J. 

1013. Agreement be filed in Court.— The word filed” in the 
section is not used by the Legislature in the sense that the written agreement, 
must be physically produced in court before it can be accepted or ordered 
to be acted upon If the parties have proved to have agreed to submit 
their present or future differences to arbitration by means of a written 
document that agreement can be as effectively ordered to he filed in court 
whether the pat titular piece of paper on which it is written is available 

should he a P ble V t Wh ° "'' T f ° cnf ? rce written agreement of that kind 
should be able to prove by secondary evidence when evidence of that 1 

nature is permitted or admissible under the provisions of the Evidence 

9 l C 4 5^n lmi n Chan o V ; lZ Cin Chn)l(I - A.I.R. 1945 Lah. 264=47 PT,R 

A I R.^1935 59 ? A : bl,t sce Makhan Lai v. Abhai Ram, 

A.I.R. 1935 All. 886 — 156 Ind.Cas. 904 ; Khudeja v. Ghulam, 55 Ind.Cas 
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rV,' R ' 1920 L u h ' 396 = 1 Lah - 45 - In Makhan Lai v. Abhai Ram, 

atrfoeinenr ,h°o °^ sc P ed "Obviously para. 17 contemplates that the 
? Sf \° ulc j be in writing and should be before the court, so that 

irZ,rrh,n rdered i. t0 >C file ! i . ln order that an arbitrator mav be appointed 
n. accordance with its provisions and he may be called upon an act upon 

iht T • N ° W " 1S no '. necessary that the document should b e P in 

* mof ? w ri«en contract signed by the parties so as to be an instrument 
a u T i, bUt “ is certainly necessary that there should be some writing 
yvhich should embody the whole of the agreement. Obviously the 
intention seems to be that the terms of the agreement should not be 
matter of controversy between the parties in the court which has to decide 
whether the agreement should or should not be filed. Once the court is 
satisfied that the agreement which is in writing and is before it, was 
enteied into by the parties, it can proceed under para. 17, but where no 
writing is produced and the terms of it are not admitted, the court cannot 
older it to be filed without first ascertaining the terms as to which it would 
have to hold an enquiry, which does not appear to be contemplated in 
the provisions of para. 17. It is not merely a case of proving the contents 
cf a document which has been lost, which may be done by secondary 
evidence ; but the agreement itself has to be ordered to be filed and 
therefore it should exist in writing before the court. As it is not neces¬ 
sary that it should be signed by the parties, any writing, so long as it 
embodies the whole of the agreement, would be sufficient. Other pro- 
visions m the schedule also show that a written agreement is necessary/' 

, er . e J 1S ho reason why a party who writes to enforce a written agreement 
should not be able to prove it by secondary evidence where evidence of 
that nature is permitted or admissible under the Evidence Act. Dhuni 
Chand v. Prem Chand. 47 P.L.R. 348 = A.I.R. 1945 Lah. 264. 


1014. Arbitration agreement—Construction—Application under 
this section. One of the clauses of the deed of partnership between 
the parties was as follows : All disputes and questions in connection with 
or touching the partnership or this deed arising between the parties, shall 
be referred to a single Arbitrator to be nominated by second party and 
all such disputes shall be decided at Calcutta only. Held, that though 
the earlier portion of the clause there was a clear reference to a single 
arbitrator, the last portion did not expressly say that the Arbitrator shall 
decide the disputes at Calcutta. The language was wide enough to 
include not only the decision of the Arbitrator but also the decision of 
the Civil Court that may arise cither in consequence of the decision of 
the Arbitrator or as ancillary to the same. It was the intention of the 
parties that Arbitrator should decide such disputes at Calcutta. Hence 
the Berhampur Court had no jurisdiction to entertain the application 
under S. 20 and the Civil Court in Calcutta alone had such jurisdiction. 
Nirmal v. Sudhendu, I.L.R. fl958) Cut. 597 = A.I.R. 1958 Orissa 77. 

// 1015. Oral agreement. —An arbitration agreement is not by law 
required to be in writing. The Arbitration Act, does not, for the purposes 
of that Act recognise an arbitration agreement unless it is in writing. But 
for purposes other than the purposes of the Arbitration Act, an arbitration 
agreement which is not in writing is still recognised. In this view a 
subsequent oral agreement to rescind or abrogate a prior arbitration 
agreement in writing for purposes other than those of the Arbitration 
Act, is not barred. Rungta v. Jugometal, 63 C.W.N. 527 = A.I.R. 1959 
Cal. 423. Where vakalatnama in very general and wide terms, as 
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regards pleader’s power to agree to abide by the statement of witness on 
special oath, vide A.I.R. 1959 All. 382. 

1016. Application for reference—Limitation—Starting point.— 

It is questionable whether Art. 181 Limitation Act applies to application 
under s. 20 of this Act. A.I.R. 1957 All. 200 requires reconsideration, 
in view of A.I.R. 1953 S.C. 98 = (1953) S.C.J. (38 = (1953) 1 M.L.f. 364. 
Sarwat v. State, A.I.R. 1959 All. 493. See also A.I.R. 1957 All. 20(3; 
A.I.R. 1933 All. 789 (not followed). 

1017. Sub-section (2). —An application to file a reference under 
this section is not a suit. Hot Chand v. Kish in Chand, A.I.R. 1924 
Sind 23 = 17 S.L.R. 178 = 83 Ind.Cas. 548. See also, 1iajmal v. Aloruti 
Shivrarn, 59 Ind.Cas. 755 = 45 Bom. 329 = Boni.L.R. 1377; Abdul Aziz v. 
Chandra Soun , 89 Ind.Cas. 68 = A.I.R. 1925 Bom. 415; Satis Chandra 
v. Paliram, 61 IndCas. 390 = A.I.R. 1921 Pat. 162 = 2 Pat.L.T. 227 
= 6 Pot. L.J. 287; Gurbaksh Singh v . Sant Ram, 1 17 Ind.Cas. 94 = A.I.R. 1929 
Lah. 533; Ram Charan v. Jasoda, A.I.R. 1930 Oudh 89 = 5 Luck. 678 = 7 
O.W.N. 97 = 126 Ind.Cas. 508; Secretary of State v. Kundan Singh, 
A.I.R. 1932 Lah. 374=13 Lah. 672=137 Ind.Cas. 266 = 33 P.L.R. 508; 
Bhirna v. IS ha gat, A.I.R. 1933 Pcsh. 18. Proceedings before an arbitrator 
and proceedings subsequent to the award are all proceedings in the 
matter of an application made by a party under this section and according 
to Rule 289 ( b) of the Oudh Civil Rules only one-fourth of the fee 
payable to pleaders in the case of suits decided on merits on contest can 
be levied. Ram Charan v. Jasoda, 5 Luck, 678 = 126 Ind.Cas. 508 = 7 
O.W.N. 97 = A.I.R. 1930 Oudh 89. I he application under this section 
is not in a suit and no preliminary decree can be passed upon such 
application. Satis Chandra v. Paliram, 2 Pat. L.T. 277=61 IndCas 390 
Non-observance of procedure laid down, in this sub-section is irregular but 
when it is acquiesced by the parties and does not affect the merit of the 
case, it is not material. In such a case there is no sufficient ground for 
revision. \\ ali Muhammad v. ISahawal, 21 IndCas 925—14 PI R 
1914 = 20 P.W.R. 1914. 

1018. Sub-section (3). —The non-representation of a party at 
arbitration proceedings through want of formal notice of the proceedings 
is no ground for challenging an award when that party had actufd 
knowledge of the proceedings and also an opportunity of putting its 

.W 190 =120 IndTas th 694. tOU,t - T,iadomal '■ Menghraj, A.I.R. 1930 

.1 , Cau ? e for revoking submission when to be urged.—Where 

the defendant is under this section called upon to show why the 
older of evoking the submission to arbitration should not be made 7 it is 
plainly necessary for him to show what cause he had of revoking the 
submission to arbitration. He need not wait till completion of the award 
Chulam Mahomed v. Gofjal Das, A.I.R. 1933 Sind 68 = 143 Ind.Cas 635’ 
Sec also, Lachman Machhua v. Moghan Mian, A.I.R. 1925 Pat. 720 
,. 1020. When submission can he revoked.—Where there has been a 
\alid reference to arbitration, it is open to either of the parties to oo to 
<ourt and to pray it to file the agreement and take action under it or on 
their own account to call upon the arbitrator to give a decision I( rh<- 
arbitrator makes an award, the party in whose favour it is made can sue 
lor a decree in terms of the award. Xathu Mai v. Muhammdad Shnf, ‘Ui 
Ind.Cas. 349 = 12 P.R. 1917 ; Subbaraxa v. Sadasiva, 20 Mad. 490 Dharm 
Das v. Ajudhia, 77 P.R. 1882 ; Hhajafiari v. ISehary, 33 Cal. 881 =4 c I I 
162. But a party may for just cause rescind a contract to refer to ul> 
..ration, but is not entitled to.do so without any cause whatever. Nathu 
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M<xl v. Muhammad, Shah, supra ; Ram Kumar v. Jagoomohan, 6 Ind.Cas. 
420; Deutsche Spingston v. Briscoe, 20 Q.B.D. 177=57 L.J.Q.B. 4 = 36 
W.R. 557 ; Pestonji v. Mankajee, 12 M.I.A. 112 = 10 W.R. 51 ; Kellie v. 
l\raser, 2 Cal. 445; In re M. A. Vappa Rawthar, 22 Ind.Cas. 548 = (1914) 
M.W.N. 52; Bansidhar v. Sital Prosad, 29 All. 13 = 3 A.L.J. 613 = (1906) 
A.W.N. 253 ; Perumalla v. Perumalla, 27 Mad. 112=13 M.L.J. 311; 
Sheonarain v. Bala Rao , A.I.R. 1932 All. 348 = (1932) A.L.J. 351 = 137 
Ind.Cas. 198 ; Naraswami v. Rangaswami, 8 M.H.C.R. 4b ; Sultari Muham¬ 
mad v. Sheo Prosad, 20 All. 145 ; Raja Ali v- Fid a Ali, 4 Oudl^ Cas. 17 ; 
Abalakshar v. Oodun, 15 W.R. 331=7 B.L.R. 14. But an agreement to 
refer to arbitration does not become void by reason of the resignation of 
one of the arbitrators, and this is not a sufficient reason for refusing to 
hie an agreement in court. Sri Ram v. Sorabji 3 Lab. 276. Party entering 
into an agreement to refer under misconception as to authority of mother 
of minors who are among the other party is entitled to withdraw from 
agreement if it is found that mother had no authority to enter into such, 
agreement. Moshenuddin v. Khabiruddin, 47 Cal. 715 = 57 Ind.Cas. 945 = 
26 C.W.N. 246 = A.I.R. 1921 Cal. 818. 

1021. Sub-section (4)—sufficient cause. —It is not open to a party 
to an agreement of reference to revoke the submission to arbitration 
except for good cause. But on the other hand, when good cause has 
been shown there is no doubt that such revocation can be and are allowed. 
The fact that the arbitrator is related to one of the parties as the brother 
of his son-in-law does afford a real likelihood of an operative prejudice 
on his part, and the existence of such a relationship with one of the parties 
unknown to the othei disqualifies him from acting as an arbitrator. 
Motharam v. Maya Das, A.I.R. 1925 Sind 150 = 78 Ind.Cas. 521 = 19 S.L.R. 
251 ; Ghularn Mahomed v. Gopal Das, 143 Ind.Cas. 635 = A.I.R. 1933 
Sind 68 ; Kaliprosanno v. Rajani, 25 Cal. 141 ; Ram v. Panna, A.I.R. 1937 
Lah. 843 =1.L.R. 1937 Lah. 438. In Makhan Lai v. Abhai Ram, A.I.R. 
1935 All. 886=156 Ind.Cas. 904 = (1935) A.L.J. 998, it has be£n held that 
the court can order an agreement to refer any matter to be filed under 
para. 4, only when no sufficient cause is shown to the contrary. In 
Sheonarain v. Bala Rao, A.I.R. 1932 All. 348=137 Ind.Cas. 198, the court 
observed : “Where the parties have once agreed to submission to arbi¬ 
tration, the agreement is binding and enforceable and cannot be annulled 
except for some reason as that the agreement had been obtained by fraud, 
coercion or undue influence.” See also, Dosaba v. Bari Bohu, 3 C.P.L.R. 
89. In Ghularn Mahomed v. Gopal Das, supra, the court observed : 
“We do not think it necessary to lay down that the wide words ‘sufficient 
cause’ should be confined within the narrow compass of fraud, coercion and 
undue influence. In our opinion, there are other causes besides these which 
may be sufficient for the reversal of an order under Schedule 2, para. 17.” 
See also, Dasoba v. Bari, 3 C.P.L.R. 89 ; Nga Tha v. Nga Kayan. 38 
Ind Cas. 577 = 9 Bur.L.T. 253; Ganesh v. Kishan Das. 50 Ind.Cas. 637; 
Ram Rattan v. Basahha, 49 P.R. 1893 ; Ali Bahsh v. Kadir, 28 P.R. 1868 ; 
Nathumal v. Shaft, 39 Ind.Cas. 349. Mahomedan mother is not com¬ 
petent to agree to arbitration regarding minor’s property though a de 
facto guardian. Moshinuddin v. Khabiruddin, 57 Ind.Cas. 945=47 Cal. 
713 — 26 C.W.N. 246 = A.I.R. 1921 Cal. 818. Bur the guardian mothei 
of a Hindu minor has authority to agree to refer the disputes that have 
arisen inside the family to the decision of arbitrators under this section 
if she finds that it is for the benefit of the minor. Raghupati Dutt v. Ram 
Gopal Dutt, A.I.R. 1939 Cal. 557. 
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The words “sufficient cause” occurring in sub-section (4) are not) 
restricted to grounds such as are mentioned in section 30 ; they cover all 
the grounds of justice, equity and good conscience on which a couro 
thinks an agreement should not be ordered to be filed. Girdhari v. 
Gobardhan, 170 Ind.Cas. 490 = (1937) O.L.R. 43(3 = (1937) O.W.N. 792 = 
A.I.R. 1937 Oudh 437 ; Makhan Lai v. Abhai Ram, A.I.R. 1935 All. 
886 = 156 Ind.Cas. 904 = (1935) A.L.J. 998. Where the arbitrators though 
not partial to one party, cannot yet command the confidence of the other 
(opposite) party, it is wholly inequitable to compel the other parties to 
submit themselves to their arbitration. Girdhari v. Gobardhan , A.I.R. 1937 
Oudh 436. 


Where there is contract for sale of goods and subsequent cross-contract 
containing similar provisions as to quantity, kind and delivery, earlier 
contract is extinguished by latter which has the effect of fixing the difference 
to be paid by one party to the other. Parties to earlier contract cannot 
claim arbitration as there is no difference which is referable to arbitration, 
mere non-payment not being such difference. Pokerdas v. Kishenji, 56 

4 ru aS inro 4 = 14 S.L.R. 18. See also Union of India v. S. N. Das, 
A.I.R. 1962 Cal. 82 (for what is sufficient cause for not filing the arbi¬ 
tration agreement). Where serious allegation of fraud are made 
against a party and the party who is charged with fraud desires that the 
matter should be tried in open court that would be a sufficient cause 
for the court not to order an arbitration agreement to be filed and not 
to make the reference. Abdul Kadir v. Madhav Prabhakar AIR 1962 
, 4 9 °, 6 r 6 " BOm L l R -. 2G7 = (1 962) 1 S.C.J. 620 = (1962) 1 M.L.J, 
• t? Thc wo . rds of sub section (4) of s. 20 leave a wide direction 

in the court to consider whether an order for filing the agreement should 
be made a reference made accordingly. 


S# 20(4)-—Incapacity of named arbitrator to act. —sub¬ 
section (4) uses the words ‘shall make an order of reference to the arbitrator 
appointed by the parties, whether in the agreement or otherwise or 
where the parties cannot agree upon an arbitrator, to an arbitrator 
appointed by the court. From this it is clear that on the failure of the 

appo i ntm ent—of_th e arbitral the court ™ 
° n< T T hus the courc 1S competent to keep the agreement alive 
Ihn? f ° f u he ; nca P ac,t y of the named arbitrator to act. It follows 
mem f ° r *' that ^ CO “ rL has i urisdi ction to order the filing of the agree¬ 
inge S y - San * Ra ™> A.I.R. 1958 Puni. 4ffi . ^ 

rh^ir r <20(4)—Statutory Arbitration.— When tlic parties bv 

their agreement have placed the power of selecting the arbitrato. or 

the U East 5 Indian h ^ nds ° f t** 9 hairman of the Board of Directors of 

impediment to action being taken under s. 20(4) of the Arbitration An 
D/mnrflyma/ v. Shamji , A.I.R. 1961 S.C. 1285 ‘ Act ‘ 

entcld^^n t o D fo?cfeTa r 1um!,o 0 f i arl,i,ra,0r ,- _WI,Clt an is 

subsequently refuses to act <n i !- nlc , at ,ltlat °rs and one of them 

of reference under para. 17, nor lias the cot!rt C powerapnoint“’‘ 
arbitrator as the power ca.i be exercised only £here 
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U d9 Luck - 321 = 147 Ind.Cas. 1073 = 

A T 1 T^ _ ri A 9 « R * J°r dh n 67 ; Nara y an ^ppa V. Ramachandra , 

A ’{‘ 9 Q J ^31 Mad. 2 8 -60 M.L.J 676 = (1930) M.W.N. 1028 = 32 L.W. 905 

--12J Ind.Cas. 638; Bala v. Sethramma 17 Mad. 498* Ramavva v 

Berpayya, A.LR. 1926 Mad. 1183 = 97 Ind.Cas. 824 ;Tara Pra^d l\ 

Baijnath, 19 Pat. 927 = 193 Ind.Cas. 756 = (1941) P.W.N. 49 = A.I.R. 1941 

9 RQ frf V \* M u niU : ia t h > AIR - 1921 Bom. -458 = 64 Ind.Cas. 

i 5 r B r ? m - M? 1 ; Mohan Lal v - Vamodar, 71 P.R. 1918 = 44 Ind.Cas. 
886 ; Ma Bu v. A/aung Pe, 42 Ind.Cas. 911 ; Brooke v. Gurdyal 12 B.I.R. 

App. 13; Narendra v, Horan, A.I.R. 1926 Cal. 730 = 43 C.L.T. 292 = 94 
Ind.Cas. 177 ; Gaitun v. Nabi, 17 Ind.Cas. 289 = 24 M.JL T 15 = H912^ 
M.W.N. 957= 12 M.L.T. 346; Sri Ram v. Sorabji, 51 In^Cas 636=155 
1 f 19 .-^ 5 PWR * 1919; Amaresh v. Bhagwali, A.I.R. 1935 Oudh 
17J; Raj am v. Panchanan, A.I.R. 1937 Cal. 388=172 Ind.Cas. 243 = 
I.L.R. 1937 Cal. 434 = 41 C.W.N. 981 ; Sheopal v. Bhaya, 2 O.C. 355- 
Ahmad Noor v. Abdur Rahaman, 42 All. 191=54 Ind.Cas. 366 = 18 AI 1 
76; but see. Bhagwan Das v. Gurdyal, A.I.R. 1921 All. 188 = 64 Ind.Cas.' 

\ „ aZa L Ila,ti . v - Pra S Narain, A.I.R. 1922 All. 133 = 67 Ind.Cas. 739 = 
44 All. 523; Sri Ram v. Sorabji, 51 Ind.Cas. 636 = 155 P.W.R. 1919 
(u’heie there was distinct provision authorising a party to appoint) ; Datta 
Alai v. Lala Amarnath, A.I.R. 1938 All. 414 = (1938) A.L T. 544 = 176 Ind. 
Cas. 404 = (1938) A.W.N. 431 ; Rahatulla v. Ibadullah, 40 Ind.Cas. 38=4 
O.L.J. 131; Tara Prosad v. Baijnath, 19 Pat. 927 = 193 Ind.Cas. 756 = 
A.I.R. 1941 Pat. 155; Salig Ram v. Kishen Singh, A.I.R. 1938 Lah. 859. 
But under the new Act no such difficulty arises, because by S. 47 of the 
Act the provisions of this Act shall apply to all arbitrations and to all 
proceedings thereunder.” So in a case like this bv the application of 
section 8 is competent. Vide Yar Mahomed v. Ghulam, Pak.L.R. (1950) 
Lah. 285 = A.I.R. 1950 Lah. 145. Where under para. 17 of the Second 
Schedule, order was made filing an agreement but on finding that the 
ai bitraiors were not willing to act the court revoked the order of reference 
and dismissed the suit, held that the order was appealable. Zahur v. 
Taslimmenissa, A.I.R. 1926 All. 55=23 A.L.J. 891=89 Ind.Cas. 404 = 48 
All. 27. Where an agreement to refer has been duly revoked, the court 
is competent to order it to be filed. Coley v. Da Costa, 17 Cal. 200 (208). 

1025. Refusal of arbitrator to act.— Under sub-section (4), the 
authority of the court has been considerably widened. Previously the 
court was not entitled to fill up the place of an arbitrator who has refused 
to act, but now if the arbitrator named in the agreement declined to act, 
the court could ask the parties to agree to another person as arbitrator, 
and if the parties still could not come to an agreement, the court could 
appoint another arbitrator. In other words, the omission or failure on 
the arbitrator first appointed by the parties would not make the agreement 
wholly ineffectual, but the agreement could still be kept alive by the 
parties by agreement, and failing that by the court itself. Yar Mahomed v. 
Ghulam Sarwar, Pak.L.R. (1950) Lah. 285 = A.I.R. 1950 Lah. 145. 
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1026. Onus.—The onus lay upon the party desiring to proceed with 
the suit to satisfy the the court that there were sufficient reasons why 
me matter should not be referred in accordance with the agreement and 
the case was one in which the court by reason of the fact that an order 
under sub-section (4) could not be made, should be satisfied that there 
was sufficient reason why the matter should not be referred in accordance 
with agreement and should therefore refuse to exercise its discretion to 
stay the suit. Daw Since Thit v. Ma Thain, A.I.R. 1933 Rang. 331. 
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1027. Delay in filing, effect of.—Unless there has been such a 
delay as to lead to the inference that the parties had abandoned the 
irference to arbitration, anything short of that inference cannot cut down 
the statutory period of limitation and right to have the agreement of 
reference filed in court. Secretary of Stale v. Balwant, A.I.R. 1933 Lah. 18 
Sec also, Vishwas v. Bhal Chandra, 134 Ind.Cas. 733 = 33 Bom.L.R. 1022 = 
A.I.R. 1931 Bom. 529, where the court observed : "If one party to a 
submission has been guilty of such laches as to entitle the other party to 
repudiate the submission, the latter will not he deprived of his right to 
repudiate merely owing to the absence of formal legal notice of revocation. 
Bhofrilal Porshottam v. Chirnanlal , A.I.R. 1928 Bom. 49=107 Ind.Cas. 
707=52 Bom. 116.” See also, Coley, v. De Costa, 17 Cal. 200; Kunjtal v. 
Banwari Lai, 48 Ind.Cas. 711=4 Pat.L.J. 394; Madho Kashinath v. 
Sambashiva, 54 Ind.Cas. 126. 


1028. Order of reference not communicated to arbitrator.— 

Where the reference is through a court the arbitrator will, of necessity, be 
informed of the agreement ol the parlies, and the order of reference, so 
that he might make his award within a time to be fixed by the court, 
but where the arbitrator is fully aware of the terms of the order of reference, 
accepts the office of the arbitrator and actually decides the controversy 
between the parties by giving an award, the mere fact that the order of 
reference was not formally communicated to him would not vitiate the 
arbitration Manni Lai v Prahlad, A.I.R. 1937 All. 141 = 167 Ind Cas 
171 =(1937) A.L.J. 29 = (1937) A.I.R. 157. 

1029. Order of reference by court not fixing time tor filing award. 

rhe a| bi trator derives his authority from the agreement of the parties 
and the order of reference given effect to that agreement. In an ordinary 
case a date has to be fixed before which the arbitrator should file the 
award, hut where the order of reference itself does not fix a date and 
the court subsequently intimates to the arbitrator the time within which 
the award should be filed, the irregularity, if any, would not affect the 
validity ot the award. Manni Lai v. Prahlad, A.I.R. 1937 All. 141 = 167 
Ind.Cas. 171 = (1937) A.L.J. 29. But now sec clause (3) of the First 
Sthcdidc of this Act. Where on an application made under this section 

l? k a » ree,,lc,, 5 iefer and making a reference in accordance 
hcicwith, the court acting under subsection (1) of this section, refers the 

tQ f thc a ^ ltrat «> na med m the agreement to refer, but fails to fix 
V 1C fo1 ! I,ak f 1I ‘R tl, f award then the arbitrator is to make thc award 
indci paia. 3 ot Schedule 1, within four months after entering on the 

of CSS I 1 "" 0 ,S cxtcndcd b V thc court. And as the provision 

of this paragraph is expressed in mandatory terms, its contravention 
mvolve* avoidance of thc award under clause* (<) of section 30 "fid" 
Hakim v Chairman, A.I.R. 1950 Lah. .‘52 = Pak. L. R. (1919) Lah 789 

s a | 9 ° V ; C , « aSC COUrt ob5 1 c,vcd : "loading this sub-section [S. 20 (5)1 
. % ’ seems to me that the latter section provides thc court with 
power, in proper case, to make an order whereby the agreement filed 
before ,t would be deprive,1 of it, forces, be., the enurt haf power under 
S. 19 When it has set aside an award made upon reference^ under sub 
section (4) of section 20. to supersede the reference and bus "void Tim 
arbitration agreement. I, would seem to follow that where a o ,n wl b 
making an order under S. 19 does not expressly superTTe the .efe™ 
and direct that the arbitration agreement shall cease to have effect it 
must he deemed to have declined to exercise the power ind consrnnoml 
that thc arbitration agreement lias been filed in court,' stili remains of 
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full force according to its tenor, not only with respect to difference which 
was referred to arbitration, but also with reference to all disputes between 
the parties which properly fall with the agreement.” 

1030. Reference by a pleader appearing for another pleader.— 

Pleader appearing for another pleader cannot make a valid reference to 
arbitration on behalf of the latter’s client, without a vakalatnama autho- 
lising him to do so. Azib Din v. Moti Ram, A.I.R. 1926 Lah. 563=96 
Ind.Cas. 277. 

1031. Arbitrators appointed by parties. —The court’s jurisdiction to 
older a reference to arbitration is derived from the agreement of the 
parties, and an order of reference has to be made by the court in accor¬ 
dance with the provisions of the agreement (subject to any powers confer¬ 
red on it by the statute), and at any rate, it should not be inconsistent} 
with the intention of the parties disclosed by the agreement, on a proper 
construction of its terms. Narayanappa v. Ramchandra , A.I.R. 1930 Mad. 
28 = (1930) M.W.N. 1028 = 32 M.L.W. 905=129 Ind.Cas. 638 = 60 M.L.J. 
676 = 54 Mad. 489. An order directing a party to nominate an arbitrator 
within seven days failing which the court itself would appoint one can 
only be passed as ancillary to an order directing the agreement to be 
referred. Shib Dayal v Ali Baksh, 94 Ind.Cas. 483 = A.I.R. 1926 Lah. 503. 
Court cannot change original agreement between parties to refer dispute 
to certain number of arbitrators and order that in case of disagreement 
opinion of the majority of arbitrators should prevail. Ramayya v. 
Bappaya, A.I.R. 1926 Mad. 1183 = 51 M.L.J. 440 = 24 L.W. 384 See also, 
Barro Co. v. D’Souza, 7 M.H.C.R. 72. [But now see section 10 (3)] 
where one of the terms of the agreement is that “in case of any dispute} 
whatsoever arising under this contract the same is to be referred to two 
European merchants residing in Karachi, each party having the right to 
nominate one arbitrator” the court has no power to appoint as an arbi¬ 
trator a person who is not a European merchant residing in Karachi. 
Dreyfus v. Gurditta Mai , 9 Ind.Cas. 655 = 35 P.R. 1911=85 P.L.R. 1911. 

1032. Frustration of contract. —Only when, on the admitted facts 
on the pleading of the parties the court could come to the conclusion 
that the performance of the contract had become impossible or unlawful 
and that therefore the contract had become void under S. 56, Contract 
Act, would the arbitration clause also become void along with the contract 
and not otherwise. Lachmi Narain v- Raja Ram , 4 D.L.R. (Al). 203 = 
1949 A.W.R. 509. 

1033. Sub-section(5).—It is also sufficiently clear that by the opera¬ 
tion of this sub-section the provisions of section 19 are applicable to a 
case falling under section 20. Abdul Halim v. Chairman , P.L.D. 1949 
Lah. 278. After the court has ordered the filing of the agreement sub¬ 
section (5) of S. 20 at once comes into operation. Similar are the terms 
of S. 47. Thus the Act makes a provision for the application of the 
other provisions of the Act. Karatn Chand v. Sant Ram, A.I.R. 1958 

Punj. 418. 

1034. S. 20(5) and s. 47—Applicability of s. 8(l)(b). —After the 
court has ordered the filing of the agreement S. 20 (5) comes into operation. 
Similar are the terms of S. 47. Thus the Act makes provisions for the 
application of the other provisions of the Act. Hence provision of S. 8 
arc also attracted. Under S. 8 (1) (b) of this Act it can be presumed that 
it intended to supply the vacancy and the burden to show otherwise must 
rest on the party objecting to it. It is therefore for the objector to show 
that the inention of the party was not to refer the dispute to any other 
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arbitrator than that of the named arbitrator. Karam Chand v. Sant Ram. 
A.I.R. 1958 Punj. 418. 

103^5. Appeal. An appeal will lie from an order filing or refusing 
to file an arbitration agreement, under S. 89 (1) (iv). Venkatachalam v. 
Rungiah, 12 Ind.Cas. 372 = 36 Mad. 353= 10 M.L.T. 248 = 2 M.W.N. 249; 
Sadik Ah v. Imdad Ali, 3 All. 286; Janki v. Gay an Tewari, 3 All. 427 = 
(1881) A.W.N. 4 ; Ghulam Khan v. Muhammad Hassan, 29 Cal 167 
(P.C.) ; Norpat Rai v. Devi Das , 126 P.R. 126 = 107 P.W.R. 88 = 50 P.L.R. 
1908. The court is competent to arrive at a decision that there was no agree- 
ment to refer to arbitration and as such an appeal lies thereform. Sheo 
} ershad v. Indore Malwa, 39 Ind.Cas. 508 = 65 P.W.R. 1917 = 62 PWR 
l9 } 7 ' The provisions of S. 39 (1) (iv) are general and not restricted' to 
refusal to file an agreement on any particular grounds. An order refusing 
to filing an agreement to refer certain disputes between parties to arbitration! 
on the preliminary pound that the court has no jurisdiction is appealable. 

ni J V - A I R - 1331 Lah. 673 = 132 Ind.Cas 218 = 32 

1 . 1 _.K. 464. See also, Khoka Baksh v. Suamboo Singh, 11 Oudh Cas 116 
No appeal lies from a decree passed on an award arrived at under this 
section, except so far as it is at variance with the award. Lai Chand v 
Megh Ram 160 Ind.Cas. 1075 = A.I.R. 1936 Lah. 617. See also, Talld- 
l* T ^ apr ^ ’ ? Ind Cas - 173 = 21 M.L.J. 263 = (1911) 1 M.W.N. 
pT'mia 25 i : , , Ja fl n , Nat i v ■ Nanak Chand, 16 Ind.Cas. 

Balawaffl Tnd c S s V ‘ Dhana Mal ’ U0 IndCas. 590 ; Wall v. 

I : 21 Ind Cas. 925. An agreement referring disputes to arbitration 

““ ‘ ,ndcr V. of Schedule II but after a number of futile 

attempts making the arbitrators act and appointing new arbitrators to 

■^/ h ,ha C r°r U h rt thC ° rder of rcf «C"ce and dismissed the suit. 

Tndi o C r°'. d " °f revocation was not appealable. Zahur Ahmad v. 

Cas^92-107 PWR' 1o1r 23 r A a 1 ,- 891 ' See also ’ Ram v ' Devi > Ind. 
Las. 107 P.W.R. 1916. In delivering the judgment in the above 

^namedcascthe court observed : “The ultimate order passed by and 

revoking the reference and dismissing the suit would not be appealable 

Tnnot 1 n C r e , Under \ 101 ! ,f thc C p C. ( = s. 39). Section loT ( 1 ) “) 
cannot apply because the order was not one superseding the arbitration 

rheToun °Th* " 0t T" C ° mpleted the period allowed by 

The fa F*. was tha t the court found that as the arbitrators 
named were not willing to act it was futile to appoint new arbitrators 

iebasintr 'tomT SUb C,aUSe ’—use the ^der waH.oTan ordm- 

n f r agreement to refer to arbitration.” Where there was 

parties anne 1 rcference to arbitration by court with thc consent of die 
parties appeal does not lie from a decree passed in terms of the iward 

K /w f !n ra ,y' Bamanatham, 70 Ind.Cas. 410 = A.I.R 1919 Mad 429-’ 
15 L.W. 111=31 M.L.T. 52 = (1922) M.W.N. 423. 

directin'! 6 ', „artv'rL° n ‘'~ An ° rdcr u " dcr the last portion of sub-section (4) 
r> *11 ^ ‘ party to nominate an arbitrator or to appoint one itself is one 

ancillary to an order under the earlier portion of the sub-rule ordering an 

agreement to be fded and can be passed only when a order under^.he 

earlier portions is in existence and where such or e is nassrrl fjn,Hr 

an order under earlier portion, it is liable to he reversed Mb;, n'„ 

Ah Baksh, AIR. 1926 Lah. 505 = 94 IndCas 483 No '■ t v 

1037. Court-fee.—It seems that an application under this section is 
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to be stamped with court-fees as provided by Article 1 of Schedule II of 

the Court Fees Act. In case of appeal Article II of the same Schedule 
is applicable. 


CHAPTER IV. 

Arbitration in suits. 

21. Where in any suit all the parties interested agree 

that any matter in difference between them 

Parties to suit may i n tfo su n shall be referred to arbitration. 

rcnce. they may at any time before judgment is 

pronounced apply in writing to the Court 
for an order of reference. 

1038. N.B.—This section reproduces substantially paragraph 1 of the 
Second Schedule of the Civil Procedure Code. It sets out the initial steps 
to be taken for arbitration in a suit.— Notes on Clauses. “This clause 
as drafted contemplates an agreement in .writing to be followed by a 
subsequent application which must also be in writing. We have provided 
that there had not necessarily been a preliminary agreement in writing 
so long as the intention of the parties is exhibited in writing in court.”— 
Report of the Select Committee. 

1039. Para. 1 of the Second Schedule of the C. P. Code. — Para. 

/ of the Second Schedule of the C. P. Code was as follows :— 

Para. 1. (/) Where in any suit all the parties interested agree that 

any matter in difference between them shall be referred to arbitration, 
they may, at any time before judgment is pronounced, apply to the court 
for an order of reference. 

(2) Every such application shall be in writing and shall state the 
matter sought to be interfered. 

This para, is again based on section 506 of Act XIV of 1882. 

1040. Arbitration in suits. —Chapter IV deals with arbitration in 
suits. There was no provision in the Indian Arbitration Act of 1899 
for arbitration in pending suits. 

1041. Scope of Chapter IV. —Chapter IV is comprehensive and 
covers all references to arbitration in pending suits and chapter II does 
not apply to such references by its own force. Palaniyandi v. Kandappa, 
A.I.R. 1951 Mad. 281, where Viswananth Sastry , /. observed : “Before the 
enactment of Arbitration Act of 1940, it was held by a Full Bench of this 
court in Subbaraju v. Venkataramaraju, 51 Mad. 800 = A.I.R. 1928 Mad. 
1015 (F.B.) that where the parties to a pending suit has referred this 
difference to arbitration without an order of the court and award is made, a 
decree in terms of the award could be passed by the court under order 
23, Rule 3, C. P. Code even though the parties do not accept the award 
as binding upon them. This decision has been followed and applied to 
a similar case even after the enactment of the arbitration Act of 1940 by a 
Division Bench of this court in Arumuga v. Balasubramania , I.L.R. (1946) 
Mad. 39 = A.I.R. 1945 Mad. 294. The learned Judges construed the 
language of S. 47, proviso, a mere agreement to be found by a future 
award and an award is given on such a reference. They held that O. 23 
Rule 3 was not confined to a case where after the award is made. 
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the parties consent to its being filed as a compromise or adjustment 
ot the pending suit and that S. 47, proviso also did not bar that} 
interpietation. Sitting singly I am bound by this decision though 
I consider that it is probable that the Legislature intended that a private 
reference to arbitration in a pending suit without the knowledge of the 
court and without its direction which results in an award should not be 
made a rule of court unless all the parties interested in the suit consent 
to the award being filed into court as a compromise or adjustment of the 
suit. Indeed the Calcutta High Court had consistently taken that view 
before the Arbitration Act of 1940 and S. 17, proviso appears to confirm 
the view." 


1042. Scope of section 21.—For a valid reference to be made to 
arbitration of dispute which form the subject-matter of a suit it is necessary 
that all the interested parties should join in it. A.I.R. 1920 Cal. 113; 
j\arsing v. Gagan Ram, 56 Punj.L.R. 304= A.I.R. 1955 Punj. 31. This 
section docs not apply to reference out of court. Dulari v. Rajendra 
Prosad, A.I.R. 1959 All. 711. Before any matter involved in a suit pen¬ 
ding in a court can be referred to arbitration under section 21, («) there 
must be an agreement amongst all the parties interested that any matter 
in dispute between them in the suit shall be referred to arbitration ; (b) 
it they come to such an agreement then they have made an application 
in writing to the court concerned ; and (c) thereafter the court has to 
pass an order referring the dispute to the arbitrator agreed upon between 
the parties. Khetu Ram v. Kashmir Lai, A.I.R. 1959 Punj. 617 (F.B.). 
t hus the foundation of the jurisdiction of the court to make such an 
order is an agreement between and an application made, by the parties 
interested. If in fact there is no agreement between "all the parties 
interested” on the date when the court pass an order, or there is no 
application made in writing by such parties, the order of the court is 
wthout jurisdiction and consequently null and void. A reference to the 
arbitrator and the award given by him in pursuance of such a reference 
is altogether invalid. No subsequent act of the parties or ratification can 
clothe court with the jurisdiction retrospectively, and validate the order 
' >f refoiencc passed by a court at a time when there was, in fact no agree- 
ment between all the parties interested. In such a case the courts are 
concerned with the general principles of ratification but are concerned 
only with the interpretation of S. 21 of the Act. Khetu Ram v. Kashmri 
Lal : AIR- , 19 f> 9 p “"j. <317 (F.B.) ; [50 Punj.L.R. 182 = A.I.R. 1949 P. 48 
and A.I.R. 19;>2 Punj. 373 overruled and A.I.R. 1932 Lali. 358 Rel onl 
A reference to arbitration through court under S. 21, by one partner may 
uc legalised by subsequent acquiescence and ratification by other parties. 
ibid. However, if there is a reference to arbitration without the inter¬ 
vention of the court when no suit is pending the matter is entirely different. 
ibid. This section as well as sections 22 and 23 set out the initial steps 

'l935 p a n e 9 1 4 e u CSS ?ri V f0r arblf,ation »» a suit. Bhimraj v. Muniah, A.I.R. 

1 ' . . rhls sect !° n ,s an enabling section and is not intended 

)e restrictive or exclusive. Parties suit juris are competent before the 
electee to make any agreement as to the settlement of the suit. Jogesur 

vbhZLiimi* K “ty a " ee >. 24 W | R H. Capacity to make a submission to 
aibitiatiqn is coextensive with capacity to contract; every person capable 

: TT' n,a >- , ,K a !**">• , to - submL^anWa 

nccessai y coiollaiy, in the case ol persons whose capacity to contract L 
icstrit ted, the power of making a submission is, in the same maZer and 
the same extent, limited. Consequently, if parties enter into a sub- 
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mission covering a subject-matter over which one of them, has no authority 
or only a restricted power of disposition, an award ordering such party 
to do that which he cannot lawfully do, will be of no legal effect whatever. 
Soudamini v. Gopal Chandra, 28 Ind.Cas. 557=21 C.L.J. 27 = 19 C.W.N. 
948, citing Wyatt v. Benson, 23 Barb. (N.Y.) 327 ; Wood v. Griffith, 1 
Swan. 43. Unless a strong irresistible case is made out, the court should 
be reluctant to supresede an arbitration. Ahmed v. Cassum, 36 Bom.L.R. 
827 = A.I.R. 1934 Bora. 388; Sheo Narain v. Bala Rai, 137 Ind.Cas. 198 
= (1932) A.L.J. 331 =A.I.R. 1932 All. 348. 

Any agreement as contemplated by Schedule II, para. I, between the 
parties should clearly set forth what are the matters in difference between 
the parties on which the arbitrators are required to arbitrate. Such 
points should set forth clearly in the form of issues. Kunwar Puran Singh 
v. Bhal Kunwar, 125 Ind.Cas. 583 = A.I.R. 1930 All. 319. A court has no 
power to refer to arbitration any question other than those in issue in 
any suit. So in an appeal against a decree on an award which included 
matters not covered by the suit, the appellate court has no power to make 
v. new reference including matters not m issue and pass a decree in terms 
of any award that may be passed on such a reference. Bhagirath v. 
Shankar Mai, A.I.R. 1951 M.B. 111. There is no provision in this 
Chapter providing for reference regarding future dispute. Kunwar Puran 
Singh v. Bahai Kunwar, supra. The provision in Schedule II, para. 1, Civil 
Procedure Code, that an application for reference to arbitration should 
be in writing was directory and not mandatory. G. Subbaraya v. K. 
Seshayya, 105 Ind.Cas. 105. Unless all the parties to the suit join in 
asking for the reference there cannot be any valid reference to arbitration. 
Abdul Halim v. Abdul Gafur, A.I.R. 1928 Cal. 249. The forms and steps 
tor a reference to arbitration and for the award made by the arbitrator to 
be embodied in the decree of the court, must be complied with where the 
petition of compromise does not contemplate any award to be made by 
the arbitrator and to be embodied in the judgment of the court, provisions 
of Schedule II do not apply. Dwarikananth v. Atul Chandra, A.I.R. 
1928 Cal. 108 = 46 C.L.J. 353 = 106 Ind.Cas. 509. The foundation of the 
jurisdiction of the court to make a reference to arbitration is an agreement 
between all parties interested. Where the compromise petition did not 
contain a prayer for the order of reference in a pending suit and there 
was nothing to show that there should be a judgment in accordance with 
the award of the arbitrator, held that the reference was under the circum¬ 
stances invalid. Dwarka Nath v. Atul Chandra, 46 C.L.J. 353. 

Suit cognizable by a Civil Court to which the provisions of the Civil 
Procedure Code apply may be referred to arbitration- Under v. Dali, 
AIR 1926 Sind 128 = 20 S.L.R. 116. A suit is not pending between the 
dates of its dismissal for default and its restoration. Vtsabhadra v. 

Kalyani, 97 Ind.Cas. 465 = A.I.R. 1926 Mad. 1211. . 

For the applicability of s. 21, two conditions must be satisfied before 
an application in writing for reference is made. All the interested 
parties to the suit must agree to obtain a reference and the subject- 
matter of the reference must be any matter in difference between the 
parties in suit. When the two conditions are satisfied the application 
Jor reference must be made at any time before the judgment is pronounced. 
Nachippa v. Subramaniam, A.I.R. 1960 S.C. 307 = 1960 S.C.J. 416 = (1960) 

1 S. C A. 655 = (1960) 2 S.C.R. 209. 

1043 Section 28 of the Contract and Section 21 of the Arbitration 
Act— Like other arbitration agreement a contract in writing to refer co 
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arbitration matters in dispute in a suit which is pending is legal Such 

- %s jsaasr Sscirs? .& -sar js&ss ■ vr-ss 

ing of-ihe^ch a em y e S o? S s e of ?," 5 ‘ he j“ d S”en, is pronounced” mean- 

maniam Chetliar, A.I.R 8 I960 SC 307 “-infin' a £ h ' a Pt>“ fhetUair v S«6ra- 

655 = (1960) 2 S.C.R. 209 power of tr’afcourr m r’efer ddum 0 ? ' ^ A ' 
..on after prelimanary decree when appeal is pending) P arbma ' 

mandatory in^nc^n™*"^e'reTermJTatbhmdon'T/*/ ° f - A SUlt f °‘ 

^h R 28 1 o 956 Puni - 24 ' J: - — ^tssrj^\ir?& 

Sf&Si 

ffS’ssar^.'aEKi & 

with by the Code of Civil Procedure or^chf/f 10 !! are dir f ctl V dealt 
particular Act which regulate them me 1 ? e °P crat ion of the 

does not include an anneal «; 6 tieat 0 cd as suits." 1 he word “suit" 

Turtur 23 P R im P /f , Bharasi v. Sarat, 22 Cal. 415; Ban ess v 

see the* ViSit1938 Pc4h. 52? but 

there is nothing P more to be don P n *? aill \ be said to terminate where 

General v. Chandracant , 22 Cal. 952 fNote? ^*4 ^ xec “ tl , on - Administrator 
ol a probate is not a suit within rh ^ • A proceedings for revocation 

the Civil Procedure Code an therefore" T ° ° rdei XXU1 - ™'« «f 
parties to adjust the matter in' 1 1S n0t com P etent to the! 

Gobmda, 6 Ind Cas 912 W 1 /S c< ; *?Y a compromise. Sarada v 

A'/«Vo v. Williams i N W P H C R W 72 P-R- 1894 

arising out of a money decree 1 the Wher . e , ln execution proceedings 

out of court and theZ Sh ™ Sr" < * cb . tor P'^lcd satisfaction 
end the award was filed"„ 1/2 ^ thC "I attCr to arbitration 

the award is unenforceable* n pioceduie is wholly irregular and 

Cas 6 33= 2 9 C.w n N Or 8r0 = 42C L7 \ T, K "S 55!?=^ ££ 

110,1 proceeding is not a sui[ ; „ | therefore diiJ '' 8 ,' 2 An “ecu- 

parties to an execution proceeding to file t S , ecr ' on c ‘“es not entitle 

to arbitration. Bachan /, i ^ • 1 , an application for a reference 

*»** - Brahrnala" 1^2 VndC^s' a' 9 , 35 AIP ‘25 

Har, Charan v. Manmotha, 19 Ind.Cas. 683 = 41* Cal .AJs^WN. 3 «°’ 
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Bipinbehari v. Abdul, 35 Ind.Cas. 613=44 Cal. 950 = 21 C.W.N. 30 = 24 
C.L.J. 446 ; Tirthsami v. Annappayya, 18 Mad. 131 ; Sarju v. Sukhdeo, 
A.I.R. 1936 All. 378 = (1936) A.L.J. 142 = 161 Ind.Cas. 107 (proceedings 
under Order XXI, rule 58) ; T. Wang v. Sona Wangdi, A.I.R. 1925 Cal. 
812 = 87 Ind.Cas. 633 = 52 Cal. 559 = 42 C.L.J. 26 = 29 C.W.N. 886 ; Sattar- 
un-nissa v. Muhammad, (1905) 8 O.C. 263 ; Basdeo v. Saraswati, 54 Ind. 
Cas. 469; Narayan v. Dhoniba, A.I.R. 1937 Bom. 111=38 Bom.L.R. 
1303 = I.LR. 1937 Bom. 144=167 Ind.Cas. 750; Fakirulla v. Thakur 
Prosad, 12 All. 129 = (1890) A.W.N. 53 (P.C.) ; Jainahuddin v. Sarfaraz, 
A.I.R. 1938 Pesh. 80 ; but see, Jhino Singh v. Brahmdat, 152 Ind.Cas. 
397 = (1934) A.L.J. 1181 ; Raj Kumar v. Bulaki Myan, 42 Ind.Cas. 467=3 
P.L.W. 146; Negendra v. Harendra, 11 Ind.Cas. 457 = 16 C.W.N. 34; but 
see A.I.R. 1948 All. 443 ; A.I.R. 1941 Bom. 20. 

1047. “Suit” and “Court” meaning of. —Court include appellate 
court and suit include appeal. Bundi Alunicipal Board v. Bundi Electrical 
Supply, A.I.R. 1957 Raj. 728. Under this Act the court has no jurisdiction 
to make an order of reference in execution proceedings. Jagjivan v. 
Dosho, 8 Sau.L.R. 102 = A.I.R. 1955 Sau. 88; see also A.I.R. 1935 All. 
A I.R. 1937 Bom. Ill ; A.I.R. 1941 Bom. 20. The word “suit” appearing 
in S. 21 cannot be construed in its broad general sense and does noti 
include execution proceedings. Premnath v. Premnath, 64 Punj. L.R. 
975 = A.I.R. 1963 Punj. 62. 

1048. Reference by Appellate Court. —“This section speaks of 
parties to a suit and in difference between them in the suit. It enables 
such parties to apply in writing to the court, before judgment is pronounced 
for an order of reference. Examining the definition of the term ‘court’ as 
given in section 2(c) ; there seems no valid ground for holding that it 
excludes appellate court. Just as a court of first instance ‘jurisdiction to 
decide the questions forming the subjec-matter of the reference, if the 
same had been the subject-matter of a suit’, so also an appellate court 
has the same ‘jurisdiction to decide the questions forming the subject- 
matter of the reference, if the same had been the subject-matter of a suit. 
This is the function of an appellate court as well. I see, therefore^ no 
icason why a restricted meaning should be given to the word^ suit as 
used in S. 21, Arbitration Act. In my opinion, the term suit in that 
section ought not to be taken to exclude an appeal. I, for myself, find 
no good ground for legislation, while giving power to the court of original 
jurisdiction to make an order of reference under S. 21, Arbitration Act, 

to exclude the appellate court from I " a i ^ in g **jch an ° ldei ' K €r r* 

]. in Thakur Prosad v. Baleshwar, A.I.R. 1954 Pat. 06 ; see also Lakshmt 
Narain v Ram Babu, A.I.R. 1953 All. 9; Munmlal v Kishen Prosad, 
ATR 1948 All 443 = I-L.R. 1948 All. 629; but see Abam Bhusan v. 
Hem Chandra * A.I.R. 1947 Cal. 93 = I.L.R. (1946) 2 Cal. 492; Shut 
Kurullav Rahamai, A.I.R. 1947 All- 304 = I.L.R. (1947) All. 227 ; Chtdam- 
baran v Subramanian, A.I.R. 1953 Mad. 492, where A.I.R. 1947 Cal 93 
was quoted with approval. An appellate court has no 
Arbitration Act to make a reference. Durga v- l atlu, A.I.R. 19a2 H.P. 

ind J049 Matters which cannot he referred to arbitrators. —A court 
cannot refer to arbitrators a proceedings in insolvency. Ladha Singh v. 
Bhag Singh, 34 Ind.Cas. 549 = 50 P.R. 1916=151 P.L.R. 1916 = 135 P.W.R. 
10H? Sc?* also, Simla Bank v. Narpatrai , 88 P.R. 1887; Mangilal v. 
Duicharan, I.L.R. (1948) Nag. 535. The question of restitution of con- 
ritrhts cannot he referred to arbitration as that matter must be 
decided by the court itself. Malka v. Sardar, A.I.R. 1929 Lah. 394 = 30 
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P.L.R. 122 = 11 L.L.J. 89=116 Ind.Cas. 215 ; Hira v. Dina, 37 P.R. 1895; 
Kalabatu v. Prabh Dial, 45 Ind.Cas. 165 = 78 P.L.R. 1918 = 80 P.W.R. 
1918 = A.I.R. 1918 Lah. 357; Nathu v. Sarnum, A.I.R. 1933 Lah. 532 = 

1 ^/ 4 , I 7; d ' CaS ‘ 179 = 34 PLR - 283; Kalu v. Aisha, 128 P.R. 1892; Dinu v. 
Abdulla, 35 P.R. 1894. But in a suit for restitution of conjugal rights 
the question as to the validity of a marriage can be referred to arbitration. 
Faiz Ali v. Ashraf Khatun, A.I.R. 1920 Lah. 177 = 30 P.L.R. 600 = 118 
Ind.Cas. 464. In Ishar Das v. Visan Bai, A.I.R. 1930 Lah. 707 = 31 P.L.R. 
380=12 L.L.J. 105 = 125 Ind.Cas. 610, Jai Dal, J. observed : “But in A.I.R. 
1929 Lah. 177, I have distinguished these two cases [ Kalabatu v. Probdial 
?nd Hira v. Dina (supra)] and have held that these cases decide that the 
court competent to refer the question of the exercise of its discretion in 
suits for restitution of conjugal rights to arbitration but other matters in 
dispute between the parties as distinct from the whole suit can be so 
leferred and the court can, on the award of the arbitrators or on the 
facts determined by the arbitrators, decide whether or not it should 
exercise its discretion in favour of the plaintiff.” In Umer v. Dadli 98 
Ind.Cas. 550 = A.I.R. 1926 Sind 128 = S.L.R. 116, the court observed as 
follows : The applicant in this case filed a suit in the court of the 

Sub-Judge at Naushahro for a declaration that opponent No. 1 had been 
S VCn o t0 h , ,n « j n marriage and for an injunction restraining opponents 
Nos. 2 and 3 from giving opponent No. I in marriage to any one else. 
During the progress of the suit matters in difference between the parties 
were referred to arbitration under para. 1, Schedule 2, C.P. Code. The 
main point argued before us in this application is that the learned Sub- 
Judge had no jurisdiction to refer the matters in dispute in the suit ini 
question to arbitration ; that such a reference amounted to contract which 
was opposed to public policy and that it is against public policy that 
suits which relate to the personal relations between the parties should 
:>e refeired to arbitration. He has referred us, however, to certain 
passages, n arbitration by Gopaldas to the effect that the matters covered 

I2L a DlVOrcc A . C J or , thc Insolvency Act cannot be referred to arbitration. 

A c do not consider that there is any analogy whatever between procee- 
dmgs covered by the aforesaid Acts and suits cognizable by a Civil Court 
to which the provision;, of the Civil Procedure Code apply. Para 1 of 
the Second Schedule of the Civil Procedure Code states in perfectly wide 
terms that any suit may be referred to arbitration.” See also Kunti Debi 

v Bholanath 194 Ind.Cas. 466 = A.I.R. 1941 Pesh. 43 RuiZrainy 
A andarani A.I.R. 1934 Oudh 494. 7 v - 

In Isribai v. Peribai, A.I.R. 1930 Sind 195=121 Ind.Cas. 164 the 
court observed : “It has been held by a Bench of this court that there 

Procedure to . arbitration under the provisions of Sch. 2, Civil 

° C ’ ^ suit which relates to a personal rights between the 

EV ' &' /?• q A^ S il° n ° f marria * c whi<b is cognizable bv a Civil Court 
Umer v. Dalh A.I.R. 1926 Sind 128=20 S L R. 116“ fn Rub Nara?h v 

(IWIOLR ^ 7 '^ ° l,dh O.W.N. 1203 = 152 Ind.Cas. 90 = 

fi i u- l , h f e court observed : “It is true that the rule of law 

is firmly established that it is entirely within the discretion of the Civil 
Court to grant or refuse to grant a decree for restitution of coniutral 
rights , but it has, nowhere been held that a suit for* restitution of coniu^al 

2 ^CiviT Procedure Cod"' “ T™* "'Z'’ Z para" C ScX'd Z 

tu IV ro ^ dui ^ e Code, and cannot be referred to arbitration even where 

all the parties interested therein agree to have the dispute sealed bv 
duration. We are not aware of any provision ofia w.whlchexdudes 
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suits for restitution of conjugal rights from the purview of Schedule 2, 
C. P. Code. Probate proceedings and proceedings in execution of a 
decree certainly cannot be referred to arbitration and Schedule 2, Civil 
Procedure Code, cannot apply to such proceedings.” But an agreement} 
between a Parsi husband and wife to live separately is a lawful and 
binding agreement, and a reference to arbitration of the question as to 
the amount of the wife’s maintenance, in the event of their separation, 
is quite legal. Toddiwala v. Bai Dinbai, 59 Ind.Cas. 189 = 45 Bom. 318 = 
45 Bom. 318 = A.I.R. 1921 Bom. 399. Sse also, Kaswasji v. Sasini Bai, 23 
Bom. 270. “The terms of deeds if separation between a husband and 
wife are frequently referred to arbitration [De Died v. De Reed, (1891) 
p. 378]. It is now settled that there is nothing illegal or contrary to public 
policy or morale in agreements of this nature, whether they arise out of 
compromise of suits for dissolution of marriage or otherwise. The right 
to compromise such suits is a natural corollary to the right to institute 
them [see per Jessel, M.R. in Beasant v. Wood, (1879) 12 Ch.D. at p. 622] 
and such agreements have frequently been specifically enforced \ Hart v. 
Hart, (1881) 18 Ch.D. 670]. See also, Soilenux v. Herbert, (1810), 2 Bos. 
Pal. 444; Batinan v. Oliva, Countess of Ross, (1813) 1 Dow. 235 H.L. : 
Hooper v. Hooper, (1860) 1 Sw. 8c Tr. 602.”— Russell on Arbitration, 13th 
Edn., p. 5. But see Nathu v. Sarnua, 144 Ind.Cas. 179 = 34 P.L.R. 282 
= A.I.R. 1933 Lah. 532. 

In a suit for a declaration that the plaintiff is the mutwali of a 
mosque, reference to arbitration is not illegal and the decree passed in 
accordance with the award is not invalid. Fatal Rahman v. Zainab Bibi,. 
189 Ind.Cas. 812 = A.I.R. 1940 Lah- 123. See also, Mahomed 
Abdul v. Ahmad Saced, 35 All. 459 = 20 Ind.Cas. 37 = 11 A.L.J. 673; but 
see Mahomed Ibrahim v. Ahmad Said, 32 All. 503=6 Ind.Cas. 219 = 7 
A.L.J. 761 ; Muhammad Kabirul v. Hassamuddin, 38 Ind.Cas. 296. 

1050. Immovable properties in foreign court.—The court have no 
jurisdiction to determine questions of title to immovable properties in 
foreign countries or to effect a decision thereof. A court which has no 
jurisdiction to determine any matter in controversy in a suit has no 
jurisdiction to refer it for determination by the arbitrators. It will be 
illogical to hold that what a court cannot do directly can do indirectly 
through the machinery of arbitration. Chidambaran v. Subramanian, 
(1952) 2 Mad.L.J. 524 = A.I.R. 1953 Mad. 492 ; Nachiappa v. Muthu 
Karuppan, A.I.R. 1946 Mad. 398 = 1.L.R. (1949) Mad. 858; Dicey’s Con¬ 
flict of Lazos, 6th Edn., page 141. 

1051. Matters outside suit. —“We may add that it was also 
suggested that the reference comprised not merely matters in difference in 
the suit but also ‘all matters and proceedings connected therewith' and 
that that went beyond the scope of the suit. This is clearly untenable 
as the other 'matters and proceedings’ are merely in relation to the matter 
in dispute in the suit, and is in the nature of the final prayer for general 
iclief in the plaint.” Chidambaran v. Subramanian, (1952) 2 M.L.J. 524 = 
A.I.R. 1953 Mad. 492. 

1052. S. 21 anti 23—Petition for reference to arbitrators— 
matter in suit and outside suit. —Where parties wanted the arbitrators 
to decide and settle amicably not only matters involved in the suit but 
also matters involved in a criminal case pending between them, but the 
oider passed by the court on the petition referred only to matters in dispute 
in the suit to the arbitrators and directed them to decide the matter on 
the pleading of the parties; Held that the court had jurisdiction to refer 
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to arbitration matters which were in dispute in the suit itself, and the 
mere fact that initially in the petition for reference the parties also 
wanted some other dispute to be settled, did not affect the validity of 
the reference. Dasuram v. Balchand , A.I.R. 1957 Assam 165 ; see also 
A.I.R. 1925 P.C. 293 : 49 Mad. L.J. 812. 

1053. Application of this chapter to probate proceedings.— 

Judge has no jurisdiction to allow the dispute relating to the genuineness 
of a will in a probate proceeding pending before him to be referred to 
the arbitration or an arbitrator. He has got to be satisfied that the will 
is a genuine document before the order of granting probate is passed. 
He cannot delegate these functions to a private individual and decide the 
point through him. Gopi Rai v. Baij Nath, A.I.R. 1930 All. 840=128 
Ind.Cas. 817 = (1930) A.L.J. 1584. See also. Ghella Rhai v. Nanda Rai, 
21 Bom. 335; Monmohini v. Ganga Chandra, 31 Cal. 357 = 8 C.W.N. 
197 ; Saroda v. Gohinda, 6 Ind.Cas. 912 ; Sarda v. Trignna, 46 Ind.Cas. 
117 = 3 Pat.L.J. 415 ; Mayo v. Williams, 2 N.W.P. H.C.R. 268 ; Campbell 
v. Simpson 72 PR- 1894; Janakbati v. Gajanand, 37 Ind.Cas. 12 = 20 
C.W.N. 986=1 P.L.J. 377 = 1 P.L.W. 41 ; Khcla v. Chet Ram, A.I.R. 
1952 Punj. 67. 


1054. Construction of will whether can he referred to arbitration. 

— An executor cannot legally make any reference to arbitration which 
will go against the terms of the will. Jnanendra v. Jitendra, A.I.R. 1928 
Cal. 275 = 32 C.W.N. 108=107 Ind.Cas. 70. In Soudainini v. Gopal, 28 
Ind.Cas. 557 = 19 C.W\N. 948 = 21 C.L.J. 273; Mookerjee, J. observed : 
“We must not be taken, however, to countenance the proposition that an 
executor or administrator is not competent under any circumstances to 
make a reference to arbitration ; such right cannot be disputed when 
exercised within the limits of his authority [ Bean v. Farman, 6 Pickering 
Mars. 269, Halsbury’s Laws of England, Vol. 1, Article 943]. But it is 
equally plain that an executor cannot make a reference to arbitration 
with the avowed purpose that the terms of the will may be modified and 
arrangements made for the management and distribution of the estate 
contrary to the directions of the testator. The case before us is plainly 
not one of submission to arbitration by an executor for the settlement of 
any debt, account or claim in relation to the estate in his hands. The 
arbitrators are, no doubt, asked to construe the will ; and it need rot 
be disputed that pure questions of law may be referred to the decision 
of an arbitrator. Stiff v. Andrews , 2 Mad.' 6 ; Ching v. Ching, 6 Ves. 
Ves. 281 ; Young v. Walter, 9 Ves. 364 ; Mathexu v. Davis, 1 Dowl. (N.S.) 
C/9; Ghhlatn Khati v. Muhammad Hassan, 29 Cal. 167=29 I.A. 51=6 
C.W.N. 226 = 4 Bom.L.R. 161. But the arbitrators are here authorised 
to do something more than a construction of the will which, as their 
Lordships of the Judicial Committee said in Venkata Narasinha Appa 
Row v. Partha Sarathy Appa Row, 23 Ind.Cas. 166=19 C.L.J. 369 = 37 
Mad. 199 (P.C.), does not mean an addition to the terms of the will 
I hey arc empowered to alter the terms of the will. This plainly was 
not within the competence of the executors.’' But see, Janendra v Suresh 
Chandra A.I.R. 1928 Pat. 7 = 109 Ind.Cas. 821=6 Pat. 556, where it has 
been held that though a will directs that a legatee should get his share 
on attaining a particular age, the decision of the arbitrators appointed 
by other legatees and executors empowering the legatee to take his share 
betore the particular age is valid. 

1055. Execution proceedings. —The Act is not inapplicable to 
proceedings in execution nnd <i civ'il court executing a decree hits therefore 
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r f n I a Rt*^T 5 ;,"r Ution to ar bitration. Munni 

629-1948 ALT MR ' ( ) 4 | = A : 1 ,^ 1948 A11 ' 443 = I.L.R. 1948 A. 

2oil2 9 Bo£bL 5 8 5 67 ’=T9 e 2Ind.cTssl " AI R 1941 *»». 

a guardian toTminn, guardianship proceedings.—The appointment of 

minor not being a matter of private right as between 

P , ls not a . question which can be settled by reference to arbitration 
Mahadeo v. B.ndeshri, 30 All. 137 = 5 A.L.J. 1 Ol Tn the above c^e 

arc allowed °m r r p r d " H / ival clai ™” ts to a certificate of guarZnsh^ 

o co h'on an r H fh PUte r ? rbitra »°n, a door would be opened 

a and , h interests of the minor would suffer.” So also 
Muhammad Ibrahim v. Ahmad Said 32 All. 503=7 ATT 7fil — Tt*a 

Cas. 219; Soma Chetty v # Adaikalam Chetty, AIR 19^4 Mad 484 — 84 

IndTia, 613=47 Mad. 459 = 46 M.L.J. 179 rtlan v^~Murad^ 42P.R 


i , . 057 - Suit “" der «• 92 - C. P. Code —Where a suit could not be 

sneered U rh der r ° 2 ’ C ' , Code > except upon the conditions therein 
imon I’n l, t' on cannot be evaded merely by a reference to arbitration 

riT T ralSCd ,n 'r hc wr,tten statement, and the arbitrators 
h P hlK, U -° n matters of public right which the law provides shall 

i d J£, ue , a Particular manner. Ganga Ram v. Keshav 

Das, 30 S.LR. 478=170 Ind.Cas. I02 = A.I.R. 1937 Sind 174. See also, 
Ganoba v Narayan , A.I.R. 1923 Nag. 112 = 6 N.L.J. 7=72 Ind.Cas. 1016; 
Nambi v. Narayan, 11 M.L.J. 337. 337. But disputes regarding private trust 

'las'' b /1 A d T ftbitrators. Narain Sri v. Ram Lakhan, 151 Ind.Cas. 

148 = (1934) A.L.J. 711= A.I.R. 1934 All. 368. See also, Kardha v. 
Vemavarapu 26 Mad. 361 = 14 M.L.J. 14 ; Gurumukh v. Lain, A.I.R. 1947 
oind 74. A suit in which the plaintiff prays for a declaration that he 
is a trustee of a property which is neither alleged nor found to be a true 
pioperty created or existing for a public purpose of a charitable or 
religious nature is not a falling within S. 92, C. P. Code, because neither 
the subject-matter nor the reliefs claimed are such as are contemplated by 
S. 92, C. P. Code. Hence a reference to arbitration in such suit is not 
invalid or prohibited. Gurumukh Sineh v. Lain Sineh, I.L.R. fI946> 
Kas. 558 = 277 Ind.Cas. 61 =A I R. 1947'Sind 74. 

1058. Matrimonial dispute. —The terms of this section are exceptio¬ 
nally wide and the court has jurisdiction to refer for the decision of 
arbitration any matter in dispute in a martimonial suit and arbitrators 
are competent to pass an award in respect of such disputes. The Court 
can pass a decree in terms of such an award. Ramuddamma v Kashi 
Naidu, A.I.R. 1945 Mad. 269. = (1945) 1 M.L.J- 396; but see Kalabatu v. 
Probh Dayal, 45 Ind.Cas. 163 ; Malku v. Sardar, A.I.R. 1925 Lah 394 • 
Hira v. Dina, 37 P.R. 1895. 


Under S. 21 parties to any suit may apply for an order of reference 
to arbitration. A suit under Dissolution of Muslim Marriage Act is a 
suit which the meaning of s. 21. Therefore the provisions of the Arbi¬ 
tration Act can be legitimately invoked bv the parties to a suit under 
the Act. Faquir Mohammad v. Amina, 1936 All. L.T. 112 = 1963 All. 
W.R. (H.C.) 150 = A.I.R. 1964 All. 246. 

1059. Declaratory suit. —A suit praying for an arbitration by a 
widow to be declared invalid and not binding on the plaintiff, can be 
icferred to arbitration. Hare Shankar v. Amraoti, A.I.R. 194?“ Lah. 280. 

1060. Management of a mosque. —Where an award does not deal 
with the question of management of a moseque but only determines which 
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party could use the moseque and decides one of them to be so entided, 
such award is not open to objection. 'Hashmat v. Siddiq, A.I.R. 1927 All. 
128=98 Ind.Cas. 998 ; Muhammad v. Ahmad, 32 All. 503 ; Moazum Ali v 
Raja Ah, 46 All. 856. 

1061. Question regarding charities.—Under the laws of England 
questions aftecting charities may be referred to arbitration. Prior v. 
Hombrow, (1841) 10 L.J. Ex. 371; Att.-Gen v. Hewit, 9 Ves. 232. 

1062. Criminal complaint.—A criminal complaint cannot be 
i eferred to arbitration and therefore, the award following it cannot be 
made a rule of a civil court. Malka v. Sardar A.I.R. 1929 Lah. 394 = 30 
P.L.R. 122 = 11 L.L. J. 89=116 Ind.Cas. 215. See also, Karnini v. Birendra, 
A.I.R. 1930 P.C. 100 = 32 Bom.L.R. 639 = 34 C.W.N. 489 = 51 C.L.J. 400 
= 123 Ind.Cas. 187 = 57 I.A. 117=59 M.L.J. 82 = 57 Cal. 1302; Jones v. 
Menonethsire, (1892) 1 Ch. 173=61 L.J.Ch. 138; but see Haras Rai v. 
1 eh Cjiand, A.I.R. 192/ Cah. 465= 101 Ind.Cas. 786 ; Ramgopal v. 
'•a ties hi Lull, A.I.R. 1925 Lah. 364 ; Suhdeo v. Mangal Chand, 2 P.L. I. 
630 = 41 Ind.Cas. 812 = 2 P.L.W. 140; Jai Kumar v. Gauri Nath, 28 All 
768. An agreement to refer to arbitration in respect of non-compoundable 
c(Fence is opposed to public policy. G opal v. Lakshrni, A.I.R. 1933 Cal 817 • 
Bakhtaiuar v. Issardas, A.I.R. 1934 Sind 71 ; Thandamoyi v . Gunamoyi, 
47 Ind.Cas. 506. But a compoundable case can be referred Nihal 
Sitifrh v. Ashiawakar, A.I.R. 1930 Lah. 860=127 Ind.Cas. 705. In the 
above case Dahp Singh, J. said ; “The learned counsel next contends 
tnat if the award is looked upon as a compromise it is illegal 
because among its terms was a withdrawal of certain prosecutions 
under Ss. 325, 447 and 323, I P.C. As the last two sections are com- 
potindable by the parties and S. 325 is compoundable with the leave of 

C L ,rt l d £r nC V e f th *5 therc was ai, y illegality in the compromise.*’ 
see also, S. 34o of the Cr. Pro. Code. But where the arbitrators do 
arrogate to themselves the powers of a Magistrate, the award is invalid. 
tazail liable v. Nazir Ahmad, A.I.R. 1938 Sind 130=176 Ind Cas 490 
A criminal complaint cannot be referred to arbitration and therefore the 
.ward following it cannot be made a rule of a civil court. Malka v. 

A-*! 1 ' 394 T 30 1>LR - 122 = 11 L.L. J. 89=116 Ind. 

/ N t aH f Kls . f \ ore \ J M - Commissioner, A.I.R. 1953 Call. 415 
w f?’ Hachmva C /-said: 4 1 here is no doubt that the agreement of 
iffeience to arbitration is void it either the consideration or object thereof 
' . thc dro PP»ng of prosecution for a non compoundable offence The 
lelcvant principles admit of no doubt and arc now settled by the highest 

P r aU Win nty - S \ r J €n ° d AUtter in v- Krend^Nath! Ad R 

9.0 P.C. 100 at p. 102 states the law succinctly as follows : ‘If it was 

an implied term of the reference or the ckrarnama that the complaint 

ir 1 '; n no ! bc .further proceeded with, then in their Lotdsh.ps’ opinion 

ml. f r'' at c° n °, f rcfere,,ce or thc ekrarnama, as the case may be is 
lawful See also the case of Bhowanipur Banking Corporation v 

Durgesh NandimDassi, A.I.R. 1911 P.C. 95 (96) = 68 I.A. 144 (PC) for 

W^r Jtl °^^° f L ,° rd Alklfl ; the ohsci vation of B. K. Mookcrjee ,J ,n 
Siulhmdra v. Ganesh, A.I.R. 1933 Cal. 840 (S5I) = 43 C.W.N. 147. ’ 

In Hussain Mahomed v. Ismail, A I R. 1935 Sind 10=156 Ind Cas 

V re ’vitHtcTif t °| >seivet “ Ihe l > I ro P OSIt,on that a reference and award 
arc viuatcd if the consideration therefore or even a part thereof is the 

si idling of a criminal prosecution is not and cannot he disputed Nor 

can u be contended that it is necessarily that a prosecution Should actually 

ic pending in older that this principle should apply. But then in the 
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paesent case there was neither a criminal prosecution for a non-compoun- 
dable offence pending or within the power of the respondent No. 1 to 
threaten. All that there was, was an application to the court under S. 
476 Cr. Pro. Code. I am not prepared to hold that the withdrawal of 
an application under section 476, Cr. Pro. Code, and the fact that it 
forms part of the consideration for the reference executed by the parties 
in this case is sufficient vitiate the reference and award on the ground 
put forward by respondent No. 2” Warisala v. Mohamad. A.I.R. 1918 
Nag. 181=46 Ind.Cas. 424, distinguished. 

1063. Quasi-criminal matters.—It is not permissible to refer to 
arbitration the subject-matter of a proceeding under Chapter X of the 
Criminal Procedure Code in respect of a public nuisance in which public 
interests are involved. A jit Shaikh v. Jamatulla, 62 Ind.Cas. 335=22 
C.L.J. 511; Rajbalam v. Nawlaksh , 61 Ind.Cas. 55 = 2 P.L.T. 
66 = Cr.L.J. 327. Proceedings under s. 145 cannot be compromised nor 
can they be submitted to arbitration ; all that can be done is that there 
may be an agreement as to the mode of taking evidence as regards actual 
possession on the date of the preliminary order either by a commissioner 
or by arbitrators. Such a commissioner or arbitrators have no power to 
decide the case, but can only submit a report, and the Magistrate would 
then be bound to take the report into consideration before passing an 
order. Gangadhar v. Balkrishna, A.I.R. 1929 Nag. 285 = 121 Ind.Cas. 47. 
See also, Uttim Singh v. Jodhan Bai, A.I.R. 1924 Pat. 589 = 3 Pat. 288; 
Hamidul v. Atait, (1917) 2 Pat.L.J. 86 = 37 Ind.Cas. 513 = 1 Pat.L.W. 81; 
Hari Prosad v. Sewah , 40 Ind.Cas. 333 ; Banwari v- Hriday, 32 Cal. 552 = 1 
C.L.J. 482; Sadhu v. Mahommed , 15 C.W.N. 568 = 9 Ind.Cas. 167 = 12 
Cr.L. J. 32 ; Kalananda v. Rameshwar, 15 C.W.N. 271=8 Ind.Cas. 892 = 11 
C L.J. 729 ; but see, Tararnoni v. Gynandra, 7 C.W.N. 461 ; Jarnuna v. 
Hanuman , A.I.R. 1921 Cal. 637 ; Haldhar v. Bulaki , 44 Ind.Cas 122=19 
C L.J. 266 = 3 P.L.J. 249. 

1064. Proceedings under U. P. Agriculturists Relief Act.— 

Proceedings under S. 12, U. P. Agriculturists' Relief Act are proceedings 
in a civil court to which the Arbitration Act aplies, and hence a reference, 
to arbitration of the dispute between the parties to such proceedings is 
competent and lawful, galaram v. Dudh Nath , 3 D.L.R. (All.) 12 = 19*8 
A L.J. 296 = 1.L.R. 1948 All. 363 = A.I.R. 1949 All. 100. 

1065. Application of Arbitration Act in other Proceedings.— 

Section 52 of the Bengal Estate Partition Act enacts as follows : “Where a 
Partition has been refused to arbitration, the proceedings shall, except as 
hereinafter otherwise expressly provided, be conducted in accordance with 
the provisions of sections 506 to 522 (both inclusive of the Code of Civil 
Procedure of 1882), so far as they are applicable. 

Section 43 of the Bengal Survey Act of 1875 enacts as follows : 
“Whenever the Collector thinks it necessary to decide a dispute as to any 
boundary under last proceeding section he may, the consent of the parties 
concerned, refer the same to arbitration. The procedure laid down in 
Chapter VI of Act VIII of 1859 (the Code of Civil Procedure) shall, so 
far as may be practical be be applicable to disputes referred to arbitration.” 
Section 265 (3) of the Chota Nagpur Tenancy Act of 1908 enacts as follows: 
“Until rules are made under sub-section (1), and, subject to those rules 
when made, and to the other provisions of the Act, the provisions of the 

Code of Civil Procedure, relating to.(^arbitration.shall so far as 

may be and in so far as they are not inconsistent with this Act, apply to 
all suits, appeals, and proceedings before the Deputy Commissioner under 
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this Act, and to all appeals from decisions passed in such suits or procee¬ 
ding. 1 ' For further notes vide s. 46, post. 

1066. All parlies interested agree.—Where special jurisdiction is 
given by an Act of the Legislature, in order to give the jurisdiction, every 
cue of those terms must be complied with. Nusserwanjee v. Aleet 
Mynoodeen, 6 M.I.A. 155- The court has no power of its own motion 
to order a reference, and it can only do so under the provisions ol this 
section. Luxmibai v. Hajee, 23 Bom. 629. For a binding award, the 
parties must voluntarily refer to arbitration ; coercion of any sort by the 
court will vitiate the reference. Ali Buksh v. Kadri Buksh, 28 P.R. 1868 ; 
Kakee v. Hajoodeen , 52 P.R. 1869; Sheonath v. Ramanath, 1 Ind.Jur! 
N.S. 161 = 10 M.I.A. 413. The agreement to refer and the application 
to the court founded on it must have the concurrence of all parties con¬ 
cerned. Ghulam Khan v. Muhammad Hussain , 29 Cal 167 (PC) =6 
C.W.N. 226 = 29 I.A. 51 = 12 M.L.J. 77=4 Bom- L.R. 161 ; Basdeo v. Saras- 
watt, 64 Ind.Cas. 469 : Intiaz v. Dost Mohammad, A.l.R. 1933 Oudh 384 
= 147 Ind.Cas. 189 = 9 Luck. 73=10 O.W.N. 790; Haswa v . Mahhub, 8 
A-L.J. 645=10 Ind.Cas. 559; Patita v. Narasinga, A.l.R. 1920 Mad 
852 = 51 Ind.Cas. 155 = 42 Mad. 632 = 31 M.L. J. 538; Ghafooran v. Abdul 
A.I R. 1938 Oudh. 154 = (1938) O.W.N. 475 = 174 Ind.Cas. 766; Mian 
Rahmatulla v. Sayed Alum, A.l.R. 1938 Pesh. 47 ; Daryao v. Ratan Lai 
1944 A.W.R. (Rev.) 164 = 1944 R.D. 325. In the corresponding s. 506 of 
the C. 1 . Code the words used "all the parties to a suit" it was held that 
all the parties to the suit who were interested must concur in making the 
reference. Bykuntnath v. Nazarooddeen, 10 W.R. 171 ; Sheonath v 
Rarnnath, 10 M.I.A. 413 (427) = 5 W.R.P.C- 21; Indur Subbarami v. 

i M r^r 47 ,'nr 1 J l ?™ arkanatf * v - Atulchandra , A.l.R. 1928 Cal. 
108-46 C.L-J. 535 — 106 Ind.Cas. 509; Mukherjee J. said: "As pointed 

,F 7 1 OQ lC T ia i Committee in Ghulam Khan v. Muhammad Hossein, 
Cal. 167 —29 l.A. 51 = 6 C.W.N. 226 ; in dealing with Chapter XXXVII 
of the Code of 1882 in which the words were ‘where in any suit all the 

i agreC ' 6 a S re ^ ment u to refer and the application to the court 
founded upon it must have the concurrence of all parties concerned and 
the actua reference is the order of the court, and that large powers are 
given to the court, with the view of making the award in such case complete 

^oT r and / inal * 7 hC , ™° Td 1,ltereste d’ was added by the Code of 
1902 AWN m *° pe decision of Pitarn Mai v. Sadiq All 24 All. 229 = 
<1902) A.W.N. 19, which laid down that the words ‘all the parties to a 

S , U “ W ° Uld . n ? 1 necess arily include parties who never put in any 
appearance in the couit, and between whom and any of the parties to the 
submission there was not in fact any matter in difference in the suit " 
See also Ishardas v. Keshabdeo , 7 Ind.Cas. 68 = 32 All. 657=7 A I 1 807 ■ 
(Mod Ram v Lai Chand, 61 Ind.Cas. 451 = 14 S.L.R. 156; Subba Rao \ 
urn Q \> A.l.R. 1925 Mad. 621=48 M.L.J. 142 = 21 AI L W 49 R — 
nc ^ 839 ; Al !LV! Ba Jt sh v - Sher Muhammed 9 Ind.Cas. 195 = 50 P L.R 
~ 7 P-R- 1311; Harafrrosa/ina v. Arab, A.l.R 1924 Cal 3-Vt 7 i 
Ind.Cas. 860; Ladhu Ram\. Xanda Lai. 17 Cal 555 = 31 Cl , * 

aKSSwV'WSC- >#" & 

Uo.n. 408 = 30 Boni.L.R. 5:10=1011 In.U ... :r: A [ ['/' l'o"w' 

Lasso trial v. Kondanmal , 104 Ind.Cas. 342 = AIR 1907 sin ~, o«o * 

If\ en r k TJr b l a l V 755 = 28 1 W 558 = 110 Ind-Cas. 539 = A iR ,qo« 

148 Ind.Cas. 1168 = (.934) A L.J. 694 ; Duuuka i. FaniJra. 49 Ind.CaT 

7 2 
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262 ; Bankey Lai v. Chotey Mian, A.I.R. 1931 All. 453 = 133 IncLCas. 31 = 
^>3 All. 669; but see, Abudar Beg v. Nathumal, A.I.R- 1933 All. 739 = 147 
Ind.Cas. 869. But the rule is otherwise in partition cases inasmuch as 
in such cases all the parties to the suit are vitally interested in questions 
in relation to t h e partition. Jugrup v. Kashi Prosad, supra; Gopal Das 
v. Baijnath, A.I.R. 1926 All- 238 = 91 Ind.Gas. 930 = 48 All. 239 ; lei 
Singh v. Ghasi Ram, A.I.R. 1927 All. 563=102 Ind.Gas. 236 = 49 All. 812. 
In order to find out whether the parties have interest in the subject-mac ter 
in difference it is necessary to see the nature of the suit in which that 
question is raised and not the possibility of their having any interest in 
a future litigation which may arise as t^e result of the decree in the 
suit. Sheodahin v. Dasrath, A.I.R. 1934 Pat. 19 = 148 Ind.Cas. 512 ; 
Possumarti v. Bolan, supra; Haswa v. Mahbuh, 10 Ind.Gas. 559 = 8 
A.L.J. 786. In Dwarka v. Kedar, A.I.R- 1951 Pat. 445=6 D.L.R. (Pat; 
56, the court observed : “In Raghunath v. Ramrup, 2 Pat. 777= A.I.R- 
1924 Pat. 33, it was pointed out that it was not necessary that all the 
parties to a suit should concur in an application for an order of reference 
in order to make the submission valid and that it was only necessary that 
all the parties who were interested in the subject-matter of the reference 
should have joined in the submission.” See also Muhammad Khalil v. 
Abdul Rahim, 7 P.L. P. 644 = A.I.R- 1925 Pat. 810; Muhammad v. Abdul, 
7 P.L.T.. 644 = A.I.R. 1925 Pat. 810- It is not an invariable rule that? 
every necessary party is necessarily an interested party in all matters of 
difference between those actively litigating. There may be cases where 
a person may be a necessary party and yet not an interested party in 
regard to any matter in difference between them. A man may be ex 
parte and yet interested within the meaning of the section. Madan v. 
Nabi Baksh, 226 Ind.Cas. 241=48 P.L.R. 377 = A.I.R. 1947 Lah. 177. 
The words “parties interested” in this section are not confined to parties 
who are claiming something in their favour and do not cover a case where 
a party is pleading against his own interest. Although the action of a 
party to a suit should be detrimental to his own interest, he is nonetheless 
“interested” in the decision of the matter in difference arising between 
the parties to the suit. Ram Harak v. Mumtaz, 4 D.L.R. (All.) 70 = 
A.I.R. 1949 A. 679- 

Court has no jurisdiction to refer the matter to arbitrators where the 
plaintiff and some of the defendants agree. Imtaz v. Dost Mahomed, 10 
O.W.N. 790 = A.I.R. 1933 Oudh 384 ; Abdur Beg v. Nathumal, 1933 A-L.J. 
602; Tej Singh v. Ghasi Ram, A.I.R. 1927 All. 563=49 All- 812 = 25 
A.L.J. 606 = 102 Ind.Cas. 236; Ranga Reddi v. Chinna Sidda, A.I-R. 1927 
Mad. 1154 ; Wahed v. Ram. (1938) A.L.J. 1044- In this section the words 
• a ii t he parties interested” mean parties interested in the specific dispute 
referred to arbitration and not in the subject-matter of the whole suit where 
the two are not indentical. Lahshman v. Raghubir , A.I.R. 1956 Punj. 
249. There is nothing in the Arbitration Act which compels the parties to 
a pending suit to subscribe to one and the same application for referring 
the dispute to arbitration and there is no objection to more than one 
application being made provided they all agree on the object and method 
of the arbitration proceedings- Mahadeo v. Kamala, A.I.R. 1956 All. 51. 
The word “they” occuring in s. 21 of the Arbitration Act refers to the 
words “all parties interested” occuring at the beginning of section and 
does mean “they or any of them” as used in s. 20 of the Act. Kissen 
Gopal v. Murlidhar , A.I.R. 1962 Cal. 581. In a dispute as regards title 
between the true owner and from whom the tenant claims possession, the 



S. 21] 


PARTIES MAY APPT.Y FOR ORDER OF REFERENCE 


^ _ 571 

tenant is not a party interested in dispute. Seth Fida Hussain v. Fazal 
Hussain 1063 M.P.LJ. 248 = AIR. 1063 Madh. Pr. 232. 

1067. Order of reference, necessity of.—In order to vest jurisdic¬ 
tion in the arbitrator to deal with a pending suit it is necessary that, the 
court should make an order, referring- the suit to him and shall specify the 
order such time as it thinks reasonable for the making of the award. 
Kunheen v. Kunhifmthunrnin A I R. 1050 Kcr. '111 = 1058 Ker LT °07 
= 1058 Kcr L.J. 207 = 1058 Ker I. f. 260. 

1068. Reference through Court—Application hy only some of 
the interested parties.—Before anv matter involved in a suit pending 
in a court can be referred to arbitration under this section, (a) there 
must be an agreement amongst all the parties interested that any matter 

e suit shall he referred to arbitration ; 
(h ) any come to such an agreement then thev have to make an appli¬ 
cation in writing to the court concerned ; and (r) thereafter the court 
has to pass an order referring the dispute to the arbitrator agreed upon 
between the parties. Thus the foundation of the jurisdiction of the 
court to make such an order is an agreement between and an application 

^A b I V R th ^95Tp" i^T(r% Khe,Ur<,m V ' KaShm!ri - 61 H 1 " 1 ^ L R 

mrtl ^ he n r f a M*e refers a case to arbitrators, without the consent of 
paities interested he exercises a jurisdiction not vested in him hv law- 

CoT-”n995) mwT ^'44 1025 Mad ' 1209 = 50 ML T 100 = 22 L.W. 

Interested^ ? i ’ ^77 P am : ex P ° rte mi,st be consulted if 

terested. /5id. See also. T enkatararma v. Vasudeva, 96 Ind Cas <>73 

h»oS e fo°h "1° has cbose " to remain absent and allow ex parte proceed! 
ngs to be taken against him is not necessarilv a person not interested in 

he e is SU a b nerc matter ° f th ° SU,T . A " im P ortant is to consider whether 
wo. m\J ! CCeS ™7 P art Y or . *. l,ch thar if not originallv impleaded the court 
would direct him to he mined under Order T. rule 10 Sharafat Ali v 
Bhagwati, A.I.R. 1929 All. 763 = 0930') AIT 9 *q Tf ' ; c „ tat Ati v 

[j* Ct h ln eacb particular case whether anv particular oerson h interested 
the specific dispute which is referred to arbitration or not and that 

he decided from the whole circumstances of the case 
including h s conduct up to the end of the proceeding aml thc roi|rt 

^in v 10 ft *““!«} hv the written 15 statement. J^maTV. 

} 980 Smd 256 = 24 SLR. 170 = 124 TndCas 374 • 
Hassomafv. Kondanmaf. A.J.R. 1927 Sind 239= 104 Ind Cas 342 = 90 

32 R ° 44 -lg a T°K ?T aeo' 7 Wnti v * A I R. 1931 T.ah. ?26 = 

AIR 199ft Rom 948 7 1 n ~"J V * n d ' s ■ 348 : Mnhadav v. Dvttatraya, 

HotChand . A I R 1935 R ° m ' 408 = *"*>' v. 

mmmmmsm 

7,^0 A W^ rf - A.CR-- ?!% 

= nc Ind.Cas. »9-M Tal -l^'c 1 7" C: '' 2M 

Muhammad Alan,. A I R. 1920 T.ah. 477~= HO Ind Cas ' v ' 

v. Narastrnra Panda. ATR ]qo 0 \f,d or. o' r VVe' ' Bafta I anon a 

M.LJ. : ^ -^Vndc,? o 0 W’ 7 % 

Nathu Mai v Narnia Lai, 55 Ind.Cas. 717 = M.L. J.' H2 = 21 ' L W 7o8 = 
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A.I.R. 1925 Mad. 621 ; Dooly Chand v. Mamuji, 41 Ind.Cas. 295 = 
Lachman v. Naman, A.I.R. 1929 Lah. 174 = 118 Ind-Cas. 393; Hoswa v. 
Mahbub, 10 Ind.Cas. 559 = 8 A.L.J. 645; Subba Rao v. Appadurai Iyer, 
86 Ind.Cas- 839 = (1925) M.W.N. 97 = 48 21 C.W.N. 387 = 25 C.L.J. 339; 
Deonarain v. Sugan Chand, (1935) A.M.L.J. 89 Jot Singh 47 Cal. 55 = 
31 C.L.J. 150; Sarafat Ali v. Bhagiuati, AIR. 1929 All. 763 = (1930) 
A.L.J. 239; v. Hot Chand, 159 Ind.Cas. 188 = A.I-R. 1935 Sind 212. 
The consent of all the parties is the foundation of the courts’ jurisdiction 
to make an order of reference. Ram Harakh v. Mumtaz, A.I.R. 1949 
Al.l*,,679 = 4 D.L.R. (All.) 70. The expression “parties interested in the 
suit” in this section should not be restricted only to those persons against 
whom relief is claimed. A person against whom no relief is claimed may he 
interested in the result of the suit, inasmuch as his liability to the plaintiff 
may ultimately arise by reason of any decision that may be given in the 
suit. Subba Rao v. Appadurai, supra. Where one of the parties does 
not join the court is not competent to make a valid reference. Mahomed 
v. Muhammad, 31 P.L.R. 55 ; Venkata Subbaraya v. Venkataramayya, 126 
Ind.Cas. 735 = A-I.R. 1930 Mad. 646. Where parties have a common 
interest it is not sufficient that certain persons should go and seek to refer 
the dispute pending between them and the other party to arbitration, 
without taking steps to consult the other persons who had such common 
interest and to get their authority to represent them on their behalf. 
Hashmat v. Siddiq, A.I.R. 1927 All. 128 = 98 Ind.Cas. 998. A partv who 
is entitled to maintenance in a suit need not be joined. Sabta v- Dharam, 
35 All. 107. Where two out of three defendants have confessed judgment, 
the third is competent to refer it to arbitration. Faiz Ali v. Ashraf, A.I.R. 
1929 Lah. 177 ; Brij Raj v. Ramnath, A.I.R. 1925 Oudh 201. A proforma 
party need not join. Ramindcr v. Mohinder, 190’ Ind.Cas. 399 = A.I.R. 
1940 Lah. 186. 186 ; Fauzdar v. Emperor, A.I.R. 1926 All. 261 =91 Ind.Cas. 
815 = 27 Cr.L.J. 143 = 48 All. 236 = 24 A.L.J. 239. Where an award is declared 
invalid because one of the parties to the proceeding did not join in the 
teferencc the award cannot be upheld in part if the decree is joint one. 
Mahomed v. A T anhe, 130 Ind.Cas- 291 =(1931) A.L.J. I00 = A.I.R. 1931 
All. 242. Rut now some change has been made by s. 24. Vide notes 
under that section. ... 

A reference to arbitration through court under s. 21 by one partner 
alone cannot, therefore he legalised by subsequent acquiescence and 
ratification by other partner. Firm Khetu Ram v. Kashmiri Lai, 61 Punj. 
L.R. 767 = A.I.R. 1959 Punj. 617 = 1.L.R. (1960) Punj. 10 (F.B.)- The 
jurisdiction of the court to make an order for reference in a pending 
suit is founded upon the agreement amongst all the interested parties 
that the dispute between them shall be referred to arbitration and also 
they must apply to court for making an order for reference. Even after 
agreeing to refer, either party has locus penitential to withdraw before 
the order of reference is made. Kissengopal v- Murlidhar A.I.R. 1962 
Cal. 581. 

1069. Validity of award where some of the parlies join. —This 
section does not mean that all parties who are combating the suit must 
necessarily join in arbitration, but where interest of defendants may be 
secured there is no bar to some of the contesting defendants joining with 
the plaintiff in referring the matter between them to arbitration. Bankey 
Lai v. Chotey Lai, A.I.R. 1931 All- 453 = 133 Ind.Cas. 31 =(1931) A.L.J. 
442; Raghunath v. Ramrup, A.I.R. 1924 Pat. 33 = 76 Ind.Cas. 2 = 2 Pat. 
777; Suguo Mai v- Paru Mai, A.I.R. 1930 Sind 256 = 124 Ind.Cas. 374; 
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Ayodhya v. Badar Husain, 39 All. 489 = 41 Ind.Cas. 357. The award 
binds the parties to the reference even if some of the parties interested 
were not parties thereto. 10 Pat.L.T. 53 = 115 Ind.Cas. 680 ; Ram Lachrni 
v. Narsing, A.I.R. 1953 Punj. 216. See now new section 24 inserted in 
This Act. Where in a suit for dissolution of partnership and accounts, a 
reference to arbitration is made and one of the partner docs not 
join in it, the reference is invalid- Rangareddi v. Chinsadda Reddi, 
<02 Ind.Cas. 2 = A.I.R. 1927 Mad. 1154. See also, Patita Pavana v. 
Narasinga, 42 Mad. 632=51 Ind.Cas. 155 = 31 M.L.J. 538; Subbarao v- 
Appadurai, A.I.R. 1925 Mad. 621 : Baijnath v. Narain Prasad , A.I.R. 
1927 All 614 = 25 A.L.J. 787 = 102 Ind.Cas. 608. 

1070. Reference to arbitration by one of the trustees. —Reference 
to arbitration by one of the trustees without concurrence of co-trustees 
is not competent. Lakha Singh v. Hasbhajan , A.I.R. 1958 Punj. 102 = 59 
Punj- L.R. 615. 

1071. Parties in partnership suit. —The principle that in a pending 
suit all parties must join in a reference also applies to arbitration out of 
court. Disputes relating to accounts of partnership cannot be settled 
unless all the partners are joined, because the dispute involves the interest 
of all the parties which cannot be settled piecemeal by some of the'' 
partners without the consent of the others. Abdul Ghani v. Sirajuddin, 
41 P.L.R. 580 = A.I.R. 1939 Lah. 154; Jaskaran v. Ram Chand, 148 Ind. 
Cas- 1080 = 35 P.L.R. 417 = A.I.R. 1934 Lah. 483. 

In a suit for dissolution of partnership and accounts, the parties 
having no dispute with the signatory partners, are “parties interested” 
which the meaning of S. 21. Hans Raj v. Surjit Singh , A.I.R. 1963 
Punj. 252. 

1072. Reference by Companies.— Under section 152, Companies 
Act. 1913, before d'e Arbitration Act, 1940. came into force a company 
could only enter into an arbitration under the provisions of the Arbitration 
Act of 1899, and consequently companies were outside the scope of Sch. 
2, C ; P. Code and were precluded from making a reference under that 
provision. Catholic Bank v. Albuquerque, A.I.R. Mad. 308 (F.B.). 

1073. Reference by a partner. —Although a reference by a partner 
without authority is not valid still where on a reference bv a managing 
partner, substantial justice has been done, the award cannot be interfered 
with- Harprasad v. Bhagreati, A.I.R. 1933 All. 921 ; Bhagwan v. Hiraji, 
140 Ind.Cas. 519 = 34 Rom.L.R. 11I2 = A.T.R. 1932 Bom. 516. In other 
cases, it is not a part of authority of one partner of a firm to refer a suit 
to arbitration to which the firm is a party. Rajendra v. Pan no . 138 Ind. 
Cas. 386 = 36 C.W.N. 8 = A.I.R. 1932 Cal. 3'I3 ; Dixvan v. Punjab National 
Bank, 133 Ind.Cas. 558; Jirean Mall v. Paras Ram . 188 Ind.Cas. 906; 
Radha v. Asha, A.I.R. 1926 Lah. 91=7 I.ah.L.f. 603; Mohammad v. 
Drearka, 6 Ind.Cas. 63—11 C-I..J. 658 = 14 C.W.N. 1106: (lopal v. 
Baijnath, A.IR. 1926 All. 238 ; Ram Bharosa v. Kathu, 22 All. 135 ; 
Govinda v. Nihal, A I R. 1925 Lah. 61=84 Ind.Cas. 726 ; Chanda v. 
Venugopal. 43 Ind.Cas. 508; Bhagrean v. Hiraji, A.T.R. 1932 Bom. 516 = 
34 Bom-L.R. 1112. But the award may be binding between the parlies 
to the agreement. Jagannath v. Dinanath . 134 Ind.Cas. 99 = I.R- 1931 
Cal. 867. The manager of a joint Hindu family is entitled to refer to 
arbitration disputes on behalf of the coparcenary business or firm. Shen 
Dayal v. Mohan Lai, 122 Ind.Cas. 231= A I R. 1930 Lah. 388. See also. 
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'*;“l er priF ,, l sra ? 

Ibbns '51 p R R 'lSof 2 /r n\"‘A. v - B,ta K abntt > '70 P.R. 1883; Ram das y. 
Iachmil PR 188 -£ B) 1 Ch "oh„r v. /«,. 64 P.R. 1870 ; Hari Sin ? h v. 

v. cZ’ham 9 M,;, ZZM u' ? V' R 5 = 1 ^.Cas. 937 ; C/nJram 

ciuently ratified hv * * n ^ ut ^ 1 5 )risc< ?. act of an agent can be subse- 

a reference to arhl^r- PrlnClpa ‘ v - *>»*«>. 24 Cal. 469. Where 

describing them, W3S made . by certain persons of a community 
was given bv the ' . repicsen ^ atlvcs of a community and an award 

.»£ s?'?s, 4 e snt « & 

ommumty^provcd. Hasm at v. 98 Ind.Cas. 998 = A.I.R. 1927 

Ail. Weie the power of attorney did not authorise the a?ent to 

nrbitradon Ind an^!" Ut , neverthcles j the a £ent referred a pending suit to 
of the reference WaS ? aSSed a , ml the P r, ' nc: P aI who was not aware 

over is entTded to Ins??^ t0 k ” W ° f , 1 °?V af '« the proceedings were 
cr, is entitled to institute a suit challenging the validity of the award 

Sonarman v. Karuppiah, (1933) M.W.N. 1475. ^ 

actinp-^^r n ^r^f r -f n ^ e vv ^ attorney, pleader or counsel—An attorney 

to refer a L nZ rT d the Power to conduct a suit has no power 

purpose Rnt/J/ arbitration unless he is authorised specifically for that 

193? Cal d Z v - Pa ^ a Lai, 138 Ind.Cas. 381 =36 C.W.N. 8 =AI.R. 

reference to arWr P cac ^ er has no authority to apply for makine a 
him ?w 9 ° n U Pj ess 1 hls vakalatnama is so worded as to give 

48-ATR M V SP ^ C o lfica " V * Hifssainbhai v- Bansilal, 79 Ind.Cas. 

Pami’ii'iJrn 19 jr r**?* She ° Das v - Brijnandan. 7 C.W.N. 343. 

JaZl V'Tn* K ahc . ha ™ n - l 9 AU 429 = 4 A 1 -T 342 = (1907) A.W.N. 139 : 
r^c 9 C 9 T r a P eSwa . r '> A* Ind.Cas. 321 : Dxoarka Nath v. Fanindra, 49 Ind. 
V as ' , ’ Lwxmtbat v. Wedtna, 23 Bom. 629=1 Bom.L.R. 617 Goor GA M «- 
rter v. Joogol, 1 W.R. 80: Wazeera v. Mookim, 11 P.R. 1869: but see. .Sr/ 

loan c" V £l 7,/ <?4 Ind.Cas. 845 : Thadomal v. Meghraj, A.I.R. 

. . l bind 190. Bur where he is specially authorised, he can put his 

to the application for arbitration. Guranditta v. Pokhar Ram 
IO 4 Tnd^Cas. 202 = A.T.R. 1927 Lah. 362: Dab Singh v. Man Chand , 46 
I -L.R. 348. A pleader appearing for another pleader, cannot make a 
valid reference to arbitration on behalf of the latter’s client, without a 
nahalatnama authorising him to do so. Aziz Din v. Moti Ram. 96 Ind. 
Cas. 277 = A.I.R. 1926 Lah. 563: Amir Shah v. Abdul, A.I.R. 1932 Lah. 
373. But a counsel who has limited authority cannot refer the matter to 
arbitration. Chunilal v. Hiralal, A.I.R. 1928 Cal. 373 = 32 C.W.N. 44 = 

106 Ind.Cas. 309; Madho v. Kanhaiya , A.I.R. 1946 All. 1 : but see, Amir 
Sha v. Abdul, supra. But where a counsel has been authorised to refer 
the matter to arbitration on behalf of his client, the validity of a reference 
to arbitration consented to by the counsel cannot be impugned on the 
ground that the party himself had not signed the application. Sukh Tal 
v. Maru Chand, 219 Ind.Cas. 162 = 46 P.L.R. 348 = A.I.R. 1945 34 

See also Rapulal v. Natunlal, 1962 M.P.L.T. /'Notes) 82=1961 Tab L T 


. v. cull# jjtifsumi V. xwciKMtru, I iVI.r.Lj. I. 1 INiJlCS) OZ=iyn| Jab 

1437 (inherent power of advocate to make reference under order 3 
of the C.P. Code). ’ 


r. 4 


An application under this section should be signed 

tncl 1 n 1 I 10 cpf flnmnnf th r» XL." 


1076. Agree.- _ 

by all parties interested in the settlement of the suit. Neji Puran v. Hira 
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Singh, 1 Ind.Cas. 147 = 0 A.L.J. 553. The application should be presented 
by all the parties so interested. Aliran Bakshi v. Slier Aluhamaii, 1) 
Ind.Cas. 195 = 50 P.L.R. 1911 = 17 P.R. 1911; Ghularn v. Mohammad, 
25 P.R. 1902 = 12 M.L.J. 77=25 Cal. 107=29 l.A. 51 ; Indur Subbaramy 
v. Kandadai, 20 Mad. 17 ; Rarsiah v. G hansham, 9 C.W.N. 873 ; see 
A la dan v. Nabi, A.I.R. 1917 Tab. 215. 

1077. Party to the reference.— Where nobody signs on behalf of 
a party and nobody proposes to verify the petition before the court on 
his behalf, he is not a party to the rcftrence to arbitration. Mahomed 
v. Nan he, 130 Ind.Cas. 291 = 1931 A.L.J. 100 = A.I.R. 1931 All. 242. 


1078. Where one of the parties is a minor. —“This section makes 
no reference to the procedure to be adopted where one of the interested 
parties is a minor. However Order XXXII, rule 7, Civil Procedure Code, 
deals with the jnocedure to be followed where a next friend or guardian 

of a minor enters into any agreement or compromise.In my opinion 

this view is well-founded. I he precise point arose in a case decided by 
a l ull Bench of the Allahabad High Court in iMariam Bibi v. Amina Bibi , 
A.I.R. 1937 All. 65 = 165 Ind.Cas. 99 = I.L.R. (1937) All. 317 = 1936 A.L,J, 
1333 (F.B.). The Full Bench, of which, I was a member held that para. 
1 of Schedule 2 of the Civil Procedure Code was subject to the provisions 
of Order XXXII, rule 7”. Per Hawies C.J. in Kcdar Nath v. Basant Lai, 
A.I.R. 1939 Pat. 278 = 18 Pat. 271=193 Ind.Cas. 422 = 20 Pat.L.T. 170 
= 1939 P.W.N. 157 ; Chabba Lai v. Kalu Lai, A.I.R. 1946 P.C. 72 = 1946 
M.W.N. 161=50 C.W.N. 465. See also, Loung Tahir v. Ram Singh, 
A.I.R. 1940 Sind 178 = I.L.R. (1940) All. 327. Merely obtaining an order 
referring the matter to arbitration is not sufficient. The court must first 


be asked on behalf of the minor for its leave to permit the guardian to 
agree to a reference to arbitration and the court must expressly record its 
reasons for giving or referring such permission. It is only after obtaining 
the leave of the court that the guardian can agree to a reference to arbi¬ 
tration and any agreement without such leave will render all subsequent 
pioceedings invalid at the option of the minor. Ibid. See also Tijaya 
Ramayya v. Venhatasubba Rao, A.I.R. 1917 Mad. 672 = 32 Ind.Cas. 881 = 
30 M.L.J. 465 = 39 Mad. 853 ; Sadasivappa v. Sangappa, A.I.R. 1931 
Bom. 500 = 134 Ind.Cas. 1221 =33 Bom.L.R. 1033; Nurual Anwar v. 
G olenoor Bibi, A.I.R. 1934 Cal. 845 = 153 Ind.Cas. 289 = 52 C.L.j. 521 ; 
Chenna v. Veeraswami, A.I.R. 1933 Mad. 862; Hanuman Rai v. ' Jagadis 
Rai, A.I.R. 1916 Pat. 223 = 35 Ind.Cas. 675; (Janesh Rao v. Tuljaram 
Row, 36 Mad. 295=19 Ind.Cas. 515=40 I.A. 132 = (1913) M.W.N. 575 
= 25 M.L.J. 150 (P.C.). In the last named case their Lordships of the 
Privy Council observed : “No doubt a father or managing member of 
a joint Hindu family may under certain circumstances, and subject to 
certain conditions, enter into agreements which may be binding on the 
minor members of the family. But where a minor is a party to a suit, 
ami a next friend or a guardian has been appointed to look after the 
right and interests of the infant in and concerning the suit, the act of 
Mich next friend or guardian are subject to the control of the court.” 
See also. Chajju Mai v. I'ailoki Nath. A.I.R. 1916 Lah. 665 = 96 Ind. 
has. 748=17 P.L.R. 729 ; ilannman Rai v. Jagadis Rai, 35 Ind.Cas. 675; 
Jumnarnal x. (inrdinomal , 83 Ind.Cas. 9I3 = A.I.R. 1921 Sind (il — 17 
S.1..R. 21 ; Lahshmana v. Chinna l hambt, 24 Mad. 326 ; Alma Ram v 
Bhila (lan pat, 19 Ind.Cas. 424 -15 Bom.L.R. 223: Chiwanbhai v 
Keshavlal, 73 Ind.Cas. 464 = A.I.R. 1923 Bom. 402 = 47 Bom. 721=25 
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Boin.L.R. 443 ; Pragdas v. Girdhardas, 26 Bom. 76 = 3 Bom.L.R, 431; 
Lakshmana v. Chinnathambi, 24 Mad. 326. 

In Muhammad Ibrahim v. Allah Baksh, 52 Ind.Cas. 327 = 145 P.R. 
illJy the court observed : “I'he first contention raised before us is that 
the lower court, having found that the plaintiff's next friead did not 
obtain an express sanction ol the court before referring the case to the 
arbitration ol Pandit Ram Nath' was wrong in dismissing the plaintiff’s 
claim. In suport of this contention the Full Bench ruling of this court 
in Ganesha v. Mulchand, 15 Ind.Cas. 161=95 P.R. 1912=159 P.W.R. 
1912, and the provisions of Order XXXII, rule 7, are relied upon. On 
behalf of the defendants-respondents it has been argued that the provi¬ 
sions ol Order XXXII rule 7, are applicable to an application referring 
a matter to arbitration, inasmuch as it is neither an agreement nor a 
compromise within the meaning ol this rule. The decisions of the 
Allahabad High Court are cited by the learned counsel in support of 
his contention, namely : (1) Hardeo Sahai v. Gouri Shankar, 28 All. 35 
= 2 A L.J. 493 = 1905 A.YV.N. 171 and (2) Lutawan v. Lachiya, 21 Ind. 
Cas. 989 = 36 All. 69 = 12 A.L.J. 57. The first was a decision under 
sections 462 and 506 of the old Code of 1882. The second decision is 
under the new Code and is certainly in point and supports the argument ; 
but it is opposed to the Full Bench ruling of this court.” 

In the Full Bench case of Mariam v. Amina, A.I.R. 1937 All. 65 = 
167 Ind.Cas. 99 = I.L.R. (1937) All. 317=1936 A.L.J. 1333 (F.B,), Iqbal 
Ahmed /. thus explained the Full Bench case of Lutawan v. Lachiya, 
{supra) ; “As the decision in Lutawan’s case, {supra) turned on another 
point, the observations of two of the learned Judges quoted above, 
though entitled to great weight were mere obiter dicta, but the view 
taken by them is not shared by any of the High Courts in India. In 
Vijaya Ramayya v. Venkata Subba, {supra) Chajju Mai v. Tarloki, 
A.I.R. 1926 Lah. 665 = 96 Ind.Cas. 748 = 27 P.L.R. 729, Sadashivappa v. 
Sangappa, {supra) and Golenur Bibi v. Abdul Samad, {supra) the con¬ 
trary view was taken and it held that leave of the court under Order 
XXXII, rule 7, must be obtained by a guardian ad litem of a minor 
for agreeing on his behalf to refer through court the subject-matter of 
a suit to arbitration. It is therefore manifest that the weight of authority 
is decidedly against the view expressed by the two learned Judges in 
Lutawan’s case, {supra). Apart from this I, with all respect, am unable 
to agree with the learned Judges in holding that the replacement of the 
word ‘desire’ with the word ‘agree’ was a mere slight verbal change and 
the weight could not be given to this alteration in the new Code. The 
word ‘agree’ is a technical term and must be interpreted in its technical 
sense. Where the parties to a suit consent to refer the matter in dispute 
to arbitration the consent amounts to an agreement as defined by the 
Indian Contract Act and in the absence of anything to the contrary, it 
must be assumed that the word ‘agree’ was used by the Legislature in 
that sense.” See also, Nurul Anwar v. Golenur Bibi, 59 C.L.J. 521 ; 
Hanutnan Singh v. Rant Lakhan, 128 Ind.Cas. 437 = 1930 A.L.J. 923 = 
A.I.R. 1930 All. 646 ; Ponuayya v. Supparnrnal, A.I.R. 1946 Mad. 391 ; 
Debidas v. Keshab, A.I.R. 1945 All. 423. 

Where a partition suit is referred to arbitration and the arbitrators 
accept a compromise consented to by all the parties and by the guardian 
on behalf of the minors but without the sanction of the court under 
Order XXXII, rule 7 of the Civil Procedure Code, the absence of the 
court’s sanction does not render a decree passed on the compromise void. 
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but only voidable at the option o£ ilie minor. Chenna v. Veeraswami, 
38 L.W. 927 = A.I.R. 1933 Mad. 862 = 65 755 ; but see Subra - 

mania v. Biravaperumal, A.I.R. 1935 Mad. 1068 = (1935) M.W.N. 992 = 
69 523 = 42 M.JL.YV. 612 = 158 Ind.Cas. 713. It minors success¬ 

fully challenge an agreement to refer as not made in compliance with 
sub-rule (1) of rule 7, it is avoided against all parties under sub-rule (2). 
Chabba Lai v. Kallu Lai, A.I.R. 1946 1\C. 72. 

1079. Power of a Karta of a joint family. —The sole adult 
member can as Karta maintain a suit on a mortgage executed in favour 
ol the family and where the minor members have been added as pro-' 
forma defendants it is open to the manager to exempt the latter from 
the suit and after the court does so refer the matter to arbitration. 
Raja Ram v. Gopi Nath, 133 Ind.Cas. 416 = A.I.R. 1931 All. 721 ; Ram 
Ritas v. Bircc/i, 12 Pat.L.T. 733. A reference to arbitration made by 
the manager of a joint Hindu family consisting of himself and his sons 
is binding upon the sons unless the father's act was tainted with fraud 
oi collusion or was otherwise done in bad faith. Guran Ditta v Pokhar 
Ram, 104 Ind.Cas. 202 = A.I.R. 1927 Pah. 362. bee also, Ranga Ram 
v. Saligiam, 11 Ind.Cas. 481 = 14 C.P.J. 188 ; Jagannath v. Alannu Lai 

AIL 231 ; (1894) A.YV.N. 60; Upparachingappa v. Goddam, 50 Ind. 
Cas. 471=9 M.P.W. 314. For further discussion vide p. 19 {supra). 

1080. Effect of consent subsequently given. —What gives the 

court jurisdiction to refer the matter to arbitration is the consent of all 
parties. Consent subsequently given cannot give jurisdiction to the 
coui t which it does not possess at the time when it referred the matter 
to arbitration. A person, therefore, who was not a party to the reference 
cannot be subsequent!) appearing before the arbitrator and giving his 
consent to die arbitration proceedings render them valid. In such a 
case there is not morely an irregularity but the foundation of the court's 
jurisdiction is taken away and the award is absolutely void. Subba Rao 
v. Appadurai, 86 Ind.Cas. 839=A.1.R. 1925 Mad. 621 =48 M.L T 142 = 
21 M.L.W. 498 = (1925) M.W.N. 97. J * 

1° 81 . Award according to agreement is valid though incomplete. 

When it appeared from the evidence on the record that the parties 
agreed, to the settlement of the dispute in a certain manner and gave 
up the remaining points which rhey apparently considered to be trival 
the incomplete character of the award cannot be considered to be fatal 
to its validity when the arbitrator gives his award according to the 
agreement Bhola Ram v. Hukum Chand, A.I.R. 1929 Lah 831 = 117 

dtan'% 89 ‘ 7 Cf - ^rbari Lai v. WVm, Malik, 56 Ind.Cas. 115 ; Gobal 
dfian Das v. Jai Kishan Das, 22 All. 224 = (1900) A.W.N. 52. 

1082. Reference in pending suit beyond scope of sud.— Where in 
pursuance ol an agreement between the parties to get both matters in a 

court 5 U with n a IIKmCrS OUl ° f sult dccided b Y an arbitrator through 
the couit, with a view Lo put an end to the pending litigation t 

reference is made by the court to arbitration, the reference R vid u c d 

by illegality at its inception, and the award made on such reference 

cannot be enforced either as an award in the suit or as a compromise 

by a sepaiate suit. Lakshminarayan v. Na<mmma 158 InilTis wri 

( .9*r>) M.W.N. 1053 = 42 L.W. -08 = A.I.R." .935' Mad.' fo't In h = c 

course of the judgment the court observed • "The nl.imiii » l " C 
appellants base their acumen,* ntainly on' the 

Karayan lyenger v Ir.payyn, A.I.R. 1920 Mad. 366 = 92 Ind Cas 847 
where n was held that when there was a reference to arbitration through 

73 ° 
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court and a separate agreement by the parties that the arbitrators should' 
deal with matters not vvithin the scope of the suit, though the award 
is invalid under para. 15, read in the light of para. 3, Schedule 2, Civil 
Procedure Code, yet the agreement between the parties, that these 
matters outside the suit should be settled by the arbitrator, is binding 
upon them and it may form the subject of a separate suit. With 
reterence to that ruling, it must be observed that in the present case 
mere is really no agreement subsequent to the agreement to refer matters 
to arbitration. The agreement embodied in Ex. A. is essentially an 
agreement by the party to get both the matter in suit and some matters 
out ol suit decided by the arbitrator through the court, with a view tof 
put an end to the pending litigation. Apart from this reference through 
court, there was no agreement at all, and if the reference through court 
broke down, the prospect of putting an end to the litigation ceased, 
and the whole foundation of the agreement goes, and there is nothing 
left which can be enforced. I take it that this is the line of thought 
which must have formed the basis for the decision in the case of 
Bodachari v. Muniyachari, A.I.R. 1921 Mad. 709 = 65 Ind.Cas. 92, 
wherein a Bench of this court, in a similar case found that ‘an award 
undej an invalid reference being itself invalid gives no rights either as 
an award or as a compromise.* 

“It has been argued that the authority of this case is taken by a Full 
Bench decision, Subbaraju v. Venkatarama Raju, A.I.R. 1928 Mad. 1025 
= 113 Ind.Cas. 632 = 55 M.L.J. 429 = 51 Mad. 800 (F.B.), wherein it is 
held that s. 89, Civil Procedure Code is not a bar to a decree in terms 
ol an award based on an extra-judicial reference to arbitration being 
passed in a pending suit. It is true that their Lordships considered 
Bodachari v. Muniyachari, supra, and dissent from it so far as it relates 
to the applicability of a bar under s. 89 of the Civil Procedure Code, 
to the recording of a compromise as a result of an extra-judicial reference 
to arbitration, but there is no dissent from the decision in the previous 
paragraph of the judgment in Bodachari v. Muniyachari, supra, to the 
effect that the award under an invalid reference being itself invalid, 
gives no rights either as an award or as a compromise. It seems 
to me that the decision in Bodachari v. Muniyachari, supra, must: » 
rest on the logical conclusion that though an agreement to compro¬ 
mise a suit may be enforced in separate proceedings, there can 
be no such agreement for private compromise where the whole 

tenor of the agreement in question contemplates an award through 

the intervertion of the court”. See also. Ram Partab v. Durga Prosad, 

92 Ind.Cas. 633=A.I.R. 1925 P.C. 293; Mahomed Ali v. Charat 

Singh, 80 Ind.Cas. 596 = A.I.R. 1925 Sind 51 ; Taranath v. Manik, 

14 W.R. 469; Merali v. Sheriff', 12 Ind.Cas. 687 = 36 Bom. 105 

13 Bom.L.R. 1017. An agreement to recognise an award beyond the scope 
of the disputes mentioned in the reference is void and is not binding 
on the parties to the reference. This principle applies with greater force 
to an award passed on a reference made through the court, in a pending 
suit, as in that case the arbitrators derive their authority from the court 
and their award must be confined to matters in dispute in the suit. 
Parasrani v. Topandas, A.I.R. 1928 Sind 81=21 S.L.R. 253 = 102 Ind. 

Cas. 183; Naraindas v. Kewalram 11 S.L.R. 43=42 Ind.Cas. 706; but 
see Ramchand v. Gobindram, 13 S.L.R. 75 = 53 Ind.Cas. 337. If the 
parties to a suit apply to the court for an order of reference with regard 
to the matter in difference in the suit and on the same day make a 
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reference to arbitration without the intervention of the court with regard to 
other matters in dispute between the parties by a separate agreement, the 
order of reference bv the court with regard to the subject-matter of the 
suit cannot be questioned on the ground of illegality or invalidity. So 
also if the parties in their application for reference to arbitration with 
regard to matters in difference in a suit put in other matters of difference 
but the court make a reference to the arbitrators only with regard to the 
matters in difference in the suit without anv objection of the parties, such 
reference is not illegal. Jatindranath v. Manindranath, A.T.R. 1927 Cal. 
52 = 44 C.L.J. 224 =98 Tnd.Cas. 803. Court which has no territorial 
jurisdiction to decide a matter cannot refer it to arbitration. Guardian 
Assurance v. Thakur Shiva. A.T.R. 1937 All. 208 = 1937 A.L.J. 98 = I.LR. 
1937 All. 234 = 167 Ind.Cas. 897. See also, Lodharam v. Rafa Ram, 112 
Ind.Cas. 262=10 L.L.J. 242 = A.T.R. 1928 Lab. 730: Naraindas v. Valabh- 
das. 111 Ind.Cas. 425 = A.I.R. 1929 Sind 1=23 S.l.R 299. 

1083. Reference to arbitration in pending suits—Parties. —It is 

not necessary that all the parties in a suit should concur in an application 
for an order of reference to an arbitrator. It is onlv necessarv that all 
parties interested in the subject-matter of the reference should join in 
t ^ 1 f*j* , ^ >rn,SS ^° n ‘ Further, f hc parties to a reference cannot challenge the 
validity of an award on the mere ground that one of the parties to the 
suit was not a partv to the arbitration. Gummnrty v. Naradnha, A.T.R 
1954 Orissa, 334 ; see also A.T.R. 1951 Pat. 445 : A.T.R. 1951 Simla 183. 


Matter in difference between the parties. —Unless there is 
a real difference or dispute between the parties there is no scope for the 
operation of the clause providing for a reference to arbitration. Daxuoodbhai 
v. Abdul, 130 Ind.Cas. 588 = 33 Bom.L-R. 51 =A.I.R. 1931 Bom. 164: 
Uttamchand v. Jewa. 46 Cal. 534 = 54 Tnd^as. 285; L. & N W RY v 
Bethnpton, fI899)■ A.C.) 79 = 68 I. T.O.B. 162 : VeJchand v. Lieut Liston, 38 

Bom. 638-5 Ind.Cas. 371. A dispute implies an assertion of a right bv 

one partv and repudiation thereof bv another. Dmroodbhai v. Abdul, 
supra The existence of dispute or difference contemplated by an arbitra¬ 
tion cl a irse is an essential condition of an pre-requisite to the exercise of 
the jurisdiction by the arbitrator. Nandram v. Hanumat. A.T.R. 1954 Cal. 

for rbn . mi,st be a point of difference or dispute between the parties 
nn;nr nf d ? ,S10n ° f ^ arb,trator and it is nor enough to state what the 
«f;j 1S,>U r e or , dlffcrcnce » after the suit has been filed. Ibid See 

CaT Rsf n9f)2> ' K B 47 : Mamashten v. n„ m rshwar. 30 

r2s 9 «r ' U ' tamchand v - A Inhomcd. 23 C.W.N. 704=46 Cal 534 = 54 Tnd 

ran letrallv enl < ? l,es . tIon on "hirh the parties ioin issue, whether the court 
T TVn 7 F q .» ,nto !'• ls a d'snute within the meanintr of this section 

Z> c L f V!Tr ^ ^.3=52 Cal. 559 = 29 C.W.N 886 = 

, A.I-R19. Cal. 812. Anv agreement as contemplated bv 

in Hiff be * ween ,hc parties should clearlv set forth what are the matters 
. rbktam s tbe ™ rti « which the arbitrators are reott^ed to 

™'; W v sbouIr ' hf ' clearlv in the form of issue, 

Th ,t ■ B ,a Kun ^'" r - AIR. 19.30 All. 319 = 195 Ind Cas 583 

covers the case where the^rdes^i pTrlitio " * qime 5 cn . cral and Jr 
themselves as to how the properties 
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VL arb ,\?" at0rs - Radhe y La l v. Kanhai Lai , A.I.R. 1939 Pat. 526 = 18 Pat. 
193 — 185 I n d.Ca s - 52=1939 P.W.N. 591. An award not contemplated or 
authorised by the order of reference is invalid. It is not possible 
according to the statute law of India that one and the same arbitrationi 
should be held as to matter within the jurisdiction of the court and matters 
v. ithout the jurisdiction of the court, between the parties to the suit and 
Detween them and other persons and partly upon an order of reference 
P *.£ U1 ? d * r an a S Teement - Ram Pratafy v. Durga Prasad, 3 O.W.N. 

i? 7 n A oo R T P ‘9o 293=49 M L T- 812 tf».C.) = 24 A.L.J. 13=43 C.W. 
I\. 14 = 92 Ind.Cas. 633 = 53 Cal. 258 = (P.C.) = 28 Bom.L.R 217 ; Souda - 

mint v. Go pal, 28 Ind.Cas. 557=19 C.W.N. 948- 


Before arbitrators get jurisdiction to decide a dispute, it must be clear 
that it is referred. Where the reference to arbitration is not clear as to 
matters referred, courts should not be unreasonable or unduly technical 
in construing the document when it is drawn up by persons not familiar 
with law and legal phraseology ; but at the same time the court must be 
satisfied by the language used that a matter decided was in truth referred 
to the arbitrators for decision. It does not matter whether or not the 
arbitrators genuinely believed that a particular matter was referred, and 
the final decision as to whether the particular matter was referred or whether 
a particular party had consented to refer it lies not with the arbitrators 
but with the court. Gopalarn v. Mynani , A-I.R. 1926 Mad- 752 = 50 
M.L.J.. 514 = 23 M.L.W 681=95 Ind.Cas. 740 = (1926) M-W.N. 445. See* 
also. Atlas Assurance Co. v. Ahmedbhoy, 11 Bom.L.R. 1=34 Bom. 1=1 
Ind.Cas. 14. The question of pure law as well as facts may be referred to 
the arbitrators. Soudamini v. Gopal, 28 Ind.Cas. 557 = 21 C.LJ. 27 = 19 
C.W.N. 948. See also. Stiff v. Andrews , 2 Mad. 6 : Ching v. Ching, 6 
Ves. 281 ; Young v- Walter, 9 Ves. 364 ; Mathew v. Davis, I Dow. (U.S.) 
679, GJiulam Khan v. Muhammad, 29 Cal. 167 = 29 I.A. 51=6 C.W.N. 
226. Where points of law are referred to arbitrators, they have a right to 
decide them and their decision cannot be questioned on the ground that 
it is not in accordance with the received interpretation of the law. Chhahlal 
v. Parbati, 33 Ind.Cas. 737= 19 Oudh Cas- 48. The decision of arbitrators 
on a matter not in difference between the parties not referred to them 
is null and void for want of jurisdiction. Moshalal v. Konomutty, 15 
W.R. 172. Where matters in dispute are referred to arbitration, and it 
is found that one question at issue is omitted from the reference, and that 
the award returned by the arbitrators contains no decision thereon, the 
party interested should bring omission to the notice of the court. If he 
fails to do so, the court is not wrong in not passing any order or coming 
to any decision on that point. Raj Narain v. Juggeszvar, 14 W.R. 247- 

1085. May. —The use of the word “may” in this section shows that 
the provisions of this chapter are permissible and not mandatory. Basdeo v. 
Jagannath, 131 Ind.Cas. 443=8 O.W.N. 71=O L.J. 184 = A.I.R. 1931 
Oudh 127. 

1086. At any time before judgment is pronounced.— Judgment 

in this section means only a judgment which finally decides all matters 
in controversy and not an interlocutory one which still leaves any of the 
matters in dispute undecided. A court has jurisdiction to refer the 
matters in dispute until it passes a final decree. The mere passing of a 
pieliminary decree or the tendency of an appeal against the preliminary 
decree does not prevent the court from exercising the power. There is 
nothing in s. 21 to limit the power of court to any such manner. Chidam- 
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^ram v. Subramanian (1952) 2 M.L.J. 524=65 Mad.L.W. 930 = A.I.R 
1953 Mad. 492. 

1087, “Apply in writing.”— The record of an agreement to refer 
to arbitration in the court’s proceedings which are signed bv both the 
parties and their respective pleaders constitute sufficient compliance with 
the requirements of this section, even though there is no written applica¬ 
tion to the court bv the parties. Jag Mohan v. Suraj Narain, 158 Ind. 
Cas. 300=1935 OWN 1069 = A.I.R-' 1935 Oudh 499; Walt Ullah v. 
Bhaggan, A.I .R. 1 925 Oudh 269=80 Ind.Cas. 7=28 O.C. 7: Ghisalal v. 
Ram Pershand, A.I.R. 1953 Ajmer 53. In Goodifioodi v. Seshayya, A.I.R. 
1928 Mad. 48 = 105 Ind.Cas. 105, it has been held that the provision of 
this paragraph, that the application for reference shall he in writing, is 
direct or v only and not mandatory. Sec al c o, Jayasanhara v. Naggounda, 

1 M.H.C.R. 106 : Mirza v. Bundali, 2 N.W.P. T-T.C-R. 419 ; Joggessur v. 
Kubjani, 24 U.R. 41 , Shama.sundaram v. Abdul, 27 Cal. 61=4 C.W-N. 
92; Venkatachalam v. Ramanathan, A.I.R. 1922 Mad. 429=15 M.L.W. 
111=31 M L T. 52 = 70 Ind.Cas. 410 = (I921) M.W.N. 423; Abdul Hamid 
v. Razuddin, 30 All. 32 = 4 A.L.J 694 = (1907) A.W.N. 273; Luxmibai v. 
Haji VVidina 23 Bom. 629=1 Boin.L.R. 617 ; Alahabir v. Manohar Singh 
79 Ind.Cas. 816 = 46 All. 208 = 22 A.L.J. 67 A.I.R. 1924 All- 540; Gokaran 
Aath v. Gur Prasad, 9 IndCas. 412; Jagannath v. Madho Singh, A.I.R. 
v!- /?. udh 642 : Ramautar v. Sangat, A.I.R. 1931 Pat. 920; Kutsam v. 
Ah Akbar 39 Ind.Cas. 730 = 39 All. 401 ; Nidamarthi v. GrigahattL 34 

7 aoA S Vr» 41 A I \\ uhamma <l v. Shakir Beg. 78 IndCas. 378=11 OT.J. 
407 TQD Ou 1 df } r 40; Swaminathan v. Moona China, A.I.R. 1933 Rang. 
_| )7 - R ang- I Urned Smgh v. Sobhag Mai, A I R. 1915 PC. 79 = 32 Ind 

Yak t 6 J 1=43 Cal. 290 (P.C.) : Udit Singh v. Ram Lakshan 

H9 = A I R - 1933 An - 3,3 : /«*«»"«"' v.’ 

° nl K thc . writin K °*'t <> f an application to refer a pending suit to 
at bitration but the presentation of it must have the concurrence of all 

aeree to C °re C fev n fK‘ " ° th ? r 'V?I ds ’ the P arti ^ interested must not only 
thev -.11 m f , hC t matlc * 1,1 ‘i'fference between them to arbitration but 

atrreefnl To y - u° the cou 3‘ for "'aking an order of reference. After 

the order of r/f ' Clth ^ r pai . ty has a locus penitential to withdraw before 
the order of reference is made and he mav take advantage of it Mahomed 

r a ‘ 142 Ind -Cas. 678 = 84 p I R 2 1. 

ooeinf,„ C ° Ur, A meanina of, under the old Aet.— Court includes 
appellate court. Datta v. Kedar. 11 Ind.Cas. 986 =, 8 A.I.J. 678 = 88 All 

607 : inrV'k 1 V - Ja ’, nma - 7 N.W-P. 248 IF. BA ; Suresh v. dm hi ha. 18 Cal.' 

dli 17 WR n^rn 3 ^" 1 78 = 5 I-nl lnr. 76: Bibi v.fan 

178- Tan - ; - 1 —J 2 KL.R. 267 IN.): Bhupauan v. Nunda Lai, 12 Cal 

AIR^Mm A r „ V 8^ r, %-‘ 2,0 : P " ra " Si "" h v. Bahai Sinph. 

Ia\ 84 Tn!t n ' , 319 ( t ) = 12 ’ Ind Cas 688 . In Kuban Sin ah v Mohan 

the ’ Tatter fo^arhilrTF 4 ™ R \ ,!M6 .’ th * second appeal' referred 

appointed bv court * il°" Pl cscnt.ition of application To commissioner 
Mohor Sinai l a P™pe* presentation of arbitration agreement 

H02-I47 ifdCas Irr V, R '? 33 °"< lh r > 2 110 O WN. 

C.L r449 = 4 Ind Cas '6'70 a StC A ' h "'?' h P ch '■ A l»‘^a Kumar. 10 
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v. Fakir Chand, 7 All. 523 = ( 1885 ) A.W.N. 139; Gossain v. Biresessur, 22 
W.R. 207 ; Risal Singh v. Bhola, 1906 A.W-N. 221. An appellate court 
in referring a case under Order XLI, rule 25, has no power to order first 
court to call upon the parties to the suit to agree to arbitration, or on' 
their failing to do so, to appoint arbitrators. Puna Bibee v. Khoda ' 
Baksh, 22 W.R. 396. 

1089. Court, meaning of. under tlie Arbitration Act. —Court as 
defined in the Arbitration Act does not include an appellate court and 
consequently there is nothing in that Act which enables an appellate 
court to refer to arbitration the matters in dispute between the parties. 
Abani Bhusan v. Hem Chandra, A.I.R. 1947 Cal. 93=50 C-W.N. 838 = 
227 Ind.Cas. 168 : But see Fhakur Prosad v. Baleswar, A.I.R. 1954, Pat. 
106. It is wrong to sav that the Arbitration Act does not apply to Revenue 
Court. Raghubar v- Birjmohan, 1945 R.D. 315 = 1945 A.W.R. (Rev.) 116. 

1090. Power of court to modify order of reference. —There is no 
tide except s. 151. Civil Procedure Code, which can authorise a court to 
revise its own order suoreseding a reference to arbitration. Salle Singh v. 
Mvllo Sin&h, 138 Ind.Cas. 524 = A.I.R. 1932 All. 656 : see also, Sital Das. 
v. Nihal Chand, A I R 1942 Sind 7 where it has been held that the court 
cannot compel party to refer to arbitration matter not agreed to be referred. 

1091. Proper reference—Power of court to withdraw.—Where 
certain matters before the court is properly referred to arbitration bv parties, 
the arbitrator alone can be said to be seiezed of the matter and it is incorrect 
for the court to assume jurisdiction to decide the points in controversy. 
Akhiman v. Ram, A.I.R. 1958 All. 437. 

1092. Court can cancel arbitration—when. —Whereafter a suit has 
been referred to arbitration one of the parties applies before any proceedings 
are taken by the arbitrator, to revoke the reference on the ground that! 
it has subsequent!v come to his notice that the arbitrator is connected with 
the opposite partv, the court should cancel the reference. Karam Din v. 
Mohammad, A.I R. 1937 bah 71. Under the old Act it has been held 
that the court has inherent jurisdiction to deal with allegations of miscon¬ 
duct of arbitrator even though the award is not made. Anand Das v. 
Rambhnsan Das. A.I.R 1933 Pat. 566 = 146 Ind.Cas. 1981 : Bachman v. 
MoghaL A.I.R. 1925 Pat. 720 = 86 Ind-Cac. 540. Bur under the present 
Act of 1040. "the court may remove an arbitrator or umpire who has 
misconducted himself or the proceedings" ; 7 tide s. 11(2) and notes on sub¬ 
section (2^ of section 11 supra. See also notes under s. 23 under the 
heading ‘Agreement to refer through court and ordinary agreement/ 

1093. Judcre as arbitrator. —When a judge is asked to arbitrate 
between the parties to a suit before him. he does not cease to be the court 
and become a pure arbitrator. The provisions of Chapter IV, Arbitration 
Act, as well as the provisions of Sch, 2. Civil P. C.. before that, imply 
necessarily that when a dispute in a pending suit is referred to arbitration, 
the arbitrator must be a person other than the iudge presiding in the court. 
Otherwise the provisions of that chapter would not he applicable at all. 
TIence even though the iudge purports to act as an arbitrator, he is deciding 
the dispute not as an arbitrator under the Arbitration Act but because the 
parties agreed that whatever he decides will he treated as final and accepted 
bv the parties. The provisions of the Arbitration Act would not applv 
to him- That being so. it is not necessary that the reference to him must 
be in writing and the provisions of chapter IV would not applv. Dalai v. 
Tamadar, 47 Bom.L.R. 388 = A.I.R. 1945 Bom. 478. In the course of the 
judgment the court observed : "The question, therefore, is whether-the 
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proceeding before the judge became an arbitration proceeding when he 
was asked to decide the dispute as an arbitrator. The word arbitration' 
is not defined in the Act, but chapter IV relating to arbitration in suits— 
and we are concerned only with such arbitration here—clearly provides 
that after a written application is made by the parties to refer the dispute 
to arbiraion, the court shall by order refer the matter to the arbitrator 
and shall specify a reasonable time for making the award, and that there¬ 
after the court shall not deal with the matter in the suit save in the manner 
and to the extent provided by the Act : It is further provided that in 
certain circumstances the court may modify or remit the award to the 
arbitrator or even supersede the arbitration and proceed with the suit. 
In my opinion, it is clearly implied in these provisions that the arbitrator 
in this chapter must be a person other than the judge who forms the 
court, and I agree with the reasons given by Sadasiva Aiyar J. in Chen- 
galroys Chetti v. Raghnan Ramanuja Dass, AI.R. 1915 Mad. 150 = 52 Ind. 
Cas. 569 = 37 M.L.J. 100, for holding that such an application is notone 
under Sch. 2, Civil P.C. 1908, which is now replaced by the Arbitration Act of 
1940. The view taken by Sadasiva Aiyar in 37 M.L.J. 100, which to a 
certain extent is shared by the learned Chief Justice in Sankaranarayan v. 
Ramaswamiah, 47 Mad. 39 = 72 Ind.Cas- 149=A.I.R. 1923 Mad. 444, is 
also the view taken by the Allahabad High Court in Baijnath v. Dhani 
Ram, 51 All. 903 = A.1.R. 1929 All. 747 = 51 All. 903=117 Ind.Cas. 610 


“In my opinion when a judge is asked to arbitrate between the parties 
to a suit before him, he does not cease to be the court and become a pure 
arbitrator. As I observed before, the provisions of Chap. IV Arbitration 
Act, as well as the provisions of Sch. 2, Civil P- C , before that, imply 
necessarily that when a dispute in a pending suit is referred to arbitration, 
the arbitrator must be a person other than the judge presiding in the court. 

Otherwise the provision of that chapter would not be applicable at all. 

As observed in Halsbury's Laws of England , Hailsham Edn., Vol. 1, p. 624: 

When in proceeding pending before the court the parties agree to accept 
the judge’s decision as final, it is said that they thereby constitute the judge 
as a quasi-arbitrator. The efiect of such an agreement is that the decision 
ol the judge is unappealable and cannot be questioned in anyway ; bur 
the judge is not thereby reallv placed in the position of an arbitrator and 
his decision is not, and does not in any way resemble an award.’ 


iq Mr Desai has relied on a statement of law in Russell on Arbitration , 
3th Edn., p. 34, (see now 15th Edn.. d. 99\ where it is observed that the 
subject-matter of an action may be referred to a judge as arbitrator. The 
judge in such a case is merely an arbitrator and has no special powers by 
virtue of the fact that he is a judge and his award is not subject to appeal : 

I do not think that those observations necessarily mean that the 
judge ceases to be a judge and becomes a pure arbitrator in the sense' 
that he can refer the dispute to himself and also remit the award to himself 

:. .-.at being so, k is not necessary that the reference to him must be- 

in writing, and the provisions of chapter IV would not apply.” 


t . hc i ud S c has power without the consent of the 


i .• ir • ■ t w . i. .. ink parties ro nut 

mself into the position of an arbitrator so as to decide otherwise than 

v. M'lunu l-„, 1 25 Ind.Cas. 257= AIR. 
l.M) Rang. 8. 1 he procedure extra cursurn curiae cannot be applied to 

proceedings not pending before the particular court, the judge of which 
is constituted the: ^-arbitrator but pending before another o r 

r<// 1094 Pnrf- U A I R 1949 ? a, ‘ S50==I - L R - 0*15) 2 Cal 70 

1WM. English cases and old cases under the C. P. Code. _Where 
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the parties simply agree to abide by the decision of the presiding officer, 
it is binding on them. Nausad Ali v. Mohammad Ishaq, A.I.R. 1937 Oudh 
224 = 116 Ind.Cas. 853 ; Sitaram v. Peare, A.I.R. 1925 All. 558 = 88 Ind.Cas. 
611 =47 All. 921 =23 A.L.J. 525 ; Madan Mohan v. Munna Lai, A.I.R. 1928 
All. 497 = 115 Ind.Cas. 644 ; Ganga Ram v. Jogu, A.I.R. 1934 All. 176 = 154 
Ind.Cas. 248=15 Lah. 726 ; Nidamanhi v. Ramayya, 25 Mad. 76 ; Sitanath v. 
Baikuntha ; 38 Cal. 421=9 Ind.Cas. 296; Harrison v. Wright, (1845) 13 
M- 8c W. 816 = 153 E.R. 342 ; James White v. Duke of Bucclench, (1866) 
JL.R. 1 H.I.S.C. 70 : Bustojis v. White, (1876) 1 Q.B. 423 ; Bickett v. 
Morris, (1866) L.R.H.L.Sc- 47. In Berges v. Morton, (1896) A.C. 136 = 
65 L.J.Q.B. 321, Lord Halsbury said : “My Lords, it has been held in 
this House that where with acquiescence of both parties a judge departs 
fiom the ordinary course of procedure and, as in this case, decides upon 
a question of fact, it is incompetent for the parties afterwards to assume 
that they have an alternative mode of proceeding and to treat the matter 
as if it had been heard in due course.” Lord Watson said : “There are 
several decisions of this House, in cases coining from Scotland, which 
appears to me to affirm that the judgment of a court below, pronounced 
extra cursum curiae, is in the nature of an arbiters’ award and that as a 
general rule no appeal from it will lie.” See also Ditto Singh v. Dosad 
Bahadur, 9 Cal. 575 ; Sayal Zai v. Kala Bhai, 23 Bom. 752 ; Maung Kala 
v Maung Mieh, 44 Ind.Cas. 622 ; Nidar Murthi v. Thammana, 26 
Mad. 76. 


Where the parties do not intend to constitute the trial court their 
sole arbitrator of the case the judgment of the court does not amount to 
an award and is appealable. Raghubir v- Ram Das, 85 Ind.Cas. 608 = 
A.I.R. 1925 All. 348, but see. Shahazadi Begam v. Muhammad Ibrahim, 
59 Ind.Cas. 787=19 A L.J. 14=43 All. 266; ; Bahirdas v. Nabin, 29 Cal. 
76; Nidamarti v. Thammana, 26 Mad. 76; Chinna v. Venkasami, 51 
Ind.Cas. 827 = 42 Mad. 625; Sarnbii v. Paiki, 90 Ind.Cas. 530 = A.I.R. 
1925 Nag. 463; Vithoba v. Parashram, 113 Ind.Cas. 365. So it appears 
fiom the above cases that where the court was constituted an arbitrator 


by the parties by the use of such words as 
“his decision is not appealable” or “he is 


“his decision shall be final,” 
constituted an arbitrator” no 


appeal lies from his decision. 

1095. Separate order of refrence in separate suits. —Where there 
are separate suits, separate arbitration agreements and separate order of 
icference it is irregular for the umpire to make one single consolidated 
award. Arif} v. Bengal Silk, I.L.R. (1945) 2 Cal. 70 = A.I.R. 1940 

Cal. 350. 


1096. Ss. 21 and 47—Proceedings in execution.—Proceedings in 
execution cannot be the subject of reference to arbitration. Broadly 
speaking any relief which a civil court is competent to grant and which is 
enforceable by a suit may be granted by the arbitrators. The proviso to 
S 47 makes it clear that the award may be regarded as a compromise or 
adjustment of a suit if all the parties interested consent to the award. 
The consent that is required is consent at the time when the award comes 
up for consideration * the fact that originally the reference to arbitration 
was made by consent of the parties interested would sot satisfy the 
iequiremcnts of the proviso. It may be acquiesced in or agreed to be 
tieated as an adjustment. The consent of all the interested parties is a 
sine qua non to acting upon the award and recording it as a compromise 
oi adjustment of the matter in dispute. Obviously the consent required 
under the proviso is the consent to take the award into consideration for 
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purposes of recording an adjustment. If the award is agreed to 
after it is given it oparates as an adjustment. Laxminarayana v. Venkata- 
subbiah, (1958) 2 Andh.W.R. 2542 A.I.R. 1958 Andh.Pra. 679 (1953) 1 
M.L.J. 795; I.L R. (1953) Mad. 677. 

1097. Agreement to refer to arbitration—Absence of leave.— An 

agreement for a reference to arbitration without obtaining leave of the 
court, as required by O. 32, R. 7 of C. P. C., where a minor is a party 
to litigation will render the reference and all subsequent proceedings 
founded on that reference invalid only at the option of the minor, and 
not at the instance of an adult party. The adult members are bound 
by it despite that the leave of the court had not been obtained, if the 
award is in favour of the minor or is not challenged on his behalf. Saraju 
Prosad v- Brij Narain, A.I.R. 1957 Pat. 11 = 1956 B.L.jR. 152; see also 
A.I.R. 1951 S.C. 280=1951 S.C.J. 413; A I.R. 1946 P.C. 72 = (1946) 1 
M.L.J. 339; A.I.R. 1956 Mad- 89 = (1955) 2 M.L.J. 602. 

1098. Reference to arbitration in pending suit without interven¬ 
tion of court. —If There is a reference under the Arbitration Act, relating 
to the subject matter of a pending suit, the reference and the award under 
the Arbitration Act are bad, for there cannot be two conflicting jurisdic¬ 
tions relating to one and the same matter, the jurisdiction of the court 
in the suit, and the jurisdiction of the arbitrators under the Arbitration 
Act. The rule applies even if the subject-matter of the two proceedings 
L, in part only, the same. Where the subject-matter of reference to 
arbitration outside the court and the award cannot be separated into parts, 
e.g., where the subject-matter of^the pending suit is the possession of the 
land, and the subject matter of Lie arbitration outside the court is the 
possession of the land, and that part of the award outside the court rela¬ 
ting to possession of the land cannot be separated from other parts of the 
award, then the whole award under the Arbitration Act must be said 
to be bad. Gohram v. Jumo, A.I.R. 1942 Sind 41 =I.L R. 1941 Kar 570. 
See also, Ramprotap v Durgaprosad, A.I.R. 1924 Cal. 567 = 83 Ind.Cas 
300 = 28 C.W.N. 424; affirmed by PC, in A.I.R. 1925 P.C. 293=92 Ind. 
Cas. 633 = 53 Cal. 258 = 53 I.A. 1 ; Haji Umar v. Shivaldas, A.I.R. 1921 
Sind 65 = 81 Ind.Cas. 653=16 S.L.R- 174 (F.B.) ; AlonHal v. Gokaldas, 
A I.R. 1921 Bom. 310 = 59 Ind.Cas. 53 = 45 Bom. 245 = 22 Bom.L.R 1048 ; 
Deo mat v. Khanoomal . A I.R. 1926 Sind 5 = 89 Ind.Cas. 335 ; Manghammal 
v. Thawerdas, A.I.R. 1935 Sind 184=158 Ind.Cas. 60; Kishan Lai v. 
Birchand, 1943 A.M.L.J 30. Vide notes under S. 47, infra. 

A private reference to arbitration in a pending suit without the 
knowledge of the court and without its direction is invalid and an award 
lemitting therefrom cannot be made a rule of court unless all the parties 
in the consent to the award being filed into court as compromise or 
adjustment to the suit under Order XXIII, Rule 3, C. P. Code. Indeed 
the principle has become too well settled that when once the parties have 
submitted to the jurisdiction of the court for an adjudication of the points 
m controversy between them, the exercise of such jurisdiction by court 
will not be suspended or hampered by any private reference to arbitra¬ 
tion, nor is a parallel adjudication of the same subject-matter by a nriv ate 
tribunal permissible under law under s. 47 of the Indian Arbitration Act 
an award passed on a private reference in pending suit can be enforced 
as a compromise of the suit if both parties agree to it in so much as the 
consent contemplated by the proviso is not merely the antecedent agree¬ 
ment to icfer to arbitration but the consent for the award itself. Kumhun 
v. Kumtnpathurnma, 1958 Ker.L.J. 269=1958 Ker.L.T. 207 = A I R 1959 

74 
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Ker. 414. See also Jugal das v. Pursottam, A.I.R. 1953 Cal. 690 ; Zeauddin, 
v. Abdur, A.I.R. 1952 Pat. 66 ; Chanbasafta v. Basatiagayya, 51 Bom 908 
= (F.B.); Babubhai v. Madhabji, 55 Bom. 503. 

A private reference to arbitration in a pending suit without the 
knowledge of the court and without its direction is invalid and an award 
lesulting thereform cannot be made a rule of court unless all the parties 
interested in the suit consent to the award being hied in the court as 
compromise or adjustment of the suit under order XXIII r. 3 C. P- Code. 

Kunhen v. Kunhipathumma A.I.R. 1959 Ker. 414 = A.I.R. 1958 Ker L.T 
207. 

1099* Reference to arbitration—Power of Court to pass any order 
affecting subject matter of suit. —Once a suit has been referred to arbitra¬ 
tion, so long as that reference stands, the court which has made the 
reference, has no power to pass any order, which in any way would affect 
the subject-matter of the suit- Ram Chandra v. Suraj Mai, 1943 M.L.R. 
44 (Cir.) Vide also sub-section (2) of section 23, infra. 

1100. Reference to even number of arbitrators. —It is clear from 
paragraph 2 of Sch. 1 that the case of a reference under this section where 
tne reference is to an even number of arbitrators, they are under a statutory 
obligation to appoint an umpire within the time mentioned. The pro¬ 
visions of pargraph 2 of Sch. 1, are of a mandatory character and where 
they fail to appoint an umpire any award which they may pass would 
be invalid. 1 his rule applies where there is no provision to the contrary 
in the arbitration agreement. Jawala Prosad v. A mar Nath, A.I.R. 1951 
All. 474. 

. . . . . .. 22. The arbitrator shall be appointed 

trator. m such manner as may be agreed upon 

between the parties. 

1101. N.B. —This section reproduces para. 2 of the Second Schedule 
of the C. P. Code 1908, which again corresponds to S- 508 of the Civil 
Procedure Code of 1882 and S. 314 of the Civil Procedure Code of 1859. 

1102. Appointment of arbitrator.—In interpreting section 312 
twhich corresponds to s. 21 of his Act) and 314 of the Code of Civil 
Procedure of 1859 their Lordships of the Privy Council in Sheonath v. 
Ramnath, 5 W.R. (P.C.) 21 = 10 M.I.A. 413 = 1 Ind.Jur. N S. 161, observed: 

‘ The 312th section of the Act provides that, if the parties to a suit are 
desirous that the matters in difference between them in the suit, or any 
such matters, shall be referred to the joint decision of one or more arbi¬ 
trator or arbitrators, they may apply to the court at any time before final 
judgment for an order of reference. The 314th section provides that the 
aibitrator or arbitrators shall be nominated by the parties in such manner 
as may be agreed upon between them. If the parties cannot agree with 
respect to the nomination of the arbitrator or arbitrators, or if the person, 
or persons nominated by them shall refuse to accept the arbitration, and 
the parties are desirous that the nomination shall be made by the court, 
the court shall appoint the arbitrator or arbitrators. These sections clearly 
import that the parties must either name the arbitrators or consent to the 
nomination of them by the court. They are the only provisions which 
bear upon the subject and it follows that the Code gives no authority to 
the court to force upon a reluctant party the decision of any question in 

the cause by arbitrators selected at its discretion..Their Lordships 

need hardly observe that if the appointment of arbitrators in this case 
was irregular, the irregularity was in no degree cured by the fact that there 
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were four out of five persons to whom the appellant had, on a former 
occasion, agreed to refer the matters to them in dispute between him and 
as respondent.” But where both parties could not agree in nominating 
an arbitrator, and the judge nominated one under section 314, Act VII 
of 1859, and one of the parties, six weeks after the nomination, objected 
to the Juge’s nominee, but could not show on appeal that he did not 
request the Judge to nominate someone, the appointment was held 
good and binding upon both parties. Suroop Ram v. Gobind Ram, 7 
W.R. 13. See also. Deogam bar v- Raf Prea, Marsh. 517. Before a 

Judge refers a case for arbitration, he should ascertain whether the 

persons nominated are willing to accept the office; and till he has done 
so, any nomination of an arbitrator by him, without the application or 
consent of the parties, is illegal. Hurronath v. Kashcenath, W.R. Gap. 
338. The nomination by the court is dependent on the desire of the 
parties. Fayazuddin v Arninuddin , 1 Ind.Cas. 354=6 A.L.J 351. 

Unless the assent of an arbitrator to act has been obtained, he cannot 

be regarded as an arbitrator. Ibid. See also, Bipinbehari v. Antioda, 
18 Cal. 324 ; Ringland v. Lowndes, 15 C.B.N.S. 173 ; Pugardin v- Moidinsa, 
6 Mad. 414; Shibnarain v. Ratiram, 7 all 20; Basdeo v. Kanhiyalal, 59 
Ind.Cas. 667 ; Bala Pattabhirama v. Setrarama, 17 Mad. 498 ; Dhuku 
v. Bhinak, 4 A W.N. 209 ; Ghisa v. Bhawarti, 1 A.L. J. 683. Subsequent 
acquiescence in the proceedings of the arbitrators would not validate 
the reference, if it was made by the court without jurisdiction. Faya¬ 
zuddin v. Arninuddin, (supra). See Kazee v. Hajooddeen, 52 P.R. 1869; 
Ali Baksh v. Kader, 28 P.R. 1868. 

1103. Ss. 22, 30- Arbitration agreement giving full powers to 
arbitrators. —Where the parties have given full powers to arbitrators under 
arbitration agreement to decide the case in any manner he deems proper, 
to receive evidence in the absence of one of the parties or make private 
enquiries or act on his own knowledge, such an agreement is effective 
and the award cannot be set aside on the ground of irregularities in 
procedure. Sakona v. Damndar, A I R. 1956 Punj. 243. 

23. (1) The Court shall, by order, refer to the arbitrator 

the matter in difference which he is required 
Order Of reference, to determining, and shall in the order specify 

such time as it thinks reasonable for the 
making of the award. 


(2) Where a matter is referred to arbitration, the Court 
shall not, save in the manner and to the extent provided in this 
Act , deal with such matter in the suit. 


c 11 i°e*u } l,s scctlon reproduces substantially para. 3 of the 

Second Schedule of the Civil Procedure Code of 1908, which again corrcs- 

P? n .?V° S - >08 of th ~ Civil Procedure Code of 1882 and S. 315 of the 
Civil Procedure Code of 1859. Tt sets out like two previous sections the 
initial steps to be taken for arbitration in a suit Vide Notes on Clauses. 
IIU5. scope of the section. —Tn order to vest jurisdiction in the 

shn M t t0 CCa T lh a pendinp: s,,it> h is necessary that the court 

e ail order unde, section 23(1) referring the suit to them 

sp f ec, l y m th Y orfU T surh tin,e as it thinks reasonable for 
the making of the award. It is only when the matter is referred to 
arbitration by the court in that manner that under section °3 r t 1P 
court ceases to have jurisdiction to deal with the suit or such matters 
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therein as are referred to arbitration. Narayanaswami v. Manika A.I.R. 
1946 Mad. 86 = (1945) 2 ML.J. 482=1945 M.W.N. 706. . 

1106* Agreement to refer through court an ordinary agreement. 
——An agreement to refer to arbitration placed under the direction of 
the court, cannot be treated as an ordinary contract revocable by consent 
at the will of the parties, or by one of them on pain of damages, for the 
court, must not be allowed to be trifled with nor the course of litigation 
to be confused by repeated changes of procedure at the behest of liti¬ 
gants. To this extent the statutes relating to arbitration can certainly 
abiogate the old common law rule that an agreement is revocable at will. 
Parties to reference therefore cannot merely abandon an arbitration by 
consent. Prafulla v. Punchanan, A.I.R. 1946 Cal. 427 = I.L.R. (1946) 
Cal. 398=50 C.W.N. 287 = 86 C.I,.J. 1. In the same case Akram J. 
said : Once the dispute goes to arbitration the authority of the court 

to proceed with the suit is suspended and it cannot deal with the subject- 
matter of the reference so long as the reference stands, it is only when 
the arbitration is superseded that the suit, as it were revived and matter 
in dispute can be dealt with by the court. Where a compromise is 
alleged by one party but disputed by the other, the court cannot embark 
upon an enquiry and determine whether in fact there has been a compro¬ 
mise. Such an enquiry will necessitate dealing with the subject-matter 
of the reference and that would be contrary to S. 23 (2) and S. 25 
proviso to the Arbitration Act ; but see Attar Singh v Bishan Singh, 
A.I.R. 1945 Pesh. 41/’ 

1107. The court shall by order refer.— Where the parties have 
agreed to have their dispute settled by arbitration it is incumbent on 
the court to pass an order referring the matter to arbitration. The 
omission to pass an order of reference to arbitration will vitiate the 
whole arbitration proceedings and there can be no legal award without 1 
such an order. Hurchand v. Chuttan Pal, 35 P.R. 1884- Sec also, Ralla 
Ram v. Badhawanmal , 67 P.R. 1886. The parties to a case expressly 
informed the court that they had referred the case to a certain arbitrator 
and asked the court over and over again to grant time for the preparation' 
and submission of that arbitrator’s award. It was held that the orders 
passed by the court upon the various applications for adjournment 
amounted in substance to the reference of the dispute between the 
parties by the court to the decision of the arbitrator. Kulsutn v. Alt 
Akhar, 39 Ind.Cas. 730 = 39 All. 401=15 A.LJ. 452. See also, Nida* 

?nurthi v. Garigiparti, 34 Ind.Cas. 741=3 L.W. 325. Notwithstanding 

that much time of the court may have been occupied in hearing a case, 
still the law distinctly gives the parties to a suit a right to have the 
matter submitted to arbitration if they come to an agreement to refer 
it to an arbitrator at any time before the judgment is pronounced. It is 
quite clear on the provisions set out in this section that the court has 
no discretion in the matter ; and where the parties to a suit come to an.' 
agreement in writing by which they agree to refer to the arbitration of 
certain arbitrators and apply to the court to refer the suit to them the 

court cannot reject the application because it is untimely. Mohendra Lai 

v. Fakir Chandra, 24 Ind.Cas. 610- See also, Datta v. Khedu, 8 A.L.J. 
678 = 11 Ind.Cas. 935 = 33 All. 645. The rule of law was the same even 
where the court concerned was the appellate court. Dutta v. Khedu 
(supra) ; Chirangi Lai v. Jamna Das , 7 N.W.P. 243 (F.B.) ; Jogeswar v- 
Kirtarthee , 21 W.R. 210 ; In re Sangara, Lingam, 3 Mad. 

78 (79) = 5 Ind. Jur. 76 ; Suresh v. Ambiha, 18 Cal. 507 ; Bhagwan Das v- 
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Nand Lai, 12 173 ; Russol v. Jan Ali, 17 W.R. 31 ; Muhammad v. Mirza, 
78 Ind.Cas. 378; Waliullah v. Bhagan, 80 Ind.Cas. 7 = A.I.R 1925 Oudh 
269. Where the parties to a previous arbitration appoint a new arbi¬ 
trator, the previous arbitration proceeding comes to an end. Khim 
Chand v. Bhogilal , 67 Ind.Cas. 913 = 24 Boin.L.R. 361 =46 Bom. 854. It 
was held by the Punjab Chief Court that where there was no express 
agreement to remunerate an arbitrator, he has no right of action for 
his remuneration. Kirkpatrick, In re, 22 P.R. 1897. The court also 
cannot, when there is no agreement by the parties to pay any sum as 
remuneration to arbitrators, order deposit or payment of money for 
such purpose. Mulchand v. Niranjan Das, 94 P.R- 1894 : Steel v. Roberts, 
6 Cal. 809 ; but see Girdhari Lal v. Surendranath, A.I.R. 1934 Nag. 199 
= 17 N.L.J. 153 = 152 Ind.Cas. 373, where the court observed : “In 
England it was at one time held that the appointment of an arbitrator 
was not of such a nature as to raise a demand for the payment in the 
absence of an express promise to pay him for his services- Viramy v. 
Warne, (1801) 4 Esp. 47 and Burroughs v. Clarke, (1801) 1 D.P C. 48; 
but that is not the law in England as it now stands, and it is now the 
rule that the appointment of an arbitrator must be taken to imply a 
promise to remunerate him at a reasonable rate. Wills v. Wakelcy 
Brothers, (1896) 7 T.L.R. 604. In Llandrindod Wells Water Co. v. 
Howkisley, (1904) 68 J.P. 242=20 T-L.R. 241, it was stated ‘that where 
the parlies have chosen their arbitrator, they must be taken to hav 0 
intended to pay him at the rate ordinarily charged by persons of his 
experience, and they must pay his fees, unless it is proved that the 

charges are extortionate.In the absence of any express provision 

in Schedule 2, Civil Procedure Code, for the remuneration of arbitrators, 
I am of opinion that the English law should be applied unless there is 
an express provision to the contrary. I do not consider that any such 
prohibition exist.” See also Thadomal v. Meghraj, A.I.R. 1930 Sind 
190; Bui Chand v. Thakurdas, A.I.R. 1933 Sind 300. But where there 
was no valid reference, the court has no jurisdiction to award cost 
Arunachala v. Louis Dreyfus, A.I.R. 1928 Mad. 370. When a reference 
to arbitration in a suit is a general one of the whole case the power of 
dealing with costs rests with the arbitrator. Dharu v Dildar 46 Ind 

Cas. 182; Hargolal v. Sodhi, 91 P.R. 1888. But now see section 38* 
infra, and notes thereon. 


1108. Power of Appellate Court to refer matter.— An appellate 
court has no power to refer matter to arbitration. Under section 21 only 
parties to the suit are competent to apply for arbitration as parties to 
an appeal are not authorised, the appellate Court would not be able to act* 
under S. 23. Shuknella v. Ralnnat. I.L.R. (1947) A 9 ^7=1017 A T T 
445 = A.I.R. 1947 All. 304. When an appellate Judge properly seized of 
the appeal and competent to make the reference to arbitration has made 
reference to arb.trat.on the mere fact that the award directed that the snm 
payable by one party to the other was more than the pecuniary jurisdic¬ 
tion of appellate cour. would not. retrospectively, render all previous 

H140 Lah S 186° Va K R "’“ m,er Mohtnder, 190 Ind.Cas. 399 = A.I.R- 

„„ -’i® 9 - Scope °{ 8u,, " 8er **_°o (1)—Under sub section fl) the court has 
no jurisdiction to refer to arbitration matters which are not in difference 

n’lesHin V ^ a K tCrS i"' d l, I; r< ,' nre ln a Sllit are ascertained from the 
„ P 1 , wh,c have been filed ,n the suit before an agreement and e; 
Older of the reference is made, and therefore, these differences must exist 
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at the time of the agreement and do not include differences which there¬ 
after arise. Prabodh Kumar v. Eichpolse Trading Co., I.L.R. (1947) 1 
Cal. 572 where the reference is through a court the arbitrator will, of 
necessity, be informed of the agreement of the parties, and the order 
of refeience, so that he might make his award within a time to be fixed 
by court, but where the arbitrator is fully aware of the terms of the 
order of reference, accepts the office of the arbitrator and actually decides 
the controversy between the parties by giving an award, the mere fact 
that the order of refeience was not formally communicated to him would 
not vitiate the arbitration. An arbitrator derives his authority from the 
agreement of the parties and the order of reference gives effect to that 
agreement. In an ordinary case a date has to be fixed before which the, 
arbitrator should file the aivard, but where the order of reference itself 
does not fix a date and the court subsequently intimates to the arbitrator 
the time within which the award should be filed, the irregularity if any, 
would not affect the validity of the award. Manilal v. Prahlad Das, 
A.I.R. 1937 All. 144 (S-B.) = 'l67 Ind.Cas. 21 =1937 A.L.J. 204, 

1110. Revocation or withdrawal from arbitration.—A reference to 
aibitration made undci an order of court cannot be revoked at the 
instance of a party. Nibnonee v. Mohim Chandra, 17 W.R. 516 ; 
Pestonjec v. Manickjec, 12 M.I A. T12=10 W.R. 51 (P.C.) ; Ahmad 
Abdulla Mussa v. Cassum, A.I.R. 1934 Bom. 388 = 36 Bom.L R. 827 = 153 
Ind.Cas. 949; Nagasamy v. Rungaswami, 8 M.H.C.R. 46; Nainsukh v. 
Umadai, 7 All. 273 = 1885 A.W.N. 12 ; Shoembar v. Deodat, 9 All. 168; 
Puma v. Ringa , 46 Ind.Cas. 477 ; Shconarain v. Bala Rao, 137 Ind.Cas- 
198 = 1332 A.L.J. 331 * Sultan Mohammad v. Shad, 20 All- 145; Adhibai 
v Giirsandas, 11 Bom. 99 ; Chet Kunicar v. Puttu Singh, 27 Ind.Cas. 424. 
Narayanswami v- Maniha, 1945 M.W.N. 706=58 L.W. 610 = (1945) 2 
M.L.J. 482. By adding para. 2 to s. 508 of the Code of 1882 [which is 
the same as section 23(2) ] the Legislature did not deprive the court of 
all its powers over an arbitration proceeding under its order except in 
terrain cases. The court has jurisdiction, in a proper case to grant 
leave to revoke an arbitration on good cause being shown. That juris¬ 
diction has, however, to be exercised with great care afid caution and 
should never be considered a venue for making applications from time 
to time, in pending arbitrations, with a view to obstruct the progress of 
the arbitration. IJnles 4 a strong and irresistible case is made out the 
court should be reluctant to supersede an arbitration. Ahmed v. Cassum, 
A.T.R. 1934 Bom. 388 = 36 Bom.LR. 827 = 153 Ind.Cas. 949; Pestonjee 
v- Manorkjee, 12 M.I.A. 112 (PC.). See also. Nilmonee v. Mohim 

Chandra, 17 W.R. 516. Ablakhu Koer v. Oudeen Singh, 15 W.R. 331. 
but see Pfalimbhai v. Shankersan, 10 Bom. 381 . Thoongan v. Chinna 
A fagu . A .I.R- 1927 Mad. 910 = 105 Ind. Cas. 92. Rabindra v. Jogendra, 
80 Ind.Cas. 459 = 27 C.W.N. 420 ; Chaturbhvj v. Raghubar , 23 Ind.Cas. 
758 = 12 A.L.J. 529 = 36 All. 354 : Mangar Sahu v- Bhato Singh, 57 Ind. 
Cas. 47.3 = 5 Pat.L. J.672 ; Siam v. Bhairam . 3 A.L.J. 185. 

In Bholanath v. Raghunath, A I R. 1929 All. 743 = 1929 A.L.J. 918 
t- 51 All 1010, the court observed : “Schedule 2, Civil Procedure Code, 
provides for several contingencies in which a reference to arbitration 
may be superseded by the court. We may refer to rides 5, 8 and 15 of 
that Schedule. There is no express provision which empowers a court 
to supersede an arbitration on grounds other than those mentioned in 
it. It may, however, be said in favour of the respondent that there is 
an inherent jurisdictioi in a court to intervene and supersede the arbi- 
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tration if the case fell under section 151 of the Code, viz., where such 
an order is necessary for the ends of justice or to prevent the abuse of 
the process of the court.” See also, Chaturbhuj v. Raghubar Doyal. 36 
All. 354 = 23 Ind.Cas. 758 = 12 A.L J. 529; Lachman v. Aloghal, A.I.R. 
1925 Pat. 720 = 6 Pat.L.T. 488 = 86 Ind.Cas. 540; Khilloram v. Louis 
Drefus, 52 Ind.Cas. 130=13 S.L-R. 80; Anand Das v. Rambhusan Das, 
A.I.R. 1933 Pat. 566=146 Ind.Cas. 1081 ; Gangaram v. Sumangal, A.I.R. 
1933 Sind 347 = 147 Ind.Cas- 486; Karim Din v. Mohammad Dili, A.I.R. 
1937 Lah. 71=38 P.L.R. 480= 166 Ind.Cas. 1008; Madura Mills v. 
Krishna Ayyar, A.I.R. 1937 Mad. 405; Bansidhar v. Sital, 29 All- 13; 

1112. Award dismissing plaintiff from partnership if ultravires.— 

\. Perumalla, 27 Mad. 112=13 M.L.J- 311 ; Ghulam v. Gopal Das , A.I.R. 
1933 Sind 68; Smith v. Ludha, 17 Born. 129; Adhibai v. Gursandas, 
11 Bom. 199; Pawathamma v. Subamma, A.I.R. 1935 Mad. 319=68 
M.L-J. 537. Vide also notes under s. 5 at pages 57, 60-66, ante. 

1111. Matters in difference.— Vide notes under section 21. 

1112. Award dismissing plaintiff front partnership if ultravires.— 

In a suit for disolution of partnership and accounts the arbitrator 
made an award by which the plaintiffs were given a certain sum as their 
share of business and the defendants were jointly all assets and lia¬ 
bilities of the business and if they so desired to cairy on a new 
partnership business. The award was held not to be ultra vires, Sm. 
Padmabati v. Parmalat Paul . A.I.R. 1959 Cal. 156=1958 C.L.J. 364. 

Shall in the order specify such time as it thinks reasonable. 
I he fixing of the time by the court within which the arbitrators have 
to make their award is mandatory and not directory and where the 
order does not fix time limit for return of the award the reference is 
a nullity. It is not however necessary that the time should have 
specified in the order passed on the application itself. Ramakrishnamma 
v. Lakshmi, I.L.R. (1958) Andha Pra. 166 = A.I.R. 1958 Andh. Pra. 492 
In Raja Narain Singh v. Bhagiuat Kunwar, 13 All. 300 (303) = 18 I A 
55 = 15 Ind. Jur. 283, Lord Morirs said : “Their Lordships are of 
opinion that s. 508 is not merely directory but that it is mandatory and 
imperative.” See also, Nusurwanji v. Meer Alynodeen, 6 MIA 134 

In ah' Gobind(i v - K(lle > 10 W.R. 206; Lachman v. A prohash, 

»°a^i •rlo 9= ?T L - 1 ' 144 = ( l<)08 > A.W.N. 59; Churnbal v. Harm Ham. 
» j 8 : Mohan Lal v - Bazhhan, 46 Ind.Cas. 324=5 O.L.T 205- 
on v. Jogendra, 80 Ind.Cas. 459 = A.I.R. 1923 Cal. 410 = 27 C-W.n’ 

; Maunt Lal v. Pokhardas, A.I.R. 1927 All. 141 ; Ncgi v . Hira 
1 " d S? s - . ,46 = 6 A.L. [. 333 ; Gur Das v. G arul Dkul, 9 
i 1 c J * ln R° h ! ndrn v - Jogendra (supra). Rankin J. observed : 
t te hrst part of third clause of the Second Schedule two matters are 
with uno flatu. first that when section 1 has been complied with, the 
lourt must make the order of reference. Secondly, that the court bv its 
order must fix such time as it thinks reasonable for the making of the 

same clause by its second part forbids the intereference of 

w^, r» V SaVe "I the T? nnei »<> the extent provided in the Schedule, 

c e there are three things which go together ; the court must part with 

I 1 * ]Ur ‘^ ,ct ' 0,, . to d <*ide: i, must part with it for a specified time Tud 
no more dining that time it must stand aside. If a court should 
wionglv refuse an order of reference and insist upon deciding the suit 

af trr 1 ,tS d a C,CC i VOU,d be bad a l ja,t from a »v question of the 

could a romr,“ Proceeded ,o uv 

order ot 


Ind. 
“By 
dealt 


merits. 


. . , . ■-- - .-v. .. ^ vzin i » i who uroc ply 

the suit, it could contravene an express prohibition. If bv the 
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reference no time is fixed at all, the error is of the same class : no time¬ 
limit means no control ; and the court is not authorised to abandon control 
save to the extent and upon the terms laid down ” See also, Manni Lai v. 
Pahlad Das, A.I.R. 1937 All. 141 = 1937 A.L.J. 29=167 Ind.Cas. 171 ; but 
see Ma Ngwa v. N. Mein Sein, A.I.R- 1936 Rang. 240. Where time is 
fixed for hearing of a case and not filing of an award, the defect is only 
irregularity and can be cured. Raja Hamarain v. Bhagwant Koer, 13 
All. 300 (P.C.) ; Bhagwandin v. Fakir Singh, 20 Ind.Cas. 773 = 16 Ind. 
Cas- 233. 

1114. Extension of time.—Where proceedings before an arbitrator 
have gone on for sometime, the evidence has been closed and the case is 
ready for arguments and giving of decision, and the arbitrator who had 
only obtained two former extensions of time for filing the award applies 
only for one more fortnight’s time, it is an arbitrary exercise of jurisdiction 
to refuse it and supersede the arbitration and thereby cause grave miscar¬ 
riage of justice. Chinman v. Brij Mohan. A.I.R. 1943 Oudh 117 = 1942 
O.A. 298 ; See also s. 28 infra. 

1115. Arbitrator tendering resignation.—Where an arbitrator has 
tendered his resignation to act as arbitrator takes back the resignation 
on the application of the parties and request of court and accepts fees 
and continues the proceedings, he does not become functus officio and 
no fresh order of court submitting the case to him is necessary. Kashmir v. 
Lai Khan, A.I.R. 1934 Lah. 700=15 Lah. 820=153 Ind.Cas. 385; 
Joymungul v. Mohun, 23 W.R. 420 (P.C.). 

1116. Making of the award.—The making of an award is complete 
when the arbitrators put their signatures on it. Sri Lai v. Arjun Das, 2,7 
Ind.Cas. 233 = 18 C.\V.N. 1325. Where a- court allowed the arbitrators 
to make their award within a certain time, but instead of using the word 
* make” used the word “file” and the award was made in Hindi and 
signed within that day but was filed two days later, as the arbitrators 
decided to have it translated into English, and where the arbitrators also 
before filing it took an agreement from the parties not to raise any objection 
to this being done, held that the award was made within time and was 
valid and that the use of the word “file” instead of “make” was immaterial. 
Ibid. There is nothing in Chapter IV of this Act to show that an award 
would be invalid if not filed on or before the time fixed for the filing 
of it in court. All that is required by this section is that the court must 
fix a time for the making of the award and an award would be valid if 
made within the time fixed, though not filed in court on the date fixed 
for submitting the award to court. Radhakanta v. Jaladhar, 37 Ind.Cas. 
844. See also. Ram Avlar v. Deoki Tewari, 29 Ind.Cas. 411=37 All- 
456=13 A.L.J. 653; Ammuga/n v. Annachalam, 22 Mad. 22; Umeresy v. 
Shamji, 13 Bom. 119; Sita Ram v. Bhawani Din, 26 All. 105 = (1903) 
A.W.N- 205; Asadullah v. Muhammad FJur, 27 All. 459 = (1905) A.W.N. 
47=2 A.L.J. 201 ; Srilal v. Arjundas, 27 Ind.Cas. 233; Bhagat Ram v. 
Ganda Singh, 89 P.R. 1907, Debendra v. Sarbamangala, 8 C.W.N- 916; 
Roberts v. Harrison, 7 Cal. 333 ; Mohan Lai v. Baz Khan, 46 Ind.Cas. 
324=5 O.L. J. 205. But see Shib Krishna v- Satis Chandra, 12 Ind.Cas. 
13 = 38 Cal. 522 ; Bhagwan Din v. Fakir Singh, 20 Ind.Cas. 773 = 16 O.C. 
233 ; Muhammad Yusuf v. Karim Baksh, 78* P.R. 1899. The expression 
“making the award” including the announcement of the award and the 
award cannot be deemed to have “been made” till it is announced and 
one way of announcing it is by filing in court- Harbhajan v. Mina, A.I-R. 
1928 Lah. 753 = 110 Ind.Cas. 738. See also, Gokul Chand v. Rahman, 
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59 P.R. 1907 (F.B.) ; but see Bhagal Ram v. Ganda Singh, 89 P.R. 1907. 
Where an award was declared by the arbitrators in the presence of both 
parties on a certain date but signed by them on a later date, the effecti¬ 
veness of the award is not postponed to the date on which it was signed. 
The award becomes effective on the date on which the parties are made 
aware of it. Sudhir v Bilasabati, 45 C.W.N. 223. Sub-s. (1) of s. 23 
requires that an order thereunder referring a dispute to an arbitrator 
must specify the time within which the award is to be made. What is 
imperative is the fixation of the time for making the award. But iij 
does not follow that where the court omits to specify the time in the 
order of reference but does so elsewhere in the proceedings the reference 
is bad. The mere omission to mention the date in the order of reference 
itself does not vitiate the reference. B. Subbarama A’aidu v. B. Siddama 
A T aidu, A.I.R. 1962 S.C. 671 =(1962) 1 S.C.R. 784 = (1962) 1 S.C.J. 663. 

1117, Arbitration Act Ss. 21, 23 and 33—Arbitration in pending 
suit—Order of reference—Necessity.—In order to vest jurisdiction in the 
arbitrator to deal with a pending suit it is necessary that a court should 
make an order referring the suit to him and shall specify in the order 
such term as it thinks fit and reasonable for making the award- Kunhim v. 
Kunhika, A.I.R. 1959 Kerala 414 = 1958 Ker L.J. 269 = 1958 Ker.L.T. 
-67. The substance of the whole matter as distinguished from the mere 
fonn of it. may be looked into to decide whether there is a reference to 
aibitration by the order of the court or otherwise. For after all, the 
question of the making the reference is one of procedure. But in any 
ca?e to hold an arbitration pending the suit to be valid, the action of 
court and of parties must establish a substantial reference by the court. Ibid. 


1118. Powers of court after order of reference—Sub-section (2). 

—The words “shall not save in the manner and to the extent provided in 
tiie Act, deal with such matter in the suit” in sub-section (2) of this section 
are imperative and convey a prohibition, and limit the counts jurisdiction. 
Sankar v. Chunual „ 89 Ind.Cas. 782 = A.I.R. 1926 Nag. 37. “Since the 
moment the order of reference is made the court’s jurisdiction to deal 
with the merits of the matter in difference, referred to, arbitration is 
suspended and it revives only in the event of the arbitration being 
oidered to be superseded under paras. 5. 8 and 15 of the Schedule." See 
also, Halimbhai v. Shankarsai, 10 Bom. 381 ; Jumna Koer v. Nasib Ali 
2*1 All. 312 = (1902) A.W.N. 72; Saligram v. Jhumna Kuar, 4 All. 546 = 
(1882) A.W.N. 135: Sheo Dutta v- Shto Shankar, 27 All. 53 = 1 ALT 
399; Kaikabad v. Khambatta, A.I.R. 1930 Lah. 26=12-1 Ind.Cas. 339 = 

* 4 t 2 T 3 L 668 ; Gatlesh Prosad v. Damodar, 16 Ind.Cas. 

1 Radhanath v. Haradhan, 10 W.R. 398; Aftab Beeam 

v. Abdul Majid, 81 Ind.Cas. 525 = 22 A L T. 816; Ramprotab v Duran 
ProW 3 O.W.N q 127 = A. I .R. 1925 P.C. 293 = 49 M.L- T . 81 2^Nur^v 

A afar, 17 Cal. 832; Joymungol v. Mohan Ram, 12 W R 397* Toont* 

|’<I47 ffr'r' 5 , BLR - 357 : Ben S al Silk v. Ah'ha Arif}] A.f.R 
L; H7 , ' ,(H> ’ Ganesfl v - Damodar, 10 A.L.J. 23=16 Ind Cas 177- 

Doolychand v. Mohanlal, A.I.R. 1924 Cal 7^ = 51 C il 43‘> aV‘t « iV - 7 ’ 

606 ; Prafulla v. Panchanan, 50 C.W.N. 287 = A.I.R 1946 427 9 2 

“So 1^- 597 d ^ x Kaihobafl . - (-/-<). ihe ^ obselred 2 

So long as the arbitration is proceeding, the power of the court extends 

to. to the causing the attendance of witnesses before the arbitrator (nam 

7-s 43); enlarging ihe time fixed for filing the award, if this is const 

riered necessary (para. 8 = s. 2.3); giving an opinion on a special case 

stated by the arb.trator (para. 1 1 = s. 13) and appoint anothe/arbitrator 

76 
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and umpire in certain cases (para. 5 = s. 8). The principle of these 
provisions is that the parties having by consent substituted a jorum 
domesticum of their own choice in place of the court, are bound by the 
decision, on question of fact and law, erroneous though it may be, and 
the court which appointed the arbitrator cannot interfere with the award, 
except in the manner and to the extent described above.” See also, 
Jawahar Singh v. Ml Raj, 8 All. 449 ; Ram Sarup v. Bindra Prosad, 12 O.C. 
23 = 1 Ind.Cas. 328; Parma Dat v. Bipju, 78 P.R. 1916=40 P.L.R. 1917 
= 35 Ind. Cas. 887 = 124 P.W.R. 1916; Bansi v. Gopal, A.I.R. 1928 Lah. 
849 ; Mohindra v. Suresh, A.I.R. 1925 Cal. 332 ; Gopal v. Ganesh, A.I.R. 
1921 Bom. 191=45 Ind.Cas. 512. Court cannot exercise its inherent! 
power under s. 151, Civil Procedure Code. Kaikobad v. Khambata 
(supra); Birsa Mai v. Kesar Singh, 1 Lah. 363=58 Ind.Cas. 789 = 2 Lah. 
L.J. 249 ; Dunichand v. Pritam, A.I.R. 1925 Lah. 321 ; Ramesh v. Dwarka, 
A.I.R. 1925 Pat. 36 = 3 Pat. 778. The court which refers matter to 
arbitration cannot sit in appeal from the decision of the arbitrators, 
nor has a lower appellate court jurisdiction to go into the merits of the 
case. Haradhan v. Radhanath, 10 W.R. 398. The court has no power 
to allow a party to withdraw the suit during the pendency of the arbi¬ 
tration. Sheoambar v. Deodat, 9 All. 168. After filing of an award, 
such petition is also not maintainable. Debt Charan v. Bipro Prosad, 
7 C.W.N. 186 ; Kalian v Lekhraj, 6 All. 211 ; Abdul Karim v. Muhammad, 
32 Ind.Cas. 347=2 O.L.J. 495. Where a suit is referred to arbitration 
and is pending before the arbitrators the court has no power to dismiss 
the suit under Order 9, rule 3, Civil Procedure Code, unless an express 
order superseding the arbitration has been passed. Imamdin v. 
Jawahari, 10 P.R. 1899 ; Chet Ram v. Kanshi, 71 Ind.Cas. 7. See also. 
Ram Kuar v. Multane Chand, 29 P.L.R. 1910 = 8 Ind.Cas. 224; Gopal 
v. Suresh, 12 C.L.J. 624 = 8 Ind.Cas. 1107; Kundan Lai v. Chainu Lai, 
13 O.C. 341=8 Ind.Cas. 876; Maharaj Bhagat v. Hanhar Bhagat, 65 
Ind.Cas. 144 = A.I.R. 1923 Pat. 115 = 3 P.L.T. 346; Krishna Kishore v. 
Banwari Lai, A.I.R. 1929 All. 259 = 1929 A.L.J. 100=113 Ind.Cas. 749; 
Ganesh Das v. Damodar Das, 10 A.L.J. 23=16 Ind.Cas. 177 ; but see 
Chokkappa v. Ahmedulla, 21 Ind.Cas. 558. But there is nothing in 
section 21 to prevent the parties from getting the suit dismissed with 
consent during the pendency of the arbitration. Kokil Sing v. Ramasray, 
81 Ind.Cas. 994 = A.I.R. 1924 Pat. 110. See also Mangee Sahu v. Bhatoo 

Singh, 57 Ind.Cas. 473. 

Similarly in a Lahore case it was held that even after a reference to 
arbitration was made in a pending suit, the parties were not piecluded 
for settling the dispute amicably by mutual agreement, and it was not 


1924 Cal 651, a contrary view was taken by the Calcutta High Court. 

Under Schedule II of the C. P. Code of 1908 the court is competent, 
in a fit case, to grant interim injunction or appoint a receiver Vide 
Schedule II, Article 4 infra. See also, Chelan Singh v. Guhbat, 78 
Ind ras 84 = 18 S.L.R 303=A.I.R. 1925 Sind 102; Surendra v. Susil, 

AIR 1928 Cal. 256 = 55 Cal. 249=109 Ind.Cas. 759; Law v. Harret, 
nft78'i 8 Ch 26; Compagnie du Senegal v. Woods, (188), 32 W.R. 111 = 
L T T ch 116* Hasky v Windham, (1889) W.N. 108; Piri v. Roncorom, 
<18921 1 Ch D ’633; Willesford v. Watson, (1873) 8 Ch. 473; Talinoff v. 
Hammond, (1898) 2 Ch. 92 = 78 L.T. 456. 
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In India an arbitration agreement is not discharged by the death 
o f any party thereto. Vide section 6 {supra). If before the hearing has 
concluded one of the parties dies his representatives should be brought 
on the record and made parties to the submission. But where the hear¬ 
ing has terminated before such death and nothing remains for the arbi- 
tiators to do but to deliver their awards, the award delivered after the 
death is binding upon the parties and their representatives. Manindra 
v. Mohananda, 13 Ind.Cas. 161 = 15 C.L.J. 360; Hara Kishna v. Ram- 
go pal, 6 Ind.Cas. 170=14 C.W.N. 759; Rangi Ram v. Salig Ram, 14 
C.L.J. 188 = 11 Ind.Cas. 481 ; Binayakdas v. Nalini, 70 Ind.Cas. 459 = 26 
C.W.N. 804 ; Tegha v. Ram, 79 Ind.Cas. 67. But there is no rule of 
piocedure by which an arbitrator can substitute certain persons as legal 
representatives of a deceased party. Binayak v. Nalini (supra). But now 
see Chapter VII. 

Where the question of the costs of the litigation incurred prior to 
the reference is referred to arbitration, the court is precluded from 
dealing with the matter in the same suit. Hira v. Gaya, A.I.R. 1932 
All. 183 = 1931 A.L.J. 1155 = 136 Ind.Cas. 789 = 54 All. 122. The court 
cannot remove an arbitrator to substitute a new one in his place. Halim- 
bhai v. Shankar, 10 Bom. 381. See also, Skiam v. Bhairon, 3 A.L.J. 185. 

1119. Reference to arbitration through court—subsequent com¬ 
promise between parties. —Once a dispute goes to arbitration the authority 
of the court to proceed with the suit is suspended and it cannot, so long 
as the reference stands, deal with the subject-matter of the reference. 
After a reference to arbitration has been made in a suit through the 
court the parties cannot be allowed by mere consent, to abandon the 
arbitration and go on with the suit or ask for a fresh reference. But if 
a concluded compromise in undisputed terms be placed before the court 
by all the parties, whether before an award has been made or after, the 
court may grant leave to revoke the submission under s. 5, Arbitration 
Act, and on superseding the arbitration agreement thereafter under s. 
12 (2) (b), pass a decree in terms of the compromise. But the compro¬ 
mise before it is accepted, must be considered on its own account as 
to its validity and cannot be accepted as a matter of course. In no 
case can a compromise be given effect to by the court without 
first superseding the reference. Prafulla Chandra v. Panchanan, 
A.I.R. 1946 Cal. 427 : Narain Das v. Kanpur Nagor Maha f?aleka, 
I.L.R. (1962) 2 All. 603 = 1963 All. L.J. 476 = A.I.R. 1963 All. 169. 
(power of court to deal with care remains suspended till arbitra¬ 
tion is superseded): A.I.R. 1962 S.C. 903 = (1962) 2 S.C.T. 274; ILR 
24 all. 312; A.I.R. 1924 Cal. 722 and A I R- 1946 Cal. 427. 

24. Where some only of the parties to a suit apply to have 
the matters in difference between them referred to arbitration in 

accordance with , and in the manner prnvi - 

Refer to arbitration ded by, section 27, the Court mai/ y if it 
by some of tho partiea. thinks fit , .so refer such matters to arbitra¬ 

tion (provided that the same can be separa¬ 
ted from the rest of the subject-matter of the suit) in the manner 
provided in that section , but the suit shall continue so far as if 
relates to the parties who have not joined in the said application 
and to matters not contained in the said reference as if no such 
application had been made , and an award made in pursuance of 
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such a reference shall he binding only on the parties who have 
joined in the application. 

1120. N.B. —This section is a new provision. It as possible that some 
parties only to a suit may be agreeable to having the difference between 
them settled by arbitration. This section permits this to be done 
provided that those differences can be separated from the rest of the 
subject-matter.— Notes on clauses. 

For commenatry on this section vide notes under s. 21 (supra) 
under the head “All parties interested agree.” The mere fact that all 
the parties did not join in the reference to arbitration of a dispute 
about inheritance is no ground for upsetting the award so far as those 
people who made the reference was concerned. U Po Hlang v. Daw 
Ngwe, A.I.R. 1941 Rang. 22. See also, Kirkwood v. Maung Sin, A.I.R. 
1925 P.C. 216 = 89 Ind.Cas. 773 = 5 Rang. 186 = 52 I.A. 265 (P.C.). 

Hassanmal v. Kodanmal, A I.R. 1927 Sind 239 ; Laduram v. Nandalal, 
47 Cal. 555=55 Ind.Cas. 747 = 31 CL.J. 150; Bhagavanulu v. Seetha- 
ramaswami, A.I.R. 1923 Mad. 502 ; Raghunath v. Ramrup, A.I.R- 1924 
Pat. 33 = 2 Pat. 777. See also Jagsup v. Kashi, A.I.R. 1934 All- 482; 
Ishar Das v. Keshab Deo, 32 All. 657. 

1121. Scope. — The reference is valid where in a pending suit some 
of the parties agree to refer to arbitration. The award when made binds 
only those parties who have joined. Mahadeo v. Kamada, A.I.R. 1956 
All. 51. As regards the meaning of the expression “all the parties 
interested” vide Lakshmi v. Raghubir, A.I.R. 1956 Punj. 249. 

1122. Matters in dispute. —As regards interpretation of the words 
* matters in dispute” vide Dantnal Jain v. Caledonian Insurance, 1958 
B.L.JR. 305=1958 Pat. L.R. 162; see also A.I.R. 1952 S.C. 119 = 1953 
S.C.j. 156 = (1952) 1 Mad. 781 ; (1942) 1 All. E.R. 337. 

1123. Applicability of the section. —This section only applies 

where dispute between the plaintiff and some of the defendants can be 
definitely separated from his dispute with other defendants and it can 
have no application at all in a suit brought against defendants in their 
individual capacity jointly and severally for the recovery of money. 
Narsing Das v. Gagan Ram, 56 P.L.R- 304 = A.I.R. 1955 Punj. 31. 
Section 24 specifically provides for certain matters being referred to 
arbitrators at the instance of only of some of the parties. However a 
number of conditions must be satisfied before reference can be made at the 
instance of some of the parties, namely, (1) the matter desired to be 
referred to arbitration can be separated from the rest of the subject- 
matter of the suit ; (2) the suit continues so far as it relates to the parties 
who have not joined in the said application and to matters not contained 
in the said reference in the same manner as if no such application has 
been made and (3) the award made in pursuance of such a reference 
shall be binding onlv on the parties who have joined in the application. 
Keluram v. Kashmiri Lai, A.I.R. 1959 Punj. 617 (L.B.). Once it is 

shown that the dispute is covered by an arbitration clause, no matter 
whether the dispute was brought to the notice of the plaintiff who 
instituted the suit in breach of the arbitration agreement, the defendant 
is entitled to a stay provided the other condition are satisfied. Union 
of India v Bharat, A.I.R. 1962 Cal. 510 ["(A.I.R.) 1940 Cal. 105 not 
followed and A.I.R. 1948 Cal. 230 followed ; I.L.R. (1950) 1 Cal. 497 

distinguished]. 

1124. Where interest not separable.—Where the interest of a 
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party not joining in the reference to arbitration, is inseparable from that 
of the other parties who are parties to the reference, this section wilt not 
applv and cannot be availed of. Ram Harakh v. Mumtaz, 4 D.L.R 
(All). 70 = A.I.R. 1949 All. 676; see also A.I.R. 1931 All. 453. 

1125. Revision.—Where all the parties interested in the dispute 
did not join in the reference to arbitration the reference is invalid and 
the High Court will interfere in revision and at the instance of a person 
who was interested in the dispute and was not made a party to the 
reference but the High Court will not interfere and set aside the award 1 
in revision at the instance of a party who joined in the reference to 
arbitration, took part in it and having lost it was trying to back out of 
it- Achisan v. Babur Ali, A.I.R . 1945 Cal. 156 = I.L.R. (1944) 1 Cal. 
619 = 79 C.L.J. 123. 


Provisions applic¬ 
able to arbitrations 
under this Chapter. 


25. The provisions of the other 
Chapters shall , so far as they can he made 
applicable , cipply to arbitrations under 
this Chapter. 


Provided that the Court may , in any of the circumstances 
mentioned in sectione 8, 10, 11 and 12, instead of filling up the 
vacancies or making the appointments , make an order superseding 
the arbitration and proceed with the suit , and where the Court 

makes an order superseding the arbitration under section 19 it 
shall proceed with the suit. 


1126. N.B. This section is also new. This section applies with 
necessary modification certain other provisions of the Act to arbitration 
;n suits .—Notes on clauses. 

1127. Proviso.—Under sections 8, 10, 11 and 12 the court is given 
t le power to fill up the vacancies or making the appointment. 
In such case the court is also given the power to supersede the arbi- 
trauon and proceed with suit. Vide notes under S. 8. See also, Hrishi- 

A W N 79 800 ; J umma K unwar v. Nasib, 1902 

9 ^; N ‘ C hok “PP? Mudahar v. Ahmedulla , 21 Ind.Cas. 558 ; Manger 

fiveH Rhatoo, 57 Ind.Cas. 473 = 5 Pat.L.J. 672. A date should be 
hxed for hearing after passing of the superseding order. Krishna v 

fauT'rt 1 ^- \ 92 ,\ A \' ^ 9 = 27 A I T ,00 = n ^ I^.Cas. 719: Kundan 
sZlLl r? J o a J' , 8 I ndCas - 873 = 13 Oudh Cas- 341 ; Gohal Lai v 

<rUUr^ an a ' Il ? d 1 ? as - 1 167 = 12 C.L.J. 624. An order superseding an 
arbitration is appealable under S. 39(1), clause (1). There is no rule 

m revise"ks PtI5I< ? lVl1 Proced !! re Code - wh ich can authorise a court 
o revise its own order superseding a reference to arbitration. Salli 

v ; Mu do Singh, 138 Ind-Cas. 524 = A.I.R. 1932 All. 656. But vide 

e under S. 19 supra. Under the proviso to S. 25 the matter is entirely 

fhe C a e rbh n ra r tion nd The pr °P C1 ' the * discretion to supersede 

the arbitration. The application for reference to arbitration emphasised 

on the person named therein. Two of the arbitrators had voCtardy 

ie signed. The plaintiff‘had no confidence in the other a,“o s 

nmv named by the defendants. They had all been charane sod s 

partisans and defendants men. Besides the allegation was that the 

third aibitiator has also since been gained over. Held, that sufficient 

grounds for the exercise of the discretion in the case for supersedino the 

aibitration had been made out. Satyaram v. Kutij, A.I.R. 1957 Pat 7I<> 
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1128. Ss. 5, 12(2) (b) 15 and 25.—A pending suit was referred 
to a sole arbitrator. He made an award to which the plaintiff objected. 
The objections were decided and the award was remitted to the arbi¬ 
trator for reconsideration. Before a fresh award could be made, an 
application was made by the .plaintiffs under S. 5 of the Act, praying 
that the authority of the appointed arbitrator be revoked. One of the 
grounds urged was that the plaintiffs did not expect justice from the 
hands of the arbitrator. The Munsiff found that the allegation was 
correct and he accordingly revoked the authority of the arbitratoi under 
S. 5 and in view of S. 12(2)(b) and S. 25, directed that the suit should 
pioceed. On an application for revision by the defendants; Held, that 
on merits the court below was perfectly justified in exercising jurisdic¬ 
tion, under Ss. 5, 12 <2; (b) and 25 of the Act, in revoking all powers of 

the arbitrator and in directing that the suit shall proceed in Court 
Gopal v. Kedar , (1958) All. W.R. (H.C.) 66. See also, Narayan Prosad 

v. Kalawati, I.L.R. (1956) 1 Cal. 506. 

1129. Arbitration Act s. 25—Arbitration through court—Arbitra¬ 
tor misconducting. —Where arbitration is through court and arbitrator 
miscSrthe court can supersede arbitration. Ganesh y. Banyan 
AIR 1959 Punj. 593. Section 25 gives a very wide discretion to the 
court in the matter of dealing with arbitration and if this discretion is 
exercised with due care and circumspection, the High Court will not 
liehtlv interfere with it. Ibid■ Where the reason for superseding the 
arbitration were very good and cogent and the court not only exercised 
the discretion which was vested in it bv law but followed the only course 
open to it in the circumstances, namelv of superseding the arbitration, 

it will be wrong to interfere with it. Ibid. 

1130. Section 8 and section 25.-Where in a Pending suit the 
underlying object of an agreement to refer to arbitration is to entrust the 
determination of the maters in difference to a person of their own choice 
and not that if the named arbitrator is unable to act for one reason or 
another the arrangement is automatically to come to an end, 1 
hafno junction* to refer the matters to another arbitrator• S«:tu,n 8 

-d wit\i section 25 ^plies to such . ^l^oi^t^e 

of the arbitrators expressed his —".s.acias arbitrator, «n« 
sedelhe^ arbitration and proceed with the suit itself. Kanhayalal v. Ram 
K '’ " 113 ^ 1 Sect!19 is applicable to a case falling under section 20.— 

The ;. Va S“* P :°ca e lalllng under^seed™ 20. where there is no pending 
applicable to a casetaiiin* ™ been filed ^ cQurt> and the court is 

su,t - t p?wkhoower thereafter to make orders of reference on the basis of 

eemen P t° Abd™Halim v CWn» OT| P-L.D. 1949 Lah. 278. 

CHAPTER V. 

General. 


Application of Chapter 


26 . Save as otherwise provided in this 
Act y the provisions of the Chapter shall 
apply to arbitrations. 
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award. 


1132. N.B. —This section is new. 

1133. Scope. —All that the section provides is that the provisions of 
chapter V of the Act shall apply to all arbitrations which are governed, 
by the Act ; the section does not mean that the Act applies to parole 
agreements to refer disputes to arbitration or that it applies to arbitrations 
not governed by the Act as well. Gauri v. Kamlochan, 29 P.L.T. 105 = 
A.I.R. 1948 Pat. 430 = 3 D.LR. (Pat.) 26. Chapter V contains the general 
provisions relating to all arbitrations i.e., arbitration without interven¬ 
tion of a court or arbitration in suit or arbitration with the intervention 
ot a court where there is no suit pending. Beajrang v. Agarwal A.I.R. 
1950 Cal. 267. 

Power of arbitrators 27. (i) Unless a different intention 

to make an interim appears in the arbitration agreement, the 

arbitrators or umpire may , if they think fit 
make an interim award. 

(2) All references in this Act to an award shall include 
references to an interim award made under sub-section ( 1 ). 

1134. N.B. —Section 27 is a new provision, based on the 1934 Act of 
Parliament, and conferring on arbitrators the power to make an interim 
award— Notes on clauses • See now section 14 of the English Arbitration 
Act of 1950. 

1135. Old law. —Neither under the Indian Arbitration Act nor 
under the Second Schedule ol the Civil Procedure Code, in the absence 
of any provisions in the agreement, it vvas competent lor an arbitrator to 
give an award piecemeal. Gangadhar v. Indar Singh, A.I.R. 1938 All. 
195 = 1938 A.W.R. 63=1938 AJL.J. 113 = 174 Ind.Cas. 671=1.L.R. 1938 
All. 236. In the above case Rachhpal Singh, J said : “The arbitrator 
gave two awards in the case. The first award was made by him on 18th 
April, 1934. The arbitrator decided the dispute between the parties in 
respect of mahal Naubat Singh and also about profits of the same rnahal. 
A short time after, the arbitrator made a second award under which the 
other point in dispute between the parties were decided by him. It was 
pleaded that it was not competent to the arbitrator to give his decision 
<<bout the points in dispute piecemeal as had been done in the case, 
n he contention, therefore, was that both the awards given by the arbitrator 
were not valid and, therefore, the application of the plaintilf should be 

lejected.We think that the contention is well-founded and is amply 

supported by the authorities which have been cited before us by him. The 
first authority to which a reference might lie made is in Conryn's Digest, Vol. 
I» p a ge 666. It is laid down there as follows : ‘So an award ought to 
be entire ; and, therefore, if it be made, part at one day and part at 
another though all made before the time limited for it, sfiall be void.' 
In Russell’s Laws of Arbitration, Edn. 11, p. 224 the statement of law 
on the point is stated as follows : ‘It is implied in all cases, unless some¬ 
thing to the contrary is expressed, or may be inferred from the submission, 
that the arbitrator can make but one award. Gould v. Staffordshire 
Potteries Water Works Co., (1850) 5 Ex. 214=1 L.M. & p. 264=19 L.J.Ex- 
281 = 155 E.R. 92 per Parke, R. This must be one entire and complete 
instrument in itself, therefore, if it made part at one day and part at 
another, though each and every part is made within the time limited 
tor the award, it will be void (Comyn’s Digest, Arb. E. 16). If without 
special power, the arbitrator makes two awards, each deciding part of 
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the matters referred, and not one entire award on all together, ’both may 
be set aside for there is no one final award on all the subjects. Winter v- 
Alunton, (1818) 2 Moore 723 = 19 R.R. 560.’ 

“Sir Tej in his argument, addressed to us has also cited the view 
expressed in a book recently published on the Law of Arbitration in 
England and that is the Law of Arbitration by Quintin Megarel Ptogg. 
At p. 137 the learned author states that : 

“The principle from Bacon’s abridgment set out at the beginning 
of this chapter requires an award to be final as well as complete, lo 
is not enough that the arbitrator should determine the issues referred 
to him and all of them ; he must further determine them finally, so in 
ielation to them no further controversy can arise.’ The view enunciated 
in the aboveinentioned books is amply supported by authority. In 
tnis connection we need only refer the case in Gould v. Staffordshire 
Potteries Waterworks Co., supra , where Baron Parke made observations 
which clearly support the contention raised before us by learned counsel 

for the appellant. Baron Parke observed as follows : ‘.and this 

was contended for by analogy to the ordinary practice or submission to 
ai nitration, where everything to be enquired into must be included in 
the award. But the ground for the rule is to be found in the agreement 
ol the parties to the submission, in which it is usually one of the terms 
that the arbitrator is to make but one award. That condition in all 
cases, unless something to the contrary, is either expressed in or may be 

inferred from the submission.’ This view has been v taken in 

several English cases and it is clear that there should be one and complete 
award which should determine the dispute between the parties finally- 
The law in India is the same. We may also refer in connection with 
this matter to the case of Ganesh Narain Singh v. Alalida Koer, 13 C.L.J. 
399 = 10 Ind.Cas. 450. Mookerjee, J. at page 403 observed that: 

‘It is well settled that the arbitrator must be careful to see that his 
award is a final decision on all matters requiring his determination. 
The obligation so to decide depends upon the question whether the 
submission requires that all or only some of the matters in dispute are 

to be determined by him.The same rule has been adopted in 

the American courts in a series of decisions.The position of course 

is different when the arbitrator is empowered to make one or more awards 
at his discretion as in Dowse v. Cox, (1825) 3 Bing. 20=10 Moor 272; 
Wrighton v. Bywater, (1838) 3 M. 8c W. 199 = 1 H. 50 = 6 Dowl. P.C. 359, 
and the decision of this court in Soshernukhi Debia v. Robin Chunder 
Roy, (1879) 4 C.L.R. 92, must be taken to fall within this class of cases. 
In the case before us, however, it was clearly the duty of the arbitrator 
to give a complete adjudication of the matters in controversy. See 
also, Aiukundaram v. Saligram. 29 Cal. 590 (P.C.) 


1136. Scope of the section. —This section is modelled after the 
provision of clause (k) of the First Schedule of the English Act of 1889, 
inserted by S. 7 of the English Arbitration Act of 1934. In commenting 
on this provision, Russell says : “Prior to the provision the arbitrator 
o) umpire had no power unless authorised by the submission or subse¬ 
quent agreement of the parties to make an interim award. An interim 
award may now be made deciding the question of liability and postpon¬ 
ing the question of damages.”— Russell on Arbitration, 13th Edn., p. 463. 
But that the idea of interim award was not inconsistent with the provi¬ 
sions contained in para. 14, clause (a) of Sch. 2, Civil Pro. Code is 







S. 27] 


INTERIM ORDER BY ARBITRATORS 


(ioi 


amply proved by this Act, for while by this section, it authorises the 
arbitrator to make an interim award, this Act reproduces in S. lb the 
same provision as is contained in para. 14, clause (a), Sell. 2. Durga 
I'rosad v. Anardeyi , A.i.R. 1947 Cal. 75. In the above case the Court 
observed : “ That the idea of interim award is not inconsistent with the 

provision contained in para. 14, clause of Schedule II, to the Civil 
Procedure Code, is amply proved by the present Arbitration Act, 1940, 
tor while by S. 27, it authorises the arbitrator to make an interim award, 
the present Act reproduces in S. lb the same provision as is contained 
in para. 14, cl. (a) of Schedule II. Paragraph 3(2) of Sell. II, bars the 
court from dealing with such matter’ which by reference, means the 
‘matter in difference’ referred to arbitration. The question whether the 
arbitrator will make one or more awards was not a matter in difference 
in the suit and was not referred to arbitration and I do not see how the 
court is precluded from making an order giving certain powers to the 
arbitrator in the conduct of the arbitration proceedings. Further, the 
order empowering the arbitrator to make interim award or awards was 
made by consent of all parties and the appellant can hardly be heard 
to complain against it. In my judgment the principle laid down in 
MuAund Ram Sukul v Saliqi Ram Sukuf, 21 I-A. 47 = 21 Cal. 500 is 
applicable to the case now before us.” Where the first award which, 
lias not decided some o f the matters referred to arbitration as the parties 
were not prepared with their statements regarding them definitely states 
that there will be a supplementary award and in pursuance of ibis 
reservation in the first award, the second award was given, the two awards 
taken together make the complete award disposing of all the disputes 
referred to arbitration, and the arbitrators cannot tic said to be functus 
officio at the time when the second award is given. Mukundalal v 
J'rokash, A.J.R. 1939 Cal. 739 = 70 C.L.J. 43; see also Chandumal v. 
Donald, 23 C.W.N. 707. lfut now explicit power is given to the arbitrators 
i nder the section to make such an award. 


1137. Reason of the amendment inserted in the English Act.— 

"At present an arbitrator, or umpire, has no power, unless authorised by 
the submission, or subsequent agreement of the parties, to make an 
interim award. In many cases it is desirable'that he should be able to 
do so. and in some cases one of the parties may not be willing to give 
him such authority— e.g., where one party clearly owes the other large 
sum but there is a dispute as to some matter in their dealings. An» 
interim award may also be very useful in order to deal with liability, 
and with a postponement of the enquiry into damages.”— Extract from 
the Report of the Committee, 


.. 1138. Sub-section (1} unless a ■ ■ apiirai n.— 

Linder the old law an arbitrator or umpire could make only one final 

c _ __ • _ i .i.__ _i. _ _ .1 


unless a different intention appears. 


WAV. Uiu law ail (liuilldiui IlIlipiIC CIIU1U MldKC CJIliy OI1C final 

-vard, in the absence of some special authority to make more than one. 
1 ms section empowers him, unless the arbitration agreement expresses 
a contrary intention, to make an interim award.. This interim award 
ilia) well be final as to some of the claims referred ; although it is perhaps 
m ?\ e usu «d for some awards merely to determine certain of the issues 
ansing upon a claim—for instance, to determine the issue of liability 
wue leaving questions of amount to be dealt with later. Russell, l r >th 
P *i 2 ,? S citin S Whitworth v. lluhe, (1866) L.R. I Ex. 251 ; Randal! 
y ( ,80 « r >) 7 East. 81 ; Samuel v. Cooper, (1835) 2 A & E 752 ■ 

,, Wngfit v. Cromford Canal Co., (1841) 1 Q B. 98. Even under the 
° ( aw 11 * ,as been held that there is no rule of law that a partial award 
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would be invalid. The question has been decided on the intention of 
the parties, the matters being a subject of contract between them. 
Alagu v. Veluchami, 74 Ind.Cas. 609 = A.X.R. 1923 Mad. 576=45 M.L.J. 
76; see also, Risden v. Inglet, 78 E.R. 1065 = Cro.Eliz. 839 ; Ormelide 
v. Coke, 79 E.R. 303 = Cro.Jac. 355,” Wrightson v. Baywater, 150 E.R. 
1114 (1117) = 6 Dowl. P.C. 359. . ; 

In Ratha Krishna Murte v. Chengalraya,' A.R. 1948 Mad. ‘365 = 
(1948) 1 M.L.J. 164, the arbitration related to 5 contracts betweeii the 
buyer and seller of various quantities of corn. The arbitrators agreed 
regarding two contracts and they disagreed with regard to the 3 remain¬ 
ing contracts. The arbitrators made two awards, first upon the two 
contracts they agreed and secondly, respecting the three contracts upon 
which they disagreed. As regards the latter, they referred the matters 
for decision of the umpire. These were held to be interim awards and 
provision was made in the bye-law for such awards as such, such awards 
were held to be valid. 


Power to Court only 28. (7) The Court may, if it is think 

to enlarge time lor mak- fit, whether the time for making the award 
mg award. j ias eX yi re ^ or no i and whether the award 

has been made or not , enlarge from time to time the time for 
making the award. 

■ (2) Any provision in an arbitration agreement whereby 

the arbitration agreement whereby the arbitrators or umpire 
may, except with the consent of all the parties to the agreement, 
enlarge the time for making the award, shall be void and of 
no effect. 


1139. N.B. —This section corresponds to s. 12 of the Indian Arbi¬ 
tration Act of 1899 and para. 8 of Schedule II of the Civil Procedure 
Code of 1908. Under Paras. 4 and 5 of Schedule I of the Indian Arbi¬ 
tration Act the arbitrators or umpires can themselves enlarge time for 
making an award, though it seems that they must do so before the time 
actually expires. Under the Code it is the court which has this power. 
The clause proposes that the power should in all cases rest in the court 
only, who may extend the time whether the time has expired or not or 
whether the award has actually been made oi not.— Notes on Clauses. 
• We have revised sub-clause (2) so as to allow of provision being made 
in an arbitration agreement for enlargement of the time for making the 
award where all the parties consent to such enlargement.”— Report of 

the Select Committee. 

1140. Section 12 of the Indian Arbitration Act. —“The time for 
making an award may, from time to time, be enlarged by order of the 
court, whether the time for making the award has expired or not.”— 
Section 12 of the Indian Arbitration Act, 1899. 

1141. Para. 8 oi the Second Schedule of the Civil Procedure 
Code of 1908. —Where the arbitrators or the umpire cannot complete 
the award within the period specified in the order, the Court may, if it 
thinks fit, either allow further time, and from time to time, either before 
or after the expiration of the period fixed for the making of the award, 
enlarge such period ; or may make an ordei superseding the arbitration, 
and in such cases shall proceed with the suit.”— Para. 8 of the Second 
Schedule of the Civil Procedure Code of 1908. 
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1142. Scope of repealed analogous sections. —The words of para. 
8 of Schedule 2, Civil Procedure Code confer the same power on the 
court as regards enlargement of time as is conferred by S. 12, Arbitra¬ 
tion Act, 1899. Jethalal v. Amrit Lai, A.I.R. 1939 Cal. 260 = 42 C.W.N. 
883 = I.L.R. (1938) 2 Cal. 482 = 180 Ind.Cas. 346. The words “fixed for 
making of an award” are merely definitive of the period referred to in 
the paragraph and the whole phrase “period fixed for making of award” 
must be taken to be a description of the period which the court is 
entitled to enlarge. Hence the period fixed for making of the award is 
either the period originally specified in the order of reference or the 
period subsequently allowed after the expiration of the same. The fact 
that the award is already made does not affect the power of the court 
one way or the other. It is however a factor which ought to be taken 
into consideration for the purpose of determining whether or not the 
application for enlargement of time should be granted or not. Ibid. See 
also. Lord v. Lee, (1868) 3 Q.B. 404 : Patto Kumari v. Upendra, A.I R 
1919 Pat. 93 = 50 Ind.Cas. 52 = 4 Pat.L.J. 265; Shib Kristo v. Satish. 39 
Cal. 822=18 Ind.Cas. 69; Kahan Singh v. Mohan Lai, A.I.R. 1916 Lah. 
80 = 34 Ind.Cas. 177 = 56 P.L.R. 1917 ; Sri Lai v. Arjun, A.I.R. 1915 Cal 
101=27 Ind.Cas. 233= 18 C.W.N. 1325; contra Shib Krishna v. Satish 
Chandra, 38 Cal. 522 = 12 Ind.Cas. 13 ; C hokkappa Chetty v. Santhia, A.I.R 
1940 Mad. 926 = (1940) M.W.N. 988=52 L.W. '537 = (1940) 2 M.L.T. 481 •’ 
Dhan v. Noonitlal, A.I.R. 1934 Bom. 398 = 36 Bom.L.R. 831 =152 Ind’ 
Cas. 1068 ; Knowles v. Bolton, (1900) 2 Q.B. 253 ; Lallubhai v. Jamnadas 
A.I.R. 1930 Bom. 462 = 125 Ind.Cas. 425; Tejpal v. Nathmull , 54 Ind' 
Cas. 668 = 46 Cal. 1059; Martirosi v. Subramanyam, A.I.R. 1928 Mad. 
69 = 51 Mad. 103 (F.B.) ; Shixtji v. Ranji, A.I.R. 1931 Bom 125 = 32 
Bom.L.R. 1650 = 129 Ind.Cas. 886 = 55 Bom. 452: Himalayan Assurance 
v. Assudamal . 88 Ind.Cas 878 = A.I.R. 1926 Sind. 8. In cases where an 
award is remitted for the decision of the arbitrators or umpire without 
fixing any time for the return of rhe award, the court has the power to 
extend the time after the arbitrators or umpire have, after the remission 
given the award. Martirosi v. Subramanayam . (supra) 


Section 13 of the Enslish Arbitration Act.— Section 13 of the 

English Arbitration Ac- which lavs down that the time for making an 

award may from time to time be enlarged bv an order of the High Court 

or a Judge thereof, applies only where the time for making the award is 

at C tV e ™*!; “ n ? er Provisions of the Act or otherwise. Joseph v. Kedemath, 
A.I.R. 1959 Cal. 328. 

• , 1 j 44 *. Sco P e o/ this section. — If an arbitrator makes an award 

e\ond time, the delay mav be condoned at anv time bv the court in a 
proper case, for this section gives power to the court to extend time even 
alter the award had been made. Nani Bala v. Ramgopal A.I.R. 1945 
Cal. 19 — 48 C.W.N. 721. Sub-section (1) is very wide and confers full 
discretion on court to enlarge time for making award at any time. Court 
can exercise that power, even after the award has been made and filed 

h ,e , TT- 0 ' th 5 pClition " nc,er Ss 14 atld 17 a " d after the 

AIR IQUn d th or r eVld f 1CC 0,1 mer,ts - Mnrstng Das v. Bisandayal, 
A.I.R. 1 J54 Orissa 29 , see also. Lord v. Lee. (1867) 3 Q.B. 404 = 37 L. T O R 

121 ; hnowels v. Bolton Corporation . (1900) 2 Q.B. 253 = 19 I TOR 481 • 

Teipal V. Nathumal. A.I.R. 1920 Cal. 115 = 46 Cal. 1059: An^rnath v‘ 

AIR 1949 All. 399 = I.L.R. 09191 All 720 = 4 D.I. R. <\\ 

a ° ’ RadI,a Krishna v. Madho Krishna , A.I.R. 1952 All 
856 — 1952 A.L.J. 407; Ramnath v. Nanjee, A.I.R. 1953 Cal. 787. This 
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section applies to all arbitration. Radha v. Madho, A.I.R. 1952 All. 856. 
But this discretion should be exercised judicially. Chimman v. Brijmohan, 
A.I.R. 1943 Oudh 117. 

Order for extension of time under this section does not amount to 
fresh submission, where agreement is illegal and order of reference upon 
such agreement is illegal. Nandkishore v. International Mercantile Cor., 
A.I.R. 1953 Cal. 415. Court cannot exercise powers conferred by sub¬ 
section (1) suo motu. N arsing Das v. Bisandayal, I.L.R. (1953) Cut. 455 
= A.I.R. 1954 Orissa 29. 

The provision in an arbitration agreement that the arbitrator is to 
be at liberty to extend the time of making his award by endorsement on 
the back of the agreement cannot be given effect to in view of the provisions 
of this section. Barindra v. Bani, 54 C.W.N. 796. An award given by 
an arbitrator after the time limited by the arbitration agreement or by 
order of the court for making the award had expired is vitiated. /. G. H. 
Ariff v. Bengal Silk, A.I.R. 1949 Cal. 350. The rule of construction of 
a statute is that the heading prefixed to section or sets of sections in 
statutes cannot control the plain words of statutes but they can 
ccitainly explain an ambiguity in words if it exists. The marginal 
note of s. 28 is not in any way against the tenor and phraseology of 
s. 28, rather it clarifies that the enlarg'ement of time can be obtained 
only by a motion to court. Sozvaran Singh v. Municipal Committee, 
Pathankot I.L.R. (1963) 2 Punj. 320 = A.I.R! 1963 Punj. 427. 

1145. Court may. —The powers of the court under this section is 
unlimited and the court has ample power to extend the period of four 
months. But the power must be exercised with judicial discretion. 
Under Art. 158, Limitation Act, the limitation for setting aside the award 
or for getting it remitted for reconsideration is thirty days from the date 
of service of the notice of the filing of the award. An extension of time 
long after the expiry of the period of four months and after close of the 
arguments in the case on the face of it unjust and improper. Lakshmi v. 
Union of India, 1957 B.L.J.R. 608 = A.I.R. 1957 Pat. 633. The Court’s 
powers under s. 28 to extend the time arc entirely discretionary and arc 
not limited. The court can enlarge the time for making the award either 
before or even after the time for making the award has actually .been 
made or even after the award has been made. What is necessary for the 
court in its proper exercise of discretion is a case to be fit 
before it enlarges time. The policy of the law is that arbitrations should 
not be unduly prolonged and for that purpose the First Schedule, clause 
(3) provides a period of four months. 

Where the Arbitrators were prevented from making the award within 
four months by an order ol stay from the court, it is a fit and proper case 
where the time certainly should be extended. The conduct of the party 
in appearing before the arbitrator even after the time for making the 
award had expired without any objection on the ground of time is to be 
lead as a further consideration in favour of enlarging the time for the 
award. Kanhayyalal v Aviharan, 97 Cal. L.J. 225 = A.I.R. 1957 Cal. 658 
see also Bhagican v. Bisheswar, 1958 A.L.J. 307 = 1958 All. W.N. (H.C.) 
479 = A.I.R. 1958 All. 568; Rice Mills v. State, I.L.R. (1958) Cut. 348 = 
A.I.R. 1959 Orissa 4. The limit of time is the condition or the form of 
court’s control over the arbitrators, and the court is not authorised 
cither to abandon the control or substitute any other form of control. 
Rahindra v. Jogendra, 80 Ind.Cas. 459 = 27 C.W.N. 420 = A.I.R. 1923 
Cal. 410. It is not competent to the court to delegate to the arbitrators 
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its own function of control as to time. Ibid ; Gurdas v. Garul, 9 Ind. 
Cas. 24. But such delegation is permissible with the consent of the 
parties. In such cases the arbitrator can only extend the time before 
the time originally fixed for making the award has expired. If he does 
not do so, he is bv effluxion of time funclus officio and has no further 
jurisdiction in the matter. Co-operative Hind usthan Bank v. Bhola- 
,iath, 31 Ind.Cas. 597=19 C.W.N. 165. The power vested in the court 
under this section is permissive and discretionary, but it docs not negative 
ihe right to extend the time by agreement impliedly agreed to and 
acquiesced in between the parties to the arbitration proceedings. Patti 
Kumari v. Upendra, 50 Ind.Cas. 52 = 4 P.L.J. 265. 

Under this section the court may, at its discretion, enlarge the 
period for the delivery of an award of arbitration without the consent 
v>t. and even if opposed by the parties. Govind v. Rarnkissen , W.R. 297. 
Where arbitrator applies for extension of time, the court must take into 
consideration all the circumstances of the case and decide ii the arbi¬ 
trator should be granted such extension. Pamanmal v. Hunandas, 26 
Ind.Cas. 85 = 8 S.L.R. 26 ; Mohharram v. Mayadas, 78 Ind.Cas. 521 ; 
Anand v. Ram, A.I.R. 1933 Pat. 566. After hearing the parties the 
court is competent to supersede the arbitration and proceed with the 
suit. Hrishikesh v. Lalmokan, 57 Ind.Cas. 890 ; Jamna Kocr v. Nasil*, 
24 All. 312. But the court should not unreasonably make haste in 


i ejecting the application for time, where the arbitrator is not in collusion 
with either party, or he is not wilfully delaying or there is no bad faith 
in his conduct. Rani Kuar v. Multan Chand, 8 Ind.Cas. 224 = 29 P.L.R. 
1908. Where a party contests the validity of an arbitration award, on 
the ground that it was not completed within the time fixed by the court, 
he must show that the delay arose from corruption or misconduct on 
the part of the arbitrator, or an award was made after the issue ol an 
order of court superseding the arbitration and recalling the suit. Russool 
Bibce v. Jan Ali, 17 W.R. 31. 


urt supersedes the reference to arbitration it cannot set 
ler except under section 151 of the Cavil Procedure Code. 


Where a co 

aside its own order except 
Salic Singh v. Muflo Singh . AI R. 1932 All. 656=138 Ind.Cas. 524: 
Narayana v. Savilri, (1936) M.W.N. 1 152 = 14 L.W. 608 = 71 M.L.J. 648. 
The court has no doubr a discretion to extend time under 
this section but it will do so only if cogent reasons are forthcoming. 
Obviously the discretion cannot be exercised in favour of a party who 
himself has been negligent and lias been guilty of dilatory tactics. Oliver v. 
Mian Dost Mohammad, A.I.R. 1935 bah. 191. No elaborate enquiry 
need be held as to the validity of reference. F.. I.. Price v. Ahmutly & Co., 
151 Ind.Cas. 328 = A.I.R. 1935 Sind 30. The court has no power to 
deprive itself once for all of the power to exercise discretion by an order 
made at the time of reference. Narayan v. Savilri , (1936) M.W.N. 1152 
= 44 L.W. 608 = 71 M.L.J. 648. There is nothing in the section to 
suggest that the court should not exercise this power to extend time 
unless it is expressly asked by a party to do so. Madura Mills v. Krishna 
Ay\ar, 171 Ind.Cas. 690 = (1937) M.W.N. 518 = 45 L.W. 105 = A.I.R. 1937 
Mad. 405. In Nursing Das v. Bisandaxal . A.I.R. 1951 Oris-a, 29. the court 
observed : “The next question for consideration is whether the dial comt 
exercised its discretion properly in thus extending the time limit. 1 have 
already shown the defendant was mainly to blame for the delay for making 

the award.In his objection petition in the trial court also he never 

objected to the validity of the award on the ground that it was made 
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beyond the statutory time limit. Under the circumstances I think 
the trial court exercised its discretion properly in extending the time-limit. 
It is true that there was no specific prayer by the plaintiffs to the court for 
extending the time and the court granted that extension while writing 
out the judgment after considering the entire evidence on record. But 
sub-section (I) of s. 28 does not say that the court cannot exeicise the 
power conferred by that sub-section suo motu. In Amarnath v. Uggar 
Sen, A.I.R. 1949 All. 399, it was held that the absence of an application 
for the extension of time was a mere irregularity which may be waived 

by conduct.It appears that the (defendants) waived this objection 

by their conduct and taking all the facts and circumstances of this case 
into consideration I am not prepared to say that the trial court exercised 
the discretion improperly.” Where the arbitrator returned the papers 
to court stating his inconvenience to proceed with the matter on the due 
date never declined to arbitrate, held that the court had jurisdiction to 
send the papers back to the arbitrator and extend the time. Muhammad v. 
Basant, 54 All. 297 = A.I R. 1932 All. 665. The power of the court 
under S. 28 of the Arbitration Act to extend time is not controlled by 
a clause in the arbitration agreement. Maheswari Khetan Sugar Mills 
v. Narendra Jit Singh A.I.R. 1962 All. 97. The power to enlarge time 
for making the award which is the subject-matter of the provisions of 
S 28 cannot be held to include a power to entertain petition for a 
declaration that the arbitration agreement exists. Jawahar v. Union of 
India A.I.R. 1962 S.C 378 = (1962) 1 S.C.J. 654. The language of 
Rule 3 of the 1st schedule and Section 28 of the Act makes it clear that 
the court alone has to be moved for enlarging time for making the 
award. Sawaran Singh v. Municipal Committee, I L.R. (1963) 2 Punj. 
320 = A.I.R. 1963 Punj. 427. 

1146. Extension of time by mutual consent. —An arbitrator is 
a domestic tribunal and the parties who refer their disputes to him for 
decision can by mutual consent, which can be inferred from their conduct, 
acquiesce in the proceedings of the arbitrator who may submit his award 
beyond the date fixed by the court for returning the same. Such a conduct 
would be inferred from the fact that the parties conducted the case and 
took a willing part in the proceedings before the arbitrator, though the 
date fixed for the filing of the award had expired. Asa v. Bhuban, A.I.R. 
1936 Lah. 466 = 163 Ind.Cas. 380 = 38 P.L.R. 725. See also, Patti Kuman 
v. Upcndranath , 50 Ind.Cas. 52 = 4 P.L.J. 265; Simsa v. Venkatagopalam, 
11 Mad. 85 ; Lakshminarasimma v. Samasundaram, 15 Mad. 384. 

1147. Extension of time— Application for. —An oral application for 
extension of the period of submission on the award by the arbitrator is 
valid. Sakai Chand v. Ambaram, 26 Bom.L.R. 280 = 80 Ind.Cas. 260 = 
A.I.R. 1924 Bom. 380 ; but see Man fee Premji v. Mallaykel, 3 Mad. 59. 
See also Madura Mills v. Krishna Avyar, 171 Ind.Cas. 690 = A.I.R. 1937 
Mad. 405 = (1937) M.W.N. 518 = 45 L.W. 405. 

It is not the arbitrator alone who can file application under s. 28 
but a party to the arbitration agreement can also file application there¬ 
under. Aftab Ahmed v. Instrument Supply, I.L.R. (1962) 1 Punj. 503. 

1148. Award made beyond time—Jurisdiction of court to accept. 

—A court cannot accept an award given after the expiry of time 
allowed by the court. There can be no retrospective extension of time. 
Raghubar Dayal v. Brijmohan Lai, 1945 A.W.R. (Rev.) 116 = 1945 R.D. 
315. The direction to file written statement by the Registrar of the 
Arbitral tribunal of the Bengal Motion Pictures Association before the 
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contribution of the tribunal can not be counted as the date of entering 
of reference by the arbitrator. Shyamsunder v. Khanna Cinema, (1964) 
8 Fac. L.R. 16- 

1149. Making the award—meaning of. —The expression “making 
the award” includes the announcement of the award and the award 
cannot be deemed to have “been made” till it is announced and one 
way of announcing it by filing in court. Harbhajan Singh v. Mewa 
Singh, 110 Ind.Cas. 748 = A.1.R. 192b Lah. 753. For distinction of the 
words “making” and “filing” of award— vide Srilal v. Arjun Das, 27 
Ind.Cas. 233 = 18 C.W.N. 1325; Aloftun Dal v. Baz Khan, 46 Ind.Cas. 
324 = 5 O.L.J. 205; Debendra v. Sarbamangala, 8 C-W.N. 916; Umersey 
v. Shamji, 13 Bom. 119; Arumugan v. Arunachalarn, 22 Mad. 22; 
Sita Ram v. Bhagwant, 26 All. 105 = (1903) A.W.N. 205; Asadullah v. 
Muhammad, (1905) A.W.N. 47=27 All. 459 = 2 A.L.J. 201 ; Bhagat Ram 
v. Ganda Singh, 89 P.R. T907. 

1150. Suppersession of arbitration. —It the arbitrators fail to sub 
mit their award within the time prescribed. Schedule II, clause 8, Civil 
Procedure Code applies and it is within the discretion of the court 
after having both the parties to the suit to make an order under that* 
article superseding the arbitration and proceeding with the suit. Hrishi 
kesh Das v. Lai Mohan Das, 57 Ind.Cas. 890. See also Chokkapa 
Mudaliar v. Ahmedulla, 21 Ind.Cas. 558= 14 M.L.T. 388 = (1913) M.W-N. 
863; Manger Sahu v. Bhaloo Singh, 5 Pat. L.J. 672= 1 Pat.L.T. 416; 
I.ala v. Abdus, 17 Ind.Cas. 320. See also Abdul Hakim v. Chairman, 
A.I.R. 1950 Lah. 32, where it has been held that an award not made 
within time can be set aside by the court under section 30(c) of the 
Arbitration Act. Where an award is thus avoided and set aside by an, 
order of the court, may, under s. 19 which is applicable to a case under 
s. 20 by reason of its sub-section (5) supersede the reference and thus 
avoid the arbitration agreement. But if the court while making an 
order under s. 19, does not expressly supersede the reference and direct 
that the arbitration agreement shali cease to have effect it should lie 
deemed to have declined to exercise this power. Consequently, the 
arbitiation agreement, notwithstanding that it has been filed in court, 
still remains if full force according to the tenor, not only with respect 
to the difference which was referred to arbitration, but also with reference 
to all disputes between the parties which properly fall within the 
agreement. Ibid. 

1151. Umpire. —•' This section is applicable to extension of time to 
an umpire. Himalaya Assurance v. Assudamal, 88 Ind.Cas. 878. 

1152. Whether an award has been made or not. —T he fact that 
the award is already made does not affect the power of the court one 
way or the other. It is however a factor which ought to be taken into 
consideration for the purpose of determining whether or not applica¬ 
tion for enlargement of time should or should be granted or not. 
Jethalal v. Amrit , A.I.R. 1939 Cal. 260 : Russell, 15th Edn., p. 218 ; 
Lord v. Lee, (1868) 3 Q.B. 401. lhe effect of die order of enlargement 
is that the extended time is to be treated as if it had been originally 
given in the arbitration agreement. Consequently, the award and all 
else done in the arbitration during such extended time is rendered 
valid and effective. Lord v. Lee (1868) L.R. 3 Q.B. 404. Where there 
has been inexcusable deals in applying for enlargement, the application, 
as a rule, should be refused. Russell, 15th Edn. p. 219. T he court no 
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doubt, would in exercising its discretion, have regard to the 
terms of the submission, and see whether the conditions as to the time 
for making the award were an essential element of the submission or 
merely regulations for the observance of the arbitrator. Ibid; Darnley 
v. jL ondon, (1867) L.R. 2 H.L. 43 ; Knowles v. Bolton, (1900) 2 Q.B. 
253. See also JLallubhai v. Jamnadas A-I.R. 1930 Bom. 462 = 54 Bom. 
408 = 125 Ind.Cas. 425; Martirosi v. Subrahmanyam, A.I.R. 1928 Mad. 
69 = 51 Mad. 103 (F.B.). In the last named case it has been held that 
an appeal would lie from an order refusing to extend the time for 
making award. See also Tejfml v. Nathumal , 46 Cal. 1059. As regards 
icvision vide Bholanaln v. Ragliu, 51 All. 1010. 

1153. Sub-section (2).—“We have revised sub-clause (2) so as to 
allow of provision being made in an arbitration agreement for enlarge¬ 
ment of the time for making the award where all the parties consent to 
such enlargement.”— Report of the Select Committee. Rule 7 of the Rules of 
the Tribunal of Arbitration, Bengal Chamber of Commerce, is not in conflict 
with s. 28 (2) of the Arbitration Act is not ultra vires on that ground. 
Rule 7 is not a provision which empowers the arbitrators at their pleasure 
without consent of the parties to the agreement to enlarge the time for 
making the award. Rarnnalh v. Nanjee, A.I.R. 1953 Cal. 787 ; see also 
Shibchand v. Panno, A.I.R. 1943 Bom. 197. An arbitration agreement, 
provided that the arbitration would be completed within one month from 
its date subject to the extension of time not exceeling six weeks thereafter, 
if all the arbitrators passed a resolution to that effect. The arbitrators 
passed an award after expiry of one month prescribed without any resolution 
by them extending the time for making the award. Held that the award 
was invalid as it was made after the prescribed period without any 
resolution. Even assuming that such resolution extending the time was 
passed by them, there was no agreement by the parties consenting to 
such extension and, therefore, time could not be legally enlarged by 
reason of section 28(2). Kuppuswami v. Anathararnier, A I.R. 
1948 Mad. 40 = 1.L.R. (1948) Mad. 83. In the above case Gentle C. J. 
observed : “Section 28(2), Arbitration Act, enacts that any provision 
in any arbitration agreement, whereby the arbitrators or umpire may, 
except with the consent of all the parties to the agreement enlarge the 
time for making the award shall be void and of no effect. There was 
no agreement by all the parties for the arbitration to extend the time by¬ 
passing the resolution envisaged in the arbitration agreement. Conse¬ 
quently, the time coulc not be legally enlarged and the period during 
which the arbitrators could make an award expired about six weeks 
before the document of 15th March, came into existence, even if that 
document is an award it is one which has no validity and is not, in law 
an award.” But see Shipchandrai v. Panno, A.I.R. 1943 Bom. 197 and 
Ramnath v. Nanji, A.I.R. 1953 Cal. 787, where reference was made to 
an Association and parties are bound by the rules of the Association. 

1154. Two awards in a single reference. —There is nothing wrong 
in law in passing an award on the dispute relating to immovable property 
and a second award relating to the cash where single reference is made 
on both the disputes. Radha v. Aladho, A.I.R. 1952 All. 856 = 1952 

A.L.J. 405. 

1155. Ss. 28, 31, 32 and 32—Scope of. —The main object of 
introducing the provision of Ss. 31, 32 and 33 was to entrust the decision 
of the relevant disputes to the specified court and to require the parties 
to bring the said disputes for the decision of the said court in the form 
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of petition. Jawaher Lai v. Union of India, A.I.R. 1962 S.C. 378 (over- 
i uling A.I.R. 1950 Cal. 267 and A.I.R. 1951 Cal. 147 and approving 
A.I.R. 1949 Bom. 158). 

1156. Ss. 28, 30 and 41—Court refusing to extend time—Power 
of appellate court. —Orders passed by the trial court, refusing to 
extend the time till the date awards are filed in court, are orders affecting 
the decision of the case, and if the awards are set aside only on the ground 
that they were filed beyond the time allowed by the court, the lower 
appellate court is entitled to consider the correctness of the order passed 
by the trial court refusing to extend the time. Surai Prosad v. Munnalal 
1957 All. L.J. 541=1957 All. W.R. (H.C.) 394. 

The refusal to extend time under s. 28 by the court on the appli¬ 
cation of the arbitrators or the party does not amount to an order 
superseding the arbitration so as to be appelable under clause (1) of 
section 39 of the Act. Rice Mills v. State, I.L.R. (1958) Cut. 348 = A.I.R. 
1959 Orissa 4. But where the court refused to extend time under s. 28 
on the ground that the Arbitrators having allowed withdrawal of 
leference had lost control of the matter, the order would be set aside 
in revision as the court had wrongly exercised its jurisdiction. Ibid. 

29. Where and in so far as an award is for the -payment 

of money the Court may in the decree order 
Interest on awards, interest , from the date of the at such rate as 

the Court deems reasonable , to be paid on the 
principal sum as adjudged by the award and confirmed ty the 
decree. 


1157. N.B. Section 29 makes necessary provisions as to interest 
when the award makes no provision therefor. It is based on similar 
provision in the 1934 Act of Parliament (section (11). “Instead of 
fixing by the Act the rate of interest which an award shall bear and 
enacting that interest shall run from the date of the award, we have 
provided in accoidance with the analogous provisions in the Civil 
I roccdure Code that the court may fix the rate of interest, but we have 

made the date from which the interest shall run the date of the decree ” 
Report of the Select Committee. 

os r^WM Cltand Salifrra nt v. Mali mood Java, 

23 C.W.N. 704 = A.I.R. 1920 Cal. 143 = 54 Ind.Cas. 285-46 Cal 534 

ua, mh’I 015 T ade thc ! r award and allowed interest at 6 per cent. It 
as held that the award as to interest was not invalid. But this view 

IQNlTin fr T °? »« ' Fulslram v. Jhanakalal, A.I.R. 1936 Nag. 197 = 
19 N.L.J. bl=I.lR. 1936 Nag. 44 = 165 Ind.Cas. 556. In Sew da t Rai 

14 L TO C - w -N.494, Greaves /. held following In re Morfdiet, 

■l x ®. -5'* f hat an aibitrator cannot award the payment of interest 

subsequent to the date of the award unless the submission exp^slv 

K him the power to do so. But see In re Badger, 2 B & A 60T All 
these cases have been considered by Mookerjee 
Bhowamdas v. Harsukhdas, 27 C.W.N. 9.13 = A.I.R 

delivering their judgment their Lordships observed regards tl.,. 

second part reference has been made 'to the decision of Mr Tll s c t 
Greaves in the case of Sewdalrai v. Tala Sons Ltd.. 27 C WN 494 if an 
authority for the proposition that the arbitrators exceeded their lutl.o 
rny when they allowed interest after the date of the award If ' 
Jast.ee Greaves intended to lay this down as an inflexible ‘rule of law 


and Rankin Jf. in 
1924 Cal. 524. In 
“As regards the 
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we are not prepared to follow his ruling. On the other hand, we find 
that in UttamchancL Saligram v. Alahmood Jezoa Alamooji, 23 C.W.N. 
704 interest was allowed as has been done by the arbitrators in this case. 
The decision in In re Morphett, 14 L.J.Q.B. 259 (1845) proceeded upon 
its special facts, and In re Badger, 2 B. Sc A. 691, shows that the arbi¬ 
trators have authority to make a decree for such damages as might have 
been assumed by the court. See also, Edzvards v. G. W. Ry . Co., 11 
C.B. 588 ; Sherry v. Ohe, 3 Dow. 349 and Brahan v. Wolfe, (1832) 1 
A.L. 8c Na. 233.” See also, Ramnath v. Audit Behary, 1934 A.L.J. 939 
= A.I.R. 1934 All. 939. By the incorporation of this section all conflicts 
have been set at rest. 


1159. English Law.—Section 20 oi the English Arbitration Act 
runs as follows:—“A sum directed to be paid by an award shall, unless 
of 1950 runs as follows : “A sum directed to be paid by an award 
shall, unless the award otherwise directs, carry interest as from the date 
ol the award and at the same rate as a judgment debt.” According to 
this section an arbitrator may award interest, by virtue of liis implied 
authority to follow the ordinary rules oi law. Russell, 15th Edn. p. 224 
citing, Edward v. G. W. Railway, (1851) 11 C.B. 588 = 21 L.J.C.P. 72; 
Chandris v. Isbrandt — sen Aloller Co. Inc. (1951) 1 K.B. 240. A 
statutory arbitrator, however, can only award such interest if the statute 
concerned so provides. Russell, 15th Edn. 224 citing, A1 on mouth Shire 
v Newport, (1947) 1 All. E.R. 916. 

1160. Section 34 of the C. I\ Code 

4 4 , 

when the decree is for the payment of money. 1 he expression decree 

for the payment of money” as used in the section includes a claim for 

unliquidated damages. Bhagzvaul v. Gangabisan, A.I.R. 1940 Bom. 
369 = (1940) 42 Boin.L.R. 750. The rate of interest from the date of 
the decree to the date of payment is in the discretion of the court 

Umesh v. latima, 18 Cal. 164=17 I.A. 201; Bulaki v. Pesricha, 109 

IndCas 416 Rate of interest is a matter to be decided on the facts ot 
<*irh case AIR 1924 Nag. 346 = 76 ind.Cas. 131. Grant of interest 
is a matter within the discretion of court. AIR. 1921 Lah. 594 = 29 
P l R 670=111 Ind.Cas. 354. Ordinarily 6 p.c. interest should be 
granted. A.I.R. 1933 Lah. 101 : A.I.R. 1933 Lah. 780=144 Ind.Cas. 
601 It is well settled that no decree for interest can be given prior to 
the institution of the suit under s. 34 unless there be a contract for 
such interest, JLakshnu v. Union of Intlta, 19:>8 1 at. L.R, .>8 —I.L.R. 37 
Pat. 442 = A.I.R. 1958 Pat. 489. 

1161 . Future interest. —An arbitrator is not a court which has 
been siven special powers to give interest after suit under s. 34 C. P. 
Code In the absence of that section, even a court far less an arbitrator 
would not have powee to give future interest and S 29 forbids the grant 
of future interest at all after suit. I nlson v. Ke/klllly, 19;>8 Kei.LJ. 
965 = 1958 Ret. L.T. 977 = A.I.R. 1959 Ker. 174 : sec also (1955) 2 M.LJ. 

' s v 23 = A.I.R. 1955 S.C. 468 ; State of Punjab v. Surnnder Nath A.I.R. 

I960 Punj. 623 (Power of appellete Court). 

30. An award shall not be aside except 
Grounds for setting on one or more of the folloioing grounds , 
aside award. namely 

(a) that an arbitrator or umpire has misconducted him - 
or the proceedings ; 



S. 30] 


GROUNDS FOR SETTING ASIDE AWARD 


611 


(b) that an award has been made after the issue of an 

order by the Court superseding the arbitration or 
after arbitration proceedings have become invalid 
under section 35 ; 

( c) that an award has been improperly procured or is 

otherwise invalid. 


1162. N.B. —'This section follows paragraph 15 of the Second Sche¬ 
dule to the Civil Procedure Code setting out the grounds on which an 
award may be set aside. Vide \otes on Clauses. “VVe have omitted 
ground (b) which specified fraudulent concealment of a matter which 
ought to have been disclosed or deceit, because we consider that this 
ground is adequately covered by the ground which now appears as ground 
in the section as revised by us."— Report of the Select Committee. This 
section also corresponds to s. I I of the Indian Arbitration Act of 1899 
as well as to s. 11 of the English Arbitration Act of 1889. Now see s. 
23 (2) of the English Arbitration Act of 19. r >0. 

1163. Section 30, 32 and 33 — Scope of—Conditions for appli¬ 
cability of s. 33. —An award could be set aside only on any of the 
grounds mentioned in S. 30. Section 32 enacts a bar to suits contesting 
arbitration agreement or award. I his section lias to be read with s. 33, 
as it is only a corollary to s. 32. A combined reading of two sections estab- 
lishes that a party to an arbitration agreement or award can question the 
award in the manner provided by s. 33, namely, by filing an application for 
the purpose. Section 33 does not envisage that both sides must be parties to 
the agreement. The condition precedent to invoking section 33 is that 
the plaintiff should be a party to the agreement. The further requisite 
is not imposed by the section and the court cannot read those words 
into that section. On a reading of S. 32 and S. 33 together it is clear 
that the only mode of challenging the existence, validity or effect of an 
«i bitratton agreement or an award is the one indicated in section 33, an 
absolute prohibition is created by s. 32 against the institution of suits. 
T he intention of the Legislature in enacting these sections is to provide 
for a speedy remedy in regard to matters arising out of the arbitration 
agieetncnts and awards. Mooram pndi v. Achania, (19 a 8) 1 Andh. WR. 
382 = I.L.R. (1958) Andhra Pi a. 77. Ac cording to the Calcutta High Court 
the Indian Arbitration Act. 1910, does not distinguish between an appli¬ 
cation for setting aside an award and an application for the adjudgment 
of an award to he a nullity and does nor contemplate that an application 
of the latter kind undo s. 33. flu* \cr contemplates that all applications, 
challenging an award irurt he made under . .“>3 irrespective of the ground 
of the challenge, and that they must be applications for setting aside the 
awaid except in cases where the existence of an award in fact is challenged. 
I he non-existence or invalidity of the reference can he a ground of an 
application for setting aside an award, based on such invalid or non-existent 
reference including the case of an award in an arbitration without inter¬ 
vention of the court. Sat & Co. v. Ishar Singh, A I R. 1956 Cal. 321=60 
C.W.N. 471 (F.B.) ^overruling I.I..R. 11949) 1 Cal. 215 and A I R. 1951 
Cal. 78). In the last named F. Ik c ase Chahravarti C.f. said : “Ss. 30 and 
33 are not coextensive, s. 33 deals with both agreements and awards while 
S. 30 deals with awards only. Again S. 33 covers cpiestions as to the 
existence or the validity or the died of awards hut with questions of 
existence or effect s. 30 has no concern. The word “existence” in s. 33 
dues not comprise legal existence as well, because if it does, it is not easy 
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to see how in that aspect it differs from “validity”. Applications of 
various kinds are thus conceivable as application under S. 33, which may 
concern the existence or effect of awards and which can not possibly be 
applications under s. 30. The ambit of s. 33 is thus undoubtedly wider. 

“There is nothing in the language of Ss. 30 and 33 to suggest that 
the invalidities as contemplated by tlie two sections are mutually exclusive 
and the invalidity for which a party may challenge an award under s. 33 
cannot be the invalidity for which he can apply to the court for setting 
aside the award under s. 30. A stronger reason is furnished by the scope 
and effect of Ss. 31, 32 and 33 which are mutually interlinked. The 
Arbitration Act uses the expression “set aside” in a wide sense and 
requires that whenever an award is found fit to be removed, it must be 
set aside. 


“The nonexistence or invalidity of an agreement must be urged 
by means of an application under s. 30 and if it is not urged by such 
an application within the time limited by law, the consequence laid down 
in the last part of s. 17 of the Act will follow.” 


s. 


part 

It cannot be said that s. 30 really lays down the powers of court and 
... 33 sets forth the procedure for the exercise of such powers at the 
motion of a party, and that the Arbitration Act really contemplates so far 
as an application at the instance of a party is concerned one under s. 33 
only. The difficulty, however in treating s. 33 as wholly procedural is 
that that section deals with the existence or validity of the arbitration 
agreement also to which s. 30 makes no reference in terms, and further 
that s. 33 contemplates a proceeding to have the effect of an agreement 
or an award determined. It is not correct to hold that s. 33 has no 
independent existence. Ismail v. Hansraj, A.I.R. 1955 Raj. 153, but see 
Haritimal v. Hiralal, A.I.R. 1954 Bom. 243 noted infra. In the Full 
Bench case of Shah & Co. v. Ishar Singh, 60 C.W.N. 471 (F.B.) = A.I.R. 
1956 Cal. 321 S. R. Das Gupta J. in his dissenting judgment said : “All 
applications under the Act challenging the award have to be made under 
S 33 although an application for netting aside an award must be made 
on one or other of the grounds mentioned in s. 30. But it is not necessaiy 
that such an application must be for setting aside the award. The non¬ 
existence or invaliditv of the reference cannot be a ground of an applica¬ 
tion for setting aside an award, particularly in the case of an award in 
an arbitration without the intervention of the court. 

The other dissenting Judge Bachawat, J. said : The Arbitration 
Act 1940, distinguishes between an application for setting aside an award 
and application for a decision that the award is a nullity and consequently, 
does not legally exist and contemplates that an application of the former 
kind may be made under s. 30 and an application of the latter kind 
under s 33 Non-existence and invalidity of arbitration agreement and 
an order of reference to arbitration are not grounds for setting aside the 
award under s. 30” This Full Bench case as followed in Basant v. 
Surendra . IX.R. 35 Pat 35 = 1957 B.L.J.R. 94 = A.I.R. 1957 Pat. 417. Vide 


notes under s. 33 Infra. 

1164. Ss. 15, 16, 30 and 33.—The validity of an award may be 

challenged under s. 15 which provides for its correction or modification by 
the court or it may be challenged under S. 16 which provides for its 
remission for reconsideration or it may be challenged under s. 30 which 
provides for its setting aside. But none of these sections provides for 
making of an application. It is perfectly clear that the authority for 
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making an application in each one of these cases is derived ultimately 
from the general provisions contained in S. 33. Shah & Co. v. Ishar Singh, 
60 C.W.N. 471 (F.B.) = A.I.R. 1956 Cal. 471. 

1165. Scope of the section.—An arbitration award cannot be upset 
except on the specific grounds given in this section. If this is not done, 
it could not be avoided by raising a plea that it had become infructuous. 
Pertap v. Rechan, 1940 R.D. 20=1940 A.VV.N. (B.R.) 16. No court will 
lcvicw the arbitrators conclusions or findings if he has acted within his 
authority and according to the principles of justice and behaved fairly 
to all parties, and where there is no legal misconduct. Dwarka v. 
hedar Nath, 6 D.L.R. (Pat.) 56 = A.I.R. 1951 Pat. 448. An arbitration, 
in substance, ousts the jurisdiction of the court, except for the purpose 
of controlling the arbitrators and preventing misconduct and for regulat¬ 
ing the procedure after the award. So far as the hearing of the merits 
is concerned anti the decision contained in the award, the court has 
nothing to say. good, bad or indifferent. It has no right to review it or 
to consider it. Debidas v. Keshava, A.I.R. 1945 All. 424. It is not open 
(o a court to set aside finding of fact arrived at by arbitrators, and the 
only giounds on whicn an award can be challenged and those mentioned 
in the Act. Misrilal v. Bhagavati, A.I.R. 1955 All. 327. ‘This section 
sets out the grounds on which the court may set aside an award. They 

or umpire has misconducted himself or the 
proceedings, (2) where an award has been made after the issue of an order 
by the court superseding the arbitration or after arbitration proceedings 
have become invalid ; and thirdly (which is the widest clause) where an 
award has been improperly procured or is otherwise invalid ; and I 
suppose if the court could see on the face of the award, that it is obviously 

t0 / a y invalid it would, of its own motion, set it aside under section 
30 rather than remit it under s. 16.” A.I.R. 1945 All. 424. In an 
application under this section, the court cannot make shifting investi¬ 
gation of proceedings before arbitrators, unless it is shown that the award 
's bad on the face of n GuUartlal v. Busi, A.I.R. 1953 Cal. 621. Court 
should not set aside awards where the parties have agreed to abide by 
the decision of a tribunal of their own selection, unless there has been 
S ” m f, hll,K . radical l y wrong and vicious in the proceedings. Harphool v. 
Prabhu. A.I.R. 1950 E.P. 266=52 P.L.R 128 It is not open to the 
court to interfere vvith an award on the ground that the arbitrators were 

1,1 awar ? inj? (,ama & cs fo * ■’reach of contract on a wrong basis, 
/*«7«,rov85r°T uot appear on the face of the award. Tularam v. 

r..,..' 85 CL J- It is not necessary for the arbitrators to exhaus- 

cl> give leasons for the conclusions arrived at by him or to give his 
mdings on the issues raised in the case. His award would be a perfectly 
val.c! and good award provided he has given a clear decision of dre case 
Where on the fc.ee of it the award is very vague and it is difficult ,o 

ease at W an Furthe'"- ; * ttl,i,llv '?<='?■ th( ' »«ard is not a decision of the 

wished to avo d u ", ' hc au:,,<1 <loc ' i l,u ’ vc,v which the parties 

wished to avoid, namely going to a court of law and bearing expenses of 

protracted ht.gat.on the purported award defeats the vers purpose o 

arhitiation hy throwing the parties hack to the very position from which 

o the root of°hf ape - 1,1 « ■' vital one and goes 

to the root of die award given by lum and the award must therefore be 

02-',052 A L i nVali<i ", Mn "'" , ^ V - Chrdd ' 1 - A I R1052 

j AX.J. 403. An award cannot be set aside on the ground char 

decs,on of the court possibly would have been otherwise. Ranxchand v. 
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or corr pt o b'y the applicant will oblige the court, before passmg 
decree W record whetheV or not the allegation is supported. Sounder 

nail 12 P R. 1869 . This section , vests in the cou a 


a 

Secunder v. 
etion to set 

— - SU ?V^i«i»3SP & TTZ 

if it be shown that the. award was .. .p.opcr V pi c - . „ , hcy 


if it be shown that the await, was ■ oust thisjurisdiction it they 

competent for the parties by agreement to ' "Lary v 1 Ind.Cas. 

desire to enforce the awaid under hlS ^ * n SLR 43. Rut before 

371=13 C.W.N. 63 ; Narainda* v. enquiry into the 

setting an award aside a couit sh 1 ‘ 9 ^.w.P. 241. This 

objections raised against the award. . enu • ’ b " cn ma de upon a 

cr .tin does not apply to an award which .had neen . v . 


a v La la, isi in u.w>. - 

,964 AIL ,17. This section does not provide for the court setting,as. ^ 

,n award in part only. AM,omed v. Aum 1937 Pat. 
Ganet/i. 1936 A.M.L.|. 54: but sec - Badri x Lh , Ind .Cas. 115 

’--'3 = 15 Pat. 579 = 1936 P.W.N. 809 118P e \: o \; rt s not empowered to 
iseverable part if bad can be set aside). I Kc cour A . M .L.J. 54. 

sit on appeal on an arbitrator. Daula v. Ganesh 19 ^ 

The obiect of this section is to £‘Vj ’ or j f ,he party concerned 
accordance with the decision ot c. ^ making t he reference or if 

fails to impeach the award before the disa llowed and a decree is 

his objection to the validity of the anard final and the decree 

passed in accordance therewith, the ision . Rupnaram v. Nund- 

' . ..... O to appeal or revisi Ga „ esh , 8 W.R. 171. 

1930 Sind 195 : 
938 Cal. 327. This 

Dacca Co-operative v. b^the first court of all possible 

section contemplates the c ” rd including the ground that what 

Grounds of objections a " a,nst ‘ of certain events which happened 

purports to be an award i*. by teas.an o„ ^ ^ ^ |>J|i#f Kn t , 

prior to the references, not . . ° [ A. I. ]. 997=90 Ind.Cas. 904: 

A.I.R. 1026 All. 202 = 48 AH. --b 2 Ai y 7 ' A n arbitrator in 
I.ulnwan v. Lachtya ,. 3, ... j onof the court, except for the purpose of 
substance ousts the lurisd preventing misconduct and for regulating 

controlling the arbitrators and pie ^ ^ hcaring of the merits is con- 
procedure after the awaid. ^ the awar< p the court has nothing 

cerned and the d ^ cl ^ l0n : n different. Yeshivanttrao v. Dattatrayya, I-L-F.- 
to sav, good, bad 62 ^f ta j t Beeam Haji Abdul, 

8»6 = 8 T^ircbCas 9 525 Rci-.uddin v. Shujauddin, 78 Ind.Cas. 
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Ju42 ; Chan dan v. Bibi. lb Ind.Cas. 198. But finding of the arbitrators as to 
the extension of due date in a contract, based upon no evidence would 
clearly amount to legal misconduct. Bejoy Singh v. Bilas Bay, A-I.R. 
1952 Cal. 440 ; see Union of India v. Joginder Singh & Co. I.L.R. (1961) 
Cut. 544 (the jurisdiction of the Civil Court to set aside the award of an 
arbitrator or to remit it for further hearing is circumscribed by the pro¬ 
vision of s. 30 and s. 16). 

1166. When a petition for setting aside an award lies.—Under 

the Arbitration Act, it is not competent to lile a petition lor setting aside 
an award till the award has been ided. Hatanji v. Dhirajlal, A.I.R. 
1942 Bom. 101. In Bengal Silk Alills v. Aisha A 11 fj , A.I.R 1947 Cal. 106 
(113) Gentle, J. said : “In my opinion an application to set aside an 

award cannot be made in the absence of an award being hied in court ; 

but directly the award is hied, irrespective whether or not notice has been 
icceived of its filing, such application is competent.’’ See also, Hatanji v. 
Dhirajlal A.I.R. 1942 Bom. 101 = I.L.R. (1942) Bom. 152 = 200 Ind.Cas. 
32; Bengal Jute Mills v. Jewraj, A.I.R. 1914 Cal. 304 = I.L.R* (1943) 2 

Cal. 392 = 218 Ind.Cas. 182; Since Chaud v. Sohun Lai, A.I.R. 1943 Cal. 

257 = I.L.R. (1943) 2 Cal. 227 = 209 Ind.Cas. 182 = 47 C.YV N. 450 ; 

Snriarn v. President, A.I.R. 1954 Nag. 236 ; Janardhan Prasad v. Chanda 
Sekhar, A.I.R. 1951 Nag. 198 = I.L.R. (1950) Nag. 953; O. Mohamad v. 
5. Hajee, 76 Mad. LAV. 482 = (1963) 2 Mad. L.J. 287 = I.L.R. (1963) Mad. 
922 = A.I.R. 1964 Mad. 1. 

1167. Award—Setting aside—Party participating in arbitration 
proceeding without protest. —Where the applicant participates in arbi¬ 
tration proceedings without protest and fully avails of the entire arbitration 
proceedings he cannot be heard, when he’ sees that the award has gone 
against him, to make an objection that the whole of the arbitration 
proceedings are without jurisdiction on the ground of known disability 
of the other party (Coiporation it) this case) Jupiter Insurance v. Corpo¬ 
ration of Calcutta, 60 C.W.N. 721 = A.I.R. 1956 Cal. 47. Vide the topic of 
Estoppel, and Hamer, infra. 


1168. Bombay Industrial Relations Act (XI of 1947)—Arbitration 
tinder Applicability of s. 46—Applicability of s. 30. —All the provisions 
of the Arbitration Ac t. in so far as they are applicable have been applied to 
arbitrations under Chapter JI Bombay Industrial Relations Act and the 
powers which a civil court exercises under the Arbitration /Yet are to be 
exercised by a Labour Court and Industrial Court. I he legislature 
instead ol setting up a separate machinery for arbitration under Chapter 
II incorporated the provisions of the Arbitration Act into the Bombay 
Industrial Relations Act. II an arbitrator is guilt) of misconduct or if 
the award otherwise invalid, there is nothing in Chapter II which confers 
any right upon the aggrieved to challenge the award. Therefore, so far 
as S. 30 is concerned there is no reason wliy the provisions of S. 30 should 
not be made applicable to arbitration under Chapter II Bombay 
Industrial Relations Act. Textile Labour ' ' ’ 7 

L R ; 20 = I.L.R. (1956) Bom. 247 -A.I.R. 

Arbitration Act an award has to be filed 
an application to set aside an award has 
jurisdictions under S. 31. Ibid. 

1 169. Construction of agreement of arbitration._Th 


v. Labour Appellate, 58 Bom'. 

19:>0 Bom. 746. Under the 
as provided by S. 11 and then 
to be made to a court liavino 


4 f . . ..— i nv: agreement 

loi inference to arbitiation should be literalh construed by the court 

so as to lean in favour of upholding the award giving by the arbitrators. 
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but that is no ground for sustaining the award where the arbitrators 
have clearly misdirected themselves and have exceeded the scope of their 
authority. Gobordhan Das v. Lachhmi , A.I.R. 1954 S.C. 686 ; Suwalal v. 
Clive Mills, A.I.R. 1960 Cal. 90. The appointment of arbitrator upon 
original application of reference which was defective but defect subse¬ 
quently removed can not be challenged since the defect is one of irregu¬ 
larity and not of want of jurisdiction. Tons Tate v. Kissen/al Bangur, 
A.I.R. 1953 Cal. 322. 

1170. Ss. 14, 15, 16, 17, 30, 31(2) and 33. —From a reading of ss. 
14, 15, 16, 17, 30, 31 (i;, 32 and 33 of the Arbitration Act, it is clear that 
the Legislature meant to fix a definite time-limit within which the existence 
oi validity of an award could be challenged after it is liled in court and 
to provide method of setting an award translated into a decree and made 
enforceable as such. Kasi v. Takshrni, (1960) 1 Andh.W.R. 127. 

1171. Validity of a reference whether can be enquired into under 
this section. —The words of this section are sufficiently wide to cover an 
enquiry into and a decision on the question of the validity of the submis¬ 
sion. As the basis of an arbitration is the submission, the improper 
procuring of an arbitration, which is covered by this section must include 
the question of the validity of the submission. Rochanbai v. Mothumal, 
31 S.L.R. 55 = 169 Ind.Cas. 623 = A.1.R. 1937 Sind 110; Mariam v. Amina, 
167 Ind.Cas. 99 = (1936) A.L.J. 1333 = 1.L.R. 1937 All. 317 = A.I.R. 1937 
All. 65 (F.B.). See also Vulson v. Kelkutty, 1958 Ker.L.J. 965=1958 Ker. 
L.T. 977= A.I.R. 1959 Ker. 174. But a court would be unwilling to assist 
any party who with full knowledge of the circumstances allows the arbi¬ 
trator to pioceed and take part in it and seeks to evade it by raising a 
number of objections which never occurred to him before. Ibid., see also 
(1940) 2 M.L.J. 520 = A.I-R. 1941 Mad. 129. If a party to a contract 
challenges the very existence of the court’s act and if in spite of such a 
dispute having been raised the arbitrators proceed with the reference and 
makes an award then the award would be a nullity, having been^ made 
without jurisdiction. Hanutmull Bold v. batechand, A.I.R. 1954 Cal. 1 ; 
See also Hey man v. Darwins Ltd. (1942) 1 All.E.R. 337 = (1942) A.C. 356. 
The question which would then arise is whether such an award can be 
challenged in an application under S. 30 or whether S. 33 is the appropriate 
section under which the validity of an award made in such circumstances 
can be challenged. Ibid. The power conf&red on the court to set aside 
an award under the Arbitration Act also presupposes the existence of a 
valid leference and if there is no valid reference or reference at all then 
the award is a nullity and a declaration to that effect can be obtained under 
section 33 of the Act. An application under S. 30 of the Act is not main¬ 
tainable on the ground that there was no valid reference at all and 
consequently the arbitrators had no jurisdiction to make the award. 
Such orounds cannot form the giound on which an application under 
S 30 can be made and the question whether or not the arbitrators who 
made the award cannot be gone into in an application under S. 30 and 
the award cannot be set aside on that ground. Shah &C. v. Isher Singh, 

9 D.L.R. (Cal.) 50. 

Power of Court.—It is not the function of the court to 
disturb the findings of the arbitrators if it has been reached bona fide. 
After an award has been filed if objections are raised by a party to 
the reference, the court has to decide these objections. But the ambit 
of the powers of court is either to modify, remit or set aside the award. 
No other duty is cast upon the court. Where the award has to be set 
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aside no decree can follow on the basis of the award. Ramtaran v. 
Adhar, 91 C.L.J. 267 = A.I.R. 1953 Cal. 648 (D.B.) ; Louis Dreyfus v. V. 
S. Balabbarayya Cbatliar, (1960) 2 M.L.J. 372, Union of India v. Baksfn 
Ram 59 Punj. L.R. 572 = 1.L.R. (1957) Punj. 1210. 

1173. Power of arbitrator—-Validity of arbitration agreement— 
Power to decide. —The arbitrator has no power to adjudicate upon the 
legal validity of submission. Sunwalal v. Clive Alii Is, A.I.R. 

90 overruling A.I.R. 1953 Cal. 618 ; Mat bunny v. Mat bunny 
L. J. C. 75. 

1174. Power of court to set aside award ‘suo motu\— T here is 
nothing ms. 17 of the Arbitration Act to exclude the powers of the 
cour, to set aside an award except on the application of the parties. 
A court has power to set aside an award suo rnotu for proper reasons. 
Section 30, by implication, gives the court power to set aside an award 
which has been improperly obtained. A lotumal v. Hazi Ibrahim, I.L.R. 
1943 Kar, 390 ; Narulkisbore v. International, A.I.R. 1953 Cal. 415. 
Where the witness speaks of material facts and is examined by the 
arbitrators suo rnotu, there must be an opportunity given to the parties 
to cross-examine him. Consequently, the arbitrators are guilty of mis¬ 
conduct in examining a witness without the consent of the parties and 
refusing to permit the parties to cross-examine him. Dharrnu v. Krishna, 
A.I.R. 1956 Oudh 24=1.L.R. (1956) Cut. 222. 

1175. Setting aside of award—Grounds—Jurisdiction 
disputed facts. —The question whether a person was or 
1 abitual dealer in the sale or purchase of particular goods is a question 
of fact and within the competence of the arbitrator to decide when the 
contract by itself and on the face of it could not be said to be illegal. 
Banwari Lai v. Joylal, A.I.R. 1956 Cal. 467. See also, Raja Brijendra 
v. Buti Saba, 1962 Jab. L.J. 194 = A.I.R. 1962 Madh. Pra. 377. 

1176. Contract containing arbitration clause void—Effect.— 

Where the contract itself is forbidden by court, as such illegal, the 
arbitration clause which forms part of the contract is also illegal and 
void. I he taint of illegality attaches to every part of the contract, 
including the arbitration clause. It is impossible to say that the arbi- 
tiation clause is a legal contract although the rest of the contract is 
illegal and the width of the arbitration clause does not save it from the 
illegality. If the arbitration agreement is illegal, and therefore, legally 
non-existent, the fountain head of the aibitrator’s jurisdiction dis¬ 
appear and any award which the arbitrator may have made purporting 
to act under the legally non-existent arbitration clause is also invalid 
Sunwalal v. Clive Mills, A.I.R. I960 Cal. 90. The arbitrator has no 
powei to adjudicate upon the legal validity of the submission. Disputes 
as to the legal validity of the arbitration agreement as to the existence 
ol facts which render it illegal and void must be determined by the 
court and not by the arbitrator just as dispute as to its factual existence 

and not by the arbitrator. The 
clothe himself with jurisdiction. 


to decide 

was not a 


can be determined only by the court 
atbiirator cannot by his own finding 
A.I.R. 1960 Cal. 90. 


1177. Court cannot enter into the merits of the dispute. —Once 
The dispute is found to be within the scope of the arbitration clause, it 
no part of the province of the court to enter into the merits of the 


e 


dispute. Mair v. C.ordhan Das, A.I.R. 1951 S.C. 9=1950 S.C.R 79^ 
Commander v. Arrungam, A.I.R. 1954 Mys. 46. 

78 
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1178. Power of Court to make shifting investigation. —Court can¬ 

not make shifting- investigation of proceedings before arbitrators, unless 
it is first shown that the award is bad on the face of it. Nursingdas v. 
Bisandayal, A.I.R. 1953 Cal. 621. Where the court makes an order of 
reference under section 23, it substitutes a domestic power in its own 
place. But it does not give up its supervision over the conduct of 
leference by making the order of reference. The arbitrator has to make 
an award vvhich is in obedience to the order of reference. It is not open 
to the parties by agreement to extend the powers given to the arbitrator 
or to give him additional powers, nor is it competent in the arbitrator 
to assume such powers by consent of the parties or in the exercise of 

such power to award to a party a sum of money ex gratia. To do so 

would be illegal and without jut isdiction. No court or juridical 
tribunal can award any sum to any party ex gratia. The fact that the 
aibitrator acts in the best interest of the parties will not however, make 
the award valid when he has acted beyond jurisdiction or in an extra- 
judical manner. It is legal misconduct tor an arbitrator to act without 
jurisdiction or to assume powers which he does not possess, and if} he 

does so, the award is bad and has to be set aside. Sher Barnbal v. 

Hossai nbhoy, 50 Bom. L.R. 89 = A.I.R. 1943 Bom. 292. 

1179. Power of court to call arbitrator as a witness. —On a 
motion to set aside an award of an arbitrator when the court comes to 
the conclusion that the only way in which it can satisfactorily deal with 
the matter before it, is by having the assistance of the evidence of the 
arbitrator, the court has jurisdiction to allow the arbitrator to be called 
as a witness in regard to the matter which passed before him during 
the arbitration. Leisearch v. Schalit, (1934) 2 K.B. 353 ; Amir Begam 
v. Badruddin, 36 All. 336 ; Bucclench v. Metropolitan, L.R. 5 H.L. 418 ; 
Recher v. North British, (1915) 3 K.B. 277. But no question can be 
put to an arbitrator as to what passed in his own mind when exercing 
this discretionary power on the matters submitted to him. Ti Ti Ma 
v. Mahomed, A.I.R. 1940 Rang. 203. Affidavits by arbitrators are also 
allowed for showing how proceedings were conducted. In re, Enoch, 
(1910) 1 K.B. 327 ; In re. Hare, 8 Dowl. 71 ; Blundel v. Bettarsh, (1810) 
17 Ves. 232 ; In re. Hall, 2 M.L.J. 847. 

1180. An award shall not be aside except on one or more of the 
following grounds.—An award can be set aside only on one of the 
grounds mentioned in the section. Mahmud Sheikh v. Kanknara Co. 
Ltd., 81 Ind.Cas. 574 = 28 C W.N. 634 = A.I.R. 1924 Cal. 665; Mian 
Natha v. Abdul, A.I.R. 1930 Lah. 22 ; Bachha Lai, v. Manu Lai, A.I.R. 
1937 Oudh 507 = 171 Ind.Cas. 172 = A.I.R. 1937 O.W.N. 1002=1937 
O.L.R. 524 ; Ganga Singh v. Jatioar Singh, A.I.R. 1935 All. 1014 ; Pertap 
v. Cechan, 1940 R.D. 20=1940 A.W.N. (B.R.) 16; Akshoy v. 5. C. Das, 
AIR 1935 Cal. 359 = 38 C.W.N. 784= 156 Ind.Cas. 165; Dattaram v. 
Harjimal, 24 S.L.R. 145 = 121 Ind.Cas. 161= A.I.R. 1930 Sind 170. An 
award cannot be set aside on the ground that the opposite party did 
not object to the application. Baclihu Lai v. Manu Lai, (supra). A 
provision in the petition of compromise providing that any of the parties 
might object to the award oil any account is ultra vires. Khudiram v. 
Chandi, 35 Ind.Cas. 358 = 1 P.L.J. 306. The arbitrators are judges of both 
the questions of fact and of law and the parties cannot be allowed to 
show subsequently that their decisions arc wrong on their merits. Raman 
Singh v. Ditta Singh, A.I.R. 1929 Oudh 334 = 114 Ind.Cas. 803 = 4 Luck. 
213 = 6 O.W.N. 1315. See also, Ganesh Singh v. Bhakan Singh, A.I.R. 
J928 Oudh 1 = 107 Ind.Cas. 545 = 4 O.W.N. 1085 = 5 Luck. 1 ; Ghulam v. 
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Muhammad , 29 Cal. 167 = 29 I.A. 51=6 C.W.N. 226; Knox v. Symonds, 
1 Ves.Jer. 369 = 3 Bro. C.C. 358; Girdhari Lai v. Banowari, A.I.R. 1933 
Lah. 1034 = 147 Ind.Cas. 768; Matuhai v. Jeram. A.I.R. 1933 Sind 252; 
Nazimuddin v. Ghulani Ahmed , 53 P.L.R. 1909 = 64 P.W.R. 1909=4 
Ind.Cas. 553. Where, a reference to arbitration is made generally 
and not specifically, and the arbitrator enumerates a proposition of law 
and states his own view of law as a ground of his award, such 
award can be challenged in a court of law and is liable to 
be set aside if there be an error of law apparent on the face of the award. 
On the other hand, where a reference is made specifically and a dispute 
ielating either to fact or to law is submitted to the arbitrator for his 
decision, his award cannot be challenged even if there be an error of 
fact or law or both apparent on the face of the award. Abdul Kakim v. 
Thakur Prosad, 1958 B L.J.R. 581. Under s. 30 three grounds have 
been mentioned on which the award can be set aside and the language 
of that section is imperative. There is no provision in the Act under 
which a court can ignore the award when all the parties to the award 
desire it to be cancelled. Xanah Chand v. Lola Pannalal A.I.R. 1963 
All. 68. The award is not liable to be set aside simply on a plea that 
the claim is time barred. Union of India v. Salween Timber, A.I.R. 
1963 Cal. 307. 


1181. Power of court while dismissing application, to reserve 
liberty to reagitate one of the objections. —It may well be doubted 
whether a court has power while dismissing an application for setting 
aside an award to give liberty to the unsuccessful party to reagitate an 
objection which might have been or should have been raised against 
such dismissal, as it may give rise to an anomalous or awkward position. 
Munshilal v. Modi , 51 C.W.N. 563. 


1182. Award otherwise valid—Correctness of the reasoning whe¬ 
ther can l>e examined. —It is not open to civil court in the case of an 
award, otherwise valid, to consider the correctness of the decision of the 
arbitrator or the reasoning bv which the conclusion is reached. Punjab 
Province v. Lakshmi Das, 16 P.L.R. 50 = A.I.R. 1944 bah. 149. 

1183. Discretion of court whether can he controlled by agree¬ 
ment between the parties. —An agreement between the parties that 
whatever award the arbitrators might give would be acceptable to them 
in every way without objection, cannot shut out an objection on the 
ground of misconduct on the part of the arbitrators. The discretion of 
the court to set aside an award on am valid ground cannot be controlled 
by an agreement between the parties. Abdul Majid v. Bahawal, Pak.T.R. 
(1950) Lah. 323 = A.I.R 1950 Lah. 174 = P.LD. 1950 Lah. 228; see also 1 
Cal. 466 ; 1 Ind.Cas. 371 ; 6 Mad. 368 and 42 Tnd.Cas. 706. 

1184. When an award should not l>c set aside. —Where the award is 
rot defective it should not be set aside. Ralanlal v. lleshardeo, A.I.R, 
1949 P.C. 195. In the above case T.ord MacDcrmott said : “For those 
icasons, their Lordships arc of opinion that the awards are not defective 
and should not have been set aside because of the manner in which the 


aibitrator dealt with the Tawhc.r Jewellery.On 

their Lordships consider that the awards were not lacking- 
respect and must be regarded as valid and effectual." 
therefore, find it necessary to consider whether orders 
were beyond the powers conferred by the Act of 1910. 


these gounds. 
in any material 
They do not. 
appealed from 


1185. Award deciding dispute's forming subject-matter of several 
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suits without order of reference. —An award made under a written 
arbitration agreement deciding the disputes forming the subject-matter 
of several pending suits without an order of reference by court cannot 
be given effect to or created upon either under Order XXIII, Rule 3, 
C. P. Code or under the Arbitration Act. Ariff v. Bengal Silk, I.L.R. 
(1945) 2 Cal. 70 = A.I.R. 1949 Cal. 350. 

1186. Estoppel—waiver.—Ajhy irregularity of procedure may, 
according to the rulings of the English courts, be waived. Mating Myim 
v. Maung Yan Aung, U.B.R. (1897-1901) Vol. II, 21. See also, Kennard 
v. Harris, 2 B. Sc C. 801 = 4 D. 8c R. 272 ; Brij Mohan Lai v. Shiam Singh, 
24 All. 164=1901 A.W.N. 208; Ghullamallah v. Papeerbai, A.I.R. 1928 
Sind 175 = 112 Ind.Cas. 286; Nand Kishore v. International Mercantile, 
A.I.R. 1953 Cal. 415 ; A.I.R. 1914 P.C. 105 ; Chidambaram v. Subramania, 
A.I.R. 1953 Mad. 492 = (!952) 2 M.L.J. 524; Zurnaklal v. Fulchand, 
A.I.R. 1941 Bom. 20. Waiver is a term loosely used and difficult to 
define when applied to irregularities in the proceedings before an arbi¬ 
trator, or in the conduct of the arbitrator during those proceedings. It 
must be an intentional act with knowledge. 'The burden of proving a 
case of waiver and acquiescence is upon the person who suggests it. If 
there are irregularities, the only thing that a party can do, is to protest 
against those irregularities and is not expected to withdraw from the 
proceedings. Where the moment the award was filed into court by 
arbitrators for making a rule of law, a party to the reference raises the 
objection which he raised before the arbitrators, there is no waiver or 
acquiescence of the party to the objection raised by him. Dharmu v. 
Krushna, A.I.R. 1956 Orissa 24 = A.I.R. 1956 Cut. 222. An applicant 
who stands by a partial arbitrator knowing him to be partial all the 
time, and takes his chance of the award turning out to be favourable 
to him in spite of such partiality cannot be permitted to put forward 
such grounds if the award ultimately turns out against him. National 
Fire v. Union of India, .4.I.R. 1956 Cal. 11 ; see also, Chouthmal v. 
Rarnchandra, I.L.R. (1955) Nag. 100 = A.I.R. 1955 Nag. 126. Where a 
party to an award not only accepts an award but takes advantage of it 
b) claiming rent from lessees and by applying for mutation of names of 
the property he is precluded from contesting its validity. Kalumal v. 
Ahmed, A.I.R. 1931 Sind 107 = 25 S.L.R." 405=134 Ind.Cas. 373; 
Vishram v. Gangaram. A.I.R. 1935 Sind 235. Where a party actually 
affirms the award by taking benefits under it and also giving 
up certain properties according to it, he cannot turn round and say 
that the award is invalid, unless he can prove that he was acting under 
some misapprehension. No person can affirm in part an award and then 
repudiate it in part. Ananta Lai v. Inanada Sundari , A.I.R. 1930 Cal. 
255 = 50 C.L. J. 323 = 125 IndCas. 290. See also. Hurrybux Deora v. 
Johurmall, A.I.R. 1929 Cal. 796 ; Gobindram v. Dcokabai, A.I.R. 1931 
Nag. 66=13 N.L.J. 237 = 130 Ind.Cas. 156; Rarndas v. Kodanmal, A.I.R. 
1933 Sind 207; Meyappa v. Venkaiachellam, A.I.R. 1935 Rang. 34=155 
Ind.Cas. 997. There is no misconduct of arbitrator in having made 
private enquiries or examined evidence in the absence of a partv to the 
arbitration proceeding when that party by his own conduct waives the 
objection he has to such a procedure. Dayaram v. Narain Das, 119 
Ind.Cas. 529 = A.I.R. 1929 Sind 200. See also, Mohidin Sahib v. Ramas- 
wami Chetty, A.I.R. 1921 Mad. 271 ; Cutset ji v. Crowder, 18 Bom. 299. 

A court would be unwilling to assist anv party who with full knowledge of 
the circumstances, allows an arbitrator to proceed and takes part in it and 
then seeks to evade it later by raising a number of objections which 
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never occurred to him before. Venkatchellam v. Suryanarain, A.I.R. 
1941 Mad. 129 ; see also, Haji Ebrahim v. Patina Lai, I.L.R. (1949) 1 
Cal. 245. Where a party to an arbitration proceeding has condoned an 
iiregularity on the part of the arbitrators by taking part in the subsequent 
proceedings before them he must be deemed to have waived all objec¬ 
tions on that account and he cannot object to the award on the ground 
ol such irregularity. Guntnua v. Pyinnyadipa, l Rang. 15=2 Bur.L.J. 
30 = 74 Ind.Cas. 6 = A.I.R. 1923 Rang. 187. See also. Municipality of 
Ahmedabad v. Ravjibhai . A.I.R. 1935 Bom. 127 = 37 Bom.L.R. 69=155 
Ind.Cas. 669 = 59 Bom. 268. But waiver must be an intentional act 
and with knowledge of necessary facts. Chaturbhuj v. Deokaram Nanji, 
79 Ind.Cas. 769 = 26 Bom.L.R. 84 = A.I.R 1924 Bom. 370; Haigh v. 
Haigh, (1861) 31 L.J.Ch. 424; Bignall v. Gale, 10 L.J.C.P. 169: Hewlet 
v. Lay Cock (1872) 2 C. & P. 574 ; Mills v. Bowycr’s Society, 3 K. 8 c J. 
66 : Drew v. Drew, (1855) 2 Macq. 1 : Junghcim v. Eonhehnann, (1909) 
2 K.B. 948=78 L.J.K.B. 1132: Toyo Menka v. Solum Singh, I.L.R. 
1943 Kar. 438. 


In (1909) 2 K.B. 948 Pichford, J. observed : “All the cases of waiver 
proceeded upon the principle that if a person knows of a disqualification 
in the arbitrator or defect in the proceedings, and still continues to go 
on with the reference before him. he cannot afterwards object, because 
he must be taken to have waived the disqualification or defect. But 
every one of these cases proceeds upon the ground of knowledge, and I 
can find no case where a man has been held to waive a defect of which 
he has no knowledge.*’ See also, per Lord Chelmsford in Darnley v. 
London, Chatha rn and Dover Rail Co., (1867) L.R. 2 H.L. at page 57. 
The burden of proving a case of waiver and acquiescence is upon the 
person who suggests it. Per Lord Se!borne in Holland v. Cassidy, (1888) 
3 App.Cas. at p. 778: Kishandas v. Mrghraj, 81 Ind.Cas. 831. 


“In proceedings before an arbitrator the practical question is not : 
Can mv objection to this irregularity be waived ; and how > but rather : 
What is the best way of avoiding a waiver, short of withdrawing from 
the arbitration altogether ? For while withdrawal will undoubtedly 
preserve the right to object later to the irregularity concerned, it is 
dangerous : if the objection is ill-founded, or the irregularity is insuffi¬ 
cient to invalidate an award, the arbitrator may properly go on with', 
proceedings in the absence of the objecting party. Thus that party may 
ultimately find that an award is made against him in his absence, yet' 

he is unable to have it set aside.'The obvious course, therefore, is 

foi a partv complaining of irregularity to protest against the irregularity 
>nd to continue to conduct his case in the proceedings before the arbitra- 

/?L’, l ? < l C . r s T l,c *’P rotest "..15th Kdn.. p. 118. In Hni a h v. Hai^h. 

' • L | Ch. 424. 7 timer. L.J. said : “A partv does not waive his 

objection bv continuing to attend the proceedings after protest, or under 

the compulsion of the irregularities, and without any intention to waive 
his objection. 

.. TAr !l r H f lt r V ' Me 'Mowcroft, 1 M. R- S. 167 (469). Lord Ellen boron ah said • 
We find that the defendant did protest and did all in his power tot 
!r iSt r ^ n t i h r C P'^ecding. I cannot agree that it amounts to a consent on 
Uu. pa it of the defendant, because, being tied to the stake and dragged 

c-lr !° '"u 1 C T C " C i° aV ;2 urs to makc thc hcsr of See also. Dnhson v. 

11 TV, r L J Q* 1 •' (22 ) • Bignall v. Gale . 10 L.J.C.P. 169 (17H- 

\n^ ayC ° Ck ’ 2 c fc p r>7t Xarpatrai v. Devidas, 14 

Ind.Cas. 371 ; Drew v. Drew, (1855) 2 Macq. 1 ( 9 ). 
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General principles of law must be applied to arbitration as to all 
others. Where one of several arbitrators agrees to an award but at the 
instance of one of the parties wilfully refuses to sign it, though there is a 
legal flaw in the award, the party who procured it cannot take advantage 
of it. Ramsundar v. Kuhuant, 66 Ind.Cas. 499 = 20 A.L.J. 392. Where 
the arbitrators examine the witness in private without informing the 
parties, their procedure is irregular and such misconduct; would justify 
the setting aside of such award. It is not necessary to prove prejudice. 
But irregularities of this kind may be cured by waiver. Ala gap pa Chettiar 
v. Chidambaram Chettiar, A.I.R. 1931 Mad. 619 = (1931) M.W.N. 451 = 133 
Ind.Cas. 522 = 34 M.L.W. 507. But a mere signature to an award does 
not necessarily remove all objections to an irregularity. It must be clear 
that when the party attached his signature he was aware that the; 
irregularity had been committed and then this act is prima facie evidence 
that he waives his objection which presumption can be rebutted only 
by adducing special circumstances. What amounts to waiver must be 
decided on circumstances of each case. Ibid . See also, Gunnu Meach 
v. Rahman, A.I.R. 1929 Rang. 166=117 Ind.Cas. 574=7 Rang. 136; 
Redman, 4th Edn., p. 155 ; Mills v. The Master, etc., 69 E.R. 1024 ; 
Parish Rathwan v. Parish Eligin, 2 H.L. Scott. Rep. 535 ; Muhammad 
v Najju, A.I.R. 1936 Oudh. 150. 

Where the appellant was fully aware of the counter-claim made by 
the respondent, and ii sought to lead evidence before the arbitrator to 
show that the counter-claim was not substantiated, held that the irregu¬ 
larity, if any, made by the arbitrator in acceppting the counter-claim 
beyond the time fixed by him was waived by the appellant who took 
part in the proceedings before the arbitrator with full knowledge of the 
Irregularity and without protest. It is well settled that in such a case 
the court will not permit any of the parties to lie by or act in an indecisive 
manner, so as to obtain the benefit of the award if it is in his favour and 
endeavour to set it aside if it is not. Pioneer Engineering v. Union of 
India, 1959 B.L.JR 128 = A.I.R. 1959 Pat. 374. Although an award 
should be the result of a joint deliberation of all the arbitrators ; when a 
party to arbitration proceedings docs not raise any objection to the 
absence of one of the arbitrators at some of the meetings, it is not open 
to such party to contend subsequently that such absence rendered the 
award ineffective. Baijjuri v. Bhoopali, (1962) _ Andh. W.R. 469- 
A.I.R. 1962 A.P. 492. 

Where only some of the arbitrators take part in the hearing, but no 
objection is then taken and the merits of the award are not affected thereby, 
an order confirming such an awardl is not open .to revision on this &rmmd. 
Thota Chenna v. Thota Chenna, A.I.R- 1933 Mad. 86-6.» M.L.J. 7.>.> 

38 M.L.W. 927. 

The oencral rule is that irregularities in procedure adopted by an 
aibitrator may be waived by the parties, provided they know of the irregu¬ 
larities and waive them with such knowledge. Rethamah v. Ramasami. 
n 1 Tnd Cas 53 = 10 L.W. 57; Manindra Nath v Mahanunda, 13 Ind.Cas. 
,61 = 15 C.L.J. 360; Mo X ley v. Simpson, 16 Eq. 226 = 42 L.J Ch 739 ; 
Ramchand v. Cobindram, 53 Ind Cas. 337 — 13 S.L.R. /.> , Zumal Khan \. 
Eulchand. A.I.R. 1941 Bom. 20. Parties signing the award should not be 
,llnwed to nick holes in it. Kanshi Ram v. Harnam Das, A.I.R. 1040 
L h 7H HtoV Al, v. Mahbub AH, A.I.R. Lah. 238 = 22 Ind.Cas. 412; 
Gitaram "v. Kesho Ran,. 32 M R. 754 = 135 Ind.Cas 62 Not only tr.egu- 
larities but even improper conduct on the part of arbitrators might be 
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waived ; all objections as to irregularities known to the parties before 
the pronouncement ol the award must be made before the delivery of 
the award. Nanjappa v. Nanja Rao, 16 lnd.Cas. 478 = 12 M.L.T. 133 = 
23 M.L.J. 290 = (1912) M.W.N. 1091. A party will not be allowed to 
lie by and join in the submission, and then, if and when if suits his 
purpose, attack the award on that ground. Toyo ALenka v. Sohan Sing, 
l.L.R. (1943) Kar. 438. Where the appointment of an arbitrator is open 
to objection under the rules, but the parties appear before him and raise 
no objection to his appointment, tiiey must he taken to have accepted 
«he appointment and to have waived the objection. Chaturbhuj v. 
Deokararn , 79 lnd.Cas. 769 = 26 Bom.L.R. »4 = A.1.R. 1924 Bom. 370. But 
me question of waiver is a question of fact and depends upon the circums¬ 
tances of a particular case. Ibid. See also. J ungheun v. 1onkclihann, (1909) 
/b JL.J.K.B. 1132. Waivei by conduct, particularly when it deprives a party 
of an essential and elementary right, such as a right of hearing or of eviden¬ 
ce, must be clearly provided by me party setting up the waiver. Dhansing v. 
Ramchand, 83 lnd.Cas 343 = 20 L.W. 624 = 47 M.L.J. 658=A.I.R. 1925 
Mad. 123 = 25 Cr.L.J. 1383 = (1925) M.W.N. 146. A waiver must be an 
intentional act with knowledge. Kishandas v. Altghraj, 81 lnd.Cas. 834 = 
A.l.R. 1925 Sind 144 ; Shyama Chat an v. Frafuila Sundari, 30 lnd.Cas. 
161 = 18 C.W.N. 882 (886) = 21 C.L.J. 557; Ramji Ram v. Saligram, 11 
lnd.Cas. 481. There is a distinction between a case where the acquiescence 
alleged occurs, while the act acquiesced is in progress, and where the 
acquiescence takes after the act is completed. Kishandas v. Aleghraj (supra). 
See also, Duka of Leeds v. Ahrnerst , 78 R.R. 47 = 16 L.J.Cli. 5. Ail 
appearance before an arbitrator, whose appointment is without jurisdic¬ 
tion and ultra vires on the ground of there being no dispute within the 
submission clause which can be referred to arbitration, even though the 
appearance is not made under protest and without prejudice, does not 
amount to a waiver of the right to contest that the arbitrator had no 
jurisdiction to act. Kishatidas v. A leghraj (supra). The party who makes 
an objection must prove that he objected at the time to the umpire to 
his proceeding in making linal award without hearing his witness. Sitaram 
v. Sushil, 64 lnd.Cas. 706 = 3 U.P.JL.R. (A) 60. Where in the event of a 
disagreement between arbitrators an umpire is appointed, he is bound to 
rehear the evidence if an application is made to him to that purpose, 
and if he fails to do so, his award will be bad for misconduct, but if 
the parties do not apply to him to hear the evidence again, he would 
be justified in concluding that they have waived their right to do so, and 
in deciding the case on the materials before him. Millet v. Dhatiasingh, 
63 lnd.Cas. 141=15 S.L.R. 68. 


1187. How the award is lo be set aside. —Having regard to the 
provisions of ss. 32 and 33 claims to set aside arbitration awards and 
challenge arbitration agreements should be made by applications to court 
and decided by affidavits, or on other evidence, if deemed expedient by 
the court, and not by means of a suit. Deohinaiidan v. Hasantlal , A.l.R. 
1941 Cal. 527 = 45 C.W.N. 881. See also. Kallepalli Subhayya v. Kurra 
Venkatadri , A.l.R. 1941 Mad. 921 = (1941) M.W.N. 7S0 = (194I) 2 M.L.I. 
395 = 24 M.L.W. 604 ; l‘copies Hank \. Kanhya Lai, A.l.R 1935 I ah 
602; A.l.R. 1956 Cal. 321 <I.B.) = 60 C.W.N. 171. The Second Schedule 
to the Civil Procedure Code did not prescribe any form in which an 
application to set asid*- an award should take. Gopalii \ Chha<ranlal 
63 lnd.Cas. 929 = 45 Bom. 1071 -A.l.R. 1921 Bom. 119 = 23 Bom.L.R. Off 
In the above case it was held that it was sufficient for the purposes 
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of paragraph 15 of the Schedule if some notice of the objections to an 
award is given to the proper office or court. Order 1, rule 8, Civil Pro¬ 
cedure Code is a rule of procedure made tor the purpose of convenience 
and saving of trouble and expense, and there is no reason why its pro¬ 
visions should not be applied to an application under this section to set 
aside an award on the ground of misconduct of the arbitrators. The 
court has power to grant leave under Order 1, rule 8 to a petitioner 
applying under this section. A petition under this section is one which 
can be heard and tried as a suit. Abdul Gani v. The Reception Com¬ 
mittee, 60 Bom. 645 = 163 Ind.Cas. 532 = 38 Bom.L.R. 380 = A.I.R. 1936 
Bom. 259. An order on the objections to an award of an arbitrator 
should comply with the provisions of Order XX, rule 5 and the court 
should state its finding or decision with the reasons therefor upon each 
separate issue. Sant Tal v. Kedar Nath, 154 Ind.Cas. 310=1935 A.L.J. 
309 = A.I.R. 1935 All. 519- An objection that an award out of court of 
invalid for want of jurisdiction may be taken by way of a notice of 
motion and a separate suit is not necessary. Tedavalli v. Raghava, 121 
Ind.Cas. 760. The only court which lias jurisdiction to entertain an 
application under this section to set aside an award or to decide whether 
the award has been improperly procured or not, is the court in which 
the award has been caused to be (iled. Mathura v. Sukhdayal, 121 Ind. 
Cas. 318 = AI.R. 1928 Sind 169. An objection to an award on the ground 
that it is not an award or on the ground that it is invalid must be made 
at the time when it is liled. Mahomed l alii v. I'alii Asmal, 26 Bom. 
L.R. 171=29 Ind.Cas. 723 = A.I.R. 1924 Bom. 324. The party in whose 
favour an erroneous action of the arbitrator operates, cannot be heard 
to impeach the validit\ of the award. N arsing Narain v. Ajodhya, 13 
Ind.Cas. 118 = 16 C.W.N. 256=15 C.L.J. ill); In re Bradshaw’s Arbitra¬ 
tion, (1842) 12 Q.B. 562; Moore v. Butler , 7 A.& 9. 595; Taylor v. 
Shuttleworth, 6 Bing.N.S. 277 ; Bhagwati v. Bhagwaudas, A.I.R. 1927 
Smd 206=102 Ind.Cas. 277. An agreement to recognize an award peyond 
the scope of the dispute mentioned in the reference is void and is not 
binding on the parties to the reference. Parsram v. Topands, A.I.R. 
1928 Smd 81=21 S.L.R. 253=102 Ind.Cas. 183. 

An objection to an award on the ground of invalidity from any cause 
whatever should be decided by the court which made the reference and 
by no other court. Tutazuan v. Cachiya, 21 Ind.Cas. 989 = 12 A.L.J. 57 
(j.' jj \ See also, Mahomed v. Valli, 79 Ind.Cas. 723=26 Bom.L.R. 171 ; 
Jiao it v Ratansi, A.I.R. 1930 Bom. 431=54 Bom. 696; Suraj v. Phut, 
AIR. 1926 All. 202 = 23 A.L.J. 997; Srikishen v. Relumal, 34 Ind.Cas. 
845 ; Madan v. Narain, AI.R. 1929 All. 521 ; Emnabai v. Fakir, 65 Inch 
Cas/ 50 ; Baldeo Sahai v. Abdur Rahim , A.I.R. 1932 Oudh 156 = 137 Ind. 
C'as. 151 ; Alim v. Molidino, 19 Ind.Cas. 348=6 S.L.R. 168. 


1188. Separation of valid from invalid portion. —Where the award 
is not wholly invalid but valid in part and valid portion can be separated 
from the invalid portion the court is justified to separate the invalid 
portion from the valid portion A.I.R. 1956 Cal. 51. It is not possible 
for a party to an arbitration having accepted and been benefited from 
part of the arbitrator’s decisions to question the rest. Ramsahai v. Hansh, 

A.I.R. 1963 M.P. 143. 

1189. Jurisdiction of arbitrator. —An arbitrator cannot himself 
ojve himself jurisdiction by a wrong decision as to the facts upon which 
the limit of his jurisdiction depends. The final decision on the question 
of jurisdiction rests with the law courts and not with the arbitrator. 
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Premnath v. Union oj India, I. L.R. (1957) Punj. 1448 = 59 Pun). L.R. 
645A.I.R. 1958 Punj. 340; see also A.I.R. Punj. 240. When the very 
existence of the contract is disputed, the arbitration clause which is a 
part and parcel of the agreement no longer remains in force. In such an 
event, it is not open to the arbitrator to enter upon the reference and 
proceed to declare the award. Varjivandas v. Rabindra Motilal, 1961 
Nag. L.J. 369 = 63 Bom. L.R. 332 = 1.L.R. (1961) Bom. 792. Where all 
that , the arbitrators were required to do under the arbitration agreement 
to find out whether A, a Hindu widow had in fact adopted B and after 
finding that A had adopted B, the arbitrators proceeded further and set 
aside the adoption. Held that, the act of setting aside the adoption was 
wholly without jurisdiction. Ajit Singh v. Fateh Singh, A.I.R. 1962 Punj. 
412. ‘ 1 

1190. Order tinder this section whether operates as res judicata— 
old law.- Where an objection to an award falling within the purview of 
this section have been raised and disallowed or when they are partly' 
reserved for a separate suit, a suit seeking to set aside an award on those 
very grounds is barred on principles of res judicata as mentioned in 
section 1 1 of the Civil Procedure Code. Khimji v. Nathibai, 76 Ind.Cas. 
953 = A.I.R. 1925 Sina 42. It) the course of the judgment in the above 
case the court observed : “It may be observed that a valid award made 
without the intervention of the court is operative from the date of its 
passing and binds the parties even though neither party has sought to 
enforce it either by the summary procedure or by a regular suit. As 
between the parties and their privies a valid award is entitled to that res¬ 
pect which is due to the judgment of a court of last resort. Muhammad Ne- 
waz Khan v. Alum Khan , 18 LA. 73 = 18 Cal. 414 = 70 P.R. 1891 ; Bhajahari 
Saha Bamkya v. Beharv Lai Basak, 33 Cal. 881=4 C.L.J. 162 and Baidaya 
Hath Chattopadya v. Panchanani Dassce , 72 Ind.Cas. 128 = 37 C.L.J. 542 = 

28 C.W.N. 140 = A.I.R. 1924 P.C. 72.Where, however, a party objects 

to the filing of the award under section 525, Civil Procedure Code, on 
the grounds which fall within the purview of clauses (a) and (b) of the 
proviso to section 521, Civil Procedure Code, and the court after dealing 
with the objections ordeis an award to be filed under the provisions of 
secuon 526, old Civil Procedure Code, of paragraph 21 of the Second 
schedule, the validity of the award has been put in issue and made the 
subject of trial, and the order of the court filing the award cannot there¬ 
after be contested by a separate suit.” \ Vide ' Chintama/laya v. Thadi 

MatI - 89 = 7 M L I 61 ; Manga,/la/ v. Lalchand, 9 Bom. 
ri ,o ’ Ghularn Jtfani v. Muhammad Uussan, 29 I.A. 51=4 Bom.L.R. 
161 = 12 M.L.J. 77 = 6 C.W.N. 226 = 29 Cal. 167 (P.C ) = Rajmal Cirdhari- 
tai Martin Sivaram, 59 Ind.Cas. 775 = 22 Bom.L.R. 1377 = 45 Bom. 329]. 

• . ^6e fust named case the court continued: “Ordinarily when 

jurisdiction has been conferred upon a Special Court for the investiga- 
ion ot certain matters in controversy between the parties such jurisdic 1 
V C ; X / lus r e anc * l * le ordinary jurisdiction of a civil conn is ousted, 
p W V, rtxe l( * rtl S(lrf{ar V. Be joy Cham l Mahatap , 65 Ind.Cas- 711=26 
sDPfi.rj. J ? 6 r A;I ‘ R ' *922 Cal. 4. The Arbitration Act not ordv creates 
C ! omm,iT dltll<)n but P loviclcs a special remedy which is not available at 
award L , aW - 1,1 SO far l,lat lhc Arbitration Court may either set aside an 
« ‘ 1C ‘ nm , u \c award to the arbitrators for reconsideration where the 

Thnrh, atta cked on the ground of technical misconduct... .. In 
Win* ? l v Iiarn ?ss> (1867) 2 C.P. 384-36 L.J.C.P. 381-16 L.T. 10. 

J. obseived at page 403 that when parties have agreed that 

79 
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an arbitrator selected by them should be the Judge between thejn, they 
can only take advantage of the misconduct of the arbitrator by an appeal 
to the equitable discretion of the court and as pointed out by Montague 
Smith J. at page 405. that a ‘Court of Equity would upon a proper 
application take all the circumstances into their consideration and would 
probably not set the award aside but would send it back for re-hearing. 
Where a plaintiff fails to adopti the course which is open to him, he 
must be taken to have acquiesced in the decision of the arbitrators.” 

But the rule of res judicata will apply under the present Act to 
such awards where judgment has been delivered under section 17 of the 
Act of 1940 and a decree has been followed. Vide notes under s 17 
under the heading “ Binding ejject of decree based on award — Res-judicata” 

1X91. Procedure to be followed by the arbitrators.—Although 
there is no provision in the Arbitration Act which lays down the 
procedure to be followed by arbitrators in arbitrator proceedings, an 
arbitrator, who may or may not be acquainted with procedural law, is 
undoubtedly in a position of a judge selected by the parties in whose 
sense of justice they have faith, and his procedure should be such a 
reasonable man would follow in deciding a dispute impartially. In the 
absence of any special procedure agreed or consented to by the parties, 
or justified by the peculiar circumstances of the case, his procedure 
therefore, be governed by the principles of natural justice. Krishna Gopal 
v Chandi Prosad, 8 DL.R. (Nag.) 6 = A.1.R. 1953 Nag. 309; See also 
Harisingh v. Kakinarh Co., 34 C.L. J. 39 (47) ; Andrezvs v. Mtchell, (1905) 
A.C. 78 ; Harrey v. Shelton, (1844) 7 Beav. 455 ; Matson v. Town (1824) 
Ry. & Mo. 17 ; Brok v Delcomyn, (1864) 76 C.B.N.S. 403. In re Catailla 
Eitson and Jewson & Sons (1896) 40 Sol. Jons. 349 it was observed: 
‘‘Whether the arbitration was conducted on the footing that it was a 
mercantile or a legal arbitration the first principle of justice must be 
equally applied in every case”. In re Gregson and Armstrong (1894) 
LI 106 Mathew J. observed: ‘‘Arbitrators are not merely valuers, 
ihev have judicial function to perform. Though intending no injustice 
they must observe the fundamental rules which govern judicial proceedL- 
ings.” A finding of fact upon no evidence by the arbitrators would 
clearly amount to legal misconduct. Bajranglal v. Gomesh , A.I-R. 
1957 Cal. 78 = 55 C.W.N. 147. But where the arbitration clause in a 
contract provides for reference of disputes relating to the contract to the 
arbitration of the Bengal Chamber of Commerce whose rules empower 
the Chamber to decide on the statements hied by the parties before 
them it cannot be said that the Bengal Chamber acted unreasonably, 
or was guilty of misconduct in any way if in the exercise of their dis¬ 
cretion they have decided a dispute relating to the extension of the due 
date of the contract, on the written statements hied by the parties 
without asking any oral evidence, particularly when there was no request 
bv either of the parties calling upon the arbitrators to take evidence. 
Bejoy Singh v. ttllas Roy, 88 C.L.J. 202 = A.I.R 1951 Cal. 529. As 
regards duties of Arbitrators and umpire vide paras 558 to 565 supra. 


CLAUSE (a) 


1192 Clause (a) An arbitrator or umpire has misconducted 
himself or the proceedings.— This clause is taken from clause (1) ol 
Section 11 of the English Arbitration Act of 1889. 1 he words or the 
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proceedings’' have been acted by s. 15 of the English Arbitration Act 
of 1934. The reason of the amendment is thus stated. “Section of the 
Act of 1889 speaks of an arbitrator or umpire having “misconducted! 
himself’’. When a motion is made under that section it is common to 
hear counsel direct or suggest any of turpitude and to* allege only 
technical’ misconduct. But we believe that laymen whose awards are 
impugned under the section feel some grievance from the phrase that it 
employs. We suggest that the section, or its equivalent, might well use 
the phrase (in both sections) ‘has misconducted the proceedings’ in place 
of ‘has misconducted himself.’’ ”— Extract from Report of Committee of 
Arbitration. “The words ‘or the proceedings’ are introduced by s. 15 
of the Arbitration Act, 1934, to meet the case where there has been no 
moral turpitude on the part of the arbitrator or umpire, but mere 
technical misconduct. The suggestion of turpitude previously conveyed 
was often a cause of grievance to arbitrators or unpires whose awards were 
set aside under this section. The amendment, can have little, if any. 
effect upon the authorities referred to in this connection.’’— Russell on 
Arbitration , 13th Edn., p. 178. The words “misconducted the proceedings” 
in the words of Atkin J. mean “such a mishandling of the arbitration as 
is likely to cause some substantial miscarriage of justice, and one instance 
of this is where the arbitrator refuses to hear evidence upon a material 
isue.” Williams v. W Hi is, 83 L-J.K.B. 1296 (1299). So by retaining the 
words “misconducted himself” and by adding the words “or the proceed¬ 
ings” the scope of the section has been made wide enough' 1 to include 
all such irregularities as would cause miscarriage of justice. Arbitrator 
should perforin their quasi-judicial manner and should not make a 
farce of the enquiry before them. They should give full opportunity 
to the parties to adduce their evidence and also allow them to be heard. 
Chinoy v. Anjiah , (1958) 2 Andh. W.R. 69 = I.L.R. (1958) Andh. Pra. 
243 = A.I.R. 1958 Andh. Pra. 384. Where the defendant was given an 
opportunity to file a statement within three days and though that state¬ 
ment was filed the arbitrators without going through that statement and 
without giving an opportunity to the defendant to be heard or fixing 
a further date for hearing gave their award and no date was fixed even 
for their award, it was held that it was impossible to hold that the award 
was passed after full enquiry and therefore, the arbitrators were guilty 
of judicial misconduct. Ibid. Where the rules of arbitration by which 
parties agree to abide authorise the arbitrators to decide a case without 
hearing any evidence at all and authorise them, even when they decide 
to hear evidence, to determine what evidence will be relevant and 
necessary, unless something glaringly unjust is done it is not for the 
courts to revise their discretion and decide what evidence should or 
should not have been taken. Kathihar Jute v. Lachminarayan , A.I.R. 
1958 Cal. 501. On the facts of the above case it has been held that in 
the matter of production of evidence the arbitrator were not guilty of 
misconduct of any kind. 

1193. Conduct of Arbitration proceedings.—The following passage 
in the Halsbury’s Laws of England, Vol. 2, 3rd Edn., page 35, summarises 
the English law on the subject:—“In the conduct of the proceedings 
the arbitrator or umpire must confirm io the directions which may be 
contained in the agreement of reference itself. Subject to any such 
direction, he should observe as far as may be practicable the rules which 
prevail at the trial of action in court. But he may deviate from those 
i ules, provided that, in so doing lie docs not disregard the substance of 
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justice. Thus the arbitrator is bound by the rules of evidence, and 
although the parties may agree that the rules of evidence as observed 
in the courts shall not be strictly followed, he must not admit and act 
upon evidence which is obviously inadmissible, and which goes to the 
root of the question which he has to decide” cited in Vellore Electrical 
Corporation v. State, A.I.R. 1959 Mad. 351 (354). 

1194. Sub-section (2) of section 11 anti clause (a) of this 
section. —Under sub-section (2) of section 11, the court is empowered 
to remove an arbitrator or umpire who has misconducted himself or the 
proceedings. This power is discretionary. Under section 30 (a), the 
court is entitled to set aside the award of such an arbitrator or umpire. 
It seems that the powers of the court under the Act are limited by the 
words of this section. Russell, 13th Edn., p. 173. See Re Smith and 
Nelson's Arbitration (1890) 25 Q.B.D. 545. 

1195. Laws of England previous to the enactment of the English 
.Arbitration Act of 1889. — Vide notes under section 11, p. 187 supra. 

1196. Authority of arbitrator is confirmed by the terms in the 
reference. — Vide notes under section 11, p. 189 supra. 

1197. Interpretation of arbitration agreement. — Vide notes under 
s 11. . 

1198. Miconduct of arbitrator, meaning of.—The word “mis¬ 
conduct” as used with reference to arbitration does not necessarily or at 
all imply anything in the nature of fraud. Tt certainly may include cases 
where the arbitrator has failed to perform the essential duties which are 
cast upon him as an arbitrator as he is occupying a q judicial position. 
Bhofrilal v. Chirnanlal, 52 Bom. 116 = 30 Bom.L.R. 92 = 107 Ind.Cas. 
707 = A.I.R. 1928 Bom. 49 = I.L.T. 40 Bom. 29: Ayyamal v. Narayanappa A 
(1927) M.W.N. 917. The term “misconduct” has in the legal sense a 
wider significance than personal misbehaviour. “Legal misconduct 
■means misconduct in the judicial sense of the word not from a moral 
point of view and means some honest erroneous breach of duty causing 
a miscarriage of justice. Gunnis & Co., Ltd., v. Anammal, A.I.R. 1924 Sind 
75. See also Williams v. Wallis (1914) 2 K.B. 478 = 83^ L.J.K.B. 1296 
(1299). One should not be guided simply by the meaning attached to 
the word “misconduct” as a ground for setting aside an award. Thcie 
are categories of legal misconduct. Where these did not reflect in any 
manner on the integrity or impartiality of the arbitrator he could not 
be held to have been guilty of any misconduct, which was likely to have 
affected adversely the confidence of the parties. Rollies v. Chetti, A.I.R. 
1956 Mad 369. So long as the arbitrators act within the scope of their 
authority there can be no doubt that their decision must be accepted as 
valid and binding. The* agreement for reference to arbitration should 
be liberally construed by the court so as to base in favour of upholding 
the award given by the arbitrators, but that is no ground for sustaining 
the award where the arbitrators have clearly misdirected themselves and 
have exceeded the scope of their authority. Gobardhan v. Lachmi . 
ATR 1954 SC 689 The conduct of the arbitrator must not be legal 
misconduct. Sri ram v. President, I.L.R. (1954) Nag. 126 = A.I.R. 1954 


Nag. 236. . . . - . , 

The failure of the arbitrator to enquire into the objections raised 

hv a nartv to arbitration amount to misconduct of arbitration proceed¬ 
ings Jayantilal v. Surendra, 1956 Nag. L.J. 538 = 1956 P.L.J. 46 = 
A I R. 1956 Nag. 245. Misconduct not amounting to moral turpitude is 
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called legal misconduct and has very wide meaning. It is difficult to 
give an exhaustive definition of what amounts to legal misconduct. It 
may however be stated that legal misconduct means misconduct in the 
judicial sense arising from some honest, though breach and neglect of 
duty and responsibility' on the part of the arbitrator causing miscarriage 
of justice. There may be ample misconduct in a legal sense toi make 
the coin t set aside the award even when there is no ground to impute 
slightest improper motive to the arbitrator. It includes failure to perform 
the essential duties which arc cast on the arbitrator as such. It also 
includes any irregularity of action which is not consonant with general 
principles of equity and good conscience which ought to govern the 
conduct of the arbitrator. Indian Minerals v. Northern India Lime , 
A.I.R. 1958 All. 692. The failure to take evidence is at best a legal 
misconduct which cannot be taken as a ground to challenge the award 
/ uitabmull Rameshwar v. K. C. Sethia, A.I.R. I960 Cal. 702 when an 
entirely new point involving a complete departure from the course 
followed in the litigation ; appeals to the umpire, it should be made 
quite clear tt) the parties to enable them to present an argument on it 
and if putting forward reasons for submitting that it was wrong. Societe 

,l T SlC ” ne l GovL °f (>059) 1 W.L.R. 781 (admission 

ot liability by party based on wrong view of law). 

• . ^ > lc w t>rd misconduct” should be interpreted in the sense in which 

u is used in English law with reference to arbitration proceedings. It 
docs not necessarily imply moral turpitude, but it includes neglect of 
the duties and responsibilities of the arbitrators and of what courts of 
jusuce expect from them before allowing finality to their awards. Yusuf 
hhan v. lily a sat Ah, 3 O.W.N. 279=93 Ind.Cas. 446=13 O.L.T 224 = 
A.I.R 1926 Oudh. 307. Legal misconduct ensues where the arbitrator’s 
pocedure !s so irregular as to be opposed to the principles of natural 

07 -^7 T°D a rn of Ahmedabad v. liavijbhai , A.I.R. 1935 Bom. 
f/, ( .™ 1 ? r> I,K, Cas - 669 = 59 Bom. 268; Abdul Majid v. 

Ah Ashraf,A.l .R. 193/ Pat. 343=170 Ind.Cas. 351 : Aboobaker Latif v. 

exii 7/ ZLZr"'" l f “ Ce \’ A 1 R ,!W7 Bom - ' n °- U » difficult to give anv 
r mL d T ° f wI . ,at a,,lo,,nts to niisconduct on the part of the arbi- 

atois I he expression appears to be of wide import, because if on 

t ie < ^ h ; , : id 11 C ° CS ,nt >. u< >e action on the part of the arbitrator which is on 

the nrc^ reasonable principles that should govern 

on «,• mil l". S,, ! ,,la 1 rIy a,tK>,, R h it does not necessarily implv conup- 

d , r-rn; i,,pitlKi V: , V l,t pa,t ° r a,,v vet a mishandling 

tho 'r f u' ' T likelv to amount io some substantial displacement 

^ r ,y ,l 1 l cs of ,l,st . I(c docs amount to misconduct. Misconduct 

Sf ^ , C a < l l,cstu>n . of fact in each case and has to be asoer- 

bv the f authnWr J a< * S °» f tU? £ m,lc Breedings. The principle enunciated 
iy the authorities is that when an arbitrator in arrixing at the decision 

Has influenced by secret enquiry of the case made bv him after recordin'? 

the evidence and by the opinion of third persons about the merits of 

lie case, his conduct would amount to judicial misconduct But this 

pnruiple of law would not include the case where an arbitrator is selected 

because of his personal knowledge or where the parties who arc sui juris 

agree to a reference that the arbitrator shall decide the dispute on Ins 

oum knowledge or without evidence. La, Chand v. ne'. RM AIR 

mishand^nlr of*'rh M,s ^ 0 . nclu . rl is an ambiguous word and includes any 
ii. handling of the arbitration proceeding or any neglect of duty on 

the part of arbitrators which is likely to lead to substantial miscarriage 
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of justice. A gross mistake may be evidence of misconduct. It does not 
mean personal turpitude such as corruption and bribery. Khushiram v. 
Mathuradas, 52 C.W.N. 826 ; see also Russell, 15th Edn., p. 52. For 
further discussion vide page 191 supra. Misconduct contemplated by 
this section is prior and not subsequent to the making of the award. 
Louis Dreyfus v. Tarachand , A-I.R. 1926 Sind 242 = 95 Ind.Cas. 378. 
Sec also, Udaichand v Debibux, 47 Cal. 951=60 Ind.Cas. 987. Failure 
to give a reasonable opportunity to a party of being heard amounts to 
misconduct on the part of an arbitrator. Such misconduct when there 
is no imputation of dishonesty, is technical misconduct and not moral 
misconduct and the court in the exercise of its discretion remit the 
award to him for reconsideration. N. D. Joggi v. Ganga, 76 
Ind.Cas. 275; Rewachand v. Veshomal, 1 S.L.R. 116. See also. Odium v. 
Vancouver City, (1916) 113 L.T. 795 = 85 L J.P.C. 95; Arming v. Hartley, 
27 L. J.Ex. 145 ; In r; Arbitration between Monlogornery Jone & Co., 
(1898) 68 L.T. 406; Crompton v. Mohan Lai , 25 Ind.Cas. 391=41 Cal. 
313. In Sadhu Singh v. Rarndeo, A.I.R. 1943 Pat. 313, Fazl Ali C.J. said : 
“It was pointed out by the Judicial committee of the Privy Council in 
Amir Begarn v. Saiyed Badruddin, 23 Ind.Cas. 625 = 18 C.W.N. 755 (P.C.) 
that if irregularities in procedure can be proved which would amount 
n. no proper hearing of the matter in dispute that would be misconduct 
sufficient to vitiate the award without anv imputation on honesty or 
impartiality of the arbitrator. I take it therefore that if there is an 
indication of gross negligence or recklessness on the face of the award, 
that might also amount to a form of misconduct on the part of the arbi¬ 
trators, because that might by itself be sufficient to show that there was 
no proper hearing of the matter in dispute “to use the words which have 
been used by the Privv Council.” Change of previous intention by 
arbitrator before award is made is not misconduct. Harcharan v. Mochan, 
A-I.R. 1935 Lah. 491. In Hart v. Duke, (1862) 32 L.J.Q.B. 55, where 
an arbiraor did no allow certain entries to be read which he did not think 
relevant. Blackburn /. said : “You mav call it misconduct if vou like : 
but it imputes him no more misconduct than is continually imputed to 
every judge an West Minster Hall." See also Catalina v. Norma, (1938) 
61 LI L.Rep. 360, where the arbitrator made remarks during the course 
of the hearing showing his preconceived views as to general truthfulness 
of the nationality of the claimants. Russell , 15th Edn. p. 191. 

1199. Burden of proof.—Where a party contests the validity of an 
award, the onus on him to prove that the award is bad. Ramchand v. 
rnhtndram 53 Ind.Cas. 337=S.L.R. 75; Go v md Singh v. Bhirgunath, 
82 IndCM 16 = 22 A.L.J. 676 = 46 All. 686 = A.I.R. 1924 All. 788. See 

Bobu Ram v. Lala Ram, A-I.R. 1929 All. 415 = 116 Ind.Cas. 853; 
Amir Begum v. Badruddin, 23 Ind.Cas. 625 = A.I.R. 1914 P.C. 105 = 36 
All 336 (PC) = 18 C.W.N. 755 = 12 A.L.J. 537 = 16 Bom.L.R. 413 27 
M.l ] 181 : State of Orissa v. Chanda P.C. I.L.R. (1961) Cut. 467 = 

A.I.R. 1962 Orissa 91. 

1200. Powers and duties of arbitrators.— Vide notes under s. 11 

(suhra), at pages 193—196. . . _ t , ,. 

1 7 1201 Probable Bias.—In determining whether or not the arbitrators 

were biased so that the award may be set aside it is not necessary to go 

to the extent of showing that the arbitrators were in fact biased It 

would be enough to show that there is a possibility of bias and if that 

is made out the award should be set aside. Bhulka Brothers, In re (Cal.) 

1953 ML.J. Dig. p- 28. An arbitrator must be a person who stands 
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indifferent between the parties, and has interest direct or remote in the 
subject-matter of the controversy or in the parties. Re Samuel, (1848) 
10 L.T.O.S. If an arbitrator becomes unfit for his office, by reason of 
personal misconduct, or has a personal interest in the subject-matter of 
the award, unknown to one of the parties, so that it is not probable that 
he will faithfully and honestly discharge his duty, he is not a proper 
person to act as arbitrator. Russell, 9th Edn., p. 93 ; Beddow v. Beddow, 
9 Ch.89 = 47 L.J.Ch. 589; Parker v. Burroughs, Colles* Parl.Cas. 257 ; 
Kimberley v. Dick, L.R 13 Eq. 1 ; Kemp v. Rose, 1 Girt 258. It is not 
necessarily an objection on the ground of bias to the award of an umpire 
in an arbitration under the Land Clauses Consolidation Acts to determine 
the value of land compulsorily taken that, during the pendency of the 
arbitration and before making his award, he has given evidence on behalf 
of one of the parties in another enquiry as to the value of other land 
taken for the same purposes and under the same parliamentary powers. 
Haighs and the London etc. Ry. Co., ( 189(3) 1 Q-B. G48. Once the 

arbitrator is appointed by a party and undertakes to discharge his duty as 
such he becomes a Judge in the case and is bound to act impartially and 
with scrupulous regard to the ends of justice. He should in no sense 
consider himself to be the advocate of the cause of the party appointing 
him, nor is such party to be deemed as his client. He should refrain 
fioni identifying himself with the interest of such party and from looking 
forward to future employment as arbitrator, an office, which it should be 
mentioned carries emoluments. Each doing his utmost, in uttter disre¬ 
gard of propriety and sense of proportion, to try to further the interest 
oi the party nominating him, amounts not merely to a misconduct in the 
legal or technical sense but is grossly improper and inconsistent with 
their plain duty as arbitrators seriously disposed to settle a dispute refer- 
ted to them for arbitration. Gajatiand v. Phulchand, A.I.R. 1930 All. 
075 = 1930 A.L.J. 1373. Normally, the parties to an arbitration agreement 
are entitled to have their dispute settled by an unbiased arbitrator with 
no interest in the result of the proceeding. The fact that the Superinten¬ 
ding Engineer is interested to the extent that he is employed and paid 
by the Government would, by itself, be not sufficient to disqualify him 
from acting as arbitrator in a contract relating to Government work where 
it has not been shown that the Superintending Engineer is biased or that 
there is a probability that he would be biased, the presumption is that 
the gentleman, holding such a High Office, would keep in mind the duties 
and responsibilities ot an arbitrator and would act as an honest, dis¬ 
interested and impartial tribunal, absolutely uninfluenced by the fact 
that he is head of the department to which the dispute relates. Daulat\ 
Ram v. State, I.L.R. (1957) Punj. 1760 = AI.R. 1958 Punj. 19; Union 
of India v. Baksi Ram, 59 Punj. L.R. 572 = 1.L.R. (1957) Punj. 1210. 


1202. Bias—Test. —Any direct pecuniary or proprietory interest in 
the subject-matter of a proceeding however small, operates as automatic 
disqualification to incapacitate a person from adjudicating or assisting 
in adjudicating on it. In such a case the law assumes bias, R. v. Camborne, 
(1952) 2 AH. E.R. 850. 


1203. Arbitrator discovered to be indebted to one of the parties. 

A court does not act without jurisdiction in passing an order superseding 
a reference to arbitration made by it on the ground that sonic of the 
arbitrators have since been discovered to be indebted to one of the 
parties, and proceding with the trial of the suit, espcciallv when its 
order is made without any protest from the parties. A anha Prasad v. 
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Jagdambi Singh, 179 Ind.Cas. 161=A.I.R. 1939 Pat. .170. In. Bibi. 
Hakirnan v. Mahomed Wahiduddin, 6 G.W.N. 235 = 29 Cal. 278, the 
court observed : "But there is another important fact which appears, 
in the evidence of the arbitrator himself. He says he is indebted to the 
plaintiff. The admission is made after some slight hesitation. .It is 
argued for the appellant that there is nothing to show whether this 
indebtedness existed at the time of the reference, or whether, the arbi¬ 
trator became .indebeted subsequently. If it existed at the time of the 
reference and was not disclosed by the defendant, that would be a good 
reason for the revocation of the authority given to the arbitrator. If 
it came into existence subsequently, that also was a good reason for the 
revocation of the arbitration agreement. And so upon either of these 
two views, this indebtedness of the arbitrator and the plaintiff would 
also be a good reason for revocation of the reference. The fact, more¬ 
over, that it was never disclosed would be a ground for invalidating 
the award on account of judicial misconduct. The view we took is 
supported by the case of O. R. Coley v. A. Da Costa, 17 Cal. 200; 

J oolsi Moni Dasee v. Sudevi Dasee, 3 C.W.N. 301 and Kali Prosonno 
Ghosh v. j Rajani Kanla Chatterfee, 25 Cal. 141.” Seen also, Venhata- 
chellam v. Suryanarayananiurty, A.l.R. 1941 Mad. 129 = (1940) 2 M.L.T. 
520 = M.L.W. 556 = (1940) M.W.N. 1083; Bcddow v. Beddoxu, 9 Ch.D. 
89 = 47 L.J.Ch. 588; Malmesbury Railway v. Budd, (1870) 2 Ch.D. 113; 
but sec, Morgan v. Morgan, 1 Dowl. 611. But the failure of an arbi¬ 
trator to disclose the fact of his indebtedness to the father-in-law of one 
of the defendants would not amount to misconduct where the debt due 
by the arbitrator is an ordinary business debt. Jagrup v. Kashi, AI.R. 
1934 All. 658= 148 Ind.Cas. 1108 = 148 Ind.Cas. 1 168 = (1934) AX.). 694. 
See also. Drew v. Drew, 25 L.T. 282, vide notes under section 11 supra, 
under the heading Fraudulent concealment of fact, etc. 

1204. Misconduct—Arbitrator accepting fee from one party before 
award. —From the scheme of the Act it appears that the Act by its Ss. 

J 4 (2) and 38 provide lor two remedies and two remedies only for the 
recovery by the arbitrator of his fee. Where neither the amount of fee 
o* the arbitrator nor the amount to be paid by each party was fixed in 
the arbitration agreement but the arbitrator before he gave the award 
accepted a fee of Rs. 500 from one of the parties without the knowledge 
oi the other and made a direction in the award that half of it should be 
paid by the other party to the first party, it was held that the arbitrator 
was guilty of misconduct vitiating the award First National Bank v. 
Beri Brothers, A.l.R. 1956 Punj. 239. 


1205. Relationship. —The failure of a party to an agreement which 
provides for a reference to arbitration to disclose to the opposite party 
ids relationship and monctaiy dealings with the arbitrator, amounts to 
a fraudulent concealment of a matter which he ought to have disclosed 
within the meaning oi Rule 15, clause (1) sub-clause ( b ) of Schedule II 

of the Code and is a good ground for setting aside the award. Nihal 

Chand v. Shanti Lai, 155 Ind.Cas. 522 = (1935) O.W.N. 582 = A.l.R. 1935 
Oudh. 349 ; but see. Byhunt v. Preonath, 22 W.R. 447. In case of 

ai bit rat ion where a person is appointed by two parties to exercise 

judicial function and appointment, and every disclosure which might 
in the least affect the minds of those who are proposing to submit their 
dispute to the arbitrament of any particular individual, as regards his 
selection and fitness for the post, ought to be made, so that each party 
may have every opportunity of considering whether the reference to 
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arbitration to that particular individual should or should not be made. 
1 he fact that the arbitrator is related to one of the parties as the brother 
of iiis son-in-law does afford a real likelihood of an operative prejudice 
on his part, and the existence of such relationship with one of the 
parties unknown to the other disqualifies him from acting as an arbi¬ 
trator. G hulam Mahomed v. G opal dan, A.l.R. 1933 bind 68=143 

lud.Cas. 635. See also, A lolharam v. Mayadas, A.l.R. 1925 Sind 150 = 78 
lnd.Cas. 521 = 19 S.L.R. 251. See notes under section 11. But the 

failure of the arbitrator to disclose the fact that he was indebted to the 
father-in-law of defendant No. 4 who is a proforma defendant did not 
amount to misconduct within the meaning ol this section. Jagrup v. 
Kashi, A.i.R. 1934 All. 658=148 lnd.Cas. 1168=1934 A.C.J. 694. 


1206. Olier interest.—It is well settled law that where the interest 
is known to the parties at or before the time of the appointment of the 
arbitrator, no complaint can be made by a party who has agreed 
to appoint such an arbitrator with full knowledge of the arbi 
nator’s interest either in the parties or in the subject-matter of the 
arbitration. It is equally well settled law that if the arbitrator has undis¬ 
closed or concealed personal interest either in the parties or in' the subject- 
matter of the arbitration then that is a sufficient ground for setting aside 
the award. But the fact of the arbitrator having such interest or bias 
must be established and satisfactorily proved before the court and if so 
established and proved the court will set aside the award. It is however 
no part of the arbitrator’s duty to answer a query whether he has or not 
any personal interest in the subject-matter or parties. Failure to reply 
to a query of this description does not mean that the arbitrator’s interest 
oi bias is ipso facto proved by reason of such failure to reply. Haji 
Ehrahirn v. Northern Indian Oil, 85 C.L.J. 176. Where parties have, out 
ol court, referred a matter in dispute to arbitration by an arbitrator and 
it subsequently transpires that the arbitrator has been acting as am- 
rnuktear of one of the parties without any remuneration, the other party 
is entitled to withdraw from the reference. Bibi Hakiman v. Mahomed 


\Vahiduddin, 6 C.W.N. 235. Where the arbitrator is directly interested 
in the subject-matter of the litigation in that he would get a share out 
of the money which may be decreed to the plaintiff on the strength of 
the award and the plaintifi does not disclose this matter in court when 
the case is going to be referred to his arbitration, he, the plaintiff, can 
be considered to be guilty of fraudulent misconduct and the case comes 
within part ( b ) of para. 15, Schedule II of the Code of Civil Procedure. 
Yusuf Khan v. Riyasat Ali, 3 O.W.N. 279 = 93 IndCas. 446=13 O/L.J. 
224 = A.l.R. 1926 Oudh 307. A court is justified in holding that an 
award is not valid and binding upon the defendant, when the arbitrator 
was the retained pleadei of the plaintiff, and no disclosure of the fact was 
made, before the arbitrator was appointed, to the defendant who was 
consequently unaware of it. Kali Pmsnnno v. Rajani Kant, 25 Cal. 141. 
In the above case Maclean, C.J. observed : “It is admitted that the arbi- 


liator in 
that the 
after the 
is equally 


this case was the retained pleader of the plaintiff. It is proved 
defendants were not aware of that most important fact until 
proceedings had terminated before the Subordinate fudge. It 
clear that the fact was not disclosed to the defendants. What 


then is the position of matters ? You have a gentleman appointed as 
arbitrator who had been admittedly retained as the pleader of the 
plaintifi ; you have the fact that there is no disclosure of that fact made 
by the plaintiff or by the arbitrator hitnself, to the defendant, and that 
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the defendant goes to arbitration in ignorance of that fact. To my 
mind that circumstances alone is sufficient to justify the court in holding 
that the award is not valid and binding upon the defendant. In cases of 
arbitration where a person is appointed by two parties to exercise judicial 
duties there should be uberrima fides on the part of the parties concerned 
in relation to his selection and appointment, and every disclosure, which 
might in the least affect the minds of those who are proposing to submit 
their dispute to the arbitrament of any particular individual, as regards 
his selection and fitness for the post, ought to be made, so that each party 
may have every opportunity of considering whether the reference tq 
arbitration to that particular individual should or should not be made.” 
See also, Madho Mai v. Gurdial, 63 Ind.Cas. 1007 ; Ghulam Mahomed v. 
Gopal Das, A.I.R. 1933 Sind 68. But known interest does not disqualify. 
The law on the subject was thus stated by Russell in his 12th Edn., at p. 
42 ; “If the parties, with full knowledge of the facts, select arbitrator who 
is not an impartial person or who had to perform other duties which will 
not permit of his being an impartial person in the ordinary sense of the 
words, the court will not release them from the bargain upon which they 
have agreed ; and if a party, in order to secure a contract, has submitted 
to the jurisdiction of a Tribunal which has an interest of its own in the 
decision, the court will not on that account release him from his bargain, 
however, improvident it may consider it, so long as the court is satisfied 
that he knew or should have known what kind of bargain he was entering 
into.” See also. Cross v. Leeds Corporation, (1902) Hudson on Building 
Contracts, 4th Edn., Vol. II, p. 339 ; Jackson v. Barry Rail Co., (1893) 1 
Ch. 238 ; In re Elliot, (1848) 2 De G. 8c Sn. 17 ; Eckersley v. Messey Docks, 
(1894) 2 Q.B. 667 ; Ives v. Williams, (1894) 2 Ch. 478. But in England 
S. 14 (1) of the Arbitration Act of 1934 has made obsolete the pre-existing 
law on this point. Commenting on that sub-section Russell says : “Sub¬ 
section (1) of this section( = S. 14)* now overrules these decisions in so far 
as they decide that because a party knew at the time when he made the 
agreement or ought to have known that the arbitrator named might not 
be impartial or had some interest in the subject-matter he could not come 
afterwards to the court and complain of the person to whose appointment 
he had agreed.” Russell, 13th Edn., p. 475. But in the Indian Act of 
1940 there being no corresponding section it seems that the intention of 
the Legislature is to follow the old law. 

In a case where interest is shown it is not necessary, in seeking to have 
the award set aside, to prove actual bias or partiality on the part of the 
arbitrator or that the existence of the interest had any operation in his 
mind. Motharam v. Mayadas, 78 Ind.Cas. 521= A.I.R. 1925 Sind 150. 

Where both the arbitrators are pleaders, the mere fact that one of 
them has appeared for the other in various cases does not show that the 
latter was under the former’s obligation and would therefore not take a 
fair view of the matter under arbitration. Thadomal v. Menghraj, A.I.R. 
1930 Sind 190=123 Ind.Cas. 694. See also, Rajendranath Das v. Abdul 
Hakim, 39 Ind.Cas. 767 ; Bright v. River Plate, (1900) 2 Ch. 835. When 
an umpire sat with arbitrators, one of whom was secretly interested, the 
umpire’s award was set aside. Blanchard v. Sun Fire Office, 6 T.L.R. 367. 
But where the interest of the arbitrator in one of the parties is known to 
the other party the award would not be bad. Johnstone v. Cheape, (1817) 
5 Dowl. 247. See also, Bombay Burma Trading v. Aga, 38 I.A. 169 = 34 

*Now Hee S. 24~(1) of the English Arbitration Act of 1950 and Russell, 15th 
Fdn., p. 102. 
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Mad. 453 = 12 Ind.Cas. 44. A shareholder or a manager of a Railway 
Company is not a competent arbitrator in a case where the Railway 
Company is a party. Re Fran Kemburg etc., (1894) 10 T.LR. 939 ; but 
see. Ranger v. Western Ry. & Co., (1854) 5 H.L.Cas. 72 ; Re Wausbeck 
Ry. Co./ (1866) L.R. 1 C.P. 269; Jackson v. Barry Rail. Co., (1893) 1 
Gh. 239. In Co operative Hindusthan Bank Ltd. v. Bholanath, 31 Ind. 
Cas. 597=19 C.W.N. 165, Citty, J. ob>erved : “Now it is clear that if 
an arbitrator, unknown to one of the parties, has a personal interest in 
ihe subject-matter of the award, it would be improper that he should act 
as arbitrator, as the fact of his having such interest might influence his 
decision. But in this case, as his interest was so small and was apparently 
unknown even to himself, it is impossible that it could have influenced 
his award in any wa\.” See also, Senuk Kachu x. Oree Dhobey, 2 
N.W.P.H.C.R. 241. 

The existence of any circumstance calculated to bias the mind of an 
arbitrator unknown to either of the parties who have submitted to ids 
decision is a sufficient ground for the interference of the court. Therefore, 
where a builder by his contract bound himself to abide by the decision 
and certificates of an architect as to the amounts to be paid for the work 
not knowing that the architect had given an assurance to the employer 
that the cost of the building should not exceed a certain specified amount, 
although he refused to guarantee that amount, the court did not consider 
the decision of the architect made under such a bias as binding, but gave 
directions so as to ascertain under the authority of the court how much 
lemained justly due to the plaintiff. Kemp v. Rose, 1 Giff. 258 = 32 l.T.O.S. 
51. In Detnis v. The Grand Junction Canal, 3 H.L.Cas. 759, it was held that, 
lord Chancellor was disqualified to sit as a Judge because he had an 
interest in the plaintiff’s company as a shareholder to the amount of 
several thousand pounds. 

If a party to a contract agrees that in case of any dispute arising out 
of the contract or in any matter concerning the contract he will abide by 
the decision of the other party, he cannot afterwards be allowed to say 
that such decision is not binding upon him, being a decision by a person 
in his own cause. The only possible ground on which perhapse he may 
attack it, is by showing that it was arbitrary or otherwise unjust. Burtna 
Oil Co. v. Naraindas, A.I.R. 1927 Sind 253 = 22 S L R. 51. See the case 
of Secretary of State v. Augustus John Arathoon, 5 Mad. 173 and the 
observation referred to therein at page 176 of Morten, B., in the case of 
Grafton v. Eastern Countries R v . Co., 8 Fx. 699 = 91 R.R. 712, that 
parties ought to be careful how they enter into contracts containing 
stipulations giving such powers. The case of Burma Oil Co. v. Naraindas, 
supra, was followed bv R upchand. A.J.C. in Dataram v. Forbes, A.I.R. 
1930 Sind 17=117 Ind.Cas. 778. See also, Mathew v. Otterton, (1694) 4 
Mod. 266. In a case where a person with a known interest in one of 
the parties has been appointed an arbitrator, all that is required that 
the arbitrator must keep his mind open at the time of making his award. 
Jackson x. Barry Railway Co., (1893) 1 Ch. 238. 

In this connection the following observation of Niamatullah . J in 
Ga/anand v. Phul C.hand, A.I.R. 1930 All. 675 = (1930) A.L.J. 1373, 
should be borne in mind : “Once the arbitrator is appointed by a party 
and undertake to discharge his duty as such, he becomes a judge in the 
case and is bound to act impartially and with scrupulous regard to the 
ends of justice. He should in no sense consider himself to be the advocate 
of the cause of the partv appointing him, nor is such party to be deemed 
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to be his client. He should refrain from identifying himself with the interests 
of such party and from looking forward to future emolument as arbitrator, 
and office, which, it should be mentioned, carries emoluments. This 
case is a sad commentary on what the arbitrators thought to be their 
duty. Each did his utmost, in utter disregard of propriety and sense of 
proportion, to try to further the interests of the party nominating him." 

1207. Probaability of bias.—In Eckersley v. Mersey Dock, (1894) 2 
Q.B. 667, at pages 670, 671, Lord Esher, M.R. observed : "When the 
proposition sought to be established on behalf of the plaintiff is examined, 
?t comes to this, that the disputes ought not to be referred to the engineer 
because he might be suspected of being biased, although in truth he would 1 

not be biased..If it was not for the agreement of the parties—if the 

rule applicable to judges were applied—it is obvious that it would be 
impossible to say' that the engineer, under whose superintendence the work 
was to be done, could act as arbitrator, because some persons would 
suspect him of being biased in favour of the parties whose servant he 
was. But that cannot be the case here, because both parties have agreed 
that the engineer, thbugh he might be so suspected, shall be the arbitrator. 
A stronger case than that must, therefore, be shown. It must in my 
opinion, be shown, if not that he would be biased, that at least there is a 
probability that he would be biased. That seems to me distinctly to 
have decided in Jackson v. Barry Ry. Co., (1893) 1 Ch. 238. The case 
ldied on by the plaintiffs is Nutial v. Mayor of Manchester, 8 T.L.R. 
513. The decision has been discussed, and, as I understand, it may be 
explained on the grounds that there was an unseemly personal dispute, 
raising a vindictive feeling between the engineer and contractor, and also 
that the engineer has expressed an opinion on the matter he had to decide 
so strongly as to amount to a prejudgment," 

1208. Indebtedness of arbitrator to the estate which is to be 
distributed—misconduct. —It is no doubt true that if an arbitrator has a’ 
personal interest and that interest is known to the parties, has appointment 
as an arbitrator cannot be questioned. But where an arbitrator is perso¬ 
nally concerned and prima facie stands indebted to the estate, it is but 
lair and reasonable to expect that whatever evidence was brought to the 
notice of the arbitrators to show that the indebtedness did not exist 
should be placed in the hands of all the parties concerned and also on 
the record so that it could be scrutinized further. Tf this is not done by 
the sarpanch or the umpire who is himself indebted to the estate it 
involves a turpitude which vitiates the award. Choutnmal v. Ratn Chandra, 
I.L.R. (1955) Nag. 100 = A.I R. 1955 Nag. 126 (D.B.). 

1209. Arbitrator-expert —lesal misconduct.—Where the arbitrator 
lias to decide whether a particular heap of cotton seeds is of the required 
quality it is no legal misconduct on the part of the arbitrator to decide that 
half of the heap is of the required quality especially when the arbitrator 
is expert in the commodity. It is always possible to separate good seed 
from bad from a heap Shriram v. President, A I.R. 1954 Nag. 236. 

1210. Authorisation to arbitrators to decide dispute after making 
enquiries in any way they liked. —Where arbitrators were authorised by 
the agreement between the parties to the reference to decide the dispute 
between them after making enquiries in any way they liked, an award 
is made without examining any witness, it is not open to the parties to 
challenge the award on the ground of the failure to examine the witnesses. 
Basiruddin v. Mansoor, 1949 R.D. 353. The reason is that the procedure 
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is laid down by the agreement of arbitration. A I.R 1956 Cal. 361=97 
C.L.J. 199. 

1211. Setting aside of award for adjudicating on matters not 
included in the submission.— The court will not set aside an award on 
the ground that the arbitrator had exceeded his authority by adjudicating 
on a matter not included in the submission, when the party complaining 
agreed at the hearing that the arbitrator should deal with the matter. 
Anandi Lai v. Keshavdeo , I.L.R. (1945) 2 Cal. 526 = A.I.R. 1949 Cal. 549. 

1212. Clause in contract—it covers dispute relating to extension 
of date.—A contract contained the following arbitration clause : All 
matters, questions, disputes, differences and/or claim arising out of and/or 
concerning and/or in connection with and/or in consequence of or relating 
in this contract whether or not the obligations of either or both parties 
under this contract be subsisting at the time of such dispute and whether 
or not this contract ha.» been terminated or purported to be terminated 
or completed shall lie referred to arbitration. Yield, that a dispute as 
to the extension of the date under the contract was within the purview 
of the above clause. Kh usiram v Kiran Gxvan. 88 C.L.j. 165. 

1213. Architect—Arbitrator.—In Hickman v. Roberts, 82 L.J.K.B. 
678 =(1913) A.C. 229, under a building contract the decision of the 
building owners relating to any matters or thing or the goodness or 
sufficiency of any work, or the extent or value of any extra or omitted 
work, was to be final, conclusive, and binding on all parties ; and pay¬ 
ments as the work proceeded were to be made on the certificate^ of the 
architect. The architect .having taken a wrong view of his position and 
being improperly influenced by the building owners, delayed issuing his 
certificate for the outstanding balance due to the contractor. Lord 
justice Fletcher Moulton, in the Court of Appeal after referring to what 
he had done, says : “He is no longer fit to he a Judge, because he had 
been acting in the interest of one of the parties, and by their discretion. 
That taints the whole of ibis acts and makes them invalid whatever 
subsequent matter his decision is directed to." In the House of Lords, 
Lord Chancellor Lord l .oreburn, referring to the above remark of the 
Court of Appeal, said : "I agree with that, but is not in my opinion a 
case to which the term ‘turpitude’ or fraud’ arc apt.” 

So now it is settled that if the parties, with full knowledge of the 
facts, select an arbitrator who has to perform other duties which will 
not permit his being ail impartial person in tfie ordinary sense of the 
words, the court will not release them from the bargain upon which 
iliev have agreed. Kover Barvathamma v. Kover Suhhamrna, A I.R. 1935 
Mad. 249 = (1935) M.W.N. 14 1=41 M.L.YV. 261 =68 M L J. 537=157 Inch 
Cas. 607 : Johnson v. Barry Railway Co.. ( 1893) 1 Ch. 238 = 68 L.T. 472. 
See also. Commander v. A runt (rain, A.I.R. 1954 M vs. 16 : Smi thconey v. 
Becker. (1916) 2 Ch. 86. 

I he fac t that the Chicl Lngineci is of one of the parries to the contract, 
who was nominated as arbitrator in the contract, had a duty to which 
the works in respect of which contract was given and might alrcadv have 
formed an opinion upon the matters in dispute is not enough, in the 
absence of any evidence that he would not act fairly, to prevent him from 
being the proper person to decide the dispute. McKenzies v. SuUeman, 
A I R- 1933 Sind 75=140 Ind.Cas. 626 = 27 S L R. 169. See also. Ives Or 
Barker v. Williams. (1894) 2 Ch 478 = 63 L.J.Ch. 521 ; Jack son v. Barry 
RV-, (1893) I Ch. 238 = 68 L.T. 472 : Mulch and v. Radha kt shan. A.I.R. 
1926 Sind 27 = 90 Ind.Cas. 932 : Mahomed v. Thanurnal. A.I.R. 194 1 
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Sind 202. When one of the parties to a contract is a firm, a clause for 
the submission of the disputes to the arbitration of its directors is perfectly 
legal. Jubilee Chamber v. l.ala Amrit Sha, 42 PL.R. 48 = A.I.R. 1940 
Lah. 180. * ' !i |i j 

1214. Award by Bengal Chamber of Commerce where the Court 
was not duly consituted. —In the case of an arbitration by the Bengal 
Chamber of Commerce and industry, the award made is in award of the 
Chamber itself and not of the arbitral court, but the Chamber being a 
corporate body, can function only in accordance with its rules and therefore 
when the Court constituted one which cannot be constituted under the 
rules, the award made by the Chamber through such a court is an award 
made without jurisdiction and as such is a nullity. Kathihar v. Lachmi- 
narayan, A.I.R. 1958 Cal. 501. Where according to the agreement, the 
disputes arising between the parties were to be referred to the arbitration 
of the Bengal Chamber of Commerce under the Rules of its Tribunal of 
Arbitration for the time being in force. It is implicit in the Rr. 1 (2) and 
1 (5) that each of the separate disputes arising out of separate contracts, 
between the same party must be decided bv in separate reference by the 
Arbitrator appointed for determining a particular dispute. The deviation 
or breach on the part of the Arbitrator by itself constitutes a legal mis¬ 
conduct. Prabartak Commercial v. Rain Sahaimull More, A I R. 1963 Cal. 
137. 

1215. Treating arbitration. —Treating the arbitrator may be a form 
of procurement or may amount to a mere indiscretion, and the court will 
not, it would seem, set aside an award on that ground unless either there 
was an intention to corrupt or influence the arbitrator or he w f as in fact 
corrupted or influenced. Russell , 15th Kdn., p. 289 either Re Hopper, 
(1 867) 36 L.J.Q.B. 97: Re Maunder , (1883) 49 E-T. 535: Mosely v. 
Simpson, (1873) 16 Eq. 226. But it is always desirable that arbitrators or 
umpire should avoid such treating by anyone of the parties- Mosely v. 
sitnpson supra . 

1216. Receipt of fees in advance. —Where a lawful and reasonable 
fee has been agreed bv the parties to be paid to an arbitrator, he is not 
guilty of misconduct in getting payment of such fee before the commen 
cement of the inquiry. Narasimhalu v. Subramania, 75 Ind.Cas. 850 = 17 
L.W. 648. See also, Subraya v. Manjunath, 29 Mad. 44. But demand of 
fees w'hich is unreasonable and exorbiuant is tantamount to misconduct 
on the part of an arbitiator. In re, Enoch & Zaretsky, (1910) 1 K.B. 372 = 
79 L.J-K.B. 363. In the above-named case an umpire in the course of 
an arbitration refused to state case on a question of law on the applica¬ 
tion of one of the parties unless a payment of £150 w'erc made to him to 
cover expenses. It was held that the umpire had been guilty of miscon¬ 
duct and as such he must be removed. Se also. In re, Prabble and 
Robinson , (1892) 2 Q.B. 602. where Lord Coleridge, C.J. observed : “It 
is, I think, an open question whether an excessive and extravagant charge 
by an arbitrator, made by him in the award as part of the award, might 
not amount to such misconduct as would justify the court in setting that 
award aside- I am far from saying that it might not.” Where arbitrators 
take away money from one of the parties singly whether for charges or 
anything else before making their award, that is sufficient cause to set 
aside the award. Akshoy Kumar v. .9. C. Has , A.I.R. 1935 Cal. 359 = 38 
C.W.N. 784=156 IndCas 165. But where the arbitrators took money as 
fees from one of the parties and it was done by mutual arrangement 
between the contending parties, the award is not vitiated by reason of any 
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misconduct on the part of the arbitrators. It is imperative that arbitrators 
should always scrupulously avoid any course of action which even remotely 
bears the completion of their having put themselves into a position where 
it might be said against them that they had received a pecuniary induce¬ 
ment which might have had some effect on their determination of the 
matters submitted to their adjudication. Ibid.; see also, Shephard v. 
Brand, 2 Barnard. 463 = (1734) Lee temp. Hardw. 53; Re Kennyworthy 
and the Queen Insurance, (1893) 9 T.L.R. 181. Where the costs charged 
by the arbitrators appear below the signatures of the arbitrators and are 
therefore not part of the award, the fact that they are excessive is no 
ground for challenging the award though the costs could be reduced by 
the court in a proper case upon an application by the party. Thadomal 
v. Menghraj , A.I.R. 1930 Sind 190=123 Ind.Cas. 694. See ' also, 
In re, Stephens Smith & Co., 36 Sol.J. 464. 

1217. Whether arbitrator should decide according to law._ 

1 a tent eirors of law are legal misconduct on which a court can in the 
exercise of its inherent powers set aside an award under this action G. P 
(hintus & Co. v. Amanmal Tit/.sidas, 83 Ind.Cas. 353=17 S.L.R. 133 
A.I.R. 1924 Sind 75 (KB.). In delivering his judgment Kincaid, JC 
observed : “But Mr Raymond, Additional Judicial Commissioner has set 
the award aside not on the ground of a mere mistake in law but on the 
ground of a patent error of law on the face of the award. His findin» 
was based on the leading case of North Eastern Railway v. Lora Hastings, 
(1900) A.C. 263. It is also well established law that where there is an 
error patent on the face of the award the court should interfere. The 
authority for that decision is the well known case of Hodgkinson v. Femie, 

( 1857) 3 C.B.N.S. 189. Doubt was, it is true, thrown on the correctness 
ot the finding by the Madras Hich Court in Madepalli Vcnkalswami v 
Madepalli Suranna, 45 Ind.Cas. 644 = 41 Mad. 102 = 34 M.L.J. 323, vide 
page 195 supra. But the doctrine was re affirmed by the Privy Council in 
Attorney General for Manitobo v. Kelly, (1922) 1 A.C. 268 = 91 L.T.P.C. 
101 vvhere their Lordships quoted with approval the further words, of 
Lord Haldane in British Westing House Electric and Manufacturing 

M^o'l T ert ' ,C r Ra,lwa ys Vo., (1912) A.C.) (>73 = 81 1.,J.K..b! 

»•. 07 L/1 *. * }. 1 was further argued before your Lordships that the 

ailmrator was in reality made Judge of law as well as of fact and that 
the well known case of Hodgkinson v. Ferine, (1857) 3 C.B.N.S. 189 was 
wiongly decided. I see no ground for this contention, and I am of opinion 
that the doctrine of Hodgkinson v. Ferine, supra, to the effect that where 
an error of law appears on the face of the award the error can be 
leviewed, is well established part of the law of the land.’ The doctrine 

the Bon . ,b “y Court, to whose decision 

n g 

44 

le 


hU (,l r , aC | tC P ted b >\ the Bombay High Court, to whose clecisk 
* , ^ urt . Bas always paid great deference. In Jivraj Baloo Spinnit 

Bon/780^793^ 9 v - Cjhampsvy Bhara & Co., 53 IncLCas. 799 = 4 
h clear as \tl\Z ,0:i7 ’ ^^leod. C.J. observed: The rule 

659-93 I \ on u n ^ Landaucr v - Asscr > ( 1 905) 2 KB. 184 = 74 L.J.K.B 
,/f .Jr*! * ‘*"° . tha J lhL : tourt uUI s « aside an award if there is an error 


of law patent on the face ol it.’ Lastlv our own 
correctness of this proposition in Hajt Abdullah 
Cas. 76= 13 S.L.R. 201.“ 


tourt accepted the 
v. Sassoon & Co., 56 Ind. 


In the above case Madgiwkar, A.C.f. abo 
question I have dealt in my previous judgment. me reason i 

conclusions there,n formulated, I see no reason r„ modify ™ ,e,r,n. 
the arguments afresh before the Full Bench. On the contrary, an hnp,,/ 


observed : “With third 
I rom the reasoning and 
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tant case reported since, Gzarnikow & Co v. Roth, Schmidt & Co., (1922) 2 
KB. 478 (484, 488)= 127 L.T. 824 re affirms the propositions of the law 
of arbitration, and its administration by the courts which I ventured to 
lay down, and on which my conclusions were based. To the language 
of the Lord Justices in that case, and particularly of Bankes L.J. and 
Scrutton L.J., I would not presume to add. Parties may contract to settle 
their disputes before a tribunal of arbitrations ; but they cannot contract 
themselves out of the law of the King’s Court nor are the arbitrators at 
liberty to apply any other law. And while arbitrators are within the 
limits of the law. Judges of law as well as of fact, the courts, while they 
will not allow themselves to be made Courts of Appeal against the decisions 
of arbitrators on fact or on law, will at the same time, when awards are 
filed, not ‘release real and effective control over commercial arbitrations’ 
oi ‘allow the arbitrator or the arbitration tribunals to be a law unto 
himself or themselves to give him or them a free hand to decide according to 
law or not according to law, as he or they think fit, in other words, to be 
outside the law’ so that ‘there must be no Alsatia where the King’s writ 
does not run.’ Czarnikow & Co. v. Roth, Schmidt & Co., supra. In 
other words it is for the courts to see that the arbitrators observe the 


spirit of the law and of its procedure and are not guilty in the award of 
patent injustice or unfairness or patent errors of law.” So where an 
error, whether of fact or of law appears on the face of the award or upon 
some paper accompanying or forming part of the award, the award will 
be set aside unless the error is immaterial to the decision. Durga Prosad 
v. Anardevi, A.I.R. 1947 Cal. 75 ; see also Hodgkinson v. Ferme, (1857) 
3 C.B. (N.S.) 189; Buereger v. Barnett, (1919) 89 L.J.K.B. 161 ; Olympia 
Oil v. Produce Brokers (1916) 86 L.J.K.B. 421 ; Arcors Ltd. v. London, 
(1933) 45 L.I.L.Rep. 297 ; Union oi India v. Prernachand , A.I.R. 1951 
Pat. 201 ; Gauri Sankai v. Biharilal, A.I.R. 1952 Nag. 314. An accep- 
tation has been, however, engrafted to this doctrine to the effect that 
when a specific point of law is referred to arbitration the award cannot 
be set aside if the arbitrator wrongly decides the point of law. Durga 
Prosad v. Anardevi, supra ; see also British Wasting House y I Underground 
Co. (1912) A C. 673 = 81 L.J.K.B. 1132; In re King (1913) 2 K.B 32 = 82 
I J K B 733 * Alt. Gen. v. Kelly, (1922) 1 A.C. 268 = 91 L.J.P.C. 101 ; 
Govt: Of Ke l an tan v. Duff, (1933) A.C. 395 = 92 L-J-Ch 307 , AbsalonLtd. 

V. Great Western, 1933 A.C. 592=102 L.J.K.B ft? ; vo iLr’ 

il934) 150 L.T. 325; Gopinath v. Salil, A.I.R. 1938 Cal. 705 — I.L.R. 

C1938) 2 Cal 349=179 Ind.Cas. 106. Durga Prosad v. Sew Knshendas, 

A.I.R. (1949)’P C. 334=54 C.W.N. 74. See also Jupiter v. Corporation, 

60 C.W.N. 721 = A.I.R. 1956 Cal. 470. 


“In each case of an application for setting aside an award on the 
around of error of law apparent on the face of the award the court has 

to decide whether the reference was one in which the question of law 

arose incidentally as being material in the decision of the matter which 
had been referred to arbitration or it was one in which a specific question 
of law had been referred to the decision of the arbitrator as, the sole 
tribunal If the reference was of the former class the case falls within 
the general rule and the award may be set aside if an error is apparent 
on the face of it. If. on the other hand, the reference was of the latter 
kind it falls within the exception and the award cannot be set aside even 

i i t is erroneous. In coming to a decision that the case falls within the 

exception the court insists on being clearly satisfied that the parties 
intended to give up their rights to resort to the King’s Court and in lieu 
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thereof to submit that question to the decision of a tribunal of their own' 
Per Lord Trevethin in Govt, of Kalantan v. Duff , supra ” Per Das J. in 
Durea Prosad v. Amardevi, supra. See also Durga Prosad v. Amardevi, 50 
C.W 5 N. 880; Hanuman v. Jessa Ram, 50 P-L.R. 181 = A.I.R. 1949 East. 
Puni . 46. The terms of reference or even pleadings may be looked at tor. 
ascertaining whether specific questions of law were as such referred to the 
arbitrator or such questions of law arose incidentally as material m the 
decision of the disputes referred to arbitration in general terms. Ibid. ; 
see also Venkata Rao v. Padma Valli, A.I.R. 1944 Mad. 324 —(1944) 

M.L.J. 140. . 

The mere fact that the arbitrators have erred in law is so ground 
lor interference. Raghupati v. Ram Gopal, A-I.R. 1939 Cal. 557. See 
also, Ghulam Jilani v. Muhammad Hussain, 29 Cal. lb*’ — 29 LA- 51 
(P.C.); Dwarkanath v. Kedar Nath, A.I.R. 1951 Pat. 446-b D.L.R. 
(Pat) 56 A wrong view of law cannot make an award invalid. Mahadeo 
v. Kamala, A.I.R. 1956 All. 51. The principle that for a breach ot 
contract a party is entitled by way of damages to the difference between 
the contract price and the market price, is not an absolute and inviolable 
principle. It is only a presumptive text and therefore from the mere fact 
that the amount ot damages awarded is not the amount of difference 
between the contract price and the market price, it does not necessarily 
follow that the arbitrators have not applied the law of the land, have 
misguided themselves and been guilty of misconduct. Fateh Chand v. 
JuXilal, 59 C.W-N. 223 = A I R. 1955 Cal. 465. In the above case the 
court observed : “When the pleadings of the parties before the arbitrators 
present a problem of construction, it is not open to the court to construe 
the pleading* for itself, then decide on its own construction that a 
particular issue of fact arose out of them, then final that the burden of 
proof in respect of that issue of fact lay on a particular party ; then see 
whether the arbitrators could be said to have placed the burden where 
in the court s view it lay and it found that the burden had not been 
laid on the proper party or that the evidence required in the case had 
not even been called for, conclude that the arbitrators had misconducted 
the proceedings and the award made by them cannot stand. If the court 
undertakes the construction and then decides in what manner proceedings 
should been conducted, it takes upon itself which the parlies by this 
agreement had entrusted to another authority.” Where in his award an 
arbitrator states reason for his decision which are erroneous on a point 
of law, there is an erroi of law on the face of the award and the award 
is bad and should be set aside. Mahomedali v. Charatsing, 80 Ind.Cas. 
596 ; Co-operative v. U. Kyard, A.I.R. 1941 Rang. 104 ; but see Dwarkadas 
v* Krishna Kishore, 61 Ind.Cas. 628 and Muhammad Newaz v. Alam 
Khan, 70 P.R. 1891 = 18 Cal. 414 = 18 I.A. 73. Where it was provided 
in a reference to arbitration that the dispute should be decided accord¬ 
ing to Muhammadan law and the arbitrators did not profess to decide 
the matters according to Muhammadan law and their decision was con¬ 
trary to the well-known principles of that law, held that the decision of 
the arbitrators was perverse. Nga Tok v. Nga Kasim, 14 Ind.Cas. 978 = 
5 Bur.L.T. 55. An award of damages by arbitrators on the basis of 
tales exceeding the maximum rates fixed by Control Order while such 
in force, is clearly illegal. Chhogmal v. Sankal Chand, 51 C.W.N. 
»S28. Before a court can set aside an award on the ground that an error 
ot law appears on the face of it in the reference to some documents, it 
must be demonstrated affrmatively that the law was departed from by the 

81 
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arbitrator in noticing the existence or contents of those documents, and 
mere reference to certain documents in the award is insufficient to 
establish that it was wrong in law to refer to them. Haji Ebrahim v. 
Northern Indian Oil, 85 C.L.J. 175. An arbitrator has no power to alter 
devolution of property in a mode at variance with the ordinary principles 
of the law governing the parties, in the absence of special custom prevail¬ 
ing in the family. He has no power to make property which is divisible 
by law indivisible forever. Jafri Begam v. Syed Ali, 5 C.W.N. 585 = 23 
All. 383 (P.C.). See also, Lilo Shah v. Bhola Nath, A.I.R. 1935 Lah. 52 = 
157 Ind.Cas. 731 ; Sreelal Mangtulal v. /. F. Madan, A.I.R. 1925 Cal. 
599 = 88 Ind.Cas. 49 = 52 Cal. 100 ; Muhammad Newaz v. Alam Khan, 18 
Cal. 414 (P.C.) ; Dinabandhu v. Chintamoni, 26 Ind.Cas. 697 = 19 

C.W.N. 476; Ramdutt v. E. D. Sasoon, A.I.R. 1929 P.C. 103 = 56 Cal. 
1048 ; Tyldesby’s Case, 68 L.J.P.B. 252 ; Board of Trade v. Crazer, 
(1927) 1 K.B. 269; Tirtu Das v. Motiram, A.I.R. 1947 Sind 110. 

1218. Procedure to be adopted by the arbitrators.— Arbitrator's 
procedure should not be opposed to natural justice. Vide notes under s. 11, 
pp. 295-298 supra. In the conduct of the proceedings the arbitrators 
or umpire must conform to the directions which may be contained in 
the agreement of reference itself. Subject to any such direction he should 
observe as far as may be practicable the rules which prevail at the trial of 
an action in court. But he may deviate from those rules, provided that, 
in so doing he does not disregard the substance of justice. Thus the 
arbitrator is bound by the rules of evidence, as observed in the court, and 
although the parties may agree that the rules of evidence, as observed in 
the courts shall not be strictly followed, he must not admit and act upon 
evidence which is obviously inadmissible and which goes to the root of the 
question which he has to decide.” Halsbury's Laws of England Vol. II, 
3id Edn. p. 35 cited in Vellore Electric v. State, A.I.R. 1959 Mad. 351 
(354) = 72 Mad. L.W. 307 = (1959) 1 Mad. L.J. 318. The proceedings before 
the arbitrators need not be conducted with such meticulous care as is 
required in ordinary courts so long as there is substantial compliance with 
the principles of natural justice. Gusumurty v. Nara Stnha, A.I.R. 
1954 Orissa, 234. The arbitrator’s procedure should be such as a 
reasonable man would follow in deciding a dispute impartially. In the 
absence of any special procedure agreed or consented to by the parties, 
or justified by the peculiar circumstances of the case as when an arbi- 
tiator is appointed on account of his skill and knowledge of the subject, 
his procedure should be governed by the principles of natural justice. 
Krishna Gopal v. Chandi Vrosad, A.I.R. 1953 Nag. 309. See also cases 

cited therein. 

1219. Acts not amounting to misconduct.— Where the arbitra¬ 
tor has refused the applicant’s claim to be represented by a lawyer, it 
has been held that in so refusing, there could not be any misconduct 
because they acted within the expressly conferred rules under the Rules 
of Arbitration. Nandlal v. Ambala, 60 C.W.N. 810 = A.I.R. 1956 Cal. 
476. It cannot be said that the provisions of the C. P. Code regarding 
the formal framing of issues or their formal determination separately is 
a procedure at all enjoined as compulsory in an arbitration proceeding. 
Jupiter General Ins. v. Corporation of Calcutta , 60 C.W.N. 721= A.I.R. 
1956 Cal. 470. Where parties agree to go to arbitration they stipulate 
i>.ot so much for vague principles of natural justice as for concrete prin¬ 
ciples of contractual justice according to the contracts of the parties and 
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specifi . c stipulations. Where the contract of arbitration itself pres- 
P r . lvate procedure of its own, than so long as such agreed 

aprepd U ^r^H n0t against th e laws and statutes of the land, then such 
fmHrp P^dure must prevail over the notions and principles of natural 

mo eHnJ m haVC the nght b J contract to provide for their private 

• - Where P. rivat ? 1 Procedure speaks in clear terms the voice of 

odv m io mtJ emai h n - ent * ™ here the P arties expressly agreed not 
a °,7 '° h f v to tBc arbitration of the Bengal Chamber of Commerce but 

R 1 k* h - arbl l ratIon according to the published and well known 

Rules of Arbitration of such Chamber of Commerce, and in such a case 

rbe arbitrators expressed their unwillingness to allow an opportunitv to 

the applicants representative, after examining the question^ which Y the 

app i ca m s ’ representative wanted to put, on the ground tha? some of the 

questions were irrelevant and the majority of the questions were covered 

f submissions of the parties, it cannot be argued that the 

arbitrators had violated the principle of natural justice. If the parties 

by voluntary agreement have chosen the rules of artificial justice P they 

1 = 97 C cFdT ^‘se 0 - k; Mil ! S V; Dal ™ m - AI R J 1956 Cal" 
lu j? i ^ -? ee also > f° r interpretation of Rule 11 of 

Commerce. the Tr,bU " al ° f ***»*" of *e Bengal' Chamber of 
any provision d^fflremTn um P ire arbitrator.—In the absence of 

^ J] J ^1 ^^ ^ ^ £ *-1^ ■ a. _ ^ ^ ® . one month from 

notes on para. 2 of Schedule I infra. AIL 474 * Vlde 

i' ,e h,1"'h,ty f tTse^pri^ fTci^thlt U the h pr """r ^ decid * It 

=nSer ir£* Tel 

the defay. then he can Tsafd roT" satisf . act< ■Jrily explain 

ordinary dutiel asanarbitrator and*™ he* mat 5 rial res P ects ^ his 

ihe meaning of this section and a- e i ,S ^L UI ry of misconduct within 

Bhogilal v,Chimanlal A I R 1Q2S Bo" 5o Y *5? award ma Y be set aside. 

92 = 107 Ind.Cas 707 t. i 192 '? , Boin - 49 = 52 Bom. 116 = 30 Bom.L.R 

v. Maneckjee, 12 MIA. 112 = 10 Wr’ ri* *7 Cab 20 °- p ^stonjee 

26 Bom. 132 = 3 Bom L R 601 thr In - Savla PP a v - Devachand, 

ment of fraud was ihe delay n E* 1 " 1 * al l Cgcd for establish- 

negatived the charges of fraud land s M \ 1 ^ thc court 

a charge of fraud built on so flimsy a bash there ! m P osslb,e to support 
presume fraud than to presume ne^lifrenre ind •% 'l n ° m ° re reason to 
gence, then admittedly die suit wHl not iie" d 'wi there , V as onIv ne ffH- 
,n award by the arbitrators was caused by The v^untarvlb" * 
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- 1222. Making award after statutory period fixed in para 3 of 
schedule 1. —The court can extend the time for making an award, Amar 
Nath v. Uggar Sen, A.I.R. 1949 All. 399 = I.L.R. (1949) All. 729 ; Narsing 
v. Bishan Dayal, A.I.R. 1954 Orissa 29. If an arbitrator makes an 'award 
beyond time, the dealy may be condoned at any time by the court in a 
proper case under s. 28. Nani Bala v. Gopal, A.I.R. 1945 Cal. 19 (21) = 
48 C.W.N. 721 ; A.I.R. 1948 Mad. 40; AT.R. 1949 Cal. 350 ; A.I.R. 1 1950 
Lah. 72. Amamath v. Uggar Sen, A.I.R. 1949 All. 399 = I.L.R. (1949) 
All. 720. If, however, the court refuses to extend the time limit there 
may be some justification for holding that the arbitrators are guilty of 
legal misconduct in making the award after the expiry of the statutory 
period and the award may be liable to be set aside. Narsing Das v. 
Bisandayal, A.I.R. 1954 Orissa 29- But filing of an award by arbitrator 
is a ministerial act and not judicial or < 7 was/-judicial act of the arbitrator. 
It has nothing to do with the validity of the award except so far as Art. 
178 of the Limitation Act affects the question, Haji v. Northern Indian, 
85 C.L.J. 176. 

1223. Awarding damages at blackmarket rate. —In Tokaram’s case, 
A. J-O. O. Sc D. Nos. 180 and 181 of 1949 (Cal.) Harries C.J observed : 
“Their Lordships of the Privy Council have laid down that damages 
must be calculated as arising on due date and the Calcutta High Court 
in a number of cases have held that if the arbitrators take into account 
black market rates anti not the controlled rate in assessing damages such 
amounts to misconduct and the award is to be set aside” Hanutmul v. 
batehchand, A.I.R. 1954 Cal. 1. See also Bajranglal v. Ganesh Com¬ 
mercial, A.I.R. 1951 Cal. 78 = 55 C.W.N. 147; 52 C.W.N. 828. See also 
Devikanandan & Co. v. Union of India A.I.R. 1961 Punj. 136 = 63 Punj. 
L.R. 134. 

1224. Whether arbitrators have greater latitude than court.— 

Vide notes under s. 11 p. 199 supra. 


1225. Arbitrators how far bound by the rules of evidence.— 

Vide notes under s. 11, pp. 301—304 see also the topic “whether the 
arbitrator should decide according to law” supra. • • 

1226. Misconduct—Arbitrator proceeding with reference inspite 
of private notice of revocation. —Where an arbitrator proceeds with a 
1 eference inspite of private notice of revocation from a party which is 
not sanctioned by court, he cannot be said to be guilty of misconduct. 
Bazua Chattagir v. Matahomal, 3 S.L.R. 149 = 4 Ind.Cas. 359. • 

1227. Misconduct— Omission to give notice of award.— I he 
omission to send a written notice of the award to the parties may be due 
to the ignorance of the arbitrators of the rules Of procedure provided in 
the Arbitration Act and cannot necessarily be referable to any deliberate 
misconduct on their part. Misri Lai v. Bhagzuatt A.I.R. 1955 All. 573 
Validity of award is noi affected by failure to send notice of award. 1957 

M.P. L..J- (Notes) 194. J . . , , . 

1228. Arbitrator as a witness.— An award given by the arbitrators 

‘Ome of whom gave evidence in the arbitration proceedings can be upheld 
if the parties agreed, while entering into the contract to refer to 
arbitration, that the arbitrators should also be witnessess. Brojendra 
Kumar v. Purna Chandra, A.I.R. 1931 Cal. 53 = 34 C.W.N. 689 = 
]o<> IndCas 428 = 58 Cal. 269. See also, Handas v. Baidyanath, 40 
jnd Cas 646. Where in a commercial arbitration, two arbitrators 
disagree, and the dispute is referred to an umpire, there is no rule of 
law which prevents an arbitrator from being called as a witness before 
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4 ;he umpire. Bourgeois v. Waddell & Co., 93 L.J.K.B. 232 = (1924) 1 
K.B. 539 = 130 L.T. 635. For further discussion vide notes under s. 11 
at page 300 sopra. 

1229. Arbitrator’s personal knowledge.—An arbitrator cannot im¬ 
port his own knowledge into a case, or base his decision upon information 
obtained otherwise there from the evidence submitted to him by the 
parties unless permitted to do so by the terms of reference. Abduh v. 
Bahrain, A.I.R. 1935 Pesh. 69=155 Ind.Cas. 1022; Sheodutt v. Pandit, 
A.I.R. 1955 Nag. 116=1955 Nag. L.J. 253 = I.L.R. (1955) Nag. 274. See 
also, Abdul v. Muhammad, AI R. 1927 Lah. 425 = 101 Ind.Cas. 153 = 8 
Lah. 329; Ganga v. Baldeo, A.I.R. 1922 All. 64 = 65 Ind.Cas. 779.5 
Gopalarn v. A lyneni, A.I.R. 1926 Mad. 752 = 50 M.L.J. 514 = 23 M.L.W. 
681 =(1926) M.W.N. 445=95 Ind.Cas. 740. In the last-named case the 
Lourt observed : “It is clear that the award was not passed on a considera¬ 
tion of the evidence in the case and that is enough to vitiate it : See 
Chintalapudi Sanyasi Rao v. Chintalapudi Venkata Rao, A.I.R. 1923 Mad. 
301, and the cases quoted therein. Palavesam Chettiar v. Narayana Aiyar, 
A.I.R. 1925 Mad. 1086 = 88 Ind.Cas. 660, and Lakshmi Narain v. 
Sheonath Pande, 54 Ind.Cas. 443 = 42 All. 185 = 18 A.L.J. 78. The case 
in Ramdhari Sahu v. Ramcharittar Sahu, 38 Cal. 143 = 7 Ind.Cas. 333 
lelied on the plaintiffs is not on all fours. The case in Maung SIuvc 
11 pu v. U Miu Nyun, 91 Ind.Cas.- 659 = A.I.R. 1925 Rang. 383 is relied 
on by the plaintiffs ; but if that decision means that, where arbitrators 
have held a private enquiry of their own, their .award is not vitiated 
unless it can be shown that they have used the results of their enquiry 
in coming to their conclusion—a'matter extremely difficult to prove—we 
arc not prepared to agree. It would open a very wide door for miscon¬ 
duct and such a principle seems to us to be opposed to the principle laid 
down in Dobson v. Groves, 115 • E.R. 239, which is that it is' only by 
express agreement of the parties that arbitrators are entitled to decide a 
case on their own personal knowledge.” Sec also. Ram Lai v. Mahadeo 
Prosari, 89 Ind.Cas. 832 = A.I.R. 1925 Oudh 741 ; Bari Bahu v. Pratap 
Singh, 57 Ind.Cas. 601 But where an arbitrator has been selected by 
reason of his special knowledge of the affairs of the parties to decide their 
dispute, he is entitled to take broad view of the law and give an award, 
'ivhich he conceives to be just and equitable. Raminrier Singh v. Mohinder 
Smgh, 190 Ind.Cas. 599 = A.I.R. 1910 Lah, 186; Lenka v.‘ Karim , A.I.R. 
1929 Mad. 144 = 114 Ind.Cas. 367; Ramanuja v. Valapathra, (1942) 2 
M.L.J. 698 ; Bari Bahu v. Pratap Singh, 57 Ind.Cas. 601. For further 
discussion vide notes under s. 11. p. 304 supra : Uti Widow of Bali v. 
Alt Widow of Bhithu. 64 Punj L.R. 860 = A I.R. 1963 Punj. 32 : Mathunny 
v. Mathunny, 1964 Ke - L.T. 275. 

1230. Arbitrators agreeing to be bound by the opinion of third 
parties. — Vide notes under section II, p. 307 supra. 

1231. Arbitrator taking assistance from third party. —If the 

assistance was used to ministerial work, it docs not render the conduct 
of the arbitrator as judicial misconduct. National Electrical v. Punjab 
State, I.L.R. (1962) 2 Punj. 789 = A.I.R. 1963 Punj. 56; 29 Cal 854 
(PC.): A.I.R 1925 Par. 810; A.I.R. 1935 Bom. 127 

1232. Enquiry behind the back of tbe parties. —Tf the arbitrator 
makes enquiries behind the hack of the parties that is misconduct. Payyavalu 
v. Kesanna, (1952) S.C.J. 630 = A.I R. 1953 S.C. 21 = 1953 S.C.R. 119 = 
1953 All. L.J. 73; see also Badrilal v. Lakshya, A.I.R. 1936 Nag. 291 = 
I.L.R. 1937 Nag. 35 ; Abdul Hamid v. Muhammad Afzal, A.I.R. 1927 
Lah. 425 = 101 Ind.Cas. 153 = 8 Lah. 329; Raj Kishore v. Jogcshar, A.I.R. 
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1931 Ail. 276 = 52 All. 398 ; Alagappa v. Chidambaran, A.I.R. 1931 Mad. 
619 = 133 Ind.Cas. 522; Kanhaiya v. Shoa , A.I.R. 1935 Pat. 16 = 152 Ind. 
Cas. 838. For further discussion vide notes under s. 11 supra. See also 
G P. Modi v. N. Modi, A.I.R. 1951 Pat. 321=28 Pat. 969; see also p. 
307 supra. Mathula v. Thomas, 1962 Ker L.T. 873 = 1962 Ker L.J. 374 = 
I.L.R. (1962) 1 Ker 486 = A.I.R. 1962 Ker 320 (arbitration agreement 
authorising taking of evidence as he finds necessary—held award not in¬ 
valid on the ground of arbitrators taking evidence in the absence of the 
party). 

1233. Arbitrator taking evidence behind the back of parties.—- 
Where an arbitrator takes evidence behind the back of the parties without 
notice to them, and bases his award on that evidence, it amounts to 
misconduct which affords ground for setting aside the award. Ganga 
Prasad v. Nagar Mai, 5 D.L..R. (Pat.) 18 ; see also 3 C.W.N. 361 ; 13 G-L.J. 
399 ; 15 P.L.T. 493 ; 86 Ind.Cas. 773. 

1234. Enquiry by arbitrator in the absence of parties.—A provision 
in the arbitration agreement that the arbitrator will have power to make 
any decision he likes in regard to the property of the joint Hindu family 
of the parties, does not give him an overriding power of making enquiries 
in the absence of the parties, to receive evidence from one party in the 
absence of another or to consult others in regard to what award he should 
make. Mehar Chand v. Magan, A.I.R. 1952 Punj. 364. 

1235. Outside legal advice taken by arbitrators and umpire. 

Vide notes under s. 11, p. 308 supra. 

1236. Reference empowering arbitrator to dipose of case with or 

without inquiry.— Vide notes under s. 11, p. 309 supra; Lakshmi Ice 
v. Union of India, A.I.R. 1963 J. & K. 3. _ 

1237. Making secret enquiries by arbitrators.—An arbitrator has 
no authority to make enquiries behind the back of the parties and to base 
his decision thereon. An arbitrator who makes secret enquiries privately 
and does not give an opportunity to the parties to explain the materials 
thus obtained is guilty of misconduct and the award is liable to be set aside. 
Ashrafi Lai v. Ramdeo, 1951 A.L.J. 674 = A.I.R. 1952 All. 546, see also p. 

310 supra. 

1238. When arbitrators can proceed ex parte.—Though the strict 
rules of evidence are not applicable to arbitration proceedings, there 
is a thing known as natural justice and it would be repugnant to the 
fundamental conception of natural justice that evidence should be allowed 
to go in without calling the person against whom evidence is admitted and 
without allowing the parties to test such evidence by cross-examination. 
Husein Ebrahim v. Kesardeo, A.I.R. 1954 Cal. Ill ; Khusiram v. Mathdra 
Das, 52 C.W.N. 826. Where a party to an arbitration proceeding receives 
notice of the hearing but does not appear the arbitrators are right in 
making an exparte award... .Lang v. Holland, 27 Ind.Cas. 526 = 8 S.L.R. 
136; Ramnarain v. Liladhar , 33 Cal. 1237; Premnath v. Omprakash, 
A.I.R. 1956 Punj. 187. Where from the conduct of one of the parties 
to an arbitration it is abundantly clear that he has no intention of 
appearing before the arbitrators, the arbitrators are justified in proceeding 
ex parte? Graham Trading v. Chandulal, A.I.R. 1935 Sind 228 = 159 Ind. 
Cas. 824. See also Nabin Chandra v. Sinclair, 25 Ind.Cas. 951 ; Ganges 
Manufacturing v. Indra Chand, 33 Cal. 1169. Where the solenama provides 
that if the parties do not appear after due notice the arbitrator can 
proceed ex parte, the award made by the arbitrator cannot be objected on 
the ground that the arbitrator carried on an ex parte enquiry owing to 
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the failure of one of the parties to the reference to appear before him 
after propr notice. Hcmchandra v. Jnanendra, A.I.R. 1926 Cal. 116 = 90 
Ind.Cas. 624. In Protap Sing v. Kishanprasad, A.I.R. 1932 Bom. 68 = 
33 Bom.L.R. 1357 = 135 Ind.Cas. 174, Wadia J. observed : “I should 
just like to add that even when an arbitrator considers that the time and 
place fixed by him for the meeting are reasonable and if after service of 
notice one of the parties to the arbitration fails to attend before him, he 
is entitled no doubt to proceed with the arbitration ex parte. But it is 
Mill advisable for him, though it is not compulsory, that he should give 
the party notice of his intention to do so. See Halsbury's Law of England, 
Vol. I, para. 970.” See also Prem Nath v. Om Prokash, A.I.R. 1956 
Punj. 187. Where ex parte decree was passed by the arbitrator without 
giving opportunity to one of the parties to produce witness it is miscon¬ 
duct on his part. Saxena v. Damodar, A.I.R. 1956 Punj. 234. In the 
above case it has been held that in order to justify an arbitration proceed¬ 
ing ex parte a very strong case must be shown of wilful delay by the 
party not attending and that the notice fixing the date of hearing must 
be sufficiently long. AUR. 1956 Punj. 243. So when the arbitrators 
give clear notice that they would not grant any further adjournment and 
if a party does not choose to appear on the “final” date they would 
proceed ex parte, then the party who does not attend inspire of such notice 
absents himself at his risk and if the arbitrator actually proceed ex parte 
there is no misconduct on the part of the arbitrators. Banwari Lai v. 
Joy Lai, A.I.R. 1956 Cal. 467. 


The procedural rule applicable to arbitration proceeding is more 
tolerant than the rule followed in Courts of Law. Broadly stated the 
piinciples governing the arbitrator’s right to proceed ex parte are :—if 
a party to an arbitration agreement fails to appear at one of the sittings 
the arbitrator cannot or, at least ought not to proceed ex parte against 
him at that sitting. Where the non-appearance was accidental or casual, 
the arbitrator ought ordinarily to proceed in the ordinary way fixing 
another date of hearing and awaiting the future behaviour of the defaul- 
ring party. If, on the other hand, it appears that the defaulting party 
had absented himself with a view to preventing justice or defeating the 
object of the reference, the arbitrator should issue a notice that he intends 
at a specified time and place to proceed with the reference and that if the 
party concerned does not attend he will proceed in his absence. If he 
issues a similar notice and the party concerned does not appear an award 
made ex parte will be in order. But if he does not issue such a notice 
on the second occasion but nevertheless ex parte the award will be liable 
to be set aside inspite of a notice of a peremtory hearing having been 
given in respect of the earlier date, subject however, to the condition that 
prejudice was caused to the party against whom ex parte order was made. 
But this duty to give notice of an intention to proceed ex parte is not an 
absolute duty. Jagilal v. General Fire, A.I.R. 1955 Cal. 354 = 59 C.W.N 
1 . <. P « r Chakravartti; C. /. and Lahiri //.). It is a well established 
principles of law that an arbitrator ought not to hear or receive evidence 
horn one side in the absence of the otherside without giving the otherside 
affected by such evidence the opportunity of meeting and answering; it 

M pT « ' , A T R 1958 AU 717 ; see also Damodar v. Saxena, 

K rq L r R ,’ G rln = A ^’V 959 P “ n J- 476 : Prem cha ”d v. Fort Gloster, A.I.R. 
l .).)9 Cal 620 ; Dulan v. Rajendra, A.J.R. 1959 All. 711. Vide also 
notes under s. 11 . 


_ . Notice of date of hearing.—In Udaichand v Debi Bux fiO 

Ind.Cas. 987 = 47 Cal. 951. Mookerjee f. observed : "As regards the second 
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point,' reliance J^as »been placed by the -appellant) upon the decision in 
Gladwin v. 'Ghilcote, (1841) 9 Dowl. P.C. 550 = 5 Jur. 749. The case is an 
authority for the proposition that in general the arbitrator is not justified 
in proceeding ex parte without giving the party absenting due notice. It 
is-advisable to give the notice in writing to each of the parties or their 
solicitor, and the notice should express the arbitrator’s intention clearly, 
otherwise the award may be set aside. Waller v. King, 9 Mod. 63 ; Wood 
v. Leake, 12 Ves. (Jur., 412 and Hall v. Anderson, (1840) 8 P.C. 326. There 
is no statutory rule, however, that if an arbitrator proceeds ex parte without 
giving notice of his intention to proceed in that manner, the award made by 
him must be set aside In the absence of such an inflexible statutory 
provision, the procedure commended in Gladwin v. Chilcote, supra, and 
the other cases mentioned can be regarded only as a rule of prudence and 
convenience. As Lord Denham C.J. put it in Scott v. Van Saudan, (1844) 
6 Q.B. 237=8 Jur. 1114, the law is that, if either party, after the arbitrator 
has given sufficient notice and proper opportunities of attending, will 
not appear, the arbitrator may proceed in his absence. There is obvious 
good sense in the view that notice that the arbitrator will proceed with 
the reference on a certain day is notice he will then proceed ex parte if 
one of the parties absents himself without sufficient reason.” See also, 
Dutt v. Baidyanath Ghosh, 21 C.W.N. 985 ; Sohanlal v. Ram- Pershad, 
1935 All. 852; Bhowanida s v. Harsuk Das, 27 C.W.N. 933; Hancta ..> 
Dutt v. Baidyanath Ghosh, 21 C.W.N. 985 ; Sohanlai v. Ram Pershad, 
A.I.R. 1953 Ajmer 38. An arbitrator who has given due notice of the 
proceeding to the parties is entitled to proceed ex parte if one parties does 
not choose to appear. There is no provision in the Arbitration Act requi¬ 
ring the arbitrator to give a second notice of his intention to proceed ex 
parte against a person who is absent after service of notices. Dosi Lai v. Lai 
Shiv, A.I.R. 1954 All. 244 ; Udai Chand v. Debi Bux, A.I.R. 1920 Cal. 853 = 
47 Cal. 951 and notes under section 11. Where notice of reference was receiv¬ 
ed by a party on behalf of himself and his wife, the award is binding. 
Abdul v. Thakur Prosad, 1958 B.L.J.R. 681. A verbal notice of the date 
fixed for the hearing of the arbitration proceedings to a party’s agent, who 
was admittedly in touch with the arbitrator regarding arbitration 
proceeding is valid notice to the party. Hew Great Insurance v. Bihanlal, 
1958 B.L.J.R. 488. Where a party to arbitration proceedings has been 
served with notice but has failed to appear ex parte proceedings started 
in his absence are not invalid because no second notice of the intention 
of the arbitrators, to proceed ex parte is given. The failure to give such 
a notice does not amount to misconduct. Ibid . ; see also A.I.R* 19^0 C^al. 


853 ; A.I.R. 1954 All. 244. , _ . . , . 

“The procedure before arbitrator may be regulated either by the 

statute or by agreement of submission. Where the procedure is prescrib¬ 
ed by the agreement of submission and that procedure is not contrary 
to the laws of the land, that procedure must prevail.” Damodar Prosad 
v Saxena AIR 1959 Puni. 476 per A. N. Dhandan, C. /. A.I.R. 1945 
AIL 423 = LLR. (1946) AIL 47; A I R. 1944 (P.C.) 334 = (1949) 2! M.L.T. 
760 ; A.I.R. 1938 Cal. 166 = I.L.R. (1927) 2 Cal. 465 and A.I.R 19a6 Cal. 
361=97 C.L.J. 199. “In the absence of specific provisions to the contrary 
in the statute or contract of agreement the parties to an arbitration procee¬ 
ding are entitled to a reasonable notice of the time and place of the hearing 
and have an absolute light to be heard and to present their evidence 
before the arbitrators. If they are deprived of this right the court will 
not heistate to set aside the award on the ground of misconduct even 
though there may have been no improper intention. The rule that the 
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parties to an arbitration agreement have a right to be heard is, however, 
subject to the qualification that where the agreement of submission 
provides in clear and unequivocal language that the arbitrator may 
proceed in the absence of the parties or that he may or may not hear the 
witnesses, or that he may give his award without enquiry, the award will 
not be invalidated on the ground that the arbitrator had refused to hear 
evidence. If the arbitrator acts within the scope of his authority conferred 
upon him by the agreement of the parties and if he keeps himself within 
the jurisdiction so conierred his award is as valid and binding as a judge- 
ment of a couit ot law. When the right to a hearing is waived either 
expressly or by implication, the proceedings are as regular and an award 
as valid as though full opportunity to be heard had been given.” Damo- 
darclas v. Saxena, supra 

1240. Special notice.—In Bhoiuandas v. Harsuk Das, 27 C.W.N. 933, 
the Court observed : “As regards the first point it need not be disputed that 
the aibitrators should give notice of their intention to proceed ex parte 
U one of the parties should not appear. Crompton v. Mohan Lai, 41 
Cab 31B jSukhamat v. Babu Lai, 42 All. 525 and Udai Chand v. Dcbi 
Bux, 47 Cal. 951—60 Ind.Cas. 987. But it is plain that the complainant has 
not been prejudiced in any manner by the failure of the arbitrator to 
give such notice ; as was stated in Udai Chand v. Debi Bux, supra. The 
true test is has the complainant who has taken exception to the validity 
of the award, been in fact prejudiced by the omission of the arbitrators 
to serve a special notice on him ?” But it is always advisable for the 
ai bitrator to give special notice as mentioned above of every duty to the 
parties concerned. Gladwin v. Chilcot, 5 Jus. 749. Where one party 
having ineffectually attempted to revoke his submission refused to attend 
the arbitrator may proceed ex parte. Harcourt v. Ramshottam, 1 Tome 
Kc Walk, 512; Wood v. Leake, 12 Ves. 412. Where a plaintiff became 
insolvent after a cause was referred, and the arbitrator gave the attorney 
ol both parties notice of his intention to proceed with the reference ; 
and the plaintiff not attending, the arbitrator proceeded ex parte, the 
court refused on application by the assignee to se aside the award. Hobbs 
\. Farrars, 8 D.P.C. 779 = 4 Jus. 825. In Angus v. Smylhies, 2 F. & F. 
38, it has been held that after one of the parties has tailed to attend a 
meting the arbitrator may, at the next, without a peremtorv appointment 
proceed in his absence. 


i Takin g documents from one of the parties without know¬ 

ledge of the other.— Vide notes under section 11. 

1242. Powers of minor's guardian to allow arbitrator to proceed 
on his own information. — Vide notes under s. II. 

1243. Delegation of powers l»v arbitrators. —If the making of an 
award is a judicial act the arbitrator must exercise their judgment in 
valuing the properties in dispute and in making proper allotments. The 
ai bitrator cannot delegate their right to one of them, or to strangers unless 
me parties to the reference consent therein. Ram Taran v. Adhar 91 

1 , J; l 195? Cal. 646. An arbitrator has no authority to 

t e egate his functions, except possibly the performance of what is called 
umstcnal acts.” Punjab Province v. Lahhim, A.I.R. 1914 hah. 119. 

he 8 u ilty of judicial misconduct and the award is invalid. 
juggobandhu v. Chand Mohan, 31 IndCas. 33 = 22 C.L.J. 237 In the 

mismrnl!^ lhe < i 0l, r t obsc, T ccl : "There was » serious charge of judicial 
’ .’ and ’ established, would invalidate the award for it can- 
disputed that an arbitrator has no authority to delegate his 

82 -b 
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functions, except possibly the performance of what are called ‘ministerial 
acts’. Lingood v. Eads, 2 Atk. 501 (504 ; Emery v. Wase, 5 Ves. 845 (848), 
on appeal, 8 Ves. P505 ; Little v. Newton, (1841) 9 D.P.C. 437 .Tandy, in re 
(184) 9 D.P.C. 1044; Whitmore v. Smith, (1861) 7 H. & N. 505; Eads v. 
Wiliams, (1854) 4 De. G.M. Sc 474. The subordinate judge states in his judg¬ 
ment that the arbitrator was authorised to take assistance in technical 
matters ; that indeed, was permissible to him, in so far as such assistance was 
necessary for the discharge of his duties. Caledonian Ry. Co. v. 
Lockhert, 3 Mac. H.JL. 808 ; Emery v. Wase, supra; Hopcraft v. Hick¬ 
man, (1824) 2 B.S. 180 ; Anderson v. Wallace, (1835) 3 Cl. Sc F. 26. But 
this would not entitle him to delegate his powers practically to another 
person. The decision must ultimately be his own judgment in the 
matter, although in the process of formation of that conclusion he may 
take the assistance of expeits. Nanijappa v. Nanja Rao, 16 Ind.Cas. 
478 — 23 M. L.J. 290 = (1912) M.W.N. 1091; [see also Bajranglal v. 

< 'Janesh, A.I.R. 1951 Cal. 78=55 C.W.N. 147]. Where a charge of 
judicial misconduct of this description was made against the arbitrator, 
it was incumbent upon the court to examine him to ascertain whether 
the allegation was well founded or not. This is obviously good sense, 
but if authority is needed for this elementary proposition reference may 
be made to the decision of the Judicial Committee in Amir Begum- v. 
Badruddin Hussain . 23 Ind.Cas. 625 = 18 C.W.N. 755 = 19 C.L.J. 494 = 
36 All. 336=16 Bom.L.R. 413=27 M.L.J. 181 (F.B.).” See also, Sheo 
Karan v. Kanhaya, A.I.R. 1935 Lah. 113 = 152 Ind.Cas. 1023 = 37 P.L.R. 
18; Ramchandra v. Manohar, A.I.R. 1931 All. 751 = 133 Ind.Cas. 531; 
Pandit Sankara v. Jagannath, 9 O.L.J. 410 = A.I.R. 1922 Oudh 276; 
Surubjeet v. Gouree, 7 W.R. 269. But the writing of a part of the 
award by junior at the dictation of the arbitrator is an act of a minis¬ 
terial character which could be delegated to a third party. Nihal Chand 
v. Shanti Lai, A.I.R. 1935 Oudh 349 = 1935 O.W.N. 582 = 155 Ind.Cas. 
572 = (1935) O.L.R. 324; but see, Rarndas v. Judagi, AI.R. 1928 Pat. 
231 =107 Ind.Cas. 532. So also when an award is passed, the writing 
out of it on a stamp paper, which would be necessary before it could 
be filed in court, is merely a ministerial act. Parshottamdas v. Kekhushru, 
A.I.R. 1934 Bom. 6 = 35 Bom.L.R. 1101 = 149 Ind.Cas. 324. See also, 
Dandekar v. Dandekar, 6 Bom. 663. Kula Nagabushanam v. Kula 
Sesha Chalam, 1 M.H.C.R. 178. To have the lands measured and to 
prepare the maps for the purpose of arbitration are ministerial acts. 
Muhammad Khalil v. Abdul Rahim, 93 Ind.Cas. 261=4 Pat. 670 = A.I.R. 
1925 Pat. 810; Buta v. Municipal Committee, 29 Cal. 854 = 7 C.W.N. 
82 = 87 P.R. 1902 (P.C.). Where parties to an arbitration agreed to 

accept certain estimate and valuation made by a certain person, and the 
arbitrator proceeded to examine that person as a witness and accepted his 
estimate and valuation, held that the arbitrator was thereby not guilty 
of delegating his authority to that person. Muhammad Fakhruddin v. 
Muralidhar, 6 Ind.Cas. 621. In re Collyer—Bristow & Co., (1901) 2 
K B. 839 the umpire heard the evidence and employed Messrs. Collyer— 
Bristow & Co., solicitors to draw up the award. Notice was given to 
the parties that the award was ready, and it was taken up by the 
company, who paid £107-6s.-4d the amount fixed by the arbitrator as 
payable on taking up the award. Held, that the umpire being chargeable 
with the bill and the company having paid it, the case came within the 
words of the Act and the bill was taxable, but that the order should be 
to tax it in the Chancery Division. 

Where the language of the award does not more than indicate that 
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the umpire took advice upon the general rules of law basing upon the 
case and does not mean that he left to an outsider the burden of decid¬ 
ing any issue in the case instead of exercising his own Judgment thereon, 
the award is not bad for misconduct. Louis Drefus v. Arunachala, 
A.I.R. 1931 P.C. 289 = 8 OWN. 1066 = 35 C.W.N. 1287 = 58 I.A. 1931 AL,J, 
1116 = 33 Bom.L.R. 1536 = 54 C.L.J. 372 = 61 M.L.J. 623 = 34 M.L.W. 
676=134 Ind.Cas. 1080 (P.C.). It is not misconduct in an arbitrator to 
consult an outsider on a question of law or as to the stvle, syntax or 
grammar of his award : but if the arbitrator arrives on a finding of fact 
bv consulting an outsider and allows him to affect his decision, it 
amounts to misconduct. An arbitrator who makes an enquiry or 
leceives confidental information behind the back of the parties is guilty 
of misconduct. Abdul Halim v. Ismail Momin, 86 Ind.Cas. 793 = 3 Pat. 
L R. 59 = A.I.R. 1925 Pat. 465 = 6 PL.T. 544. Where the members of 
a certain committee undertake that they would abide by the business or 
dealings between the members, the committee has no power to leave the 
decision of the matter entirely in hands of one or more of its members. 
Ram Chandra v. Monohar, A.I.R. 1931 All. 251 =133 Ind.Cas. 531. 
Where the arbitrators have the option of determining the liabilities 
payable by a firm, of collecting outstanding dues to the firm, or 
discharging the mortgage debts either themselves or of appointing a 
teceiver to carry out all these purposes, the arbitrators are right in 
exercising the option in appointing a receiver to carrv out all these 
details that would take necessarily pretty long time. Dayaram v. 
Naraindas. A.I.R. 1929 Sind 200. See also Mukund Ram v. Saligram, 
21 Cal. 590 = 21 I.A. 47. Delegation is allowable only in ministerial act. 
Punjab Province v. Lakshmi, A.I.R. 1944 Lah. 140 ; Motilal v. Girt'sh 
Chandra , 12 C.L.J. 346 Partial delegation of iudicial act is bad if the 
defective part is inseparable. Johnson v. Latharn. (1850) 19 L.J. Q.B. 
329. When the agreement contained a clause to the effect that should 
one panch resign, the unanimous decision of the other two would be 
binding on the parties and the award given bv the remaining two 
panches was unanimous, the award cannot be said to be invalid on the 
ground that the other two arbitrators were competent to give award. 
Raja Brijendra v. Buto Saha 1962 Tab.L.J. 194 = A.I.R. 1962 Mad. Pra. 
377. 


1244. Misconduct of umpire. — Vide notes under s. 11, p. 316 
supra. The participation of an umpire in arbitration proceedings is no 
ground tor setting aside an award. Gaurisanker v. Biharilal, A.I.R. 
1952 Nag. 314. The fact that the umpire did not give any reasons in 
the award cannot by itself vitiate an award. Nor can the validity of 
the award be impugned on the ground that each item of claim and 
counter claim was not specifically dealt with and umpire’s decision 
thereon recorded. Union of India v. Mangaldas, (1958) 2 M.LT. 16 = 
I.L.R. (1958) 420 = A.I.R. 1958 Mad. 296. ‘ 

1245. Increasing flic number of arbitrators. —The Arbitration. 
Act does not limit in any wav the number of arbitrators, nor does if 
prevent the parties, if they choose to do so as a matter of business by 
common consent, altering the number or constitution of the tribunal so 
constituted. Abdus Shakur v. Mohammad . 62 Ind.Cas. 426 = 19 A.L.J. 
348 = 42 All. 456. A submission in writing contained a reference to 
two arbitrators and an umpire. Subsequently, four additional men 
were appointed as arbitrators and neither side objected to the tribunal 
as ultimately constituted. The seven arbitrators proceeded to make an 
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“rack. 1 ™ Aa Thw’ 30 a PP lic ^ion under section 11 of the Arbi- 

iTle the ™ 'J 1' by th - party ln ' vhosc favou r the award was made to 

o arbitration w K'k P 3 " 7 ob J ected that although he had submitted 
hH rn i and had. been a party throughout the proceedings and 

had consented to the award being made, there was in fact no letral 
reference It was held that no objection having been made at any 

the additional arbitrators entered upon their duties, and 
of thinirc a\tng co-operated in and acquiesced in the altered state 

■ l V3S ab5olutel >' estopped by well-known principle of equity 

hi?? ,a ,\ S ' lgr he 5 “ e f tlon n ° w that the matter had been decided against 
nun. /fWw v. Mohammad . 1 Ind.Cas. 426 = 19 A.L.J. 348. 

w , 1 Awards affecting the rights of strangers, effect of.— 

stn ^J. he award purports to interfere with the rights of strangers, the 

r irti^Z tV U 1,01 / n any ^ Vent ’ be afTected b Y it I but as between the 
t r award its provisions must be held to be operative. Jnanendra 

A 1 7 n ™ Afl ' / \ A LR - 1928 Cal 275 = 32 C.W.N. 108 = 107 Ind. 

Cal. 70. But in an earlier case of the Calcutta High Court (Soudamini 


. . . .-~^ uiariuLtu ui.u as suDinission only refers to 

the arbitrator questions between the parties, the moment he touches the 
inteiest of strangers, he exceeds his authority and his award is void. 
I urncr, v Swanson, 1 M. & W. 572. Alder v. Savill, 5 Taunt. 454, 
ewis v. Rossi ter, 44 L. J.Ex. 136. The principle is well-illustrated by 
the case of Ingram y. Milners, 8 East. 445. There, the arbitrator ordered 
some bankers, parties to the reference, to pay to the other party, the 
defendant, out of funds in their hands belonging to a firm of which the 
defendant was a member, a certain sum stated to be the amount of a 
debt to the defendant from his partners, who were, however, not parties 
to the submission. It was ruled that the direction was void. In the case 
■>crore us the plaintiff and the defendant are two of the legatees under the 
will, and the daughters of the testator, who are not parties to the sub¬ 
mission, have a substantial interest in the estate. They are entitled to 
succeed in the specified contingencies, and one of them was entitled to 
be married at the expense of the estate. In these circumstances, it is 
impossible for the court to enforce this award to the detriment of the 
persons who are not parties therein.” In Ramchand v. Gobindram, 53 
Ind.Cas. 337 = 13 S.L.R. 75, the court observed : “No doubt the ordinary 
rule is that, as the submission onlv refers to the arbitrator the question 
between the parties, the moment he touches the interest of the strangers, 
he exceeds his authority and his award is void. But this strict rule of 
English law obviously cannot be applied in partition case like this, and 
the reference clearly referred the question of maintenance allowances and 
of marriage and shradh ceremony expenses to the arbitrators.” 

Where all the parties to the reference represent to the arbitrator that 
rlie whole of the properties in dispute belonged to them and that thiid 
persons had no interest in such properties the arbitrator is justified in 
treating the whole of such properties as belonging to the reference. If, 
as a matter of fact, third persons had anv interest in those properties, 
and the parties to arbitration agreed to have such properties partitioned 
between them by the arbitrator it is not open to any one of them to 
contest the validity of the award on the ground that it deals with matters 
which third parties are interested. Mahommed Khalil v. Abdul 


i n 


Rahim, 4 Pat. 670 = A I R. 1925 Pat. 810. 

1247. Award based on legal and moral grounds.—Where the 
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award is a fair and honest settlement of a doubtful claim based both on 
legal and moral grounds it should not be interferred with. Sitanna v. 
Masivada , A.I.R. 1934 P.C. 105 = 148 Ind.Cas. 828 = 39 M.L.W. 414 = 15 
P.L.T. 497 = 1934 A.L.J. 433 = 38 C.W.N. 697=59 C.L. J. 345 = 36 Bom.L. 
R. 563=67 M.L.J. 20 = 61 I.A. 200 = 57 Mad. 749 (P.C.V An arbitrator 
may, in forming his judgment act upon merely moral consideration of 
which a court of law could not take cognizance. Badruddin v. Amir 
Begam, 13 Ind.Cas. 520=14 O.C. 308. Subject to any limitation con¬ 
tained in the instrument of his appointment and to any statutory discre¬ 
tions as to the manner in which he is to discharge his duties, an arbitrator 
may conduct his proceedings in any manner he thinks fit, so long as he 
nets in accordance with the principles of justice, equity and good conscience. 
He is not fettered by rules of practice which the courts of law adopt for 
general convenience, nor, bound bv the adjective law laid down in the 
Code of Civil Procedure and the rules made under it or the rules relating 
to evidence to be found in Indian Evidence Act. Ibid. An arbitrator is 
not debarred from granting interest on equitable ground in the case of 
a security deposit when fiduciary relationship exists between the 
depositor and the depositee. L. M. Das v. State of West Bengal, A.I.R. 
1961 Cal. 456. Ram Sahai v. Harishchandra, 1962 M.P.C. 345 = 1962 
Jab.L.J. 1099= 1963 M.P.L.J. 121 = A.I.R. 1963 Madh. Pra. 143. 

1248. Awards based on hearsay and conjectures.—An award 
based on any enquiry made by arbitrators from the neighbours of the 
parties in the presence of the latter, cannot be said to be based on a 
private enquiry and must be upheld though it is clearly based on hearsay 
and conjectures. Budh Ram v. Chandra, 67 Ind.Cas. 866. 

1249. Award passed considering all the circumstances.—Where an 
umpire who had to ascertain the amount of damages on the basis of future 
profits that would have accrued if a breach of contract had not been 
committed, stated that there were no sufficient materials before him from 
which to arrive at his estimate, but passed his award only considering all 
the circumstances placed before him. it was held there was nothing to 
show that the umpire misconducted himself in any wav in the sense that 
the award was bad on the face of it and so the court had no jurisdiction 
to set it aside. Martirosi v. Subram aniam . A.I R. 1930 Mad. 723=122 
Ind.Cas. 516. An arbitrator to whom parties refer disputes arising from 
a will and dispositions of property contained therein must be held to 
depart, so far as he thinks fair and just, from the wishes of the arbitrator. 
In doing so he is not guiltv of misconduct, but is within his rights. Uttam 
Singh v. A totiram, I L.R. (19461 Kar. 302 = A.I.R. 1917 Sind 110. 

1250. Awanl noi duly stamped.—The fact that ail award only 
signed bv the arbitrator is not stamped, does not affect its original validity. 
Ramrhand v. Gobindram , 53 Ind.Cas. 337 = 13 S.L.R. 75; Nagabhusanam 
\ Sesharhalam. 1 M.IT.C.R. 178. See also Bain, Gtmlam v. Ghulam, 30 
Ird.Cas. 912 = 77 P.W.R. 1917. 

1251. Special procedure.—An arbitrator is not entitled to adopt the 
procedure of a special nature unless all parties afTcctcd bv ir agrees to the 
adoption of such procedure. To do so is to abrogate his function as an 
arbitrator and that would he a technical misconduct. Dital v. Dhanrajmal . 
A.I.R. 1925 Sind 287. But there is nothing illegal in the parties to an 
aibitration agreeing before punchayatdars to have evidence taken after the 
administration of anv reasonable form of oath to the witness. Muthu 
Karuppa v. Veerabhadm , 29 Ind.Cas. 49 = 2 E.W. 320—17 MX.T. 241. 
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See also, Bhagirath v. Ram Ghulam, 4 All. 283 = (1882) A.W.N. 24. It 
is for the arbitrators to regulate the procedure with regard to arbitration. 
In order to succeed, the company must establish that there were irregula¬ 
rities in procedure amounting to no proper hearing of the matter. D. K. Sen 
Gupta v. Ananta, A.I.R. 1953 Cal. 414. 


1252. Arbitrators going beyond the scope of reference. —Air 
award is bad if the arbitrators go beyond the scope of reference and 
d^ccide disputes not submitted to them. Jagat Hari v. Moran, 26 Ind. 
Cas. 73; Balak v. Ram, 158 Ind.Cas. 11 ; Bengal Jute Mills v. Juoraj, 
A.I.R. 1943 Cal. 13 ; Mohinder v. Raminder, A I.R. 1944 P.C. 83. An 
arbitrator derives his power from the reference which furnishes the source 
and prescribes the limit of his authority. He is bound to make an award 
in conformity with it both in substance and in from. Dattaram v. Harji 
Mai. A.I.R. 1930 Sind 170 = 24 S.L.R. 145=121 Ind.Cas. 161 ; Mahomedali v. 
Charatsing, 80 Ind.Cas. 596 ; Juggobandhu v. Ckand Mohan, 31 Ind.Cas. 
33 = 22 C.L.J. 237. The decision of arbitrators on a matter not indiffe- 
tence between the parties and not referred to them is null and void tor 
want of jurisdiction. Mosalal Singh v. Konomutty, 15 W.R. 172. Where 
the question submitted to an arbitrator was. whether the plaintiff had a 
right of way over specified strip of land, held that the arbitrator had no 
authority to lay out a new path on a piece of land over which neither 
party alleged a right of way. Narsing Narain v. Ajodhya, 13 Ind.Cas. 
118=16 C.W.N. 256. Where the duty of the arbitrator is to ascertain 
a boundary existing as matter of title, and not to lay down a new boundary 
however fair that might appear to be in light of the circumstances dis¬ 
closed in the evidence, it is open to the arbitrator, if he finds as a matter 
of title that the existing boundary lay between the two extremes as put 
forward by the parties to make his award in accordance with such boun¬ 
dary. But if the arbitrator had laid down a new boundary line, not as 
matter of existing title but as a fair demarcation of boundary as between' 
the parties, the award is beyond the scope, of the reference. Omanhene 
Kobina v. Chief Obeng Akessce , A.I.R. 1934 P.C. 185 = 40 M.L.W. 138 
— 151 Ind.Cas. 948 (P.C.). The arbitrators whose only duty is to ascertain 
the actual value of certain property at a certain time have no power to 
include interest in their assesment of value. International Railway v. 


Niogara Parks, A.I.R 1937 P.C. 214 = 169 Ind.Cas. 562; Toronto City 
Corporation v. Toronto Railway Corporation, (1925) A.C. 177 = 94 L.J. 
P.C. 25=132 L.T. 401. Where an award has clearly dealt with the 
subject-matter of the suit referred, the mere fact that relief given by the 
award is different from what either party claimed does not make the 
award invalid on the ground that it went beyond the scope of the suit. 
Raminder Singh v. Mohinder Singh, A.I.R. 1940 Lah. 186 = 190 Ind. 
Cas. 399=13 R.L. 156 In the above case the court observed : In this 
connexion Mr. Mehcr Chand relied largely upon the decision of their 
Lordships of the Privy Council in Ram Protap Chamria v. Durga Prasad, 
A.I.R. 1925 P.C. 293 = 92 Ind.Cas. 633=55 I.A. 1=53 Cal. 258 (P.C.). 
But the facts of that case were entirely different. There, a pending suit 
between some member, of a family was, on their application, referred to 
an arbitration. The application, however, comprised not only matters 
which were subject of the suit hut also some others outside it. and in 
which another person, not a party to the suit was interested. The arbi¬ 
trators made an award on all these matters, without discriminating between 
those which were the subject-matter of the suit and those which are not. 
Their Lordships held that the award was invalid.” Where the terms of 
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the order of reference direct the arbitrators to decide on the mode of 
partion of the premises, and to partition the premises with the assistance 
of an engineer if necessary on the basis that each party is entitled to one- 
third share therein, the jurisdiction of the arbitrators is limited to effec¬ 
ting a physical partition. If they direct a sale of the premises and divide 
the° sale proceeds among the parties according to their shares, the award 
oocs beyond the terms of reference and must be set aside. Diboprokash 
Suprokash, A.I.R. 1938 Cal. 341 = 177 Ind.Cas. 289. Where the arbitration 
clause states that all claims must be made in writing and that if pro¬ 
vision was not complied with, the claim should be deemed to be waived 
and absolutely barred, the umpire exceeds his jurisdiction in awarding 
a claim which has not been made. Societe Franco Tunisienne v. 
Govt, of Ceylon, (1959) 1 W.L.R. 787. 

1253. Validity of award outside reference. —An arbitrator or 
umpire must not go beyond the submission and although there is a 
presumption in favour of the validity of the award and the onus of 
proving that the arbitrator has exceeded his jurisdiction rests on the 
person alleging it, if an award extends to matters not within the scope 
of the submission it must be held to be void to the extent that it is 
in excess of submission. Prince v. G.-G. in Council , A.I.R. 1955 Punj. 
240; see also (1916) A.C. 314 and (1922) 1 A C. 268. When the arbitra¬ 
tors are called upon to make a division of the joint family properties, 
it will be too much to say that if the arbitrators decide that certain 
properties did not belong to the joint family but belong to an individual, 
they were acting beyond the scope of their jurisdiction as arbitrators 
called upon to make a division of the joint family properties. Dasaratha v. 
Ramaswamy, (1955) 2 M.L.J. 693= 1955 M.W.N. 832. Where in a suit 
by a Hindu reversioner for a declaration that certain alienations in res¬ 
pect of about 8 acres of land by a Hindu widow were void and not 
binding on him, the dispute is referred to arbitration, the suit is merely 
a declaratory one and the arbitrators are not entitled to divide the 
property between the different claimants. Where the arbitrators not only 
decide the eight acres but something more of land between the parties, 
they acted beyond the scope of the reference. G opal v. Sundari, A.I.R. 
1955 Pat. 277 = 1955 C L.J.R. 52. 

1251. Custom affecting rights of parties—Powers of arbitrators. 
— Under the clause in a contract referring to arbitration any dispute arising 
under the contract it is competent to the arbitrators finally to determine 
the existence of a cusom aftecting the rights and obligations of the 
parties under the contract where such custom is not inconsistent with 
the terms of the contract. Tularam v. Bilas Roy, 85 C.L.J. 164. 

1255. No obvious error. —If the trial judge comes to the conclusion 
that there is no obvious error in the award which can be corrected under 
para. 12. Sell. II, G. P. Code ( = S. 15 of Act), his decision is final even 
if he reaches a wrong decision. Mahomed v. Attar Singh, 49 C.W.N. 
802 = A.I.R. 1945 PC. 170 (1\C.)=170 (P.C.) = I.L.R. (1945) Kar. 335. 


1256. Error apparent on face of award. —Tile award of an 
arbitrator may be set aside on the ground of an error thereof only 
when in the award ct in any document incorporated with it. as for 
instance, a note appended by the arbitiators, stating the reasons for 
this decision, there is found some legal proposition which is the basis of 
the award which is erroneous. Alopi Parshad v. Union of India. A.I.R. 

jarilal v. Busi & 
l v. Padmabati, 


i960 S.C. 588 = 1960 S.C.J. 763 = (1960) 2 S.C.A. 15; Gul , 
Stephenson Ltd. A.I.R. 1960 Cal. 590 ; Pannalal Pan 
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A.I.R. I960 Cal. 693 ; Union of India v. A. L. Rallia Ram, A.I.R. 1960 
Punj. 567 = 62 Punj. JL.R. 829 (error of law); Union of India v. United 
limber Works, A.I.R. 1960 Punj. 478 = 62 Punj. JL.R. 710: Union of 
India v. Joginder Singh & Co., I.L.R. (1961) Cut. 544 (construction of 
the terms of contract incorporated in the award) : 

An award being a decision of an arbitrator and entrusted with 
power to decide a dispute submitted to him is ordinarily not liable to 
be challenged on the ground that it i s erroneous. The" award of the 
arbitrator is ordinarily final and conclusive unless a1 contrary intention 
is disclosed by the agreement. Civil Court which are entrusted with 
the power to facilitate arbitration and to effectuate the awards, cannot 
exercise appellate powers over the decision of the domestic tribunal. 
Put it is now firmly established that an award is bad on the ground of 
error of law on the face of it, when in the award itself or in a document 
actually incorporated in it, there is found some legal proposition which 
is the basis of the award and which is erroneous. But the rule does 
not apply where question of law are specifically referred to the arbi¬ 
trator for his decision ; the awaid of the arbitrator on those questions 
,s binding upon the parties, for by referring the specific questions, the 
parties desire to have a decision from the arbitrator on those questions 
rather than from the court, and the court will not, unless it is satisfied 
that the arbitrator had proceeded illegally, interfere with the decisions. 
Union of India v. A. L. Rallia Ram, A.I.R. 1963 S.C. 1685 (award on; 
account of expenditure incurred for advertisement publicity storage, 
agency commission and other overhead charges as compensation payable 
for breach of warranty and award of interest, held as not sustainable). 

1257. Mistake of law visible on face of award.—Where the award 
passed by the arbitratoi is in direct contravention of the findings arrived 
at and definitely recorded by him, the award is illegal on the face of it. 
l he arbitrator who passes such an award is guilty of judicial misconduct. 
Maruli v. Akararn, A.I.R. 1947 Bom. 400 ; Sakh Mahommed v. Nathoomal, 
A.I.R. 1927 P.C. 164=55 Cal. 126 = 54 I.A. 427 ; CJiampsey v. Jivaraj , 436 
(P.C.) ; Union of India v. Prem Chand, A.I.R. 1951 Pat. 201. Where 
the question of interpretation of certain clause in an agreement between 
the parties is referred to the arbitration the award is purely on a question 
of law and it is not open of the parties to attack the award on the/ 
ground that the arbitrator had misconducted the proceedings. There is 
a well known distinction between the decision of an arbitrator upon a 
pure question of law and a decision of the arbitrator upon the dispute 
between the parties, which rests incidentally upon the decision of a 
question of law. In the former case, the parties having elected to accept 
the decision of the arbitrator on the question of law, it would not be 
open to them to attack the decision on the ground that the decision was 
wrong, while in the latter case, it would be open to them to attack the 
finding of the arbitrator if an error of law was apparent to the face of 
the record, which formed the basis of the finding of the arbitrator. 
Vellore Electric v. State, 72 Mad. L.W. 307 = (1959) 1 Mad. L.J. 318. 
Where a certain question of law is specifically referred to and decided 
by the arbitrator, the arbitrator’s decision on it is final however patently 
he may have erred. Kum Villa v. Knmvilla, 1959 Ker. L.J. 397 = 1959 
Her L.T. 445; A.I.R 1959 Ker. 174; A I R. 1955 S.C. 468=1955 S.CJ, 

145 = (1955) 2 M.L.J. (S.C.) 23. 

1258. Award based on insufficient evidence.—Unless otherwise 
lestricted by the orde» of reference, arbitrators are the final judges of 
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matters of fact so long as the act within the authority conferred on them, 
with fairness, the parties are bound by their decision and it is not for 
a court to say that in its opinion the evidence was not sufficient to 
establish the conclusion at which the arbitrators arrived. Ala Sein Alya 
v. Szvami, 37 Ind.Cas. 807 ; Haji Ebrahim v. Northern India Oil, 85 
C.L.J. 176. In Darlington v. Harding (1891) 1 Q.B. 245 (247), in the 
court of first instance Day, /. observed : “We are not at liberty to investi¬ 
gate the evidence given in this case for the purpose of ascertaining whether 
the arbitrator came to a mistaken conclusion as regards either law or 
lact. Lawrence, /. concurred. On appeal the judgment of the court 
of first instance was upheld. In Kaikobad v. Khambatta, A.I.R. 1930 
Lab. 280=120 Ind.Cas. 494, the court observed : “In urging that the 
»ii bitratoi had evolved a theory of his own’ counsel really attempt to 
attack the findings of fact given by the arbitrator on the evidence led bv 
the parties. This he is, obviously, not entitled to do. The arbitrator 
was fully justified in rejecting in part the case set up by either party and 

L ^ ie rea l ^ atts according to his own view of the evidence. 
Whethei his conclusions were right or wrong is not a matter which was 
open for consideration by the subordinate Judge or by us on revision.” 
Where an award in which the arbitrator has set out at great length the 
evidence, is challenged as not being supported by evidence, the party 
thus asserting must show tnai a is patent upon face of the award that 
theic is no evidence at all on which the arbitrator could have come to 
tns conclusion. A ana Kwa/ta v. Nana Sts Orfi. A I R 1933 PC' 4f» — 

ctl. 78l'55 aS CWN 3 hl7 MLW - ^ J v. (ianesh, A.I.R.’ 1951 

1-59. Improper rejection of evidence. —Award can be set aside on 
the ground that arbitrator improperly refused to receive evidence. The evi¬ 
dence must be tendered to the arbitrator and it is not his duty suo motu to 
lix a date for evidence. Commander v. Arumgam, A.I.R. 1954 Mys 46- 
see also, Ganga Sahai v. Karim , A.I.R. 1926 Lab. 584; Manindm Nath 
v. Aiohannnda, 13 ind.Cas. 161. An unqualified refusal by the arbitra¬ 
tors to record oral evidence tendered by one of the parties where it is 
not intended that the arbitrators could decide the case without taking 
eN-idence is misconduct as would affect the validity of the award. Kanta 
ftosad v. Ram Dayal A.I.R. 1951 All. 71I = r951 A.W.R. (H.C ) 626 
Legal misconduct would consist in the arbitrator acting upon informa 
non not disclosed to the party affected thereby i.e., when he acts contrary 
to natural justice. I he same cannot be said when he rejects some part 
of the evidence since this does not infringe any rules of natural justice 

M p”L , f' I (n(Kcs mA 231^ Kh(ltl(hl ' tl v. Jasmp B. B. & Sons., Ud., 1956 

1260. Duty of arbitrator to look into and examine all accounts 

and paper.— An arbitrator cannot be heard to sa> that he would examine 
only sue h books and papers as the party chose to show him. It is his 
duty to insist upon the parties producing the books in regard to all 
matters in controversy, as otherwise either party can steal a n advantage 
by keeping back such books and accounts as might he unfavourable to him 
If e. her party refuses to produce the books and help in the investieat n 
of all the matters the arlmrator should cither draw in inference or ref se 
to proceed If he proceeds to give an award without examining dl thi 
document his award would be incomplete and one sid^rl R 

hied. Lax man v. Ram Dulary . AIR igy/yp ^f ‘‘nd cannot be 

7 unisienne v. Govt, of Ceylon (1959) 1 W.L.I. 787 * ’ Soneti Fiance 

1261. Change of intention by arbitrator whether misconduct.— 
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In Harcharan Singh v. Mohon Singh, A.I.R. 1935 Lah. 491 = 158 Ind. 
Cas. 379, Din Mohammad, J. said : “We agree with the counsel -for the 
appellant that the judgment of the learned Judge appears to be some¬ 
what inconsistent. Having once held that no award had been made by 
Harnam Singh on the 29th April he could not reasonably hold him 
guilty of misconduct for changing his mind. So long as the award was 
not completed it did not exist in law, and what did not exist could 
not be said to have been changed. The arbitrator was therefore at 
perfect liberty to make any award he thought fit provided that he did 
not lay himself open to the charge of misconduct. In this case no 
misconduct other than the change of his previous intentions has beerv 
attributed to him and this does not amount to misconduct as has been 
stated above. Just as a court cannot be held to blame if it alters a 
rough draft of its judgment before pronouncing similarly an arbitrator 
cannot be condemned for altering what he had not finally decided and 
pronounced.” Until an award is communicated, there is nothing to 
prevent an arbitrator changing his mind. He cannot be said to be 
functus officio until the pronouncement is actually made, and even if he 
has signed the award, this does not preclude him from further consider¬ 
ing the matter and, if he thinks fit, recording a note of dissent. Bahua 
Lai v. Badri Lai, 49 Ind.Cas. 522. See also, Harphool v. Prabhu Doyal, 
A.I.R- 1950 E.P. 266 = 52 P.L.R. 128; A.I.R. 1928 Lah. 153. 


1262. Contents of award leaking out before pronouncement.— 

In the absence of' any evidence showing that the arbitrator in any way 
took the defendant into his confidence, no misconduct can be attributed 
to him by reason of the contents of the award having leaked out before 
it was pronounced. Hence any help given by the defendant in the pre¬ 
paration of the copy of the award sent to the plaintiff cannot also affect 
the award itself. These circumstances though raising some suspicion 
against the arbitrator, are not sufficient to establish a charge of miscon¬ 
duct Nihal Chand v. Shanti Lai , A.I.R. 1935 Oudh 349=1935 O.W.N. 
582 = 155 Ind.Cas. 522 = 1935 O.L.R. 324. 

1263. Charge must be proved. —Where an award is challenged 
on ground that arbitrator was influenced by his conclusion in respect of, 
disputes not subject-matter of suit, that charge has to be established from 
terms of award or some intrinsic evidence. Nand Kishore v. Inter¬ 
national, A.I.R. 1953 Cal. 415 ; see also. Ram Protap v. Durga ^ r osad, 
AIR 1925 PC. 293 = 53 I.A. 1 (P.C.) ; Ramender v. Mohmder, A.I.R. 


194 °1264. Award by drawing lots whether legal. When two sets of 
arbitrators do not agree and the umpire gives his award by drawing lots, 
he is not guilty of any misconduct and the award so made is not illegal 
furanChlnd l Raj Nath, 84 Ind.Cas. 490 = 11 O.L.J. 685 = 10 O, & 
\ L.R. 808. In the above case the court observed . Tne umpire being 
unable to decide between them drew lots and gave a decision accordingly. 
It has been argued that such a decision does not amount to a legal finding 
as to facts in issue, but I question whether there .s anything in the Civil 
Procedure Code which makes such an award i legal. The law as to the 
arbitration proceedings is laid down in Schedule II of the Code and the 
only section under which the award of an umpire can be challenged is 
S 15 The applicant pleads that the umpire was guilty of misconduct but 
there is nothing to show that the umpire must write a judgment or 
come to a separate decision whereas in the present case he had only to 
choose between two conflicting decisions of the other arbitrators. The 
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reference to lot could hardly be tolerated in an ordinary court but 
parties who refer their disputes to arbitrators do not expect the careful 
observance of legal forms which' they would meet with in the ordinary 
courts of law.” But the above-mentioned case was dissented from by 
Harries, C.J. in the case of Ram Bahadur v. Sree Kant, A.I.R. 1943 Pat. 
286, where he observed : “Normally, the allotment of pattis should be 
the act of the will and judgment of the arbitrator and should be a matter 
of choice and not of chance.” This has been clearly laid down in (1829) 
In re, Cassell, 9 B. 8c C. 624. That was a case in which an umpire had 
been chosen by the two arbitrators by lot, and at page 628, Lord Tender- 
den, C.J. observed : “The appointment of the third person must be the 
act of the will and judgment of the two, must be a matter of choice and 
not of chance unless the parties consent to and acquiesce in some other 
mode. The observation applies with equal force to allotment of pattis 
and such should be a matter of choice and not of chance unless the 
parties consent to or acquiesce in some other mode.” In re, Tunno 6* 
Bird, (1833) 5 B. Ad. 488. See also, Hewitt v. Penny, Sayers 99 ; 
Miller, (1824) 3 B. & C. 407. 

An agreement to have a suit decided by lottery in void ab initio as 
being an agreement by way of wager and being opposed to public policy. 
The result of the lottery is not an arbitration award. Kaluram v. Ram 
Dayal, 3 Ind.Cas. 55 &: N.L.R. 107. But in Misri Singh v. Bhagivti 
Prosad, A.I.R. 1955 All. 573 it has been held that when partition was to 
be effected by drawing lots, the action of the arbitrator in dividing pro¬ 
perties by lots does not amount to misconduct. It is a matter of common 
knowledge that allotment of share which are equal is done by drawing lots 
after equal lots have made, and the mode of decision cannot be said to 
amount to wagering which is opposed to public policy. 

1265. Decision against written statement. —It is no ground tr> 
jet aside an award of arbitrators that the arbitrators decided the case 
against the written statement of the defendant. Gurro Churn v. Ram 
Dhun, 7 W.R. 28. 

1266. Party’s right to know details of claims. —Although ordinaril' 
j litigant appearing as a partv before an arbitrator is entitled to know 
the details of the claim which has been preferred against him, yet 
where it appears thar the aggrieved party was not ignorant of the 
nature of the claim against him when he appeared before him and was 
supplied with details of the claim on the date of the hearing mere 
failure by the arbitrator to allow the partv further opportunity to meet 
the case set up against him does not amount to judicial misconduct on 
the part of the arbitrator. Kidar Nath v. Secretary of State, A.I.R. 
1938 Lah. 223 = 171 Ind.Cas. 361 =40 P.L.R. 643. 

1267. Arbitrator’s omission to file in court deposition and 
documents—whether amounts to misconduct. —When an arbitrator 
converted his pencil notes of depositions into written depositions without 
having taken any steps to ensure that they were accurately transcribed, 
omitted to take on such transcriptions signatures of the parties, or to 
take other steps to ensure their accuracy, did not file those pencil notes 
along with his award to enable the court to see that the record of the 
evidence filed by him is an accurate transcript and returned to the parties 
the documentary evidence filed before him, he neglected his duties and 
ignored the responsibilities laid on him by law and was guilty of what 
may be termed as “judicial misconduct.” But the mere fact that an 
arbitrator has omitted to file along with his award the depositions of the 
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witnesses examined by him or the documentary evidence filed before 
him would not justify a court in holding that the award is on that ground 
invalid, but there may be a case in which the procedure adopted by the 
arbitrator is not filing that evidence before the court mav lead one to 
t le conclusion that the arbitrator did not act in accordance with law, 
and that he was therefore, guilty of misconduct. The word “misconduct’* 
t oes not necessarily imply moral turpitude, but it includes neglect of 
duties and responsibilities of the arbitrators, and of what court of justice 
expect from them before allowing finality to their awards. Yusuf Khar* 

- R 'y? r at A !\’k \ 92g Oudh 307 = 3 O.W.N. 279=13 O.L.J. 224 = 

93 Ind.Cas. 446=] Luck. 139. 


. , 1 r 68 * Appointment of time and place of meeting.— It is, in the 

uist place the duty ol an arbitrator, when called upon to act pursuant 
to the submission to appoint a time and place of meeting and give 
due notice thereof to the parties. Where the reference is to more than 
one arbitrator they should all concur in appointing the time and place 
o meeting and in doing all other acts in the course of the reference, 
unless the submission provides that the decision of the majority is to 
be b mdmg Hal*bury, 1st Edn., Vol. 1, page 460 citing Goodman v. 
Sayers, (1820) 2 Jac. & W. 249 (261) and Dalling v. Matchet, (1741) 
Barnes >7. Unless otherwise provided by the submission, the time and 
place of bearing, and the fixing of adjournment from time to time, rest 
with the arbitrator, who in making appointments, exercises a discretion 
vested in him and, provided lie exercises it in accordance with principles 
of natural justice, his award will not be impeachable by reason of the 

way in which he has used such discretion. The arbitrator in fixing 

appointments, cannot always suit the convenience of everyone. His 
dut\. therefore, is to hear any application which may be made to him, 
exercise a mdicial discretion and decide honestly; and if he so acts, his 
award will not be set aside on the ground that he has exercised his 
discretion unreasonably. He has to judge upon such matters, as well 
a* upon the main merits of the case. Russell, 13th Edn., p. 346. See 
also. Larch in v. Ellis, (1862) 11 W.R. 281 ; Fetherstone v. Cooper, 9 Ves. 
67 ; Re Whitham and Wrexham, (1895) 29 Sol. J. 692; Fenn v. Forbes, 
(1853) 20 L.T.O.S. 225 ; Ginder v. Gurtis, (1863) 14 C.B. (N.S.) 823. The 

fact that sufficient opportunity was not given to all the parties to appear 

and produce evidence before the arbitrator, is a defect fatal to the award. 
Punjab Province v. I-akshmi Das 16 P L.R. 50=AI.R. 1944 Lah. 149. 


1269. Keeping notes of proceedings. —It is generally desirable that 
an arbitrator should make and retain for subsequent use, if necessary, 
notes of the proceeding before him, buq in the absence of such notes 
there is no warrant for holding that an award should be set aside at the 
instance of one of the parties, who must be held to have known the general 
course of procedure and who did not make any protest until after the 
making of the award with the terms of which he was not satisfied. Amir 
Regain v. Saiyad, 23 Ind.Cas. 625=18 C.W.N. 755=12 A.L.J. 537 = 16 
Bom.L.R. 413=36 All. 336 = 19 C.L.J. 499 (P.C.). There is no provision* 
of law which requires persons to whom matters have been referred for 
decision by private arbitration to adopt any special procedure or which 
compels them to keep any record or to produce any record of the procee¬ 
dings taken before them. Ramdhari v. Ram Charitar, 7 Ind.Cas. 333. 


1270. IVo decision as regards real question at issue. — Of the two 
question referred to arbitrators arising out of a dispute the partners L 
and K, one was whether certain moulds used for stamping marks on 
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cotton goods belonged to the partnership or to K who claimed the same 
as his own. The award stated that both parties should have the right 
to use the mould. It was held that the award was bad because of the 
technical misconduct on behalf of the arbitrators in that they did not 
attempt to decide the real question at issue between the parties and that 
the point could not be separated from the other point. Khairam v Lai 
Chand , AIR. 1930 Sind 103 = 125 Ind.Cas. 824. 

It i* ° f f*r bitralors when minor’s interest is concerned.— 

.\ f the ^rbmators to see that the minor is properly represented, 
reference on behalf of the minor is revoked by the guardian 

dmv oV rhp b,trat H rS ncvcrthcl ? ss Proceed with the reference it is the 
, nd ° v "? tch u he P roceedin R s on the minor’s behalf. 

Ki d P ^ bmdin R th c minor without his being duly repre- 

W? i c- Va " a i Cd at hi * ^stance. LakshrninarayanT v. 

behalf a referenr/ nC ' Wh ^ c thc Rnardian of a minor on whose 
O, h/c reference was made to arbitration, has been grossly necrli R ent 

arbitrators h ^ rauduIentl > conducting the proceedings before g fhe 

u open to the minor to impeach the award bv a suit 

aVco w ed A/ hrOU f h 3 gUardian ol whcn he attains majority Ibid Sec 
also. Hoghton , In re. 18 Eq. 57.3 (576) = 43 1 Tfh 7*8 tI' 

Laksh e{ T C t0 616 thC award ° n objection taken on behalf of th^miiTo/ 
Lakshmmarayana v. Ramchandra, supra. An award passed on a refr’ 

KISS ~ 

hi, re.or.ionkry l„*“ 

ds!r SSriFrr « 

isus? at a « 

.ho JiKind fh r ! , r ,” , 'th'. n „'’1!',?, , """"•-An >™vd t>n„o, ho ,et ..Ido on 
Joy/at, A.I.R. 1956 Cal. 467 tn ° r ° datC in thc award * Bamuari v. 

.he coJrf-is \° h ™««ond»c..-Non„al. y 

arbitrators. Tikaram v Hansrai ,\ir de . c ! slon R lven bv the 

v. Haigh, (1861) 5 LT 507 i j ™J 9 rn ? 41 : see also ’ **aigh 

“An arbitrator being a jud^e selected hvfh/nm'^ Turner said : 

wuhout appeal, this court has nothing to do with mere^rro 0 ^" - t0 , decidc 
on h.s part. The parties have chosen him iota, er - ro J ,n b'dfTnient 
agreed to abide by his determination ,nd l ^heir judge, and have 

fairly and properly’made, they must be content toV d ' tcrm j nat I ion - if 
the other hand, arbitrators like iud^s L *j° , bound; but on 

expressly absolved from doing so, & observe ^hlir^roce^ the 
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ordinary rules which are laid down for the administration of justice, 
and this court when called upon to review their proceedings, is bound 
to see that those rules have been observed.” 

1275. Awards whether vitiated by mistake. —Where arbitrators 
have allotted through error of judgment an asset of uncertain and 
fluctuating value upon the basis of a gross overvaluation, to one branch 
of the family instead of to all the branches according to their respective 
shares, this does not amount to misconduct within the meaning of the 
law of arbitration. Rajkumar v. Shivafrrosad, A.I.R. 1939 Cal. 500 = 
184 Ind.Cas. 553. Where parties have selected their arbitrator and have 
agreed to accept the decision of the arbitrator, they will be bound by 
the decision even if there were mistakes in it, though it is possible that 
a mistake so palpable and gross as would afford strong evidence t ?. ls . c 5 >n 
duct (as was suggested in Shiam Lai v. Parshottam Das, A.I.R. 1920 All 45 
58 Ind.Cas. 585 = 18 A.L.J. 241); Tulsiram v. Jhanaklal, A I.R. 1936 Nag. 
197 = 19 N.L.T. 151 =I.L.R. 1936 Nag. 44 = 165 Ind.Cas. 556. In Addams v. 
Great North' of Scotland Ry., (1891) A.C. 31, Lord Halshury observed.: 
“Where the parties have selected their judge, in such cases you have to show 
a great deal more than a mere error on the part of the arbitrator in the 
conclusion at which he has arrived before the court can interfere with 
his award. The parties have agreed to accept the arbitrator s decision 
upon the question of law as well as his decision upon facts. In Ghuiam 
Khan v. Muhammad Hassan, 29 Cal. 167 = 29 I.A. 51, Lord Macnaghten 
observed : “They (arbitrators) may have erred in law, but arbitrators 
may be judges of law as well as judges of fact, and an error in aw 
certainly does not vitiate an award.” In Shiam Lai v. Parshottam Das 
supra, Walsh, /. concluded : “ A portion an eiror in fact, and theretore 
an error in arithmetic, cannot vitiate an award. So where the arbitrators 
are selected by the parties to divide decrees, moveables and cash between 
the parties, they have power to divide the eitire property in such a way 
as they thought fit, and if they thought fair to award ;most of th ^ cash 

to one party and most of the property to the other in i such a way 

to give an equal share to each party, they are entitled to do so. They 
are quite within the terms of their reference in so acting, and even thoug 
the shares may not be equal that would not give the court power to 
mcrfere Tulsiram v. Jhanaklal . A.I.R. 1936 Nag. 197. But in Montgo- 
mery Jones t Co , (1898) 78 L.T. 407, Chilly, said : “There are four 
grounds upon which the matter can be remitted to an ^ r ^ator for 

should not mte.fae w.th ^45 Oudh 02 There is no doubt that an 

Pannalal v. Rupo, A.I.R. 1945 , nt on the face of it, 

Tif on e the ?a«s C found the arbitrator had specifically relied on some 

principles Of law the basis of his award and lYIoo X i R 

he erroneous in law. Nanakchand v. Parma Lai, 1948 A.L.J. 300-A.l.K. 

I948 1276 44 Where relief frfven is quite different.— Where an award has 

t ar vr u 

^rnot ,|a k e tJ award invalid 

75st jsts ss fta-sawn* 
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re-write the original award. Chhati Lai v. Ram Chariter, A.I.R. 1941 
Pat. 215. 

1278. Award embodying an agreement of the parties.—The fact 
that an award embodies an agreement arrived at between the parties 
does not prevent it being a valid and binding award. Darbari v. Wasa 
Malik. 56 Ind.Cas. 115 = A.I.R. 1920 Lah. 220; Gobardhan Das v. Jai 
Kishen. 22 All. 224 = (1900) A.W.N. 52; Deonarain v. Jaisiri, (2885) 
A.W.N. 259; Meher Ali v. Muhammad, (1892) A.W.N. 79=14 All. 413; 
Lekkala Ramu v. Vetchalapa, 80 Ind.Cas. 571 = 19 L.W. 562 = (1924) 
M.W.N. 356. In Dulan Bai v. Sundarsao, A.I.R. 1938 Nag. 132 = 1.1.R. 
1937 Nag. 449, Niyogi, /., said : “It is not correct to say that an award 
which as here purports to be a considered award of the arbitrators, is no 
award simply because it appears that the arbitrators cast it in the form 
they did, because of an agreement arrived at by the parties. See Gobar¬ 
dhan Das v. Jaikishan, 22 All. 224.” But the mere approval of a compro¬ 
mise arrived at between the parties before an arbitrator is not an award. 
Shankar v. Gobinda, 54 Ind.Cas. 311. See also, Munisami v. Vedchala ' 

1928 Mad. 23 = 101 Ind.Cas. 386. Where a suit having been 
referred to arbitration, the arbitrators took down the depositions^ of the 
plaintiff and the defendant but finally approved an arrangement put 
forward by the plaintiff and agreed to by the defendant, it was held that 
the decision of the arbitrators, though it was in accordance with the 
wishes ot the parties was nothing but an award. Sricharan v. Alakhan, 
.>1 Ind.Cas. 378. Where in a dispute of certain partners referred to 
arbitrators, two partners compromise their claims inter se and other 
partners accept the compromise, the arbitrators can go into the question 
whether such compromise took place, and if they find the compromise 
v alid, they have power to give a decree in terms of that compromise and 
the award so given will be binding on all the partners. Hanu Ram v 
Dhanna Singh , A.I.R. 1928 Lah. 915= 110 Ind.Cas. 101. The rule that an 
award is not open to objection on the sole ground that it merely repro¬ 
duces an agreement come to between the parties, applies only where the 
consent of the parties is regarded by the arbitrators as evidence that the 
settlement proposed is fair to all. Kantala Venkata v. Kandala, 56 Ind 
Cas 593. Where the parties have by agreement left the matter to the 
mediation of third party not during the judicial proceedings but during 
the arbitration proceedings there is no adjustment independent of the 
arbitration proceedings but has to be followed and ratified by an award 
lirm Gopiram Pokhar Das , A.I.R. 1934 Lah. 887 = 154 Ind.Cas. 7. 

1279. Some of the arbitrators absent during enquiry.—Where the 
parties agreed that the case should be decided by three arbitrators but 
the enquiry was made and the award given by two arbitrators alone, and 
where the parties never agreed to accept the decision of two arbitrators 
alone, held that the action of the two arbitrators in proceeding alone in 
such a case was undoubtedly misconduct. Badrilal v Lakshxa AIR 
M>3<5 Nag. 291; A fund Rarn l. Fakir C Uand, 7 All' 523 = (1885) A W N 
1.17; rhamiraju v. Btipiraju, 12 Mad. 113; Ma Sin v. Pit, AIR 1930 
Rang 130 = 121 Ind.Cas. 801=7 Rang. 175; Dulling v. Matcheli Willcs 

i' 5 ; F Z T, ’% V o y "\ e ^ 3 Ad - V 245 : V Paduma, A.I R 1934 

Rang^24= | 2 Rang. 128 = 149 Ind.Cas. 1083 ; Manni v Ramchavmi 1944 

f«142 Bom239 2 'wi Pa ‘ el ^ Mee " a, f“’ , I LR (1942) Bom. 558 = A.I.R 
1.142 Bom. 239. When a matter is referred to the arbitration of more than 

one arbitrator all the arbitrators must act together in every stage in order 

that the pal ties to the reference may have the benefit of the considered 

judgment ol every one of the arbitrators in the matter of the reference 
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Dharmay. Krishna , A.I.R. 1956 Orissa 24 = I.L.R. (1956) Cut. 222. Whera 
the suit is referred to arbitration and one of the arbitrators remains absent 
during the examination of one of the witnesses, the award is illegal even 
though the parties agree that the opinion of the majority should be accep¬ 
ted, for it is one thing to say that and quite another thing to say that 
the parties agreed that the arbitration might be conducted by a majority 
or less than a full number of arbitrators. But if the party is present and 
does not object at the time and allows the proceedings to go on and 
terminate it is too late for the party after the award has been made, and 
on the application to file the award, to insist on this objection to file the 
award. Lakshmamma v. Goole , A.I.R. 1932 Mad. 157=61 M.L.J. 761 = 
(1931) M.W.N. 961 =34 M.L.W. 725 = 136 Ind.Cas. 207; Murtyay v. Bibi, 
3 l.A. 209 = 26 W.R. 10 (P.C.). For a final award by arbitrators to be valid, 
it is essential that all the arbitrators should have been present at all the 
meetings including the last, that witnesses should have consulted together 
nr to the form that their award should take. Mamidi v. Yedan, 47 Ind.Cas. 
597 = (1918) M.W.N. 477 = 24 M.L.T. 102 = 8 L.W. 171 ; Abu Hamid v. 
Go lam Sarnmr, 40 Ind.Cas. 422 = 25 CL.J. 396 = 22 C.W.N. 301. Where 
there are several arbitrators, all must act together and each must act in 
the making of the award. Fazalally v. Khijnji, A.I.R. 1934 Bom. 476 = 36 
Bom.L.R. 1005 ; United Kingdom v. Huston & Co. t (1896) 1 Q.B. 567 ; 
Gurbaksh v. Chutia, 47 Ind.Cas. 960=5 O.L.J. 519 ; Uachman v. Prannath, 
65 Ind.Cas. 339 = 8 O.L.J. 585. But see, Sanjivappa v. Vankatanarappa, 
A.I.R. 1927 Mad. 436 = 52 M.L.J. 357 = 100 Ind.Cas. 634. A dispute was 
referred to five arbitrators, it being agreed that the opinion of the 
majority should prevail. Two of the arbitrators did not act. In >i.ch a 
case the award is null and void if some do not act. Dhooli v. Dhooli, 
A.I.R. 1928 Mad. 982=112 Ind.Cas. 669; Abdulla v. Al. V. R. S. Firm, 
A.I.R. 1924 Rang. 153 = 77 Ind.Cas. 866. In the last-named case the 
court observed : “The use of the phrases 'the award of the majority will 
prevail’ and ‘will abide by the award ot the majority’ does not appear 
to mean that the parties would be satisfied it the majority of the five 
arbitrators acted. I think the applicant mean that if arbitrators should 
not be unainmous the opinion ot the majority was to prevail. 

The fact of absence of one of the arbitrators from a part of the hearing 



R 1929 Cal. 831 ; Lakha Singh v. Bodil Singh, 30 Ind.Cas. 384 — 2 O.L.J. 
365 ; Babua Pal v. Badri Lai , 49 Ind.Cas. 522 ; Sankat Prasad v Jagannath, 
59 Ind.Cas. 714=9 O.L.J. 410 = 26 Kali v. Gupt, 45 Ind.Cas. 34 ; 7 hakur 
v. Narain, A.I.R. 1920 Lah. 202. But absence of an arbitrator from 
some of the proceedings due to some justifiable cause, such as illness of 
arbitrator does not amount to misconduct. Abdul Alajid v. Ah A$hiaf, 
A.I.R. 1937 Pat. 343 ; Debendra v. Abhoy, 9 Cal. 905 ; Alansa■ Ram 
Karta Ram, 76 Ind.Cas. 100/=A.I-R. 

Jodha Singh, 7 Ind.Cas. 99 = 7 A.L.J. 
vitiated by the mere fact that ar one 
one of them was absent, where it is 
clone at that meeting which in any way affected the award. Varanasi v. 
Killamsetti 50 Ind Cas. 181 : Brojendra Kumar v. Puma Chandra, A.I.R. 
1931 Cal. 53 = 34 C.W.N. 689=129 Ind.Cas. 428 = 58 Cal. 269; Nadir 
( hand v clnhinda. 2 C.L.T. 61. Tudicial acts, in order that they may 
he valid must be jointly performed by all the arbitrators. Manindra v. 


v. 

1923 Lah. 411 ; Kamta Prasad v. 
890. An arbitration award is not 
of the meetings of the arbitrators 
shown that nothing material was 
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Mohananda , 13 Ind.Cas. 161=15 C.L.J. 360. See also, Sreenath v. Raj 
Chunder, 8 W.R. 171 ; Khelut v. Tara Chand, 6 W.R. 269; Nandram v. 
Fakirchand, 1 All. 523; Harvey v. Shelton, 7 Beav. 455 (462). But the 
mere reception of a written statement by one of the arbitrators is not 
a judicial act. Manindra v. Mahananda, supra ; see also U. Po v. Daw, 
A.I.R. 1941 Rang, 22. But the irregularity, which would set aside an 
award, may be waived by the parties. Ram Nath v. Ramranjan, 67 
Ind.Cas. 866. Thota Chenna v. Thota Veeraswami, A.I.R. 1933 Mad. 
862 ; Lakshmamma v. Goole Appada, A.I.R. 1932 Mad. 157=61 M.L.I. 
761 =(1931) M.W.N. 961=34 M.L.W. 725 = 136 Ind.Cas. 230. The' 
irregularity may be waived by the parties. Bai Lax mi v. Shridhar, A.I.R. 
1943 Bom. 221=45 Bom.L.R. 416. The fact that the arbitrators 
were not present at the sitting held by the umpire or that they have 
signed the award does not vitiate the award or render it illegal. 
Louis Dreyfus v. Tarachand, A.I.R. 1926 Sind 252. ° 

1280. Award not technically perfect.—Where parties prefer ah 
amature court to a professional court, they take the risk that the decision 

may not be technically perfect. Waliullah v. Bhassan, 80 Ind Cas 7 = 
10 O. & A.I.R. 761 = 11 O.L.J. 570. 

1281. Objection on ground of vagueness. —An objection that an 
award is vague and illegal, is itself a vague objection and does not deserve 
any consideration. Dina v. Kalika, 1941" O.A. (Supp.) 353 = 1941 R.D. 284. 

1282. When the award is complete. —It is only when the submis¬ 

sion provides for the making and publishing of the award that the award 
•’** not valid unless it is published. A nan tram v. Murlidhar . 78 Ind.Cas. 
194 , Amutt v. Breame, (1705) 1 Salk. 76. As soon as the arbitrators 
have made a complete award, the award is regarded as made and 
published. The law casts upon an arbitrator no obligation to stamp 
an award and an award is complete though it is unstamped, and, there 
fore, inadmissible in evidence. Anantram v. Murlidhar, supra. Arbi¬ 
trators cannot be said to be functus officio until the pronouncement of 
the award is actually made, even if they have signed the award. Harphool 
v Prabhu, A.I.R. 1950 E.P. 265 = 52 P.L.R. 128. The presumption is 
that the arbitrator intended to dispose finally of all the matters in 
diffeience ; and his award will be held final, if by any intendment it can 
be made so, since the award states, that is made of and concerning all 
the matters in dispute referred to the arbitrator, there is a presumption 
that the award is incomplete. Srn. Santasifa v. Dhirendra Nath AIR 
1963 S.C. 1677. ' 

1283. Filing of award. —The filing of an award is a purely minis 
terial act and can be legally performed by any one of the arbitrators appoint¬ 
ed. Shamdas v. Khimanmal, 29 Ind.Cas. 692 = 8 S.L.R. 302. A court 
cannot take action on an award unless it is properly placed before it by 

the arbitrators. Ram Narain v. Laiji Ram, A.I.R. 1929 Pat 178=118 Ind 
Cas. 606. 

1284. Where arbitrator receives evidence ami papers from one 
*ude without the knowledge of the' other. —An arbitrator ought not to 
hear or receive evidence from one side in the absence of the other side, 
without (if he does) giving the other side affected by such evidence the 
opportunity of meeting and answering it. This proposition is, however, 
subjected to the qualification that the parties may agree that a reference 
may be conducted in any particular way, and such an agreement mav 
be either express or implied from their conduct during the arbitration 

84 
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and they may also expressly or by their conduct waive their objection to 
an irregular course of conduct on the part of the arbitrator. When the 
arbitrator received certain papers and documents from the defendants in a 
suit referred to his arbitration, together with a letter from the defendants 
containing certain comments on the document sent to him and made 
his award without giving the plaintiffs an opportunity of seeing the said 
papers and documents, and of meeting the inference deducible from.them, 
held that there was such a breach of duty on the part of the arbitrator 
as entitled the plaintiffs to have the award set aside. Cursetji v. Crowder, 
18 Bom. 299. In the above case Farran J. observed : “Now it is well- 
established principle of law that an arbitrator ought not to hear or receive 
evidence from one side in the absence of the other side without giving 
the side affected by such evidence the opportunity of meeting and 
answering it. In Russell on Awards (7th Edn., page 191) the proposition 
is put thus :—‘Neither side can be allowed to use any means of influen¬ 
cing his (arbitrator’s) mind, which are not known to, and capable of 
being met and resisted by the other. As much as possible the arbitrator 
should decline to receive private communications from either litigant 
respecting the subject-matter of the reference. It is a prudent course 
to make a rule of handing over to the opponent all written statements 
sent to him by a party, and to take care that no kind of communication 
concerning the points under discussion be made to him without giving 
information of it to the other side.’ ” In Harvey v. Shelton, 7 Bea. 
455 (462) Lord Langdale M.R. said : “In every case in which matters 
are litigated, you must attend to the representations made on both sides, 
and you must not in the administration of justice in whatever f 01 ™* 
whether in the regularly constituted court or in arbitrations, whether 
before lawyers or merchants, permit one side to use means of influencing 
the conduct and the decisions of the Judge, which means are not known 
to the other side.” 


1285. Statements of plaintiff and defendant taken separately.-— 

The arbitrators examined and took the statement of the plaintiff and the 
defendant separately in which both of them stated that they were willing 
to abide by the decision of the arbitrator on his looking into their plaint 
and written statement in the suit and he gave his award without taking 
any evidence. Held that though an arbitrator should not hear tne 
evidence of one party behind the back of the other, it cannot in t e 
circumstances be held that by merely taking the statements of the 
parties separately any evidence was recorded from one party b ^hind tne 
other and to the latter’s prejudice. The arbitrator was placed by the 
parties themselves in a difficult position with authorisation from them 
both to decide the disputes by a reference to the Readings and the 
records. As there was nothing whatever to show that the arbitrator 
did not make his award within the narrow confines of the pleading it 
. | said that there was any misconduct either of the arbitratoi 

m f the arbitrat on proceedings. Kesanna v. Vengamma, 62 L.W. 

. 7<; _ 1()49 C M W N 224 = 4 D.L.R. Mad. 129 = (1949) 1 M.L.J. 462; 
%a,T on % EUc%c supply v. Punjab Stale, I.L.R. (.962) 2 Punj. 789 = 
A I R. 1963 Punj. 56 (parties agreeing to prepare statements for arbi- 

1 1 a tor, one party preparing statement). 


l‘>86 Refusal of an umpire to state a case.—Under the Indian 
conn for an order directing the umpire to state a case and his refusal to 
so state a case on request of a party does not amount to legal misconduct. 
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Aninachala v. Louis Dreyfus, A.I.R. 1928 Mad. 107 = 39 M.L.T. 563 = 27 
M.L.W. 267 = (1928) M.W.N. 132=107 Ind.Cas. 793; Sewdutrai v. Tata 
Sons Ltd., 77 Ind. Cas.769 = 27 C.W.N. 494 ; Haji Ebrahim v. Northern 
India Oil, 85 C.L.J. 176. 

1287. Where the word “umpire” has been used.—An agreement to 
decide certain dispute to arbitration named two persons to act as 
arbitrators and provided that in case of difference of opinion between 
the arbitrators or any matter not decided by them it was to be decided 
by a judge of the High Court mentioned by his name. On difference 
between the arbitrators, the matter came for disposal before the judge 
who referred to the clause in the agreement and decided the matters, 
using the words “I adjudge and award” in each of his findings and 
signing the awards by his name with the designation as “umpire” 
and not as judge. It was contended that the decision of the 
judge was not an award given by an umpire but a decree passed 
by the judge of the High Court acting extra ci/rsum curiae with the 
consent of all the parties and as such was not liable to be set aside 
as an award. Held that when an agreement for arbitration by one even, 
number of arbitrators provides for any difference between them to be 
decided by a named person, even if the word umpire is not used in 
connexion with that person, he can act only in that capacity. Bengal 
Silk v. Aisha Arif], A.I.R. 1917 Cal. 106; see also K. P. Dalai v. R. S. 
Jamadar, A.I.R. 1945 Bom. 478. Russell on Arbitration, 13th Edn.. 
page 34 where the learned author said : “The subject-matter of an 
action may be referred to a judge as arbitrator. The judge in such a 
case is merely an arbitrator and has no special powers by virtue of the 
fact that he is a judge and his award is not subject to appeal.” But sec 
Chinna v. Venkatasami , A.I.R. 1920 Mad. 800 = 42 Mad. 625 = 51 Ind. 
Cas. 817; Madan v. Munna, A.I.R. 1928 All. 497 = A.I.R. 1928 All. 497 
= 115 Ind.Cas. 644; Naushad Ali v. Alohanunad, 13 Luck. 152 = A.I.R. 
1937 Oudh 224= 166 Ind.Cas. 853. 


1288. Whether arbitrators should give reasons for decisions.— 

An award of arbitrators is not a reasoned judicial decision and the arbi. 
rrators need not give reasons for their decisions, and mav even ignore 
any position advanced by the parties. Purushotama v. Jet ha Bhai, 17 
Ind.Cas. 33 = (1912) M.W.N. 1076; Ramdhari v. Ramcharitor, 38 Cal. 
143 = 7 Lid.Cas. 333; Nanjafypa v. Nanjappa, 23 M.L.J. 290=12 M.L.T. 
133=16 Ind.Cas. 4/8. I he court in filing an award wherein the arbi¬ 
trators have failed to give a decision on any matter, the subject of 
dispute, cannot be deemed to have exercised a jurisdiction not vested in 
it by law, or to have failed to exercise a jurisdiction vested in it by law 
Purushotam v. Jetha Bhai, supra, (Per Sadasiva Aiyar /.) : but sec, contra 
per Sundar Aiyar J. in Ibid An arbitrator is not bound by the technical 
rules of procedure which the court must follow, nor need he record 
separate findings on the various points on which the parties arc at issue 
or write a reasoned judicial decision. All that he is required to do is 
t give an intelligible decision which determines the rights of the parties 
in relation to the subject matter of the reference. Raminder v Mohinder 
190 Ind.Cas. 399 = A.I.R. 1940 Lah. 186; while it is not neceLrv fin 
an arbitrator to give reasons for bis own conclusions or to <*ive sepuitc 
finding on each and every issue involved in the dispute.”cverv pariv 
that appoints an arbitrator has right to expect an intelligible decision 
which determines the rights of the parties in the various important^ 
points which are at issue. Union of India v. Bakshi Ram, I.L.R. (1957) 
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Piinj. 1210 = 59 Punj. L.R. 572 ; see also. State of Orissa v: Chandra 
P. C., I.L.R. (1961) Cut. 467 = A.I.R. 1962 Orissa 91; Rash Behari Sen 
v. Anand Swarup, A.I.R. 1962 Punj. 51=63 Punj. L.R. 887 (omission to 
give detailed reasons no ground for setting aside award). 

1289, Where parlies given opportunity to produce witness—it is 
no misconduct if no further lime is given. —Where the arbitrators held 
their sittings for about 14 or 15 months and every opportunity was given 
to the parties to place their case before the arbitrators and to adduce their 
evidence, the arbitrators are not guilty of misconduct in not giving time to 
a party to produce their witnesses or in deciding the. matter on such 
evidence as was placed before him. Bulchand v. Thakurdas, A.I.R. 
1933 Sind. 300. 

1290. Examination of witness.—An arbitrator is guilty of mis¬ 
conduct when he examines no witness, even though the nature of the 
dispute is such that it could not be decided without evidence. Ran j 
Chand v. Buta Ram, A.I.R. 1931 Lah. 65(1)=130 Ind.Cas. 833; but see 
Ram Bahadur v. Sree Kanta, A.I.R. 1943 Pat. 285=22 Pat. 108. In 
Ganga Sahai v. Lekhraj, 9 All. 253, Mahmood /.. citing from Russell or 
Arbitration, 4th Edn., p. 646 said : “Thus the award will be set aside 
'f the arbitrator refuses to postpone a meeting for the purpose of allow 
mg a party to get counsel on his part, where the other side unexpectedly 
appears by counsel ; so if he receives affidavits instead of viva voce 
evidence when he is directed to examine witnesses on oath ; but not i* 
ne omits to swear the witness, and the party at the meeting do not 
request him to administer by oath, or atter objecting, subsequently 
acquiesce in the mode of examination. The award may be impreached 
if the arbitrator make his award without having heard all the evidence, 
or having allowed the party reasonable opportunity of proving his whole 
case.” Whether the arbitrators should or should not hear evidence and 
rhc parties by counsel or otherwise, must depend on the particular 
circumstances in every case ; and the arbitrators should exercise the*- 
discretion in a judicial manner. And if the reference be such that the 
arbitrator cannot decide the matter in dispute without hearing evidence 
the refusal to hear evidence will amount to misconduct. The arbitrator*- 
act improperly if the-, do not take evidence to ascertain who were the 
parties liable on the contract. Hurdwary Mull v. Ahmed Musaji, J 
Ind.Cas. 371 = 13 C.W.N. 63. Refusal by an arbitrator to call a materia! 
witness produced by either party amounts to judicial misconduct. 
Razhoobur v. Maina, 12 C.L.R. 656; Kanai Chand v. Ram Chandra 
24 W R 81 . Phipps v. Ingram, 3 Dowl. 669. In such a case the aflidavi* 
in support should state the arbitrator’s reasons for refusal. Bradjey v 
Ihbetson, (1851) 2 Lo.M. 8c P. 583 ; Re Manndes, (1883) 49 L.T. 535. T' 
is a misconduct where an arbitrator having promised to hear certain 
witnesses made his award without hearing them. Pitt v. Darka cited in 
Earl v. Stocker, (1691) 2 Vein. 251. See also, Haji Ahmed v. Essanp 
17 Ind.Cas. 696 (2)=14 Bom.L.R. 1007. In order to make out a ca?" 
entitling a party to impeach an award on the ground that the arbitrators 
improperly refused to take the evidence of an important witness, the 
witness must be distinctly tendered to the arbitrators. Manindra v. 
Mohanundo, 13 Ind.Cas. 161 = 15 C.L.J. 360; Craven v. Craven, 7 
Taunt. 644 ; Grazebrook v. Davies, 5 B. 8c C. 534 ; Ma Sein Mya v. 
Sum mi, 37 Ind.Cas. 807. The refusal of an arbitrator to summon 
witnesses cited by a party does not vitiate an award, where there is nothing 
fo show that the arbitrator was not acting within his powers and where 
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the witness. Rajendra Nath v. Abdul Hakim, 39 Ind.Cas. 767. Where 
a party closes his case before an arbitrator and leaves it to his discretion 
to call any further evidence and the arbitrator gives his award on the 
material at hand, the party is estopped from contending that there was 
insufficient inquiry. Narpat Rai v. Devi Das, 14 Ind.Cas. 371 = 13 
P.W.R. 1911. The refusal by the arbitrators to admit evidence whicf 
was unnecessary and which would not have in any way influenced their 
decision, does not amount to misconduct. Louis Dreyfus v. Araromal 
I Ind.Cas. 1151=3 S.L.R. 164. Where a reference to arbitration in a 
case provided that the arbitrator should determine the case after hearing 
the evidence and that if one of the parties failed to appear before him, 
he should have powei to proceed to hear the referencq ex parte held 
that on the plaintiff's failure to appear before the arbitrator on the 
day fixed for trial the arbitrator could not make an award without 
taking any evidence but should have proceeded to hear the evidence of 
the other side. Gopal Chandra v. Kshetra Mohun, 46 Ind.Cas. 195=22 
C.W.N. 933. The arbitrator in exercise of his discretion left out certain 
question which he considered were not relevant to the matter. Held 
that the award cannot be set aside nor can it be held that there had 
been judicial misconduct. National Electric v. Punjab State, I.L.R. 
(1962) 2 Punj. 789 = AIR 1963 Punj. 56. 

1291. Rejection of some part of evidence. —Legal misconduct 
would consist in the arbitrator acting on information not disclosed to the 
party affected thereby, i.e., when he acts contrary to natural justice. A.I.R. 
1953 S.C. 21. The same cannot be said when he rejects some part of 
the evidence, since this does not infringe any rules of natural justice. 
Arbitrators are not bound by the strict rules of evidence applicable to 
law courts and unless they are contrary to natural justice, the court would 
not be justified in setting aside their awards. Municipal Commr. v 
Jasrup, 1959 M.P.L. (Notes) 231. 

1292. Removal of arbitrator for misconduct. — Misconduct of an 
arbitrator may be of such a kind (e.g., fraud) as will justify the removal of 
the arbitrator. Re Furst Bras, (1951) I Lloyd’s Rep. 429, Russell 15th 
Ldn., 283. 

1293. Perversity is misconduct. —Perversity is misconduct within 

the meaning of this section and a court would be justified in setting the 
award aside on this ground. Nga Toh v. Nga Kasim, 14 Ind.Cas. 978 = 5 
Bur.L. I\ 55. An arbitrator who was asked to decide a suit was audio- 
rized to deal with costs as they would be dealt with by court. The 
arbitrators dismissed the plaintiff's suit but under the circumstance of 
the case allowed Rs. 2,000 even though the ordinary costs in the suit 
were only about Rs. 100 and even though the plaintiff had not claimed 
any special costs either in the suit or before arbitrator. The award in 
that case was set aside. Bhoianshah v. Hussein, A.I R 1933 Sind 2Q5 — 
27 S.L.R. 327=143 Ind.Cas. 439. The court observed : ‘ Whatever l7e 

the motive of the arbitrator it is abundantly clear that the award is it 
stands cannot possibly be maintained.” 


CLAUSE ( b ). 

1294. Award made after the issue of an order by the court 
superseding an arbitration.— Section 19 sets out the grounds where the 

court is empowered to supersede an arbitrator. Section 19 enacts as follows: 
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"Where an award has become void under sub-section (3) of section 16 
or has been set aside, the court may by order supersede the reference and 
shall thereupon order that the arbitration agreement shall cease to have 
effect with respect to the difference referred.” Under sub-section (3) of 
section 16 "an award remitted under sub-section (1) shall become void 
on the failure of the arbitrator or umpire to reconsider it and submit 
his decision within the time fixed.” Apart from section 19 of the parties 
agree that a reference be withdrawn and if the arbitrator also agrees, 
the court should supersede the arbitration. Hari Chand v. Inder Sen, 
A.I.R. 1934 All. 95 = (1934) A.L.J. 473 = 150 Ind.Cas. 222. In Ibrahim 
Ali v. Mohsin Ali, 18 All. 422 at page 427 (F.B.), Edge, C.J. observed : 
"If the power of the arbitrators is revoked, as for example, by the court 
passing an order superseding the arbitration under Chapter XXXVII of 
the Code, or if the period fixed for making the award has expired before the 
award is made, the arbitrators have no longer seisin of the reference, and they 
are functus officio and cease to have any more power to make an award 
than the man in the street. In such a case any award which they might 
purport to make would be void ab initio. It would in fact be no award 
in the arbitration.” See also, Suryanarain v. Surabaya, 9 Ind.Cas. 173 = 
9 M.L.T. 251=21 M.L.J. 263=2 M.W.N. 151 (F.B.) ; Raghunath v. 
Ahmad, 4 Lah.L. J. 48 = A.I.R. 1922 Lah. 194. "Made” in this clause does 
not mean delivery, because "making” and "delivery” indicate different 
stages. Akshay K . Nandi v. S. C. Das ir Co. f 38 C.W.N. 784. 

As regards power of court to enlarge time vide section 28, supra, 
and notes under it. Before the issue of an order by the court superseding 
the arbitration, the award must be completed and signed by the arbitra¬ 
tors, otherwise, it would be set aside under clause (b) of this section. It 
is not necessary to the validity of such award that it should actually 
reach the hands of the court within such period. Asad-ul-lah v. Muham¬ 
mad, 27 All. 459. See also, Arurnugam v. Arunachalam, 22 Mai. 22 ; 
Umcrsy Premji v. Shanji Kanji, 13 Bom. 119 ; Debcndra v. Sarbamongola, 
8 C.W.N. 916 ; Seiudatrai v. Tata Sons Ltd., A.I.R. 1921 Cal. 576 = 77 
Ind.Cas. 769; Akshay Kumar v. S. C. Dass, A.I.R. 1935 Cal. 359 = 38 
C.W.N. 784=156 Ind.Cas. 165. The order of supersession cannot be 
passed where an award has already been made and completed or, in 
other words, signed and delivered by arbitrators within the time fixed 
by the court, though it may reach the court afterwards. Lala v. Abdus, 

17 Ind. Cas. 320. This section does not render an award made out 
of time per sc a nullity; the award is merely voidable and not sought 
to be set aside within the time prescribed for it, it is binding upon the 
parlies. Patio v. Upendra, 50 Ind.Cas. 52 = 4 P.L.J. 265 ; Kahan Singh v. 
Mohan Lai, 34 Ind.Cas. 177 = 44 P.W.R. 1916; Shib Kristo v. Satish, 

18 Ind.Cas. 69 = 39 Cal. 822; Kallepalli v Kuzza Venkatadri, A.I.R. 1941 
Mad. 921 =(1941) M.W.N. 780 = (1941) 2 M.L.J. 395. Ibrahim v. Mohari 
AH . 18 All. 422. 

1295. Award after arbitration proceedings have become invalid 
under section 35. —Section 35 relates to the effect of subsequent 
legal proceedings on a pending reference. Such proceedings will not affect 
the reference unless (a) they relate to the whole of the referred matter 
and (5) all the parties to the reference are impleaded in the proceedings. 
Where such conditions arc fulfilled the legal proceedings will nullify 
the arbitration proceedings on the expiry of the time within which an 
application to stay the legal proceedings may be made or on the refusal 
of such an application. Vide notes under section 35, tnjra. 
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Clause (c). 


1296. Award improperly procured. —An award is to be set aside if 
it is procured improperly. It has been held in Shephard v. Brana, (1734) 
Z Barnard 463, that where arbitrators took money from one side, although 
in payment of their charges and expenses, this was sulficient to set aside 
the award. But see. In re Kenworihy and the Queen Insurance, (1893) 
9 I.L.R. 181, where the above case was distinguished. Treating the 
arbitrator may be a form of procurement or may amount to a mere 
indiscretion, and the court will not, it would seem, set aside the award 
on that ground unless either there was an intention to corrupt or influence 
the arbitrator or he was in fact corrupted or influenced. Russell, 13th 
Edn., page 185, citing Hopper, In re, (1867) 36 L.J.Q.B. 97; Maunder, 
In re, (1883) 49 L. I\ 535; Moseley v. Simpson, 1873) 42 L.J.Ch. 
739 = L.R. 16 Eq. 226. “The court has jurisdiction to set aside an 
arbitration on the ground of corruption subsequently proved.” Per Sir 
Ck Jessel, M.R. in The Malmesbury Railway Co. v. Buddo, 45 L.J.Ch. 
2/1. Wherej arbitrators take money from one of the parties singly as 
fees for charges or anything else before making the award, that is sufficient* 
cause to set aside the award. Akshoy Kumar Nanday \ S C Dass 
A.I.R. 1935 Cal. 359 = 38 C.W.N. 784 = 156 lnd.Cas. 165. it i s impera¬ 
tive that the arbitrators should always scrupulously avoid any course of 
action which even remotely bears the complexion of thus having put 
themselves into a position where it might be said against them that they 
had received a pecuniary inducement which might had some effect on 
Lneir detennination of the matters admitted to their adjudication Ibid • 
Kalicharan v. Sarat Chunder, 30 Cal. 397. But where the arbitrators 
took money as fees from one of the parties and it was done by way of 
mutual arrangement between the contending parties, the award is not 
vitiated by reason of any misconduct on the part of the arbitrators. 
Akshoy Kumar v. 5. C. Das, supra. An award is improperly made, when 
“ l f m ? de - b Y collusion or in consequence of a bribe. In re Whitely and) 
Robert s Arbitration, (1891) 1 Ch. 558. An agreement between the parties 
to a building contract that the valuations, certificates, orders, and awards 
of the aichitect shall be final and binding, and shall not be set aside or 
attempted to be set aside on any insinuation of fraud, collusion, or confe¬ 
deracy, is, in the absence of fraud on the part of the either party, a valid 
agreement, and not void as being against public policy. It is competent 
for the parties to agree that the question of fraud on the part of the 

s r r», la 4 ?i Sh “ri ,10t i be raised b y either of thein - Tunis v. Jacson, (1892) 

. Ch. 441 I he above case was decided by Chitty, J, following the 

principle laid down by Sir C. Jcssel, M.R. in Printing and Numerical 

on/'rh m/ " V h”\ LR - 19 ^ 462 < 465 )> wh?re he observed : 

itis that n,pn nfM? Whlch ? lorc than anolher Public policy- requires 
it is that men of full age and competent understanding shall have the 

utmost liberty of contracting, and that their contract when entered into 

treely and voluntarily shall be held sacred and shall be enforced by courts 

° f dim will me Cr mTr TV havc . Paramount public policy to consider 
—that sou ate not lightly to inteilere with this freedom of contract” 

h s' U ma^ Is a'm^i^ 1 ‘s" °! -'""ato, is not sufficient to vitiaie 

Ins awaid as a nullity. Such conduct aniouiits t.i misconduct and may 

all old good cause lor a competent court to set aside the award Khan, hand 
v. Kadumal, 15 lnd.Cas. 8I‘> = S.I..R ‘>.| () , , 

A.I.R 1932 Lah. 378 = 33 P.L.R. 365 = 137 lnd.Cas. 816 it has' btLn htld 
that the woids an arbitration has been improperly procured” include 
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the case of an arbitrator who has been illegally and improperly appointed. 
The jurisdiction of the court is not ousted by an arbitration clause in) 
a written agreement. The position of the defendant after institution! 
of the suit is that he can either sue for damages for breach of contract 
to refer or indirectly enforce specific performance of the contract by 
obtaining an order staying the proceedings under S. 34. But he must 
not after suit, and before stay of proceedings, attempt to oust the juris¬ 
diction of the court by appointing arbitrators. If he does so and an 
award is made, he would be guilty of improperly obtaining an award 
within the meaning of this section. Sawyer v. Louis Dreyfus. 20 Ind. 
Cas. 504 = 7 S.L.R. 1. Where an agreement for reference to arbitration 
is impeached in a suit, an injunction may be issued to stay arbitration 
proceedings. Where an injunction is issued to restrain arbitrators from 
proceeding, their award, if they ignored the injunction, would be con¬ 
sidered to have been procured improperly. Macdonald v. George 
D‘ Eniden, 4 S.L.R. 187 = 9 Ind.Cas. 707. One of the parties to an 
arbitration agreement is entitled to apply to have the award set aside 
(or not) enforced on the ground that it had been improperly procured 
on account of want of jurisdiction in the arbitrators. People’s Bank v. 
Kanhya Lai , A.I.R. 1935 Lah. 602 = 16 Lah. 1000. In Motumal v. Haji 
Ibrahim, A.I.R. 1944 Sind 80 = I.L.R. 1943 Kar. 390 = 212 Ind.Cas. 287, 
Davis, C.J. observed : “Section 30 by implication gives the court power 
to set aside an award that has been improperly procured or is otherwise 
invalid. Section 30 of the Act 1940 corresponds to S. 14, Arbitration 
Act of 1899, which expressly gives the court power to set aside an award 

that has been improperly procured.The court is not a dummy where 

the parties to a reference may use for their own colourable purposes. 
So a reference is invalid and the award followed is inoperative where the 
reference is the result of an understanding between the parties to abandon 
the prosecution of a non-compoundable offence. Ibid. ; see also, Karnini 
Kumar v. Birendranath. A.I.R. 1930 P.C. 100=123 Ind.Cas. 187 = 57 Cal. 
1302 = 57 I.A. 117 (P.C.). Where the parties to the reference clothe the 
arbitrators with authority to make one award concerning all of them and 
they act within the four corners of that authority it is not open to some 
of the parties lo contend that the arbitrators have misconducted them¬ 
selves in making one award. In such a case neither the arbitration nor 
the award is improperly procured. Dattaram v. Harjimal, A.I.R. 1930 
Sind 170 = 24 S.L.R. 145 = 121 Ind.Cas. 161. The words of S. 14 of the 
Arbitration Act of 1899 are sufficiently wide to cover an enquiry into* 
and a decision on the question of the validity of the submission. As the 
basis of an arbitration is the submission, the improper procuring of an 
arbitration which is covered by S. 14 must include the question of 
CalTdkv of thc submission. Roclanbai v. Motumal. A.I R. 1937 Sind 110 
= 160 Ind.Cas. 623 - 31 S.L.R 55. Pokarlas v. Forbes, 6 SLR, 
197 -IQ Ind Cas 303 ; Atunachala v. Louts D r eyfus, A.I.R. 19-.8 Mad. 
107 = 39 M LT. 563 = 27 M.L.W. 267 = (1928) M.W.N. 132=107 Ind.Cas. 

793 AIR I960 Cal. 180. 

1 OQ 7 otherwise invalid”. —These words were intriduced for the 

first time‘in para. 15 of the Second Schedule of Civil Procedure Code of 
1908 on which this section is based according to the recommendation of 
their Lordship of the judicial Committee of the Privy Council in the case 
of Ghulam Khan v. Muhammad Hassan, 29 Cal. 167 = 29 I.A. 51 = 12 M.L.J. 
77 = 4 Bom 161=6 C.W.N. 226 = 25 P.R. 1902. Vide Lutawan v 
Lachiya, 21 Ind.Cas. 689 = 12 A.L.J. 57 (F.B.), per Banerjee J An award 
made otherwise than in accordance with the authority conferred on the 
arbitrators is an award which is “otherwise invalid” and may accordingly 
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be set aside by the court. Ram Protap v. Durga Prosad, 92 Ind.Cas. 633 
(P.C.) = A.I.R. T925 P.C. 293=28 Bom.L.R, 217=49 M.L.J. 812 = 24 A L,j. 
13 = 43 C.L.J. 14 = (1926) M.W.N. 96 = 3 Pat. L.R. 33 = 53 I.A. 1=53 Cal. 258 
(P.C.). The grounds of invalidity of an award contemplated in para. 15 
(c) refer to matters which apparently go to the root of the award and 
matters which merely pertain to procedure and have not been agitated 
before the arbitrator are covered by it. Sardar Singh v. Nawal Kishore, 
40 P.L.R. 972 = A.I.R. 1928 Lah. 604. Section 30 (c) is wide enough toj 
cover an award which is sought to be challenged on the ground that the 
subject-matter of the reference was not capable of being referred to arbitra¬ 
tion. Musafir v. Aid. Roysul t A.I.R. 1950 Assam 114. In Penn Konlu 
v. Bala.su bramania. A.I.R. 1949 Mad. 559, Mack , /. observed : “No hard 
and fast rule can be laid down as to the type of cases in which an award 
may be remitted under S. 16 ( c) or set aside undei S. 30 ( c).” 

The expression in clause (c) of section 30 “or is otherwise invalid” 
is not ejusdem generis it extends the jurisdiction of the court to set aside 
an award on grounds other than those mentioned in clause (a), ( h ) and (c) 
of section 30. Savkar v. Amrillal, A.I.R. 1954 Bom. 293 = I.L.R. (1954) 
Bom. 686 = 56 Bom. L.R. 89. It is then urged under s. 30 that the only- 
ground on which an award can be set aside are the grounds mentioned in\ 
clauses (a), (b) and (c) and it is stated that the expression in clause (c) 
or is otherwise invalid is ejusdem generis and it does not extend the juris¬ 
diction of the court to set aside an award on grounds other than those 
mentioned in clauses (a), (b) and (c) of s. 30. It is therefore, pointed 
out that if an award is challenged on the ground that an arbitration 
agreement which led up to the award was invalid, that award cannot 
be set aside under S. 30 but can only be declared to be invalid under 
S. 33. For this purpose reliance is paced on the decision of the Privy 
Council in Chhabba Lai v. Kalu Ram, A.I.R. 1946 (P.C.) 72 = I.L.R 

(1946) All. 193 (P.C.) = 73 I.A. 52 = 223 Ind.Cas. 567 = 1946 ALT. 254 = 
48 Bom.L.R. 452 = 50 C.W.N. 465 (1946) 1 M.L.J. 339 (P.C.). 

“In that case the Privy Council was considering the provisions with 
regard to arbitration in the Second Schedule to the Civil Procedure Code 
and it was construing para. 15 which also used the expression ‘an award 
being otherwise invalid ; and the Privy Council accepted the dissenting 
judgment of Mr. Justice Iqbal Ahmad who took the view that the expres¬ 
sion must be construed ejusdem and Sir John Beaumont delivered the 

judgment of the Board stated at p. 75 :.In their opinion all the 

powers conferred upon the court in relation to an award on a reference 
made in a suit presuppose a valid reference on which an award has been 
made which may be open to question. If there is an invalid reference, 
the put ported award is a nullity, and can be challenged in any appropriate 
proceeding.’ Therefore, what is urged is that here also the appropriate 
proceeding contemplated is a proceeding under S. 33 by which an award 
is being challenged on the ground that the reference made to arbitration 
was not a valid reference. 


“Now, in the first place, there was no provision of the law in the 
second schedule to the Civil Procedure Code corresponding to section 
33, and section 33 deals with all proceedings which have got°io be taken 
when an arbitration agreement or an award is being challenged and S 
32 bars all suits in respect of the existence, effect or valTdity of ui 
arbitration agreement or award, and it also provides that no arbitration 
agreement or award be set aside, amended, modified or in any wav 
affected otherwise than as provided in this Act. Therefore whether is 
the Privy Council could contemplate a suit, for the purpose of a decTua- 

85 




674 


AHE ARBITRATION ACT 


[S. 30 

tion that a particular award was a nullity, as far as the Arbitration Act 
is concerned all proceedings with regard to arbitration, arbitration, 
agreements, and award can only be taken as laid down in the Arbitra¬ 
tion Act itself. The Arbitration Act now constitutes a self-contained 
code with regard to the law of arbitration. That is the first ground on 
which the decision of the Privy Council can be distinguished. The other 
ground is, as in our opinion rightly pointed out by the learned* judge 
below, that one must look to the history of the judicial decisions antecedent 
to the passing of the Arbitration Act (Act X of 1940), and a review of 
judicial decisions clearly shows that the High Courts of Bombay, Allahabad, 
Madras, Lahore, Patna, Rangoon and the Chief Courts of Lucknow and 
Sind, all took the view that the expression ‘otherwise invalid’ in para 
15 was not to be construed ejusdem generis . 

“The only discordant note was struck by the Calcutta High Court. 
It would only be right to assume that the Legislature had knowledge 
of the view taken by the High Courts as to the true meaning of the 
expression as occurring in para. 15 of the Second Schedule to the Code. 
Therefore, with that knowledge, if the Legislature in enacting S. 30 used 
the same expression, we would be entitled to assume that the Legislature 
gave to that expression the connotation, which had been accepted by a 
large volume of judicial opinion. The decision of the Privy Council 
came much later ; it came in 1946. The position might have been different 
if the Legislature had the decision of the Privy Council before it. 

So the expression “otherwise invalid” should not be read ejusdem 
aeneris with the grounds given in the preceding clause, but is wide enough 
to embrace all grounds of attack regarding the validity of an award. 
Ariuna v. Nakula Choudhury, A.I.R. 1953 Orissa 75 — 19 Cut.L.T. 

The expression “or is otherwise invalid” in S. 30 ( c) covers all objections 
to an award on the ground of invalidity from any cause whatsoever, and 
does not refer to the invalidity of the kind referred to in the preceding 
clauses of the section. Ismail v. Hansraj , A.I.R. | 9 ^ * a J- ]l53 * S(ee * . 

A I R. 1914 All. 446 (F.B.) ; A.I.R. 1919 Mad 1029 = 34 M L.J. 71 
A.I.R. 1939 Lali. 69; A.I.R. 1935 Rang. 94; A.I.R- ^ «udh 1 and 
A.I.R. 1939 Sind 241 (F.B.). See also the .najority judpnentot 0^100^ 

Full Bench in Shah & Co. v. Ishar Singh, A.I.R. “The Arbitration 

471 In the dissenting judgment Bachawat, J. said. 1 he Arbitration 

Act'1940 distinguishes bitwfen an application for setting aside an award 
td an ap2 on for a decision that the award is a nullity and 
consequently, does not legally exist and contetnplates that an appW 
tion of the former kind may be made under S. 30 and an application oi 
he lattei kind under S. 33 Non-existence and invalidity of arbitration, 
me lattei k order of reference to arbitration are not grounds for 

agreement andLa. older* * Fu H Bench case of Sah & 

Co‘" S Utor Sing /6 A d I.R 1956 Cal. 321 =60 CW.N. 471 (E.Ih). P B. 
; , nvK ie a review of the provision of the Arburauon Act, 1940, 

hfta aV 76 t™ 78 a“ d Tn paras. 87 fo 101 of the judgment gave legislative 
in P aia * f arbitration in India with reference to decided cases. 

TtT.c above case majority of the Full Bench said : “The Indian Arbi¬ 
tral on Act 1940, does not distinguish between an application for setting 
aside an award and an application for the adjustment of an award to 
be a nullity and does not contemplate that an application of the former 
kind should be made under S . 30 of the A ct and an application of the 

-* fide A 1R 1931 Cal. 109=34 C.W.N. 813 and A.I.R. 1931 Cal. 211 = 52 C.L.J. 

298 .= 35*0.w’n. 298 = 58 Cal. 628. But now see A.I.R. 1956 Cal. 321 (F. B.). 
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latter kind under S. 33”. See Basant Lai v. Surendra Prasad, I.L.R. 36 
Pat. 35 = 1957 B.L.J. 94 = A.I.R. 1957 Pat. L11. In the Patna case it has 
been held that an award made otherwise than in accordance with the 


authority, by the order conferred upon an arbitrator or an award beyond 
the scope of reference, are some of\ the instances, out of many, of an 
award which is “otherwise invalid” even if the existence, or validity, 
of the arbitration agreement or the reference is not challenged, an award 
made on such a valid reference, can be impeached by an application 
under S. 23, for any of the reasons given in Ss. 15, 16 or 30 of the Act. 

When there was no inherent lack of jurisdiction in a particular 
court to try the suit but its jurisdiction was challenged by the defendant 
by pleading a question of fact, namely, that no part of cause of action 
had arisen within the jurisdiction of that court, and later on the 
defendant joined in the petition for reference to arbitration and further 
took part in the proceedings before the arbitrator, it is not open to him to 
turn round and sav, after the award was filed in the court, that the 
court had no jurisdiction to try the suit and that the reference made by 
it was void and that the award given was a nullity. Rant Chandra v. 
Kailashpati , A.I.R. 1960 Pat. 416. The expression used in clause (c) of 
s : <<or otherwise invalid” is a very wide expression and can not be 

limited to the invalidity of the award on the ground mentioned in clauses 
fa) and (b). An award will also be otherwise invalid if it has not been 
submitted after its remission to the Arbitrator under sub. s. (1) of S. 16 read 
with Sub-sec. (3). It will be further void if the arbitration agreement 
contains a clause of enlarging the time for making the award except 
with the consent of all the parries to the agreement under S. 28(2). 
Chandulal v. Ram Autar, A.I.R. 1962 All. 357 ; Mongol Singh v. Nawab 
A. I.R. 1962 All. 219 (s. 33 is the only section under which an applica¬ 
tion can be made challenging the existence or validity of the arbitration 
agreement). Oni Prakash v. Union of India. I.L.R. (1963) 1 All. 86 = 

A.I.R.. 1963 All. 212 (wide enough to include invalid an account of 
• defective reference). 


1298. Privy Council decision in ChhaMm Lai v . Kalu Lai.— 

In Mon am v. Amina. A.I.R. 1937 All. 65 = 1936 A.L.J. 1333 = 167 Ind. 
Cas. 99 = I.L.R. (1937) All. 317 (F.B.), it was held bv the dissentient! 

judgment of Iqbal Ahmed, J. that the words “otherwise invalid” in 
clause (c) of para. 15 have a reference to the invalidity of the award 
itself as distinct from invalidity attaching to the procedure of the Court. 
They refer to the invalidity of the award based on anv ground unconnect¬ 
ed with the proceedings of the court.But according to the majority 

view an objection to the validity of the reference to arbitration on the 
ground that the reference was illegal because of the absence of leave 
falls within the purview of para. 15. Sch. IT Civil Procedure Code of 
1908. In Chhabba Lai v. Kalin Laf. A.I.R. 1916 PC 7° _=73 I A 52 = 
I.L.R (1946) All. 193 = 50 C.W.N. 465. Sir John Beaumont' in'deliver¬ 
ing judgment of the fudicial Committee of the Privy Council 

observed : "A further question referred to the Full Bench fA.T.R 1017 
All. 6> (F.B.)] was whether an objection to the validity of reference to 
arbitration comes within the provisions of para 15 of Sell IT r; v ;i 
Procedure Code/ The learned Chief fustice and F/,n/c,. / consi<Ie,ed 
itdidrelymg on the words ‘being otherwise invalid’ in para. 15: Iqbal 
Mimed, J considered that it did not. Upon this question their Lordships 
agree with the view of .Sir Iqbal Ahmed” So all the previous decisions 
on para. 15(c) of Schedule II of the C. P. Code in contention of th 
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interpretation given by Iqbal Ahmed, J. in A.I.R. 1937 All. 65 (F.B.) 
have been overruled by the Privy Council in Chhaba Lai v. Kalu Lai, 
A.I.R. 1946 P.C. 72. But in view of the fact that before delivery of the 
judgment by the Privy Council, the Legislature reproduced clause (c) in 
section 30 of the New Act, it may be taken that the Legislature have 
accepted the interpretation of this clause by the majority of thet High 
Court. Vide A.I.R. 1954 Bom. 293. 

1299, Latest Calcutta High Court decision. —In Shah & Co. v. 
Ishar Singh ; A.I.R. 1956 Cal. 321 =60 C.W.N. 471 (F.B.) the majority 
of the Full Bench said : “The rule of ejusdem generis cannot be applied 
in construing the expression “is otherwise invalid” in S. 30(c) of the 
Act. The words are perfectly general and intended to be so. They 
cover all forms of invalidity, including invalidities which amount to 
nullities. Such construction of the expression appears to be legitimate 
and indeed necessary, not only because it is wholly unqualified by any 
restrictive words of any kind but also because nullities and illegalities 
less than nullities, both occur in other clauses of the section.”. See also, 
TV. F. Cr. Insurance v. Union, A.I.R. 1956 Cal. 11 for the meaning of 
the expression “is otherwise invalid.” Where an error, whether of fact 
or of law appears on the face of an award, the award will be remitted 
or set aside unless the error is immaterial to the decision. The rule 
will not, however be applied where the parties have specifically referred 
a question of law to arbitrator. Union v. Alliel Trading, A.I.R. 195q 

Pu " 1300. Otherwise invalid—other cases.— An award which does not 

decide all matters in dispute is invalid and cannot ^e filed and 

Gaja Sinha v. Sujat All, I.L.R. (1951) Hyd. 887=A.I.R. 1952 Hyd_ ■46 

Where some of the properties included in arbitration was b y _ 

person benami for the joint family and the decision of the arbitrators 
required that person to make a conveyance in favour of all the P artI “ 
in the reference, the mere fact that a person was not a party in the 
reference did not vitiate the award. Ramtaran v. Adhar 91 C-L.j. « - 
A T R 1953 Cal 646 In preliminary decree in a partition suit, defendant 
was not made liable for general accounting but only for money traced tnto 
his hands and not spent for family purpose. Reference was made to 
arbitrators subsequent to the decree. Final award directed defendant to 
pay on account of mismanagement. Interim award containing finch gs 
of mismanagement signed by defendant held that the final award did not 
contravene findings of Court in preliminary decree. Held also that 

defendants consented to award a " d „ cl l all ^ e T U - ^'^aTr™![953 

Subramian, A.I.R. 1953 Mad. 492 = (1952) 2 M L T. 524 = A.I.R 1953 

Mad 492 In a dispute relating to partition of joint family property, 
arbitrators appointed to effect division made defendants liable for taxes 
until accounts were' taken and directed the defendants to execute 
indemnity bond in respect of liability. Held that the arbitrator did 

not exceed his authority. Ibid. . 

The arbitrator dismissed the entire claim of the] plaintiff although 

the defendant admitted before him a part of the claim. Meld that the 

award could not be set aside. The mistake was due to inadvertence and 

was made honestly. There was nothing to infer misconduct on the part 

of the arbitrator. Rajnarain Misra v. Union of India, 91 C.L.J. 145 

Where arbitrators awarded damages for breach of contract considering 

several facts of the case, award cannot be set aside on the ground that 

prima facie the damages violated certain principle. Gulzarilal v, Busi, 

A.I.R. 1953 Cal. 621. 
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1301. Arbitration—absence of difference between the parties. 

The legal basis of the proceedings in arbitrator is the existence of a 
difference or dispute between the parties to the arbitration proceedings. 
Where it appears to the Court that there is no genuine reference to 
aibitrator, an award based on such reference is inoperative. Motumal 

v. Haji Ibrahim, I.L.R. (1943) Kar. 390. 

1302. Objections as to validity of reference—old cases. In 
Durga Charan v. Debcndra Nath. A.I.R. 1931 Cal. 109 = 34 C.W.N. 813 
= 130 Ind.Cas. 137. Mitter, /. observed : “An examination of clause (c), 
sub-para. I para. 15 will show that the words “or being otherwise invalid’ 
must refer to invalidity of the kind referred to in preceding sentences 
of the said clause, as for instance of the award having been made after 
the issue of an order by the court superseding the arbitration and 
proceeding with the suit or after the expiiation of the period allowed 
bv the court. As has been pointed out by Sir Lancelot Sanderson , f. 
(now of His Majesty’s Privy Council) that all the grounds for setting 
aside the award mentioned in para. 15 show that the Act contemplates 
in the first instance a valid reference : See Dulichand v. Mamuji 
Musaji, 41 Ind.Cas. 295.” In Goftmr Bibi v. Abdus Sam ad, A.I.R. 1931 
Cal. 211=52 C.L.J. 298 = 35 C.W.N. 238 = 130 Ind.Cas. 209 = 58 Cal. 628, 
Mukherjee , /. observed : “The matter upon which I must fully concur 
with my learned brother Mitter. f. is the meaning that he has placed 
upon the expression ‘on beyig otherwise invalid’ in clause (c), sub-paras. 
1, 15. He has held that the words must refer to invalidity of the kind 

referred to in the preceding sentences of the said clause.When the 

provision begins with the restrictive words, ‘but no award shall be set 
aside except on one of the following grounds’ to hold that the words ‘or 
being otherwise invalid’ may let in any ground of invalidity, in mv 
judgment, would be entirely wrong. I would, therefore, respectfully 
dissent from such decisions as have taken a contrary view. A ground of 
objection, which challenge the validity of the reference, is not a ground 
which may be put forward when under para. 15 the court is asked 
to set aside the award : the objections to be taken at the stage 
are objections to the proceedings as were had before the arbitra¬ 
tors. I am of opinion that the legislature has deliberately restricted 
para. 15 in this way, leaving to the parties to challenge the reference 
which is an order of the court and not act of the arbitrator, by 
appropriate proceedings. It is true that those proceedings are not 
specifically defined in the Code, but the fact that no appeal is 
allowed from the decree by no means suggests that there are no other 
means available to an aggrieved party to get the order of reference 
quashed. Two such means may at once be pointed out by wav of an 
application for review, or by way of revision.” Rut the decisions of 
the Allahabad, Lahore, Rangoon and Bombay High Courts and other 
courts have taken contrary view. They have held that the words 


“otherwise invalid” in para. 15, clause (1). sub-clause (c). Schedule 2.\ 
Civil Procedure Code, includes invalidity of anv kind. Sarkur v. Arnrit, 
A.I.R. 1954 Bom. 293. But now sec the majority decision of the Full 
Bench of the Calcutta High Court in Shah & Co. v. Ishar Singh AIR 
1956 Cal. 321 =60 C.W.N. 47l (F.B.). ' 

I'i 7/ T Zk h A I R - 1939 Sind 231 = 183 Ind.Cas. 

™ — I - L - R - (I 949 ) Ra . r 22 ( F - n -) «he question referred to the Full 

Bench was whether it is open to the trial court in considering: objections 
to an award under para. 15 of the Schedule aforesaid to consider and 
decide objections raised as to the validity of the reference.” In answer- 
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ing the question in the affirmative Davis J.C. observed : “The applicants’ 
case may be summarized in the argument that the words ’or being 
otherwise invalid’ must be construed on the principle of ejusdem generis, 
and the learned advocate relies strongly on the ruling of the Calcutta 
High Court in Golnur Bibi v. Abdus Samad, A.I.R. 1931 Cal. 211=130 
Ind.Cas. 209 = 58 Cal. 628 = 35 C.W.N. 238=52 C.L.J. 298. There are, 
however, we think, not only reason and convenience but the prepon¬ 
derance of judicial opinion against him on the narrow construction! of 
para. 15 for which he argues, quite apart from the very wide meaning 

of the words ‘otherwise invalid’ themselves.In Golnur Bibi v. Abdus 

Samad, supra, the question before the court was the question so frequently 
raised whether despite the provisions of para. 16 of Schedule 2. Civil 
Procedure Code an appeal will lie against a decree based on an award 
on the ground that the reference itself was invalid and in that case Mitter J. 
was of opinion that an appeal would lie contrary, it would appear, and 
a; Muherji J. pointed out, to decision of the Privy Council in Ghulam 
Khan v. Muhammad Hassan, 29 Cal. 167=29 I.A. 51=6 C.W.N. 226, 


and to his own opinion, and Mitter J. differed from Mukerjee J. on that' 
point so that the judgment has not the virtue of unanimity. Both learned 
Judges, however, were of opinion that the words ‘or being otherwise 
invalid’ must be construed ejusdem generis and that this construction 
prevented the trial court from considering and deciding under para. 
15 questions relating to the validity of the reference which were not 
questions which could be argued or considered under that paragraph. This 
judgment then, on which the learned advocate for the applicant so 
strongly relies, is not very satisfactory judgment, and in U Sein Wm v 
Central Plurnbhig, A.I.R. 1935 Rang. 94 = 156 Ind.Cas. 414 = 12 Rapg- 
675 Page C.J. his discussed at length the decisions of the Calcutta High 
Court on this question and pointed out that one Division Bench has differed 

from another from himself.In U Sein Win v. Central Plumbing 

(.supra). Page C.J. said at page 685: ‘In Durga Charan Dei)7 ^^ 'J 
Gangadhar Debnath, A.I.R. 1931 Cal. 109 = 130 Ind.Cas. 137 = 34 C.W.N. 
813 and in Golnur Bibi v. Abdus Samad (supra), Mitter J. (with whose 
opinion on this point Mukerjee j. expressed concurrence) that the 

words “or being otherwise invalid” in para. 15 (1) (c) of Schedule 2, must 
be construed ejusdem generis with the two preceding grounds of invalidity 
set out in para. 15 (1) (c). I am not confident, however, that it could 
be held that these two grounds form a genus; but, be that as it may, in 
mv opinion the contention that the words “or being otherwise invalid 
must be treated as ejusdem generis with the two preceding grounds of 
invalidity has been satisfactorily answered by ShadtLal C.J in Rala Ram 
Walaiti Ram v. Bansi Lai Jaggan Rath, A.I.R. 1923 Lah 239-136 Ind. 
Cas 11 = 13 Lah. 528 = 33 P.L.R. 163. To mv mind, with all respect to 
the learned Judges who have taken the opposite view, it is clear beyond 
doubt or controversy that the legislature by inserting the words “or being 
otherwise invalid” in para. 15 (1) (c) intended and provided that every 
ground upon which the validity of the award in law could be challenged 
should fall within the ambit of para. 15 (1) of Schedule 2 and could be 
relied on as a ground for setting aside the award ; thus obviating the 
difficulty that had arisen by reason of the rule in Ghulam Khan v. 
Muhammad Hassan, 29 Cal. 167=29 I-A. 51 (P.C.), and the decisions in 
the earlier cases in which it had been held that an award could only be 
set aside upon the grounds specifically set out in c. 521 of the Code of 1882. 

In Rala Ram Walaiti Ram v. Bansi Lai Jagan (supra), Shadi Lai C.J. 
said : “The doctrine of ejusdem generis cannot, in my opinion, be invoked 
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‘l r ^ nCt A he , fun , and natural meaning of the phrase ‘or being otherwise 
mvaUd. Ordinarily, a general word receive its natural meaning, but 

geneial word which follows particular and specific words of the 8 same 

m hn C 35 USe a may u take lts meaning from them and may be presumed 

W ,h i' ed f t0 the same genus as those words. It is, however, clear 

he intension of t C , 0,ls 1 truc . tlon is '"eel only for the purpose of ascertaining 
the intention of the legislature, and, as observed by Maxwell in his book 

On the Interpretation of Statutes, Edn., 7, at page 288 the restricted 

; V eiected P whr ily t aUaChCS the ^ ^d in such churns 
not been used n i a arc ,, adequatc Rounds to show that it has 

belong If ft can he r order of ideas to which its predecessor 

legislation that rh^ , hom a w,der inspection of the scope of the 

‘ g .; a u°" tha * the general words, notwithstanding that they follow 
p ticular words, are nevertheless to be construed generally effect must 

urv g ey" n Nonfhe n rr n °/ | he ,'^ure »* gathered fro'm the ‘lafge 

r; Fs'7 "V" TS* 

1 n h K :>e&1SlatUre 1,uended to give finality to the decision of the court 

ca n se a in°&?he° rf ^ e a " d «° "«»« the appeal "o [he sohtary 

award ami e dccrce ,s at vai lance, or not in accordance with the 

r 0 h i ch 'r- s= d —' 

V. Lafi, U 69 = 41 

W -use f Tdfe f^, 

within the purview of para. 15, Schedule 2, Civil Procedure Code 
A L ?'rS/fF B f 'll 1 w - 05 = I ;! d CaS - 99 = I-L-R P (1937) AU 3f7 ^(1936) 

s±s 

has, by the addition of these words intended to iff - 1 1 the . lc K lsIatu re 

invalidity of the order of reference If d ob l ectlon s to the 

legislature than to say so in clear and unambiguous language At tiny 

^ € % a h rT e cf Thfc ZZ “ 

gciieri/*whfftlte 0 preceding"s'cntences^if^lTi^s'e^fc) 11 *'/!! been « S ed ejusdem 

ihat ‘no award shall be set aside except on one of tKin ^ thc WO \ ds 
These words coupled with the concern* of clauses <a\ J#I\ ? r 5 >un 1 ds/ 

die conclusion that the grounds set forth in tint ^ ( ’ ^ . 3C lcad to 
ro proceedings before tfie a^bUrator alone and W* have ^ference 

the court. The words ‘being otherwise invalid* must ri ^ P ,occcdin S s of 
to the invalidity of the award based on " ‘, ’ lhcr « or e. refer only 

proceedings of the court Their I oickhin °r L,nd unconnected with the 
She Privy g Counci« 7 *° I"**™ <*»'«*«* of 

All. 193 = 223 Ind.Cas. K7.19M A.L./fcg 
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N. 465 = A.I.R. 1946 P.C. 72 = (1946) 1 339 , (P.C) accepted the 

minority view of Iqbal Ahmed. This was the view taken in Vtjaya 

Ramayya v. Venkatasubba Rao, A.I.R. 1917 Mad. 672 — 32 Ind. • 

ocg _30 MLI. 465 and Golnur Bibi v. Abdus Samad, A.I-R. 

^31Cal.2l'1 = 130 Indcis .209 = 37 C.W.N. 238 = 58 Cal. 628. The question 
then arises as to how is a party to the suit to challenge the validi y 
award on any ground unconnected with the proceedings before the arbltr - 
awam on £8 nd o£ the invalidity of the order of reference JtseU. 

According to the view that I take, an objection impugning the validity 

of the o refer of reference does not come within the purview of para. 15, 

hut it does not follow from this that objections to the validity of an award 

not contemplated by that paragraph can, in no circumstances, be entertained 
not coniciiipieiL 7 pr onlv so far as obiections to the 

SfiH%e€bftr^ e r d a°re ^ 

ti on‘«e 8 colr ^ e^Un objecti^to ^inv^of 

But e Lf«.Wn e C. C ;. fnd^rmg the -^ity judgment of^he Full Bench 

Jd'L^waTagiinst^ mino/came up for consid-adon before 

a Full Bench of the court in Cut a m a nv.Aa c/iy a A. 1 . R. ^914 

21 Ind.Cas. 989 = 36 All. 69=12 A . L J‘ J^f V' uara 15 V has been 
C.J. and Ryves. J.) pointed out that Schedule 2, P ■ introduced 
amended and the words for otherwise invalid have been introo 

which widened the scope of that paragraph and made ” P°ssibl 
all objections against the award including the objection hat tn 

itself was invalid. No -cepuon can be taken to^this ^ 

accept the ruling of the Full. !? f rhe award on the ground that the 

objection is taken to the validity objection is decided 

original reference itself was invahd, and^such an^ob^ 

against the objector and a dec P ,, Hari Chand v. Inder Sen, 

decree is final and is not appealable. ^ ^“omed Valli v. Valli 
(1934) A.L.J. 473 = A.I.R. 1934 /Ul. JO- o < Bo m.L.R. 171 ; Raoji 

Asmal, A.I.R. 1924 Bom. 324 = 79Ind Cias / ti 305 = 54 Bom . 096 = 32 
v. Ratansi, A.I.R. 1930 Bom. 431 = 126 Ind-Cas. 0 udh 1 = , M 

Bom.L.R. 389 ; Balakram v Rampwan La , ... 

Ind Cas 11 = 1935 O.W.N. 1036. 

In Mahadeo Prasad v. Badri Das, A.I.R. 1928 All. 740 = 26 A.L.J. 

10 09 =110 Ind.Cas. 881=50 All. 955, Mukherjee J. observed : “On this 

preliminary point the latest cases in this court seem to have held that 

where the award is impeached on the ground that the very reference was 

incompetent, this court can revise the proceedings and ,f necessary, set 

aside the order of reference with the necessary result that the award will 

fall through An argument to the contrary is based on the last ^ our 
tan tn o g . b , /j\ para. 15, Schedule 2, Civil Procedure 

Code* viz for be^g otherwise fovaHd.’ Para. 15, Schedule 2, which, deals 
with arbitrators lays down that no award shall be set aside except on one 
of the grounds mentioned in sub-clauses (a) to (c) The question whether 
the grminds of objection to an award that tt ,s bad on account of a bad 
reference conies within the words for being otherwise invalid has been 
sometimes debated in this court. We are of opinion that on principle 
and on authority, the four words quoted do not and cannot cover an award 
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where the reference itself is bad. The court is required to consider whether 
an award is good or bad. 1 he finding of the Judge on the point is final 
and cannot be impeached in appeal. The examination of the grounds 
on which an award may be set aside will show that they all relate to 
something which has been done either by the parties or by the arbitrators. 

There is nothing, if we omit the words ‘or.invalid’ for a moment, 

to suggest that the court is called upon to examine its own procedure 
and to pronounce whether its own procedure was good or bad. If a 
reference to arbitration is bad, it is so because the Judge’s order was not 
justified in the circumstances of the case. If a court has to pronounce as 
opinion as to whether its own act, in making the reference, was justified 
or not, it is not to be expected, ordinarily speaking, that its own opinion 
on its own conduct should be allowed to have the finality which, for 
good reasons, are allowed to an award. On principle, therefore, the words 
*oi being otherwise invalid’ should not be taken as including the question 
whether there was a valid reference to the arbitrator. 


“Coming to the authorities in this court, while the case of Ajudhiya 
Prasad v. Badurul Hussain, 39 All. 489 = 41 Ind.Cas. 357 = 15 A.L.J. 427, 
per Piggot /. and Hari Shankar v. Ram Pyari , A.I.R. 1923 All. 502=45 
All. 441, support the view that the question of the validity of the reference 
is one of the matters to be enquired into by the Judge under para. 15, 
clause (1), Schedule 2, Civil Procedure Code, and his opinion should be 
final on the point, the following cases established the contrary view, (i) 
Kanhya Lai v. Jagannath Pershad , A.I.R. 1921 All. 16 = 43 All. 305 = 60 
Ind.Cas. 857 ; (ii) Gopal Das v. Baijnath, A.I.R. 1926 All. 238 = 48 All 
239 = 91 Ind.Cas. 930. and (iii) Tej Singh v. Ghasi Ram, A.I.R. 1927 All. 
563 = 49 All. 812.” See also Srnyam Lull v. Parshottam , 58 Ind.Cas. 585 = 
18 A.L.J. 241 =42 All. 277 ; Ganga Singh v. Jitwar , A.I.R. 1935 All. 1014 
= 159 Ind.Cas. 441. 


According to Madras High Court an award that is invalid under the 
law governing minors, as where it is passed on a reference out of court 
without the minor being duly represented, comes within the expression “or 
otherwise invalid” in para. 15 (c) of Schedule II, Civil Procedure Code, 
and the court can, for that reason, set aside the award. Lakshminarayan v, 
Ramchandra, 45 Ind.Cas. 763 = 34 M.L.J. 71=23 M.L.T. 89. Paras 14 and 
15 of the Schedule II of Civil Procedure Code enable the court to which 
an award is submitted to reference to give effect to the award if in its 
opinion it is either void, or invalid or illegal. Rad he y Lai v Kanhai Lai 
18 Pat. 193 = (1939) P.W.N. 581 = A.I.R. 1939 Pat. 526. Now it seems that 
legislature in accepting the majority view have rearranged the clause. 
Clause (c) states that an award may be set aside on the ground that an 
award has been improperly procured or is otherwise invalid. 

1303. Party to award can challenge validity of reference in 

appropriate proceedings. — Where there is no valid reference to n bim- 
t.on the award passed would itself be a nullity. Consequently a n mv 
to an award can challenge the validity of the reference in any appropriate 
proceedings apart from the provisions of s. 30, Arbitration Act which 
has no application to such a case. Shckrullah v. Rahamat. A.I.R. ]<M7 
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and restricted meaning of a proceedings instituted in a court of first 
instance by a plaint or in such other manner as may be prescribed. In 
other words Court for the purpose of Arbitration Act means a Civil 
Court having jurisdiction to decide, as a suit, the question forming the 
subject-matter of the suit. I his is not a power possessed by an appellate 
couit as such, and therefore, an appellate court is not competent to make 
a reference to arbitration under s. 23. Shuk Rulla v. Rahamat Bibi, 
supra. Where there is no contrary intention expressed relying on which, 
it is not open to the party to resile from or revoke the reference, the 
reference is irrevokable unless the bear of the court is taken. Dulan v. 
Rajendra , A.I.R. 1959 All. 710. 

1304. Sections 30 and 32. —Whereas s. 30 deals with the grounds 
on which an award can be set aside, section 33 is the procedural section 
winch lays down the procedure to be followed in taking an application 
either for the purpose of setting aside an award or for purpose of setting 
aside an arbitration agreement. It is futile to attach importance to the 
fact that s. 33 does not in terms refer to an application to set aside an 
award, llut when a party makes an application challenging an award the 
result of the challenging it successful must be the setting aside of the award. 
Saukur v. Amntlal , A.i.R. 1954 Bom. 293. Section 30 does not deal with 
applications to set aside an award at all. It deals with powers of the 
court when an application is made to set aside an award. But when a 
court wants to decide what is the right of a party to apply to set aside an 
award and what procedure he should follow, then the court has got to 
turn to s. 33. Thus the Arbitration Act, contemplates only to one applica¬ 
tion to set aside an award and to such an application Art. 158 of the 
Limitation Act applies. Ibid. ; see also Hartimal v. Hiralal, A.I.R. 1954 
Bom. 243. A court has no jurisdiction to condone delay which a party 
may make in filing an application under s. 33, as section 5 of the Limita¬ 
tion Act has not been made applicable. A.I.R. 1954 Bom. 243. If the 
award directs a party to do an act which is prohibited by law or if it is 
otherwise patently illegal or void it would be open to the court to consider 
this patent defect in the award suo motu, and when the court acts suo 
motu no question of limitation prescribed by Art. 158 can arise. Ibid. 
see also Russell 15th £dn., p. 263. But see Umadutt v. Chandrao , A.I.R. 
1957 Bom. 94 = 48 Bom.L.R. 675. An application under s. 30 is not 
maintainable on the ground that there is no valid reference or no reference 
at all and consequently the arbitrators had no jurisdiction to make the 
award. The proper application to make in such a case would be an 
application under s. 33. The award in such a case cannot be said to be 
“otherwise invalid” or “improperly procured.” Shah v. Ishar, A.I.R. 
1954 Cal. 164 referred to Full Bench reported in A.I.R. 1956 Cal 321=60 
C.W.N. 471 (F.B.) ; but see Nenuram v. Ram Chander, 9 D.L.R. Ajmer. 

11 ; Gaja Sinva v. Sujat Ali, 9 D.L.R. Hyder 15. 

1305. Award not executable for want of registration—Setting 
aside of. —Failure to register an award which requires to be registered 
under s. 17 (1) (b) of the Registration Act, is not a ground upon which 
it can be set aside. As execution cannot be proved upon the unregistered 
award, the court has power to order its removal from its file. Anandi Lai 
v Keshadeo, I.L.R. (1945) 2 Cal. 526 = A.I.R. 1949 Cal. 459. 

1306. Portion of award void. —If notwithstanding some portion 
of an award is void, the remaining part contains a final and certain 
determination of every question submitted, the valid portion may frequently 
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be maintained and void part rejected, Anandilal v. Keshabdeo, A.I.R. 
1949 Cal. 549 ; Stone v. Philips, (1837) 4 Bing. N.C. 37=7 L.L.J. N.S. C.P, 
54 = 44 R.R. 645 = 6 Dowl. 247; Russell, 15th Edn., 268. The bad 
portion, however, must be clearly separable in their nature in order that 
the award may be good for the residue. Anandilal v. Keshablal, supra; 
Thirutnalai v. Nanjappa, A.I.R. 1947 Mad. 266, Tandy v. Tandy , (1841) 9 
Dowl. 1044=61 R.R. 845 ; Auriol v. Smith, (1829) 1 Turn 8c R. 121 When it 
is so separable only the faulty direction will alone be set aside. Caledonian 
Ry . v. Lockhart , (1860) 3 Maq. 808. Prestige & Cor., Ltd. v. Brettel, 
(1938) 4 All. E.R. 346=55 T.L.R. 59. If the bad portion of the award is 
not separable from the valid portion in that case the award will be 
altogether avoided. Bowes v. Ternie ,1938) 9 My. Co. 150 ; BucclencH 
v. Metropolitan Board Works (1870) L. S. Ex. 221 ; Chiman Lai v. 
Uayabhat, A.I.R. 1938 Bom. 422= 177 Ind.Cas. 211 ; Anandilal v. Keshab 
Deo, supra; Ch. Bachchanlal v. Norottam Dutt, A.I.R. 1933 All. 59=143 
Ind.Cas. 423. It does not appear why if the reference and the award 
consists of distinct and scveial parts, the valid portion should not be 
upheld. Chidambaram v. Subramanian, A.I.R. 1953 Mad. 492 = (1952) 
2 M.L.J. 524. 

1307. Two separate awards as contemplated by the bye-laws of 
the Association. —A seller and buyer under certain contracts who were 
members of Yarn Merchants’ Association referred five contracts to arbi¬ 
tration of two arbitrators. The arbitrators agreed regarding two contracts 
but disagreed regarding the remaining three contracts. The arbitrators 
made two awards, (1) with respect to the two contracts on which they 
agreed and (2) respecting the three contracts on which they disagreed. 
The matters relating to the three contracts where there had been disagree¬ 
ment were referred for decision to the umpire. The terms upon which 
the reference to arbitration was made were contained in the Associations’ 
arbitration bye-laws one of which provided that the arbitrators or umpire 
should have power to make an interim award or awards. The umpire 
made an award regarding the three contracts referred to him. An 
application was made under S. 30 for setting aside the award on the 
ground that the umpire was wrong in taking up the reference with regard 
to the three contracts alone and should have taken cognizance of the 
whole of the matters of the arbitration including the other two contracts. 
Held, that the award which the arbitrators made relating to the subjects 
upon which they disagreed was an interim award as contemplated by 
the bye-law of the Association. That having been made, the arbitrator 
proceeded to make another award reflecting their differences which 
required consideration by the umpire. In these circumstances it is quite 
unnecessary for the matters upon which the arbitrators had agreed to be 
referred to the umpire. Hence the award could not be set aside on the 
ground that the umpire did nor take tip all matters. Ratha Krishna 
Murty v. Chengalraya, 1948 M.L.J. 164 = A.I.R. 1948 Mad. 365=61 L.W. 

157. 

1308. Dismissal of application for revision—Bar of fresh appli¬ 
cation under this section. —From a decree passed on an award, an 
application in revision is filed. This application was dismissed. The 
applicant then filed an application in the lower Court purporting to be 
one under Ss. 30 and 31. In this application he sought to reagitate the 
matters which he had raised in the revision application. Held, that hd 
could not do so. Mahideen v. Pathuma, A.I.R. 1947 Mad. 410. 

1309. Objection to award—Question of fact raised in High 
Court. —The question whether a person was or was not allowed 
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inspection of the books of account and that the arbitrators did not take 
into consideration the alleged false entries made by the respondent or 
that the arbitrators did not allow the applicant to place his case properly 
are questions of fact. United Printing v. Kishore Lai, A.I.R. 1956 Cal. 
593 = 97 Cal.L.J. 267; 98 Cal.L.J. 73. 


Misconduct—Commercial arbitration—Award in violation 
of natural justice. —Where the award has been made by the arbitrator 
in breach of the agreed procedure, the applicant is entitled to have it 
set aside, not because there has been necessarily any breach of the rules 
of natural justice, but simply because the parties have not agreed to be 
bound by an award made by the procedure in fact adopted. An award 
obtained in violation of the rules of natural justice even where there 
is no breach of the agreed procedure would be set aside on the grounds 
of public policy, as for instance, where an arbitrator manifested obvious 
bias too late for an application for his removal to be effective before he 
made his award. 


If there is an express term in the arbitration agreement authorising 
the particular procedure impugned the court will not set aside the award 
except upon the grounds of public policy, which may include violation 
of the rules of natural justice. Where there is no express written term 
relating to the point of procedure impugned, the court has to ascertain 
the term to be implied, which it does from the language the parties have 
used, in their written agreement, the provisions of the Arbitration Act, 
the surrounding circumstances, and particularly any custom or trade 
practice which must be taken to be incorporated in their agreement. A 
custom or trade practice is not, however, to be incorporated in an agree¬ 
ment if it is unreasonable. 

It is misconduct for an arbitrator to hear evidence or receive argu¬ 
ment on behalf of one party in the absence of the other ; the court will 
not imply a term permitting him to do so ; and where evidence or 
argument is so received it is immaterial whether it in fact affected the 
arbitrator’s decision. The rule that an arbitrator must not receive 
evidence or argument in the absence of one of the parties, whether it be 
regarded as misconduct or as a term to be implied in the arbitration 
agreement, applies even to evidence or agreement given, not on behalf of 
either of the parties but by a disinterested stranger. 

If parties or their arbitrators have selected an umpire, presumably 
because they have confidence in his expert knowledge and independence, 
there is nothing unreasonable, in their agreeing that the tribunal to whom 
they appeal for his decision may consult him without the parties being 
present, thus in effect making him an advisory but non-voting member 
of the tribunal of appeal. 

A custom or trade practice may be excluded bv the express terms 
of the contract or by necessary implication from those express terms. 
London Export Corporation v. Jubilee Coffee, (1958) 1 W.L.R. 271 
digested in Madras Law Journal, Digest 1958 pp. 44, 45. 

1311. Misconduct or not—Illustrative cases.—Normally the court 
is not concerned with the merits of the decision given by the arbitrators 
(1861) 5 L.T. 507. It is open to them to accept the story of plaintiff or 
defendant and on that ground an award cannot be set aside as being 
perverse. 'Tiharam v. Hansraj. I.L.R. (1954) Nag. 589 = 1954 Nag.L.J. 
204 = A.I.R. 1954 Nag. 241. An arbitrator who has given notice of the 
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proceeding to the parties is entitled to proceed ex parte if one does not; 
choose to appear. A second notice that he would proceed ex parte is 
not necessary. Dovilal v. Lull , A.I.R. 1954 All. 244 = 1953 A.L.J. 670. 
It is the fundamental principle of natural justice that arbitrators who 
are enjoined to act jointly must act together. Chagan Lai v. Weevan 
Lai, A.I.R. 1954 Nag. 263 = I.L.R. (1954) Nag. 581 = 1954 Nag.L.J. 556. 
Because under the terms of the arbitration agreement it is open to the 
arbitrators to decide the case without examining any it does not follow 
that when they consider it necessary to take the statements of parties 
or witnesses for the disposal of the case, they are free to take statements 
in the absence of any of the parties. Taking evidence of parties or their 
witnesses behind the back of the other parties amounts to misconduct. 
Tikaram v. Hansraj, I.L.R. (1954) Nag. 589. While the arbitrator must 
give a specific finding on each of the separate claims referred to him, he 
need not give a specific finding on each of the issues necessary for the 
just decision of a particular claim. Failure to do so will not, therefore, 
amount to misconduct. Gulab Chand v. Chamber, A.I.R. 1954 Ajinii 
21. Arbitrators occupying a quasi-judicial position, which they do, ask 
for information during the conduct of the proceeding from third parties 
without any reference to the parties before them, and if they do so, such 
a conduct on their part would amount to misconduct, even apart from 
any other consideration. Though the strict rules of evidence are not 
applicable to arbitration proceedings ; there is a thing known as natural 
justice and it would be repugnant to the fundamental conception of 
(natural justice that evidence should be allowed to go in without calling 
the person whose evidence is admitted, and without allowing the parties 
to test such evidence bv cross-examination. Hysein v. Kisardeo, A.I.R 
1954 Cal. 111=92 C.L.J. 224. Verbal notice by arbitrators to party of 
the arbitrations of proceeding before them is sufficient. Gorumurthy 
v Narasimha, A.I.R. 1954 Orissa 234. 


If an award is given in regard to the subject-matter of the suit itself, 
which is clearlv separate and severable from the other matters decided 
in the award, there is no reason why the award shall not be upheld to 
the extent that it relates to the subject-matter of rhe suit. If. however, 
the pronouncement of the arbitrators is such that matters bevond the 
scope of suit are inextricably bound up with matters falling within the 
purview of the litigation, the court would he unable to give effect to the 
award. Dasnram v. Balchand . A.I.R. 1957. Assam 165 ; see'also. A.I.R. 1914 
P.C. 105 = 27 M.L.J. 181. A valid award made bv an arbitrator on 
reference under S. 86 of Bengal Co-operative Societies Act operates to 
extinguish and merge the claims and dispute referred to arbitration and 
is final and binding upon the parties. On the making of the award the 
arbitrator becomes functus offirin and has no jurisdiction to entertain a 
second reference Thereon. The second award made on such a reference 
is without iurisdiction and is a nullitv. Nalini A fohan v Mai da Co 
operative. 60 C.W.N. 572 = 97 C.F.J. 146 = A I R. 1957 Cal. 23. 

T \\ c Partiality of one of rhe two arbitrators cannot vitiate the award 
when the award is not made bv the arbitrators at all but is made by an 
independent umpire to whom the matter has been referred for decision 
on a d.fTerence of opinion between two arbitrators who did not express 
any view in writing except stating that thev have disagreed K r 
Insurance v. Union of India, A.I.R. 1956 Cal. 11 ^ ' F ' 
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Order 7, Rule 7, Civil Procedure enjoins that where the plaintiff 
seeks recovery of money, the plaintiff must state the precise amount 
claimed. The Arbitrators however, are not bound by this technical rule 
of pleading. But where no specific sum is claimed and the particulars 
of the claim are not given in statement the arbitrators may be guilty of 
misconduct if they make an award for a definite sum of money without 
calling for particulars of the claim and without giving opportunity to 
the other party to meet the specific case. Jukgilal v. International , 59 
C.W.N. 730 = A.I.R. 1955 Cal. 65. 

Even if a party to an arbitration agreement does not succeed in 
establishing personal turpitude on the part of the arbitrators, yet if he 
establishes that there was such a “mishandling of the arbitration” as to 
result in substantial miscarriage of justice the court shall set aside the 
award. Sheodutt v. Pandit, A.I.R. 1955 Nag. 116 = I.L,.R. (1955) Nag. 
224 = 1955 Nag.L.J. 258 (D.B.) relying on (1914) 2 K.B. 478 (485). 
Even though the arbitrators are not bound to meticulously copy the 
procedure of a court, yet they are not free to depart from the rule that 
no enquiry into the case should be undertaken behind the back of the 
party. Sheodutt v. Pandit, supra. Where one out of the five arbitrators 
dominates the proceeding and takes undue advantage of the two illiterate 
arbitrators, and- all the arbitrators do not jointly deliberate in the 
proceedings or in the making of the award, the whole award becomes 
vitiated. Ibid. When award is jointly given by all the arbitrators but 
after it some only altered it by addition of material portion, the award 
is. void if the addition is material and inseparable portion of the award. 
Ibid. 

It is no misconduct on the part of arbitrators appointed to make 
partition of the properties of the parties where they did not decide the 
thika rights in the village held jointly by the parties. Misri Lai v. 
Bhagwati Prosad, A.I.R. 1955 All. 573. 

Merely calling upon one of the parties to appear on any date, so 
that he may be informed about what he has to do next time would not 
constitute that misconduct which would entitle a court to thro ™ 
entire award. Chouthmal v. Ram Chandra , A.I.R. 19.>5 Nag. 2o— . 
(1955) Nag. 100. 

A court will not set aside an award merely because the arbitrator 
have taken advice from a counsel where there is nothing to show that 
it was irregular. Advice from counsel can certainly be taken on matters 
on which °thc arbitrators find themselve at a loss in view of the com- 
ploxities of rhe law. Ibid. See also. A.I.R. 1931 P.C. 289 ; 3 I.A. 209 ; 
(1888) 13 A.C. 770. Where the arbitrators were putting up at the house 
of one of the parties to the arbitration which enabled them to enter a 
private conference on an important topic with that party to the exclusion 
of the others, it has been held that this constituted misconduct which 
would entitle the court to refute to accept the award. Chouthmal v. 
Ram Chandra , (supra). 

Where parties to a dispute have chosen an arbitrator and have 
agreed to refer the matter in dispute to him. Whether on facts or law 
anv award given bv him is binding on the parties provided he has 
applied his mind to the matters in dispute and has applied the principles 
of natural justice in arriving at his conclusion. The court will not 
interfere with any finding of an arbitrator merely because they would 
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have come to a different conclusion upon the materials on record 01 
because the arbitrator has taken an erroneous viewf of the law with 
respect to any point referred to him for adjudication. But where an 
arbitrator has been chosen by reason of his skill or technical knowledge 
for the determination of disputes, which require from him the exercise 
of that skill and technical knowledge which he) as a technical man is 
expected to give, it will be incumbent upon the arbitrator to arrive at 
a conclusion after reasonable exercise of that skill and ability. Amur 
Chanel v. Mooshabhai , I.L.R. (1954) Hyd. 677=A.I.R. 1955 Hyd. 213. 

It is true that Lite Arbitration Act does not provide for the procedure 
to be followed by the arbitrators. Even so it is well settled that the 
arbitrators are bound to apply the principles of natural justice. One 
ol those principles is that nothing prejudicial to a party shall be done 
behind his book or without notice to that party. Therefore, by accept¬ 
ing entries in the account books which were disputed by a party, after 
examining the account books behind his back, the arbitrators contravenes 
the principle of natural justice and are guilty of legal misconduct 
6 ahasrabudhe v. Cadre, 1958 Nag.L.J. 333 = A.1.R. 1959 Bom. 39 . In 
deciding as to the admissibility of evidence tendered, the arbitrator must 
act honestly and judicially, and, if while so acting, he decides erroneously 
that evidence is or not admissible, that is not in itself a misconduct, and, 
as with other mistakes, his award will not be set aside on that ground," 
unless the error appears on its face. Velore Electric v. State, 72 M L w" 
307 = (1959) 1 M.L.J. 318. ' ' ‘ 


give ^direction C *in' ™‘f° nduct . OI * l * e P ait the arbitrators where they 
give direction in their award touching the persons who are not nartirs 

efote them or on subject-matter not referred to them. But if there are 

bevnnT- ln the whkh are within the jurisdiction and wWch are 

thJ d , J uris ^ ,ct * on antJ the Y are separate, then the court can ignore 
ol .lfe° r which was without jurisdiction and pass a decree in terms 

v Rajcndra X I R TqXs aII , Jur i!?. iction , of the arbitrators. Dulan 
i i * ^•* - **-- 1All. /II. When the price is fixed fnr Hi#* 

f.°° dS i a S ree * nent between the parties is superseded by a notification 
issued by the Central Government fixing a ceiling price lower than the 
contract price. Held, that the controlled price would Lein the 
contiact and it would be a misconduct on the part of the arbitrator to 
award damages at the contract rate to the party supplying goods 
L R k ^ ndan & CfK v - U***on of India , A.I.R. 1961 Pun j. 136 -G^Pun \ 


ronJ 312 ’ • Clause (c) Illustrative eases. —The principle of proper 
hCnJT hor° n - haS JC r n apP !* cd by «> arbitration proceedings 

hough there is no dcf.n.te rule or provision compelling such representli- 
tion On an insolvency the entire property vests in the Receiver It is 
therefore incumbent upon the parties before the arbitrator to give notice 
to the Official Receiver, when one of the parties is adjudged an insolvent 
pending the arbitration. Where in an arbitration upon reference in 
suit admittedly the plaintiff has knowledge of the insolvency of one of 
the defendants but does not take any steps to bring the Official Receiver 

xu'tvs h „ h • b ~ k 

;u turn. I be argument that the Ollicial Receiver would not be'prej’udiced 
as he could raise all the contentions open to him before the comt made 
I tltticc Oil the awaid has no merits because it docs not take into considera 
..on the scope of enquiry before the court after the award is filed The 
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Official Receiver can seek to set aside the award only on specified grounds. 
He cannot either plead or attempt to prove that the award was wrong on 
iacls and was not supported by tlie evidence in the case. Thonapaau v. 
Kothamsan, I.JL.R. (1954) Mad. 65 = 67 Mad.L.W. 79 = 1954 Mad. W.N. 70 
= (1954) 1 M.T.J. 287, (D.B.) In contracts with Military Department 

agreement to reler disputes to arbitration of military officer, the arbitra¬ 
tor cannot be said to have secret interest in subject-matter of submission 
or in any party. Commander v. Armugam, I.JL.R. (1953) Mys. 480 = 
A.l.R. 1954 Mys. 46. 

Where an error, whether of fact or law appears oh the face of an 
award, the award will be remitted or set aside unless the error is immaterial 
to the decision. The rule will not, however, be applied where the parties 
have specifically referred the question of law to arbitrators. Thus where 
an umpire reopens a matter which had been concluded between the 
parties by the award of the previous umpire which the party had accepted 
without challenge, and coming to the conclusion that the previous umpiie 
was wrong, bases his own award on his own contrary conclusion, the 
umpire commits an error patent on the face of the record which justifies 
setting of the award. Union of India v. Allied Trading , A.l.R. 1956 Punj. 
7. 

An appointment of arbitrator or arbitrators according to the Rule 
VI of the Tribunal of Arbitration of the Bengal Chamber of Commerce 
is not an invalid appointment and an award given by them is not invaiia- 
Rajputana Trading v. Jute and Gunny Brokers, 94 Cal. L..J. ^ 

1955 Cal. 335. 

Where a party to an arbitration having? a clear knowledge of the 
circumstances on which he might have founded an objection to the arbi¬ 
trators proceeding to make their award, did submit to the arbitration 
going on and allowed the arbitrators to deal with the case as it stood 
before them, taking his chance of the decision being more or less favourable 
to himself it is too late for him after the award has made, and on the 
application to file the award, to insist on that objection to the filing of 
the award. Chouthmal v. Ramchandra, I.L.R. (1955) Nag. 100 = A.l.R. 
1955 Nag. 126. 

The arbitration agreement furnishes as the source and prescribe the 
limits of authority of the arbitrator, and the award, both in substance 
and form must conform with the submission. Manifestly, therefore, where 
the arbitrator misdirects himself and exceeds the scope of his authority, 
the award cannot be sustained. Anything done by the arbitrator beyond 
the terms of reference would be without jurisdiction whether it be called 
misconduct or not. He is not at liberty to proceed to arbitrate on some¬ 
thing not covered by the agreement or terms of reference. Indian Mineral 
v. Northern India Lime , A.l.R. 1958 All. 692. Where arbitrators decide 
matters outside the reference, the award is invalid. Srimar Chemical v. 
Union, A.l.R. 1958 Him.Pra. 20. 

Where the parties have imported into this contract the arbitration 
clause as provided for the members of the Hyderabad Stock Exchange, the 
rules of the Stock Exchange are as much binding on the contracting non- 
member as they are on a member and equally binding on those who derive 
authority thereunder. They cannot be therefore contravened without 
affecting the binding authority of the arbitration. An award is not valid 
if an arbitrator has been appointed in contravention of these Rules. 
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1313. Objection to award—Limitation.—Act 158 requires that any 
application for the setting aside of an award or tor having it 
remitted for reconsideration should be made with 30 days of the 
service of notice of the fding of the award. Mahomed v. Subramanyam, 
A.I.R. 1957 Mys. 78. The circumstance that on the date on which the 
counsel filed a vakalatnama, the court granted time to file objection would 
not save limitation, if the objection were filed beyond limitation. Ibid.; 
see also Basanta Lai v. Surendra Prosad, 1957 B.L.J.R. 94 = A.I.R. 1957 
Pat. 417=I.L.R. 36 Pat. 57. If a party wishes to avoid the effect of the 
agreement or award, he must strictly comply with the provisions of law. 
Kawal Singh v. Baldeo, 1957 M.P.L.J. 387 and 713 = I.L.R. (1956) Nag. 
680 = A.I.R. 1957 Nag. 57. 


1314. S. 30, Sell. 1, cl. 2.—Under cl. 2 of Schedule I of the Arbi¬ 
tration Act an umpire can only be appointed if there are even number 
of arbitrators and the arbitrators themselves would appoint him as an 
umpire. Where the reference is to three arbitrators, actually appointed 
by the parties and one of them is called the Sarpanch who is in the position 
of a chairman, he is not ail umpire as contemplated under the Schedule 
I of the Act. Dulari v. Rajendra, A.I.R. 1959 All. 711. 

31. ( 1 ) Subject to the provisions of this Act , an award may 
... be filed in any Court having jurisdiction in 

mis ic ion. matter to which the reference relates. 

( 2 ) Notwithstanding anything contained in any other law 
for the time being in force and save as otherwise provided in this 
Act , all questions regarding the validity , effect or existence of an 
award or an arbitration agreement between the parties to the 
agreement or persons claiming under them shall be decided by 
the Court in which the award under the agreement has been, or 
may be, filed , and by no other Court. 

(3) All applications regarding the conduct of arbitration 
proceedings or otherwise arising out of such proceedings shall be 
made to the Court where the award has been, or may be, filed, 
and to no other Court. 

(4) Notwithstanding anything contained elsewhere in this 
Act or in any other law for the time being in force, where in any 
reference any application under this Act has been made in a 
Court competent to entertain it, that Court alone shall have 
jurisdiction over the arbitration proceedings and all subsequent 
applications arising out of that reference and the arbitration 
proceedings shall be made in that Court and in no other Court. 

1315. N.B.—This section is new and has been enacted according 
to the recommendation of the Civil Justice Committee’s Report which runs 
as follows : “What seems to be most required is that in the case of every 
arbitration one court and one only should be the forum in which all 
questions relating to the validity of the award should be finally deter¬ 
mined.”— Report of the Civil Justice Committee , para. 13. 

1316. Scope of the section.—This section deals with jurisdiction. 
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It provides that all matters relating to a single reference shall be before the 
same court, and that where there is a choice of forum ,t shall be determined 
by the first application made to a court in relation to a reference.—-A ,oo 
Clauses: see also Bengal Jute Mills v. Jewra/, IX.R. (1943) 2 Cal. 392- 
A I R. 19-14 Cal. 304; Deoki Nandan y. Basant Lai, A.I.R.1941 Cal. 

I I R. (’194112 Cal. 12 = 190 Ind.Cas. 351 ; Rashid v. Moolchand, A I R 194.. 
Mad 271 ; Satyanarain v. Venkata, A.I.R. 1948 Mad.436. This section is not 
an enabling section. Ibid. This section provides a special procedure for 
filing awards in matters referred to arbitration without the intervention 
of courts and to have decrees passed according to the award. Fill g 
awards under para. 20 of Schedule II. Civil Procedure Code was only 
an extra and special statutory right conferred on parties under particular 
conditions imposed by that paragraph. The provisions in para. -0 di 
not constitute any bar to a regular suit to enforce the 'right "cated by an 
award Krishna Iyer v. Si tbbamal Iyer, A.I.R. 1932 Mad. 462 —(19.-) 
M.W N. 234 = 62 M.L.J. 550 = 35 M.L.W. 565 = 55 Mad. 689 = 139 Ind.Cas. 
877 “Section 31 deals with jurisdiction. Subjection Ml deals with the 
forum for filing awards. Subsection (2) provides that all questions 
relating to the validity, effect or existence of an award or an arbitration 
agreement shall be decided by the court in which an award under the 
agreement has been or mav be filed and hv no other court Sub-section 
f.3) states that an application relating to the conduct of the arbitration 
proceeding shall be made to such court. Sub-section (4) makes it clear 
that that court alone shall have jurisdiction over the arbitration P«>cee- 
dings and all subsequent application arising out of a reference and the 
arbitration proceedings shall be made in that court and in no other. 
Per Chatleriee J in Bairana v. Aaarwal. A I R 1950 C.al. 267. See also 
Pratal, v. Ber'han, M940) RT> 20 = M940) A.W.R. fB.P.) 16 Subjection 
14) refers to arbitration made under the express provision of the Act and 
does not refer to application made under Civil Procedure Code and S. 43 
m Of the Act. so an application bv arbitrator that parttes be informed 
that the arbitrators will enquire into the disputes on certain date and 
that parties if advised mav summon witnesses on certain f, £ tc ** n ?* ™ 
application under the Act. Falehrhand v. Mot,ram. 55 P-L.R W-A1R. 
1953 Piini 105 So now under this Art an award must be filed in rotnt 
(Vide S 14) and the court is to pronounce iudgnienl according to the award 
if not objected and upon the judgment so pronounced a decree shall 
follow (Vide S. 17). A simple award is not enforceable either bv suit 
o- bv execution. The old eases to this effect have been made obsolete 
;,V the new Act. It is now very important that an award should he filed. 
Findings of arbitrator not controverted bv evidence on 1-cbalf of the pairs 
challenging must be taken to be correct, rhidambaran v Subramanta, 
11952) 2 MI.-T- 524 =65 Mad.T.W. 9R0 = A.T.R. 1953 Mad 49-. 


1317. Section 14- ?»n«1 13—Soono of—Simremp Court’s decision. 

—Tn Kumbha Afawji v. Dominion nf India. A.I.R. 1953 S.O. 313 — (1953) 
S.C.T. 438 = (1953') 1 M.L.T. 811 - 1953 M.W.N. 609=1953 S.C.R. 878. the 
the awards were filed in the Gauhati Court as well as in the original side 
of (he Calcutta Hieh Court. Tn the a hove rase the follow*!!!** 3 miostions 
were decided hv their Lordships of the Supreme Court, namely : (H 
Whether the appellant had the authority of the umpire to file the award 
on his behalf into court in terms of S. 14 f2^ the Arbitration Act : (2) 
whether in view of Sub-section (3) of S. 31 of the Act it can he said that 
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the awards were filed in the Calcutta High Court earlier than in the 
Gauhati Court and (3) whether the scope of S. 31, sub-section (4) of the 
Act is limited to applications under the Act during the pendency of the 
Arbitration proceedings only. As regards the first point the Supreme 
Court held that under S. 14 (2), the actual filing by the umpire is not 
essential, it is sufficient if the umpire causes the award to be filed. Where 
in i esponse to a notice issued to him by the court, the umpire forwards 
to the court the award by post, there is sufficient compliance with S. 14(2). 
Section 14 (2) clearly implies that where the award or a signed copy 
thereof is in fact filed into court by a party he should have the authority 
of the umpire for doing so. Where the copies of the award are handed 
over by the umpire to both the parties, it cannot be assumed that the 
mete handing over the awards necessarily implies the authority of the 
umpire to file the same into court on his behalf. The authority is to be 
specifically alleged and proved. In the absence of such an authority, filing 
of the award by the party cannot be the filing by the umpire. 

As regards second question the Supreme Court observed : "As regards 
the second question, namely, as to whether with reference to the terms of 
S 31, sub-section (3) the awards should be held to have been filed earlier 
ir. Calcutta Court or. in Gauhati Court, the view taken by the learned' 
Commercial Judge was that the filing in the Calcutta Court must be taken 
to have been earlier. For the purpose of the consideration of this question 
it may be assumed that that filing was under the authority of the umpire. 
The learned judge was of the opinion that filing of the awards in the 
Gauhati Court, must be taken to have been made on 3rd September when 
in pursuance of the prior order of the Subordinate Judge dated 24th 
August, 1940, the present respondent filed into Court the original awards 
with him. . In coming to this conclusion the learned Judge ignored the 
fact that on 18th August, 1949 the umpire in response to the notice 
previously issued to him forwarded to the court signed copies of the awards 
and that the same were in that court on or before 24th August, 1949. 
This seems in terms, to be sufficient compliance with the provisions of 
S. 14, subsection (2) which only requires that on the directions of the 
court the original award or the copy thereof should be caused by the 
umpire to be filed into it. The learned Tudge stated that he was not 
aware whether the copies sent to the subordinate Judge were signed copies 
or not. The learned Tudere failed unfortunately to notice that the umpire 
himself in his letter dated 18th August, 1949 stated clearly as follows : 

As directed by you I am sending herewith copies of the same (awards) 
signed by me.* The learned Judge was also inclined to think that the 
mere forwarding of the awards does not amount to the filing of them. 
Here again, the learned Tudge has overlooked that under S. 14, sub-section 
(2) the actual filing by the umpire is not essential, but that it is sufficient 
if the umpire causes the awards to be filed. It is not suggested that 
sending by post in complaince with the notice is not such ‘causing.* 

"It appears to us, therefore, clear that the filing of the awards 
in the Gauhati Court must be taken to be on 24th August, 1949. 
So far as the Calcutta Court is concerned, though no doubt the awards 
were put into that court by the appellant’s solicitor on 17th August, 1949, 
it appears clearly from the notes issued by the Registrar dated 30th August, 
1949, that the awards were treated as filed only on 29th August. 1949. 
Paragraphs 8 and 9 of the respondents* affidavit filed in the Calcutta 
Court on 24th November, 1949, contain categorical assertions that so 
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application under the Act was m ,h*. i J^ 40, ? PpI es onI >' where the first 
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lust application is made after the comnlft* 1 % p * esent one where such 
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dld not deal with the question The trial c jearned Judge on appeal 
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made during the pendenev of a 1 1 elated only to an application 

*»\? . learned" Judg™;r ,cd f the phr"" •?„ " 1 ^? ti0 "'---:--- A PP S1W,ul y 
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foi clothing a single court with offer rivo / he necessity 

to bring about bv the combi/ed operation If ^elhre ,,,risdi «? on a " d 
avoidance of conflict and scramble is equally essential Jh niovismns the 
arises during the pendenev of the arbitration or ‘ l ' vhc ? hcr d,e question 
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as meaning 'm the course of a reference.’ Y clcnce 1S to he taken 
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“It may be noticed that the Arbitration Act deals with arbitration' 
of three different categories (1) arbitration without intervention of the 
court, dealt with in Ss. 3 to 19 comprising Chapter II . (2) an arbitration 
with the intervention of the court where there is no suit pending provided 
in S. 20 which is a separate Chapter III : and f31 arbitration in suits dealt 
with in Ss. 21 to 25 comprising Chapter IV. The jurisdiction as regards 
the latter two classes of arbitrations in respect of certain mat¬ 
ter is provided in the very provisions relating to those two classes 
of arbitrations, that is S. 20. sub-section fl) and section 21. Subsection 
( I) of S. 31 appears to refer only to the first class. It mav, therefore, have 
been possibly suggested that sub-sections (2), (3) and (4) refer only to 
this class. But no such position has been taken before us. Indeed, 
having regard to the wide language employed in these sub-sections it has 
been assumed that sub-sections (2) and f3) cover all three classes in all 
thier stages. If so. is there anv sufficient reason to think that sub-section 
(4> was meant to have a very restricted operation ? On the view of this 
sub section suggested for the appellant, not onlv would an application made 
after the award was pronounced be excluded from sub-section f4) but also 
at: application made before the commencement of the arbitration i.e., for 
the filing of an agreement of reference and for a direction thereupon. It 
must be remembered that S. 31 is one of the group of sections headed 
'General* which bv virtue of S. 26 are applicable to all arbitrations. Unless 
therefore the wording in sub-section f4) of section 31 is so compelling as to 
confine the scope thereof to applications during the pendency of an 
arbirratin, such a limited construction must be rejected. 

“As already stated, the entire basis of the limited construction is the 
meaning of the phrase ‘in any reference* used in sub-section (4) as meaning 
‘in the course of any reference.’ But such a connotation thereof is not 
in anv ordinary sense compelling. The preposition 'in’ is used in various 
contexts and is capable of conveving various shades of meaning. In the 
Oxford English Dictionary one of the shades of meaning of this preposi 
lion is : 

Expressing reference or relation to something ; in reference or regard 
in : in the case of. in the matter, affairs, or province of.. 

Used especially with the sphere or department in relation or reference 
to which an attribute or qualitv is predicated. 

'In the context of S. 31. sub-section f4V it is resonable to think that 
the phrase “in any reference’ means ‘in the matter of a reference.’ The 
^'Ofd ‘reference’ having been defined in the Act as reference to arbitration, 
the phrase ‘in a reference’ would mean ‘in the matter of a reference to 
arbitration.’ The phrase ‘in a reference’ is therefore, comprehensive 
enough to cover also an application first made after the arbitration is 
completed and a final award is made, and in our opinion that is the 
correct construction thereof in the context. We are. therefore, of the opinion 
ihat S .31 Ml would vest exclusive jurisdiction in the court in which an 
application for the filing of an award has been first made under S. 14 of 


the Act.*’ 

Where instead of asking for intervention of the court to direct the 
arbitrators to file the award as required bv S. 14 the petitioner files it 
‘lono- with the plaint then, the question whether the award has been 
properlv filed within the meaning of S. 31 read with S. 14 depends unpn 
whether the petitioner is authorised bv the arbitrators or bv the unip'u. 
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to lile it in court. It the necessary authority is given to him, his remedy 
is to apply lor amendment ol the plaint, to the court where the suit is 
hied, having regard to its jurisdiction under S. 31 of the Act. Dad Khan 
v. Abdul Saniad, A.I.R. i960 Madli. Pra. 65 ; see also A.l.R. 1953 S, C. 



Such a suit cannot be liled in small cause court in as much the 


jurisdiction ol the small cause court is barred under 



40 read with 


2 (c) ol the Act. Ibid. 


1318. Award meaning of. — ' ll appears, however, in s. 31 and the 
subsequent sections which are, for the most part new matters, introduced 
by tlie 1940 Act tfiat tiie woitl "award’' includes oougs award. Section 
51 provides for the filing of an award in a court having jurisdiction in 
the matter to which the reference relates, and then proceeds by sub¬ 
section 2 to say; Notwithstanding anything.Court’. In that sub¬ 

section it is, to my mind, obvious tnat the ‘award’ includes a uogus a waul, 
that an ‘agreement' includes a sham agreement and the word panics 
includes persons alleged to be parties, interpreting it otherwise makes 
coinplere nonsense 1 uo not think 1 need tor me moment trouole to read 

the rest of that section, and 1 now turn to section 32 which provides. 

Notwithstanding.Act.' Again the word ‘agreement’ must include 

a sham agreement, and the word ‘award’ must include bogus award if the 
section is to make any sense. But 1 think the section which most clearly 
ol all shows that Legislature could not have meant the word ‘agreement’ 
to be taken in its grammatical or ordinary sense is S. 33". Uma Dutt 
v. Chandra, A.I.R. 1947 Bom. 94. It is doubtful it the provision of the 
new Arbitration Act can be invoked in aid of or against the validity ol 
an award which was pronounced before this Act came into force. Sukhdeo 
v. Radhika, A.I.R. 1950 Pat. 77. Award not made rule of court has 
no legal existence. Wali v. Ratio, A.I.R. 1960 Pat. 128. But unfiled 
award is not a nullity. Rushraj v. Clive Mills, A.I.R. 1960 Cal. 180. 
One arbitration agreement can produce one or more awards. Same point 
cannot be decided by dillerent awards. Ibid. An award is not compul¬ 
sorily registrable. Hall v. Ratio, A.I.R. 1960 Pat. 128. 


1319. Decree on award—res judicata. —The contention that a 
decree passed not in a suit but in proceedings under Schedule II, Civil 
Procedure Code, does not operate as res judicata, has no force. Hans 
Raj v. Amur Chand, 42 P.L.R. 77 = A.I.R. 1940 Lah. 107. i tide S. 11 
infra; Guru Charan v. Uma, 70 Ind.Cas. 985 = 26 C.YV.N. 940; Wazir v. 
Chum, 7 Cal. 727 ; Chintamallayya v. Thadi, 20 Mad. 89 ; Sashi v. Lalit, 
29 C.VV.N. 633 (P.C.) = 86 Ind.Cas. 245 = 52 Cal. 314 (P.C.). 


1320. Valuation fixed for jurisdiction. —When in an application 
under para. 20, Schedule II, Civil Procedure Code, the value for the 
purpose of jurisdiction is fixed, the valuation cannot be questioned in 
execution proceedings when the objection is not taken in proceedings 
under para. 20, Schedule II or in appeal arisiug therefrom. Basanli v. 


A mirchand , A.I.R. 1936 Lah. 63. 


1321. Award partitioning joint family property—Reference hy 
only some members. —An award partitioning joint family property 
made on reference by only sonic members of the joint-family is valid 
award which can he liled under para. 20, Schedule II. Civil Procedure 
(’ode, and is binding on those members who actually join the reference 
and can be enforced against them. 1 he mere fact that some members ol 
the joint family do not join, does not make the award invalid. Dai la. 
Ram v. Nihali Ram, A.I.R. 1936 Pesh. 96. See also, Jadunath v. Kailash 
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Chandra, 37 Cal. 63=2 Ind.Cas. 414 ; Dharanidhar v. Sakharam, A.I.R. 1921 
Nag. 176 = 71 Ind.Cas. 860; but see, Chhotey Lai v. Madho Bibi,‘ A.I.R. 
1918 Pat. 132 = 48 Ind.Cas. 953. 

1322. Sub-section (1). —Where a reference has been made by a 
Ti 1 ' U « d on section 21 or where an agreement has been filed in court 

u . nde * A 'T 0, the award is required to be filed in that court. In case 

ot arbitration without the intervention of court, an award may be filed 

in any court having jurisdiction in the matter to which the reference 

1 elates. Para 20(1) ot the Second Schedule of the Civil Procedure Code 
enacts : Where any matter has been referred to arbitration without 

t le intervention of a court, and an award has been made thereon, any 
pci son interested in the award may apply to any court having jurisdic¬ 
tion over the subject-matter of the award that the award be filed in 
com t. Court means a civil court having jurisdiction to decide the 
question forming the subject-matter of the reference if the same had 
been the subject-matter of a suit, but does not, except for the purpose 
oJ arbitration proceedings under section 21, include a Small Cause Court. 
/ ide section 2 (c), supra. So a court has jurisdiction to entertain an 
application to file an award or to enforce it as a decree only if it has 
jurisdiction to entertain a suit the subject of which is the subject-matter 
submitted to arbitration. In re Sri Krishna, Khanna A.I.R. 1934 Sind 29 = 
148 Ind.Cas. 977 ; Venkatasaminiappa v. Srinidhi, 63 L.W. 468 = 5 D.L.R. 
(Mad.) 268=1950 M.W.N. 320 = (1950) 1 M.L.J. 709. In the last named 
case Horwill, J. said : “If we have regard to S. 31 (1) to ascertain in 
which court, as the word is defined in section 2(1) the award has to be 
filed, we find that it is the court that has jurisdiction over the subject- 
matter of the award, the omission of any reference to residence being 
presumably for the reason that in filing an award there is no plaintiff 
and defendant." In order to determine which the court having juris¬ 
diction in the matter, you would first of all ascertain what the questions 
are, which form the subject-matter of the reference to arbitration. You 
then proceed to ask . Supposing these questions had arisen in a suit 
which is the court which would have jurisdiction to entertain the suit ? 
That court would be the court having jurisdiction under the Arbitration 
Act also. The court which have jurisdiction would be not the court at 
the place in which the agreemenr was entered into or the defendant 
resides, but the court which would have jurisdiction in respect of the 
questions forming" the subject-matter of the reference. P enhatasaminiappa 

v. Srinidhi , supra. The question of residence would become relevant 
only should it arise out of or in connection with the subject-matter of 
the dispute ; and the reference. Ibid; see also, A.I.R. 1937 All. 208. 
Bachnbhai v. Mohanlal , A.I.R. 1953 Sau. 163. But see Cursetji v. 
Shiv/al, A.I.R. 1943 Bom. 32 = 44 Bom.L.R. 859. The words “court 
having jurisdiction in the matter to which the reference relates" do not 
mean‘"that t j ie COU rt must have jurisdiction over the whole of the matter 
to which the reference relates and the question whether the court has 
jurisdiction over the matter to which the reference relates or not should 
be decided in accordance with the general provisions in the Civil Proce¬ 
dure Code. In the result, if a suit to enforce the award would lie, then 
the application for the award to be filed will lie also and there will be 
no difficulty in a case where the property is situated in different parts of 
India. Vesicant Rao v. Dattatrya , A.I.R. 1940 Nag 191 =(1940) N.L.J- 
71 = I.T.R. 1940 Nag. 225. In the above case the court observed : “It is 
clear that the Khandwa court in British India can have no jurisdiction 
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at all over property situated in the Gwalior State. As regards property 
situated in another district in British India it is clear that jurisdiction can 
be exercised in suits in view ot the provisions of S. 17 Civil Procedure 
Code, and the same applies to property situated in another province as 
is impliedly decided in Nisar Ah v. ALuhammad Ali, A.I.R. 1932 P.C. 172 
= l:w Ind.Cas. 539 = 7 Buck. 324 = 59 i.A. 268 (P.C.).” So where property 
is situated within the jurisdiction of two or more courts, the award may 
be filed in any one of these courts. Vide Kelli v. Frazer, 2 Cal. 445 
(463, 465) = 2 Ind.Jur. 101 ; Venkata v. Suryanarayana, A.I.R. 1941 
Mad. 129 = (1940) 2 M.L.J. 520 = (1940) M.W.N. 1083; Jethanand v. 
Mirabai, I.L.R. (1942) Kar. 36 = A.I.R. 1942 Sind 79 = 202 IndCas. 152. 
Here the selection of forum is given to the applicant who wants to file 
ths award. Vide Zamiram v. Fateh Ali , 32 Cal. 146 (150) ; Ratnagiri v. 
Syed Vava Row than, 19 Mad. 477 (478). So this section was devised for 
the purpose enabling any court having jurisdiction where the matter to 
which the reference relate lies within more than one jurisdiction, to 
direct that the award be filed. Kaghavendra v. Guru Rao, 19 Ind.Cas. 
882 = 15 Bom.L.R. 362 = 37 Bom. 442; but see, Upendranalh Basu v. 
Hit Lai, A.I.R. 1933 All. 380=143 Ind.Cas. 571 = (1933) A.L.J. 741=55 
All. 542 ; V. iV. Krishna lyar v. V. N. Subbarania, A.I.R. 1932 Mad 
462= 139 Ind.Cas. 877 = 55 Mad. 689; Gangadhar v. Lakshman, A.I.R. 
1937 Bom. 211. In the first-named case the court observed; “It was 
argued for the respondents that the question of jurisdiction must be 
decided with reference to provisions of clauses 16 to 20, Civil Procedure 
Code. That contention seems to us to be sound. In order to decide 

whether the court has jurisdiction.it is necessary to determine 

whether the court would have jurisdiction to try a regular suit between 
the parties in which the reliefs claimed were the reliefs granted by the 
award.” The court in India has no jurisdiction over the matter to which 
reference relates, where it is admittedly situated outside India. Murli 
Mai v. Sant Ram, A.I.R. 1929 Lab. 24=10 L.L.J. 500=113 Ind.Cas. 
899. There is no provision either under Civil Procedure Code or the 
Arbitration Act empowering a court to make part of an award a rule 
of court. The award should be looked into as a whole. Nemi Chand 
v. Ke sari mull, A.I.R. 1929 Mad. 31=56 M.L.J. 35 = 29 M.L.W. 227 = 114 
Ind.Cas. 818. Where parties live in a Presidency town and one of the 
properties is situate in it. a suit for partition can be filed in that Presi¬ 
dency town, although other properties are outside India. Arbitration 
Act is, therefore, applicable with regard to award regarding such pro¬ 
perty Ibid. 

The above rule is also applicable in cases under this section vide 
Section 41, infra. See also, Vishindas v. Tcjumal, A.I.R. 1938 Sind 59 = 
174 Ind.Cas. 334. Where part of an award made in arbitration without 
the intervention of court deals with property outside the jurisdiction of 
the court which is requested to file it, if that part is separable without 
distributing the basis and equilibrium of the award as a whole, the 
court may delete that part of it and order the rest to be filed. Gangadhar 
v. Dattaraya, A.I.R. 1937 Bom. 211=I.L.R. (1937) Bom. 338 = 169 Ind. 
Cas. 301 =39 Bom.L.R. 159. See also. Ramlal v. Krishna Chandra, 
A.I.R 1924 P.C. 462 = 83 Ind.Cas 531=51 I.A. 72 = 51 Cal 361 (P.C.) ; 
Amir Begam v. Badruddin, A.I.R. 1914 P.C. 105 = 23 Ind.Cas. 625 * 
Raghavendra v. Gururan , 37 Bom. 442=19 Ind.Cas. 882; Nathan \\ 

88 
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Samson, A.I.R. 1931 Rang. 252 . Kashinath v. Gangabai, A.I.R. 1929 
Bom. 193; Hit Lai v. Upendra, A.I.R. 1937 Pat. 214; Ratan Kuar v. 
Sobha Ram, A.I.R. 1936 Lah. 794 ; Sangat Ram v. Sital Proshad, 164 
Ind.Cas. 543 = 38 P.L.R. 86 = A.I.R. 1936 Lah. 682; Manghan Mai v. 
1 hakuadas, 158 Ind.Cas. 60 = A.I.R. 1935 Sind 184 ; Sripad v. Dattatraya, 
A.I.R. 1939 Bom. 296 = 41 Bom.L.R. 485 = 183 Ind.Cas. 753. Under 
para. 20 of the Second Schedule it was held that the jurisdiction of a 
court to file an award depended on the reliefs awarded by the award, 
it was not open to a party to confer jurisdiction on a court by asking 
for only one relief granted by the award and getting the award filed 
under para. 20, where the other reliefs granted were beyond the com¬ 
petence of the court. Rethnamal v. Ramaswami , 51 Ind.Cas. 53. But; 
under this section the jurisprudence depends on “the matter to which 
the reference relates” as such the parties can regulate jurisdiction by 
choosing the matter under reference. Where the dispute submitted to 
arbitration involves the determination of right to or interest in immovable 
properties situated outside the jurisdiction of the court, the court would 
(have no jurisdiction to file the award. Firm Assandas v. Aildas, A.I.R. 
1934 Sind 183 (2)=158 Ind.Cas. 300 ; Asmatulla v. Forbes, A.I.R. 1934 
Lah. 652; Dakumal v. Khajumal, A.I.R. 1931 Sind 47 = 131 Ind.Cas. 
182 = 25 S.L.R. 204. Where the mortgaged property which was involved 
in the award is situated at Sialkot, the court of the District Judge at 
Amritsar has no jurisdiction to make an order filing the award, inasmuch 
as if the subject-matter submitted to arbitration were the subject of a 
suit, the suit cannot be instituted at Amritsar. Gopichand v. Khazan- 
chand A.I.R. 1938 Lah. 226 = 40 P.L.R. 598 = 178 Ind.Cas. 240. 

Where all the immovable property dealt with by the award is within 
the jurisdiction of the court and so also the parties to the award, the 
mere fact} that the business which is one of the subject-matter of the 
award is carried on by the parties at a place not within the jurisdiction 1 
of the court is not sufficient to oust the jurisdiction to entertain an 
application under para. 20 of Schedule 2. Vishindas v. Tejumal, A.I.R. 
1938 Sind 59=174 Ind.Cas. 334. A Karachi court has jurisdiction to( 
ehtertain a suit to file an award, based on a contract, entered into out¬ 
side Karachi, under which the goods purchased are examined and 
passed as to quality, weight, condition and admixture in Karachi. Louis 
Dreyfus v. Aroomal, 4 Ind.Cas. 1151=3 S.L.R. 164. An agreement was 
entered into in Amritsar between the defendant, who resided at Amritsar, 
and plaintiffs, who carried on business at Karachi. The defendant agreed 
to sell to the plaintiffs a certain quantity of grain not ascertained at the 
time and it was stipulated that the defendant would despatch the goods 
from Amritsar to the plaintiff, consigning them at his own risk, in the 
name of plaintiffs’ firm at Karachi, that the defendant will receive 90 per 
cent, of the contract price, as an advance, in exchange for railway receipts ; 
but the goods will be examined and weighed, and rejected or accepted 
after arrival at Karachi, and the balance, if any, due will be paid after 
the plaintiffs had reported on the goods. Held , that as the goods were 
unascertained at the time of the agreement to sell, the sale could not 
be completed until the buyers had passed and accepted the goods at 
Karachi and that, theiefoie, the performance of the contract was 
to be completed at Karachi. Consequently, the Karachi court had 
jurisdiction to entertain an application to file an award relating to 
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disputes arising out of the agreement. Louis Dreyfus v. Doulatram, 3 
S.L.R. 156 = 4 Ind.Cas. 147. 

1323. Court.—“Court” means a civil court having jurisdiction to 
decide the question forming the subject-matter of reference if the same 
had been the subject-matter of a suit, but does not, except for the purpose 1 
of arbitration proceedings under section 21, include a small cause court. 
Vide section 2(c), supra. So where an award partitioning joint property 
including agricultural land by metes and bounds is made, the civil court 
has no jurisdiction to entertain an application to file the award and pass 
a decree in accordance therewith. Lack man Das v. Jaimini Das, A.I.R. 
1933 Lah. 732. See also, Fazal Din v. Shah Nawaz . A.I.R. 1914 Lah. 296 = 
22 Ind.Cas. 381. So also an agreement to refer the dispute to arbitration 
authorising the arbitrators to partition revenue paying land cannot be 
filed in court under this section, inasmuch as a civil court has no 
jurisdiction in a matter of that nature. Jawala Shah v. Nihal Chand, 
42 Ind.Cas. 261 (I) = 9I P.L.R. 1917 = 166. P.W.R. 1917 See also, Jhuri 
Singh v. Dwarka Singh, 50 Ind.Cas. 193 = 6 O.L.J. 84. Raghavendra v. 
Gururao, 19 Ind.Cas. 882=15 Bom.L.R. 362 = 37 Bom. 427. Having regard 
to the definition of the word “Court” as defined in clause (r) of section 2 
and the terms of section 31 the jurisdiction of a court for passing a 
decree in terms of the award depends upon the questions which forms 
the subject-matter of reference to the arbitration, and not the terms of an 
awaid. The term Civil Court in S. 2 (c) does not include revenue court.l 
Where an award was in the nature of a family settlement given in an' 
arbitration without the intervention of the court, and the part* of the< 
subject-matter of the reference, viz., the decision of Houses, was within, 
the jurisdiction of the Civil Court and as regards the reference about the* 
part which was not within its jurisdiction, namely, the division of Zamin- 
dary, the arbitrator was only required to make the partition, village-wise 
between the parties, the Civil Judge is competent to entertain the”award 
in respect of the Zamindari property and declare the title of the parties. 
In such a case the fact that the award is given in two instalments, one 
in respect of house-property and the other in respect of zamindari pro¬ 
perty, does not make the award two distinct awards. Section 233 (k) of 
the U. P. Land Revenue Act (II of 1901) is no bar to the entertainment 
by the Civil Court. Bithal Das v. Sri Nath, A.I.R. 1949 \11 360=1947 

A.L.J. 594. 

An award which does not partition agricultural land but merely settles 
the shares of the parties therein, may be filed in court. Jotindra v. Muni' 
Tmi, 45 Ind.Cas. 166 = 81 P.W.R. 1918; Ram Jaw ay a Alai v. Dcxri Ditta 
Mai, 34 Ind.Cas. 192=117P.R. 1916 = 107 P.W.R. 1916 = 70 P.L.R 1917* 
Asa Nand v. Ganesha, A.I.R. 1930 Lah. 836 = 122 Ind.Cas. 721=11 Lah. 
470 = 31 P.L.R. 789=12 L.L.J. 297. In the last-named case Jailal 
J. observed : “It is conceded that the civil courts have jurisdic¬ 
tion to try the questions of disputes as to title in such land 
and the court was consequently competent to refer such a question to 
arbitration. It is further to be noted that the arbitrators in their award 
did not deal with the question of the mode of division of the agricultural 
land, but merely declared the shares of the parties therein This' also 
shows that there was a dispute between the parties as to title I am 
unable to see that under the circumstances any valid objection could 
be raised to jurisdiction of the court to make a reference to the arbitrators 
and to the power of the arbitrators to make the award that they have 
given in this case.The learned counsel places reliance is support 
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of his contention on Partab Singh v. Din Singh, 5 P.R. 1883. In that 
case the parties had referred to the arbitrators the question of (1) partition 
of ancestral land by whole villages, and (2) the allotment of the office of 
lambardar. So far as No. 1 was concerned it was conceded that the 
arbitrators and the civil courts deal with the matter but it was contended 
that the question or allotment of the office of lambardar was wholly 
outside the jurisdiction of the civil courts and maintaining this last 
objection the Chief Court of the Punjab held that ‘the civil courts were 
not competent to make a reference and further that it was not permissible 
to strike out the portion of the agreement which was in excess of the 
court’s jurisdiction simply in order to give itself jurisdiction unless the 
parties agreed to this being done with the view of the court proceeding 
with the reference.’ In my opinion this case does not help the respondent. 
The question of allotment of the office of lambardar was wholly outside 
the jurisdiction of the civil courts. In the present case though the 
question of the mode of the partition of revenue paying land was outside 
the jurisdiction of the civil courts, the question of determination of the 
shares of the parties therein was not so. Partab Singh v. Debi Singh 
(supra), was followed in Fazl Din v. Shah Nawaz, 22 Ind.Cas. 381, which 
was decided by a single Judge of the Chief Court of the Punjab. In that 
case it is to be observed that there was no dispute between the parties 
as to their respective shares in the agricultural land and the express object 
of the parties was to secure partition which had not yet been carried out. 

“The two cases cited above, therefore, do not really help the respon¬ 
dent in the present case and it is not consequently necessary for me to 
consider whether the law laid down therein with regard to the jurisdiction 
of the civil courts to refer to arbitration disputes relating to matters which 
are partially cognizable bv the civil courts is or not sound. 

Gurdarshan Singh v. Sardar Lai Singh, Misc. Civil Appeal No. 1879 ot 
1925, decided by me on the 17th April, 1927, I ventured to doubt the sound¬ 
ness the view taken in Pratap Singh v. Debi Singh (supra) and FazalDin v. 
Shah Nawaz (supra) and expressed the opinion that in view of the law 
laid down in Amir Begam v. Badruddin, A.T.R. 1914 P-C. J05 = 29' • 

Cas. 625=17 O.C. 120 = 36 All. 326 (P.C.), Mahomed. Khalil v. Abdul 
Rahim, A.I.R. 1925 Pat. 810 = 4 Pat. 670 and Buta v. Municipal Committee 
of Lahore, 29 Cal. 854 = 87 P.R. 1902, and other cases cited that in the 
case of an award of the arbitrators on a reference made by - ttxc parne 

without the intervention of the court it is open to the c ° covered 

filing of the award so far as it relates to the yatttnj^hich are covered 

by the reference after excluding matters decided by t he case of filing 

Je not so covered. I did not see any function between^ fiHng 

an agreement to refer to arbitrators a dispute -.ward made 

partially outside the jurisdiction of the civil . reference without 

fn respect of such matters ^ ^ 

the intervention of the court - h * a h t XArbitrator had exceeded the authority 


Dai Civil Anneal No 2069 of 1928 decided by uaup sing, j. on 101 .. 
fani.arv l930 P that learned .Tud« also questioned the correctness of the 

^"Vh^courtwh ich* m ade^he reference to arbitration is alone competent 
ro deride the validity or otherwise of the award and the arbitration pro- 
ceedfngs includfng the validitv of reference. Hanumal v. Bahulal 1960 
Raj.C.W. 662 = I.L.R. I960 (10) Raj. 1138. 
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1324. Unregistered award. —A decree passed under para. 20 of 
Schedule II, Civil Procedure Code, on an unregistered award given on a 
reference to arbitration made out of court is not a nulity, although such 
award requires to be registered under S. 17 of the Registration Act. 
After the decree has been passed the award has no separate existence. It 
is merged in the decree itself. The proper stage for raising the question 
of registration is after the application under para. 20 of Schedule II, 
Civil Procedure Code, has been filed and before the decree is passed. Lai 
Behari v. Jagat Jibaji , 43 C.W.N. 602. See also. Shea Ram v. Dutt, 175 
Ind.Cas. 397 = (1937) A.L.J. 1303 = A.I.R. 1938 All. 88. Failure to register 
an award which requires to be registered under section 17 (1) (b ) of the 
Registration Act is not a ground upon which it can be set aside. An 
execution cannot be ordered upon the unregistered award, the court has 
power to order its removal from its file. Anand Laf v. Keshabdeo, 
I.L.R. (1945) 2 Cal. 526=A.I.R. 1949 Cal. 549. 

1325. Application to set aside award—Jurisdiction of Labour 

Court or Industrial Court. —Under the Arbitration Act an award has to 
be filed as provided by S. 14 and then an application to set aside an 
award has to he made to a court having jurisdiction under S. 31. Under 
the Bombay Industrial Relations Act, the award has to be filed as provided 
by S. 74, but once the award has been filed there seems to be no principle 
which could justify the contention that the Labour Court or the Industrial 
Court, which are courts upon which jurisdiction has been conferred by 
S. 68, cannot deal with an application to set aside the award. Textile. 
Labour v. Labour Appellate, 58 Bom.L.R. 26 = I.L.R. (1956) Bom. 247 =» 
A.I.R. 1956 Bom. 746. — 

1326. Who can file an award.—The r»ght to agree to refer to an 
arbitration and to file an award under para 20 is not confined to persons 
who arc not parties to any litigation. Where persons who are parties 
to a suit pending in a Revenue Court go to arbitration without the 
intervention of any court, one of the terms of the agreement of reference 
being that the award would he effective whatever might be the decision 
of the Revenue Court in the suit before ir. the award may he filed in a 
civil court under para. 20 of Schedule II. Ganna Prasad v. Bindchwari 

Singh. 127 Ind.Cas. 967 = (1937) A.L.J. 113.3 = A.I.R. 1938 All. 46: but see, 
Amar Chand v. Bamuari Lai, A.I.R. 1922 Cal. 404 = 69 Ind.Cas. 808=49 Cal. 
608. Where a reference is made outside court in respect of matters 
which arc the subject of a pending suit and an award follows, such award 
cannot be filed under this section. Maghan Mai v. Thmoerdas, 158 Tnd. 
Cas. 60 = A.I.R. 1935 Sind 184. 

1327. Award effective from who! date.—An award made out of 
court becomes effective from the date when it is made and not from the 
date when the court orders it to he filed in court. Karransing v. Gambi, 
166 Ind.Cas. 947 = A.I.R. 1937 Sind 7. 

1328. Sub-section (2).—Sub-section (2) merely states which court 
shall decide questions regarding the validity, effect or existence of ani 
award : in terms it does not bar a suit. Lachhuman Sin<rh v. Makar 
Singh, 32 Pat. 601= A.I.R. 1954 Pat. 27. All questions regarding the 
validity, effect or existence of an award or an arbitration' agreement 
between the parties to the agreement or persons claiming under them 
must he decided by the court having jurisdiction in the matter to which 
the reference relates. So matters heard and decided in proceedings under 
this section cannot be reopened in a subsequent suit between the same 
parties. Guru Charan v. Uma Charon, 70 Ind.Cas. 985 = 26 C.W.N. 910. 
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Under this sub-section even the existence of the award shall not be 
determined by any court except the court in which the award may be 
filed. This provisions indicate that even a successful party to whom the 
relief is given under the award must seek to enforce it in the court in 
which the award may be filed, that is by proceeding under S. 14 of the 
Act. No separate suit lies for the purpose. Rashid v. Mul Chand, A.I.R. 
1945 Mad. 371 = (1945) 2 M.L.J. 98 on appeal (1946) Mad. 348; but see 
Nanhelal v. Singhai, A.I.R. 1944 Nag. 24 = I.L.R. (1944) Nag. 340 = 210 
Ind.Cas. 473. The words “may be” in this sub-section merely relate to, 
and bear the same meaning as, the like words in sub-section (1) and those 
words in no way provide for futurity. It is often probable, in an 
arbitration outside the court, that two courts might conceivably have 
jurisdiction, and jurisdiction is given to one of those courts at the choice 
of one or other of the parties by providing that the award mafy be filed 
in any court having jurisdiction. As long as no award has been filed 
either court might have jurisdiction but as soon as it is filed in a court, 
that court is the one which has jurisdiction. Bengal Silk Mill v. Aisha Ariff, 
A.I.R. 1947 Cal. 106. Such court is competent to decide all questions as 
regards the validity of an arbitration agreement. This sub section sets 
at rest the conflicting views as regards court’s jurisdiction to decide matters 
as regards validity of reference. Vide notes under clause (c ) of section 
30, supra. 

1329 Maintainability of such application before filing of award.— 

An application raising a question as to the validity, effect or existence 
of an arbitration agreement is maintainable in the court where the award 
may be filed even though the award has not been actually filed at the 
date of the application. Further, the defect, if any, due to the non-filing 
of the award at the date of the application can be cured by the filing 
thereof before the disposal of the application, and the court may direct 
that the award be filed rume pro tunc. Ariff v. Bengal Silk, I.L.R. 
(1949) 2 Cal. 70 = A.I.R. 1949 Cal. 350 distinguishing Ratanji v. Dhirajlal, 
I.L.R. (1942) Bom. 452 = A.I.R. 1942 Bom. T01 and Bengal Jute Mills 
Co. v. Jezvraj, I.L.R. (1943) 2 Cal. 392 = A.I.R. 1944 Caf. 304. 

1330. Agreement of reference.—Though an agreement of reference 
u. arbitration must be in writing it need not be signed by the parties. 
What is necessary is that the terms must be reduced to writing and the fact 
that the parties had agreed to the reference should be established. 
Government v. Jumunadhar, A.I.R. 1960 Pat. 19 ; Jugal Kishore v. 
Goolbai, A.I.R. 1955 S.C. 812 = (1955) 2 S.C.R. 857. 

1331. Questions relating to agreement.—To pronounce an arbitra¬ 
tion agreement to be invalid as an attempt to stifle criminal prosecution 
it must be established that the withdrawal of criminal case was the 
consideration for the agreement and not the motive for the same. 
Gurumurty v. Narasimha, A.I.R. 1954 Orissa 234; A.I.R. 1941 P.C. 95 = 
(1941) 2 M.L.J. 726. 

1332. Award—Opportunity of being heard.— A partv who though 
repatedly written to, will not appear before the arbitrator and allows the 
proceedings to go ex parte cannot later on sav that he was not given an 
opportunity of being heard. Gurumurty v. Narasimha, 1954 Orissa 234 ; 
A.I.R. 1914 Cal. 868. 

1333. Sub-section (3). —All applications regarding the conduct of 
the arbitration proceedings or otherwise arising out of such proceedings 
are to be made to the court where the award has been filed, or mav be 
filed under sub-section (1) and to no other court. See also A.I.R. 1953 
S.C. 313 noted supra. 
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1334. Scope of sub-section (3). —Sub section (3) of section 31 must 
be read in conjunction with sub-section (2) of that section which 
provides that notwithstanding anything contained in any other law for 
the time being in force and save as otherwise provided in that Act, all 
questions regarding the validity, effect or existence of an award or an 
arbitration agreement between the parties to cue agreement oi pcisons 
claiming under them shall be decided by the court in which the award 
under the agreement has been or may be, filed, and by no other court. 
It is clear that under sub-section (2) the phrase ‘the court in which the 
award under the agreement may be filed’ has reference only to procee¬ 
dings in connexion with the arbitration agreement. If a question arises 
with regard to the validity, effect or existence of an arbitration agreement, 
then the question has got to be decided by the court in which the award 
which may result from the arbitration agreement may be filed. If the 
question is with regard to the award itself, then the question has got to 
be determined by the court in which the award has been hied. Further, 
under the present Act no proceedings can be taken on the award till 
after it has been filed, and I fail to see how a party can possibly be 
prejudiced by the existence of an award which has not been filed in court. 
Under the old Arbitration Act it was competent to a party who obtained 
an award without filing it to file a suit thereon. Further, the award 
becomes enforceable as a decree as soon as it was filed. But under the 


present Act all proceedings with regard to the arbitration agreement or 
the award have to be taken as provided by the Act and before the tribunal 
indicated by the Act. Section 32 specifically provides that no suit shall 
lie on any ground whatsoever for a decision upon the existence, effect or 
validity of an arbitration agreement or award, nor shall any arbitration 
agreement or award be set aside, amended, modified or in any way affected 
otherwise than as provided in the said Act and under S. 17 of the Act the 
court has to pronounce judgment according to the award and a decree 

follows. It is only this decree that can be executed.I therefore hold 

that it is not competent to file a petition for setting aside an award till 
the award has been filed.” Per CJiagla , /. in Ratanji v. Dhirajlal, A.I.R. 
1912 Bom. 101=44 Bom.L.R. 175;‘but sec A.I.R. 1949 Cal. 350 supra. 
The amended Art. 158 of the Indian Limitation Act, also supports this 
view. Ibid. A party who thinks his right has been affected by the award 
can take proceedings under S. 14 (2) of the Act. Ibid. 

1335. Sub-section. (4).—In the context of this sub-section, it is 
reasonable to think that the pluasc "in any reference” means "in the 
matter of.” The word "reference” having been defined in the Act as 
reference to arbitration, the phrase "in a reference” would mean "in the 
matter of a reference to arbitration.” The phrase "in a reference” is 
therefore comprehensive enough to cover also an application first made 
after arbitration is completed and final award is made. Khumbha v 
Dominion , A.I.R. 1953 S.C. 313=1953 S.C.R. 878 = (1953) S.C.J. 438. The 
application must be under the express provision of the Act. A.I.R. 1953 
Punj. 105. Section 31 provides that all matters relating to a single reference 
shall be before the same court, and where there is a choice of forum 
this sub-section provides that, it shall be determined by the first applica¬ 
tion made to a court in relation to a reference. Where a reference h is 
been made by the High Court, in view of the explicit terms of this sub 
section no court other than the High Court, which has made the reference 
had the power to hear the objections to the award and to pass a decree 
m terms thereof The High Court could not delegate that power to the 
Civil Judge and consequently the proceedings before the Civil Judoe 

.1 5 




704 


THE ARBITRATION ACT 


[S. 31 


were ultra vires and the decree passed in terms of the award was invalid. 
Shukrullah v. Rahamat , A.I.R. 1947 All. 304 = I.L.R. (1947) AH. 227 = 
1947 A.L.J. 445 ; Re Charu Chandra, 50 C.W.N. 547. Where application 
has been made under S. 34 to Ambala Court that court has jurisdiction. 
Swastika v. Union of India, A.I.R. 1953 Punj. 129. Section 31 (4) confers 
jurisdiction to the particular court out of the many which may have 
jurisdiction in the matter under sub-section (1), in which the award has 
actually been filed. Serajuddin v. Michael, A.I.R. 1960 Cal. 47. Section 
31 (4) must be confined to a question of territorial jurisdiction alone in 
that if an application under the Act is made in a court ;;f competent 
jurisdiction at one place than all proceedings under the Act have 
to take place in the court at that place and not to any other court at any 
other place. Firm Napu v. Raj Kumar, A.I.R. 1955 Punj. 235 ; A.I.R. 1953 
S.C. 313. Ferro Alloys v. A.K. Ghosh & Bros., A.I.R. 1960 Cal, 421 (once an 
application is made with reference to arbitration in one court, no 
matter whether before or after filing of the award, the court will have 
the exclusive jurisdiction to deal with all matters in connection with the 
reference including the filing of the award and passing judgment in 
term of the award); 50 C.W.N. 547 ; Harbans v. Union of India, 65 
C.W.N. 913 = A.I.R. 1961 Cal. 659. 

1336. Sections 31, 32 and 33—Scope of, —The intention of the 
framers of the Arbitration Act was that the rights and liabilities of the 


parties in respect of arbitration agreement or an aivard such as are men¬ 
tioned in Ss. 31 and 32 of the Act should be litigated only in court having 
jurisdiction under S. 31 and on application made under S. 33 of the 
Act and not by way of suit. The intention of the legislature must be 
taken to take away the remedy by way of suit which the parties to ani 
arbitration agreement or an award had before the passing of the Act and 
to relegate them to the remedies as provided in that Act. Chaturbhuj v. 
Bicamchand, 53 C.W.N. 410; Lack human v. Makar Singh, A.I.R. 1954 
Pat. 27 = 32 Pat. 604; Sia Kishore v. Bhairavi, A.I.R. 1953 Pat. 42 = 31 
Pat. 886; Mool Chand v. Rashid, A.I.R. 1946 Mad. 346 = 1.L.R. (1946) 
Mad. 840 ; Seethamna v. Annapuranama, A.I.R. 1953 Mad. 544, but see 
Suryanarayana v. Venkata, A.I.R. 1948 Mad. 436 = I.L.R. (1949) Mad. 
Ill ; Surayya v. Anamdayya, A.I.R. 1951 Mad. 525 = (1950) 2 M.L.J. 313; 
Sher Bahadur v. Ramnarain, A.I.R. 1946 Oudh. I. A he Arbination 
Act, 1940, has no retrospective efFect and does not apply to awards made 
long before the coming into force of that Act. Lachhurnan v. Makar, 
supra. A suit in which the existence and validity of the reference to* 
arbitration and award passed in pursuance of such arbitration is agnate 
is not maintainable. Seethanrvma v. Annapurnamma, (19>52) 2 M.L.J. 

744 = 1952 M.W.N. 871= A.I.R. 1953 Mad. 544; (*945) 2 M.L.J. 

98; I.L.R. (1945) Mad. 840; I.L.R. (* 9 * 9 > T Ma<L ** * ; 

313; Nathumal v. Beharilal, I.L.R. ( 1951 ) Nag.— A.I^. 1952 Nag 6o 
1952 N.L.J. 229; Kamal Singh v. Sankar Chand, A.I.R. 19a2 Cal. 447. 

The scheme of the Arbitration Act appears to be to bring all arbitra¬ 
tions under the control of the court and treat them as effective only if a 
decree were obtained on the award in accordance with the Act and to 
prevent the parties from agitating any question relating to existence, 
validity or effect of an arbitration agreement or award in any manner 
other than that provided by the Act. Ss. 31, 32 and 33 do not, by express 
language or by implication provide that a suit on the original cause of 
action after an abortive or incomplete arbitration would not lie. Sadasiva 
v. Bhikamchand, A.I.R. 1959 Bom. 549 = 61 Bom.L.R. 364 = I.L.R. (1959) 
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Bom 838 = 1959 NagL.L. 167 ; Shyarnstngh v. Fralhad , 1961 M.P.C 2tf2 = 
A.I.R. 1962 M.P. 66 = 1961 Jab.L.J. 75. 

1337. Sections 31 and 4—Object of Avoidence of conflict.— 

Both ss. 31 and 34 of the Arbitration Act are enacted to avoid conflict 
and scramble. But the nature of conflict and scramble intended to be 
avoided in the two sections. Harbans Singh v Union of India . 65 Cal. 
W.N. 913 = A.I.R. 1961 Cal. 659. 

32 . Notwithstanding any law for the time being in force , 

Bar to Huita contest- no suit sh^ll lie on any ground whatsoever 
»ng arbitration agree- for a decision upon the existence effect or 
ment or award. validity of an arbitration agreement or 

award , nor shall any arbitration agreement or award be set 
aside , amended , modified or in any way affected otherwise than 
as provided in this Act. 

1338. N.B.— T his section is new. Sections 32 and 33 private that 
an arbitration agreement or award shall be contested only by application 
and not by suit. I his proposal was made by the Civil Justice Committee 
and is in consonance with the general principle that the law of arbitration 
should provide simple, speedy and cheap settlement of difference.— Notes 
on Clauses. As regards recommendation of the Civil Justice Committee 
vide para. 18 of Chapter XIII of the Civil Justice Committee’s Report, 
given in Appendix, supra. 

1339. Applicability of the section.—This section can be invoked 
in regard only to a suit in which an award, which may be filed in court 
under S. 14, forms the basis of the relief claimed. The prohibition 
enacted in S. 32 cannot be invoked particularly where, on the allegations 
made in the plaint, the plaintill's right to relief is not to any extent! 
dependent upon the validity of the alleged arbitration agreement or awaid 
Uuraiswamy v. Kishtappa, 71 Mad.L.W. 130 = (1958) 1 Mad.L.J. 324 = 
A I.R. 1958 Mad. 420. If a successful party brings a suit to obtain the 
reliet that is granted to him by the award it cannot be gainsaid that the 
plaintiff must prove the fact of the award, that is its existence 

!i e , f ? rc . he Can get rehef - This he is debarred from doing under S. 32* 
Chhedi v. Kirra, A.I.R. 1956 Vind.Pra. 8 : see also, A.I.R. 1941 Cal 527 
A I R- 1945 Mad. 345; A.I.R. 1950 Pat. 48; A.I.R. 1953 Pat. 42. ' 

It is not open to a defendant to set up an award as a bar to a suit 
filed on the original cause of action, where the award has not been filed 
and all proceedings relating thereto had not been gone through as required 
by the Arbitration Act. A party to an award cannot afford to lie by and 
not take steps to get the award filed in court and get it declared valid and 
binding and after the lapse of a considerable period of time, produce the 
award in answer to a suit that may be filed against him. It would amount 
to circumventing the provisions of law. The Arbitration Act requires that 
the process of making an award a rule of court and a decree passed 
thereon should be gone through. If, therefore, a defendant has not taken 
steps to have an award filed and gone through the formalities enjoined 
by the specific provisions of the Arbitration Act, it is not open to him 
to set up an award as a bar to an action that may be brought against 
him No party can be prejudiced by the mere existence of the award 
It docs not become operative and enforceable until it has been filed in 
court and the court adjudicates its validity. The law was otherwise before 

89 
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the passing of the Arbitration Act of 1940. Pamandass v. Nagappa, 1959 
Andh.L.T. 639 = (1959) 2 Andh.W.R. 187 (F.B.) 

Clause (a) of this section prevents the plaintiff alone from bringing 
a suit and does not affect the rights of the defendant to raise a defence 
on the basis of an award. Prahlad v. Shyam Singh, 1959 M.P.L.J. 
(Notes) 120. 

An arbitration agreement or an award can neither be challenged or 
enforced by a suit. No proceeding or action may be taken which shall* 
affect in any way an arbitration agreement or award otherwise than as 
provided in the Arbitration Act. The existence of an arbitration agree¬ 
ment or award may be set up as a bar in defence to a suit based on the 
original cause of action arising out of rights and title which forward the 
subject-matter of such an agreement or award. Even if no such defence 
has been taken but if at any stage of a suit before a court of law, it comes 
to its notice that the subject-matter of the suit has been adjudicated upon 
by arbitration in pursuance of an agreement between the parties accor¬ 
ding to law and the parties have accepted the award and have acted upon 
it, or, the prescribed period of challenging the award has elapsed, it is 
the duty of such a court to refuse to give any relief to the plaintiff 
oi plaintiffs of such a suit. Govt, of India v. Jamunadhar, A.I.R. 

1960 Pat. 19. 

1340. Scope of the section. —The Arbitration Act of 1940 was 
intended to consolidate and amend the law of India relating to arbitration 
matters. The scheme of the Act is to prevent the parties to an arbitration 
agitating question relating to the arbitration in any manner other than 
that provided by the Act. So a suit where any question may be raised 
with regard to the existence and validity of an award is expressly barred 
by this section. Section 30 of the Specific Relief Act, does not override 
the provisions of this section, which applies “notwithstanding any law 
for the time being in force.” The governing section is this s ^ ctl ®”: 
Moolchand v. Rashid' A.I.R. 1946 Mad. 346 = I.L.R. (1946) Mad. 840 
affirming Rashid v. Moolchand, A.I.R. 1945 Mad. 371 ; see * lso v ‘ 

Bhisajilal, A.I.R. 1942 Bom. 101=I.L.R. (1942) Korn. 452=200 I n <*.Cas 
32; Nanhalal v. Singhai, A.I.R. 1944 Nag. 24 = 1.L.R. (1944) Nag. 340- 
210 Ind.Cas. 473 contra. A valid award operates to merge and extinguish 
all claims embraced in the submission, and after it has been made, the 
submission and award furnish the only basis by which the rights of the 
parties can be determined, and constitute a barto any action on the 
original demand. Latufulla v. Muhammad, A.I.R. 1946 Sind 117. An 
award is binding between parties in all matters which it professes to 
decide The fact that parties to the award have not carried out its terms 
is not in law sufficient to deprive the award of its binding effect Ibid 
Deokinandan Dalmia v. Basanthlal Ghanshyamdas, A.I.R. 1941 Cal 527 
= 45 C W.N. 881 ; see also, Chhedi v. Kirra, A.I.R. 1956 Vind.Pra. 8. 
Under the Arbitration Act a party to an award is not entitled to enforce 
it by way of suit. Such a suit is expressly barred by this section. Section 
30 of the Specific Relief Act is subordinate to this section. 
v Rashid, 59 L.W. 143 = (1946) M.W.N. 136 = A.I.R. 1946 Mad. 4M 
( 1946) l M.L.J. 185. Before the coming into force of the 
A At nf 1940 a valid award was an operative award by itself. inei*. 
were two ways in which it could be enforced; (1) it might be made a 
rule of the court by an application under the Civil Procedure Code o 
under the Arbitration Act, 1889, as the case might be, or the party might 
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be, or (2) the party might treat it as an independent source of title and 
enforce it by suit. In either case it was open to the opposite party to 
challenge the validity of the award. After the coming into force of the 
Arbitration Act, 1940, the remedy by suit is taken away by this section. 
Further the Act insists that within the time limited by Art. 178, Limi¬ 
tation Act of 1908, an application must be made in court for filing the 
award. And the award becomes operative only when it is made a rule 
of the court. Thus, the legal effect of the award as a decree finally 
determining the rights of the parties docs not remain unless the procedure 
prescribed by the Act is followed and a judgment is pronounced followed 
by a decree of the court under section 17. Si a Kishore v. Bihnri, 31 
Pat. 886 = A.I.R. 1953 Pat. 42; sec also 28 Pat. 569: I.L.R. (1942) Bom. 
452. The first part of S. 32 prevents a substantive right to challenge 
the existence of an arbitration agreement. The second part of that 
section prevents the setting aside, amending or modifying or in any way 
affecting an arbitration agreement otherwise than as provided by the Act. 
Bajranglal x>. Aganval, A.I.R. 1950 Cal. 267 : see also, Pamudurthi v. 
Pamudurthi, A.I.R. 1948 Mad. 436 ; Bengal Silk v. Jewaraj, A.I.R. 1944 
Cal. 304. The first part of this section prevents a substantial suit to 
challenge the existence of an arbitration agreement. The second part 
of this section prevents the setting aside, amending, modifying or in any 
way affecting an arbitration agreement, otherwise than as provided by 
the Act. Bhagu'andas v. Atmasing, A.I.R. 1945 Bom. 494. Where the 
defendant who is relying upon an award as a bar to the plaintiff's suit 
did not take the steps to have it filed and dealt with under the appro¬ 
priate provisions of the Arbitration Act, it is not competent to him to 
rely upon it in answer to the action. That, he might be entitled to do 
so if the award happened to be acted upon by the parties and if the 
part of it which had to be performed by the defendant was actually 
performed. Venkatasubbarayya v. Bapadu, (1950) 2 M.L.J. 627. A suit 
to enforce an award in which the defendant denies the existence and 
validity of the award, is barred by S. 32. Ramrhander v. Afunshi A.I.R. 
1950 Par. 48. A suit to challenge the existence or validity of an arbitra¬ 
tion clause in a contract or for determining the effect of an arbitration, 
agreement or award is not maintainable by leason of S. 33 of the 
Arbitration Act which provides that such a challenge must be made by 
means of an application and not bv means of a suit. Bajranglal v. 
Aganval, A.I.R. 1950 Cal. 267: see also I.L.R. M941) 2 Cal. 123; G°vt. 
of India v. Rungta, 1959 B.L.J.R. 527 = A.T.R. I960 Pat. 19. 

Section 32 of the Arbitration Act must be read with S. 33 and the 
two sections read together mean that where a person admits having 
entered into an arbitration agreement but contends that it is not operative, 
section 32 applies and bars anv suit bv such a person to challenge the 
existence, validity or effect of the arbitration agreement and his only 
remedy is to apply under S. 33. Manicklal v. Shiva Jute. 52 C.W.N. 
389. Where an arbitration in particular proceedings is left incomplete 
and no award was made, one of the parties withdrawing from arbitration 
filed suit. In plaint reference is made to arbitration agreement but? 
none of the reliefs envisaged in S. 32 were asked for. held that S. 32 
had no application and iurisdiction of court was not ousted. C.opal v. 
Baiju. A.I.R. 1958 Pat. 647 = 1958 B.L.J R. 236. Arbitration agreement or 
award cannot be challenged by suit. Govt. v. Jumnadhar, A.I.R. 1960 
Pat. 19. Where an award has not been filed it does not bar a suit on 
original cause of action. Pamandas v. Manokyam , A.I.R. 1960 Andh.Pra. 
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59 (F.B.). A suit to exclude an award is not maintainable. Kanhayalal 
v. Ram Chandra, A.I.R. 1959 Andh.Pra. 418 ; A.I.R. 1952 Nag. 65 ; 
A.I. R. 1953 Bom. 586. Section 32 of the Arbitration Act is concluded 
in very general terms and deals with all sorts of applications including 
applications not only under S. 33 of the Act by way of challenging the 
existence or validity of an agreement of arbitration or an award, but also 
applications which may be made by a party to have an arbitration agree¬ 
ment confirmed or declared as subsisting between the parties. It is 
therefore open to a party who is thwarted in his attempt to have the 
disputes settled by the process of arbitration, if there is an arbitration 
agreement between the parties, to come to the court and have the question 
of the existence, effect or validity of the arbitration agreement adjudi¬ 
cated upon by the court, so that on such adjudication had by him from 
the court he can proceed further with the arbitration proceedings as 
contemplated by the arbitration agreement. He is entitled to apply 
to the court for a declaration that there is a subsisting contract between 
the parties and that the respondent is bound to have all the disputes 
in connection with it decided by arbitrators as contemplated in the 
arbitration agreement, which is disputed by the respondent. The mere 
fact that it is open to the applicant to file a substantive suit on the 
original cause of action, would not deprive him of his right to have 
the question of the existence or validity of the arbitration agreement 
decided upon by the court by taking proceedings under S. 32 of the 
Arbitration Act. He is not bound to persue his remedy by suit, inerelv 
because the other party denies the existence or dispute the validity of 
the arbitration agreement. Vishambarlal v. Gulamally, 4 D.L.R. (Bom.) 9 
Where the subject-matter of dispute between the parties has culminated 
in an award, the original cause of action is extinguished and becomes 
merged in the award. Gulzarimal v. Ramesh Chandra, A.I.R. 1959 Raj- 
162. An arbitration agreement or an award can neither be challenged 
nor enforced by a suit. No proceeding or action may be taken which 
shall affect in any way arbitration agreement or award otherwise than 
as provided in the Arbitration Act. The existence or an arbitration 
agreement or award may be set up as a bar in defence to a suit based on 
the original cause of action arising out of rights and title which formed 
the subject matter of such an agreement. Gout, of India v. Jamunadhar 

1959 B.L.T.R. 527 = A.I.R. 1960 Pat. 19. 

1341. Existence—meaning of.—In State of Bombay v. Adamite 
Haji, A.I.R. 1951 Cal. 147, Bancrjee, J. said : “Sarkar, J. has referred to 
three cases of this court. Manick Lai v. Shiva Jute Bailing Ltd., 52 C.W.N- 
389 decided by Das, J., Baijnath Narseria v. Chhotulal Sethia, 52 C.W.N; 
397, judgment of Clough, J. which has taken the view of Das, J. Chaturbhuj 
Mohanlal v. Bhicamchand, 53 C.W.N. 410, a judgment of Sinha, J . it* 
which the learned Judge takes a different view from the other two 
learned Judges as to the meaning of the word ‘existence* in S. 32 of the 
Act. We, in this case, having regard to the view we have taken, are noj 
called upon to express our opinion as to the meaning of the word 
‘existence’ in S. 32, namely, whether it means actual existence or legal 
existence.” In Afanicklal v. Shiva Jute Bailing Ltd., supra, it has been 
held by Das. J, that the word ‘existence’ in both the sections means legal 
existence as opposed to merely factual or apparent existence. Where, 
however the arbitration agreement is denied in the sense that the person 
never entered into it. there is in fact and in law no arbitration agreement 

in existence at any time and a suit by such a person ts not hit by b. 
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But in Chaturbhuj v. Mohanlal, 53 C.W.N. 410, it has been held by 
Sinha, J, following Bhagwan Das v. Atma Singh, 47 Bom.L.R. 716 = 
A.I.R. 1945 Bom. 494, that the word “existence" should not be read m a 
restricted sense but in its ordinary and natural meaning, namely, existence 
either in fact or in law. An application by a party who denies the 
factum of the arbitration agreement is therefore, maintainable under S. 
33 of the Arbitration Act. Ibid. 

1342. Effect of the award.— The expression “effect of the award” is 
wide enough to cover a suit to enforce an award. Although the party 
may not in terms ask for a decision of the court to give effect to the award 
the fact that he asks the court to enforce the award must result 
in the court giving a decision upon its effect and therefore such 
a suit is not maintainable. A r ortttadabai v. A' alvarlal, 55 Bom.L.R. 
408 = 1.L.R. (1963) Bom. 851=A.I.R. 1953 Bom. 386: see also 

A.I.R. 1945 Mad. 346, A I R. 1950 Pat. 48; A.I.R. 1951 Punj. 121. The 
second part of this section is in very wide terms, and where the effect 
of decreeing a partition suit will he to set aside an award, will be a 
bar to such a suit. Bach human v. Makar Singh, A.I.R. 1954 Pat. 27 = 32 
Pat. 604. If an award is a bar to a suit, it is also bar to the defence 
and its bar cannot be pleaded by way of defence either Durgabijai v. 
Ram hi las, 1959 A.L.J.R. 251 ; Guttc v. Punnoo, A.I.R. 1963 Madh. Pra. 96. 
Dhama Gundas v. Ganapati, I.L.R. (1963) Cutt. 354 = A.I.R. 1964 Orissa 
21. Where an award has not been acted upon and the defendant has not 
taken steps to have an award filed and gone through the formalities 
enjoined by the specific provisions of the Arbitration Act, it is not open 
to him to set up the award as bar to an action that may be brought 
against him and it is not open to the courts to dismiss a suit on the basis 
of an award which has not been filed into court and in respect of which 
a decree has not been passed. Seth Pamandas v. T. 5. Manikyam, A.I.R. 
1963 Andh. Pra. 28 : O. Mohamed v. S. Hajee, 76 Mad. L.W. 482 = (1963) 
2 Mad. L.J. 282 = I.L.R. (1963) Mad. 922 = A.I.R. 1964 Mad. 1 (F.B.), 

1343. Validity of award. —In proceedings before arbitrators the law 
of evidence need not by very strictly applied. Thus where owing to the 
non co-operative attitude of a party the arbitrator has to admit and rely 
on hearsay evidence, the award may not be treated as invalid. Gurumurty 
v. Narasimha, A.I.R. 1954 Orissa 234; sec also A.I.R. 1941 Mad. 129 = 
(1940) 2 Mad.I.J. 520; A.I.R. 1922 Lah. 480; A.I.R. 1930 Mad. 723. 

It cannot be disputed that the expression “arising out of” or “con¬ 
cerning” or 'in connection’ or ‘relating to this contract’ occuring in an 
arbitration clause in an agreement to purchase goods are of sufficient 
amplitude to take in a dispute as to the validity of the agreement. Bulj 
the arbitration clause cannot be enforced when the agreement of which 
it forms an integral part is held to be illegal. Khardah Co. Ltd. v. 

Rayman & Co., (1963) 1 S.C. A. 314 = (1963) 3 S.C. R. 184 = A.I.R. 1962 
S.C. 1810. 

1344. Award affirmed in Letler.s . Patent appeal—^Finality. —The 

award cannot be questioned in any other court except in the court in 
which it was filed under the provisions of the Arbitration Act. The 
award having been affirmed even in appeal bv the Letters Patent Bench 
of the High Court the decision is binding upon the parties and can 
no longer be questioned in execution. Hiralal v. Srikali, A.I.R. 1955 
All. 569. 
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1345. New plea—Question of law—Maintainability of suit to 
enforce award. —The ground that the suit in question is not maintainable 
inasmuch as it virtually amounts to a suit to enforce an award is, in 
the first place, a matter of pure law, and, secondly, it goes to the very * 
root of the case, and hence can be raised in second appeal for the first 
time. Guljarimal v. Rameshchandra, A.I.R. 1959 Raj. 162. Once the 
subject-matter of a dispute between the parties has culminated in award, 
the original cause of action is extinguished and becomes merged in the 
award. The existence of the award present an effective bar or impedi¬ 
ment in the way of an action on the original cause of action; Ibid. It 
is clear from S. 32 that not only a suit which seeks a decision upon the 
existence, effect or validity of an arbitration agreement or an award is 
barred, but even a defence which has such an effect is also barred. That 
being the true effect of Ss. 32 and 33 where an award is pleaded by the 
plaintiff, it is not open to him to file a suit to enforce the award, and 
his only remedy is to file an application under S. 33 of the Act have the 
award enforced according to the procedure laid down in the Act itself. 
The object of the legislature clearly is to prevent the parties to an arbitra¬ 
tion to agitate questions relating thereto in any manner other than that 
provided under the Act. Gulzaimal v. Rameshchandra , A.I.R. 1959 Raj. 
162 = 1 L.R. (1959) 9 Raj. 515 = 1959 Raj. L.W. 459. 

1346. Suit for declaration that contract containing arbitration 
clause is void-—whether maintainable.— Ss. 32 and 33, Arbitration Act, 
have a very limited application namely, where the existence or validity of 
an arbitration agreement” (and not the contract containing the arbitration 
agreement) is challenged. These sections do not hit a suit which chal¬ 
lenges the validity of a contract though it contains an arbitration clause. 
Therefore a suit for a declaration that a contract containing an arbitration 
clause was never entered into or that it was void ab initio or had become 
void, is maintainable and is not impliedly barred by Ss. 32 and 33, 
Arbitration Act. These sections do not by necessary implication repeal 
S. 9, C. P. Code and S. 39, Specific Relief Act. State of Bombay v. 
Adam fee Haji, A.I.R. 1951 Cal. 147 = 6 D.L.R. (Cal.) 162. In the 
above case Banerjee, J. said : “Every person has a right to. bring a suit 
which is of a civil nature and the court has jurisdiction to try all s.uits 
of a civil nature (see S. 9, Civil P. C.). If this right has got to be taken* 
away that must be taken away by express terms or by necessary implica¬ 
tion. The plaintiff has a right to sue for having a contract adjudged 
void under S. 39, Specific Relief Act. Sch. Ill of the Arbitration .Act, 
1940 sets out the enactments which are expresslv repealed. There is nd. 
mention there of S. 9, Civil P. C. or S. 39 of the Specific Relief Act. 
Therefore it is quite clear that Arbitration Act does not expressly repeal 
either S. 9, Civil P. C. or S. 39 of the Specific Relief Act. Apart from 
Ss. 32 and 33, Arbitration Act, there is no section in the Act which can 
be said to repeal by implication S. 9. Civil P. C. and S. 39 of the Specific 

Relief Act.^The words used in the sections is ‘agreement’ in the 

expression ‘arbitration agreement,’ and not ‘contract.’ Yet where necessary 
the Act uses the word ‘contract,’ e.g., in S. 7 (1) of the Act, ‘where it is 

provided bv a term in a contract.* In section 7 (2) the Act uses 

the words ‘arbitration agreement.' The Legislature, though it uses the 
word ‘contract’ in S. 7 has purposely refrained from using the word 
‘contract’ in S. 32 and S. 33. Therefore, we have no doubt that the 
Legislature has advisedly used the words ‘arbitration agreement’ jn these 
sections. I cannot take the view that S. 32 contemplates the case of suits 
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challenging the validity of a contract because it contains an arbitration 
clause. If the intention of the Legislature were that all contracts containing 
an arbitration clause should come within the purview of S. 32 and 33, 
and Legislature would have said so in appropriate words.” In the same 
case Harris , C.J. said : “Section 33 of the Arbitration Act, is confined 
to applications challenging the existence or validity of an arbitration 
agreement or award. I here is nothing in the section which would entitle 
a Court to hold that a contract was never entered into, or that an alleged 
contract had no existence or that it was void ab initio or had become void. 
1 he section is confined to arbitration agreement and award. There can 
be no doubt that no suit would lie by reason of S. 32 for a declaration 
that an arbitration clause did not exist or that it was invalid because the 
relief claimed in such a suit is the relief expressly mentioned in S. 33. Sec¬ 
tion 33 read with S. 32 therefore would bar all suits which fall within the 

purview of section 33.1 entirely agree with my brother Banerjee that Ss. 

32 and 33 on their true construction do not purport to deal with suits 
foi declaration that there never was a contact or that a contract is void. 
l'he section must be confined to attacks on arbitration agreements and 
awards and the fact that an arbitration agreement may fall with the 
contract does not prevent the court declaring in a properly constituted 
suit that there never was a contract at all that the contract was void 
and of no effect.” See also Baijnath v. Chhoiumal, 52 C.W.N. 397. This 
section does not apply to a case where no relief is sought in respect of 
an agreement of reference to arbitration or award. If in a suit the 
plaintiff challenges either the existence or the validity of the contract 
one of the terms whereof is that any dispute between the parties relating 
to the execution of that contract must be decided by reference to arbitra¬ 
tion the suit cannot be said to offend against the provision of this section. 
Banwari Lai v. Board, A.I.R. 1949 East. Punjab 165. See also Aiunro v. 
Bagnor Urban District Council, (1915) 112 L.T. 956 = (1915) 3 K.B. 167, 
where it has been held by Bickford, L.J. that an action impugning the 
validity of an agreement on the ground of fraud, could not be said to 
involve a question, dispute or difference, upon or in relation to, or, in 
connection with, a matter which was referable to arbitration under the 
arbitration clause. In the above case Bickford, L.J . said : ‘I think the 
action is with reference to matter wholly outside the powers of the 
arbitrator and with which he could not possibly deal.' ” 

lint in Haji Ebrahim v. Bannalal , I.L.R. (1949) 1 Cal. 245, it has been 
held by Sinha, J. that even if an application for setting aside an award 
under S. 30 is barred by limitation, an application for a declaration that 
the award is invalid and illegal as there was no valid reference is main¬ 
tainable under this section and there is no period of 1 filiation prescribed 
for the making of such an application ; see also Ruby (lateral Insurance 
v Beare Lai , 53 P.L.R. 191= A.I.R. 1951 Punj. 440. 

The true effect of >s. 32 and 33 is that when an award is pleaded by 
the plaintiff, it is not open to him to file a suit to enforce the award and 
his only remedy is to file an application under s. 33 of the Act and have 
the award enforced according to the procedure laid down in the Act itself. 
Firm Ghulzari Alai v. Firm Ratnesh Chandra. A.I R 1959 R t ; | b‘>— 
I.L.R. ( 1959) 9 Raj. 515. 

1317. Damages given for breach of contract on wrong basis._ 

If the arbitrators have given damages for breach of contract on a wrong 
basis, the award is bad on the face of it and is liable to be set aside. 
Bijoy Singh v. Bilasray t A.I.R. 1952 Cal. 440. 
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1348. Suit to enforce award, whether maintainable.—If it is 

sought to be filed by a person who is a party to the award for a 
decision either as to the existence of the award or its effect, then such 
a suit is totally prohibited. A court proceeding to hear such a suit 
will be acting without jurisdiction since as a court of general jurisdiction 
its jurisdiction to hear a cause of this nature is curtailed. The expression 
"effect of the award" is wide enough to cover a suit to enforce an award. 
Kanhyalal v. Rarnchandra, 1959 M.P.L.J. 1048 = A.I.R. 1959 Madh.Pra. 
415; see also A.I.R. 1952 Nag. 66; A.I.R. 1953 Bom. 386. 

1349. Sections 2(c), 32, 33—Jurisdiction of court—Determina¬ 
tion of. —In order to determine the question whether the court before 
which application under S. 32 and 33 are filed has jurisdiction to entertain 
them, it must be ascertained what the questions are, which form the 
subject-matter of the reference to arbitration and then supposing the 
questions had arisen in the suit, which is the court which would have 
jurisdiction to entertain the suit, whether in tact any part of the cause 
of action in the suit, which the opposite might have instituted arising 
out of the subject-matter of reference arose within the jurisdiction of the 
court before which the applications are filed. Indar Chand, v. Pooratv 
Chand , A.I.R. 1959 Punj. 614 ; sec also Venkata v. Srinidhi, (1950) 1 
M.L.J. 709 = 63 Mad.L.W. 468. "Court” means a civil court, having 
jurisdiction to decide the question forming the subject-matter of reference 
if the same had been subject-matter of the suit but does except for the 
purpose of arbitration proceeding under S. 1 include a small cause court. 
A.I.R. 1959 Punj. 614. 

1350. Section 32 whether abrogates s. 17 and 49 of the Registra¬ 
tion Act. —Section 32 does not abrogate the provisions of Ss. 17 and 49 
of the Registration Act. It merely provides that no Court can entertain 
any independent suit for a declaration that a certain award exists or is 
valid or to set aside, amend or modify or affect the award in any way 
otherwise than as provided in the Arbitration Act. Where an award, in 
an arbitration without the intervention of the Court purports to create, 
declare, assign, limit and extinguish in present the right, title or interest 
to immovable property over the value of Rs. 100, it prima jade requires 
registration ; and if unregistered, it cannot be received in evidence to prove 
any transaction affecting the property, and hence it cannot be enforced 
by Court. Dewaram v. Harinarain, 26 Pat. 437= A.I.R. 1948 Pat. 220 

1351. Section 30 of the Specific Relief Act whether controls this 
section. —Section 30 of the Specific Relief Act cannot override S. 3^, 
Arbitration Act. Section 32 is the governing section in respect of matters 
which involve questions as to the existence and validity of ar J.^ rb 1 ltratl ? n 
agreement or award. The Act of 1940 was intended to and did alter tne 
law, one of the main objects of the Act being to provide for claims to set 
aside awards and to challenge agreements of reference being made by 
application to Court and decide on affidavits or other evidence and not 
by suits. Ram Chandra v. Munshi . 4 D.L.R. (Pat.) 149 = A.I.R. 1950 
Pat 267 See also, Moolchand v. Rashid, A.I.R. 1946 Mad. 346 = (1946) 

1 M.L.J. 186 = (1946) M.W.N. 236 = 59 Y.W. 143. 

1352. Application to set aside an award.— Merideth , J. said . 
"Under section 30 certain grounds are specified as the sole grounds upon 
which an award can be set aside, but there is no provision anywhere for 
an application to set aside an award, unless S. 33 be held to provide for 
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such an application, but section 33 speaks only of challenging the existence 
of its validity. However I am of opinion that an application to set aside 
an award can be made under S. 33, and I am further of opinion that 
in any view the written statement in the present case can be considered 
as an application under S. 33.*’ Gauri v. Ram Lochan, 29 P.L.T. 105 = 
A.I.R. 1948 Pat. 430 = 3 D.L.R. (Pat.) 2(3. Sri Ram Autor v. District 
Co-operative Sugarcane A.I.R. 1960 All 500 (Statutory arbitration under 
Co-operative societies Act (1912) and U.P. Co-operative Society Rules (1936) 
Rr. 14, 115 and 134, subject to the right available under the Arbitration 
Act). 

1353. Suits which are filed on the footing of the existence or 
validity of arbitration agreement whether barred. —Section 32 and 33 of 

the Arbitration Act only bar suits contesting or challenging the existence or 
validity of an arbitration agreement or award. These sections do not bar 
suits which are bled on the footing of the existence and validity of the 
arbitration agreement and the award and only seek to enforce the award. 
Mutishi Lai v. Modi Bros., 31! C..W.N. 563. 

1354- Section 32, 14 and 40—whether award can he enforced by 
suit. —Under s. 14, it is open to a person interested in the award to apply 
to the Court that the award be filed in Court. It is also open to him 
to sue for the enforcement of an award. Section 32 bars suits challenging 
an award, but does not bar a suit to enforce an award. Hence a person 
interested in an award may sue to enforce it instead of getting the award 
filed under S. 14. Natthelal v. Singhai, A.I.R. 1944 Nag. 24 = I.L.R. 
(1944) Nag. 340 = 210 Ind.Cas. 473 ; but see Deoki Natulan v. Basantlal 
A.I.R. 194 1 Cal. 527 = 1.L.R. (1941) 2 Cal. 123 = 45 C.W.N. 881 = 196 
Ind. Cas. 851. 

1355. Sections 32, 33 and 34 — Award given—Scope of. —The 
suit for cancellation of the sale deed and for possession of the suit land 
being are affecting and influencing the arbitration agreement and the 
award was barred under s. 32 of the Arbitration Act. The question 
whether the award was valid or invalid had no bearing whatsoever iiv 
the applicability of ss. 32 and 33. Mohan Singh v. Bhulan, 1962 
M.P.L.J. (notes') 7. See also. S.P. Bhatnagar v. Balmakutnl Balia , I960 
All L.J. 384= 1960 All. W.R. (H.C.) 300. 

13 06 . Contract containing arbitration agreement as of its terms. 

This section does not apply to a case where no relief is sought in respect 
of an agreement of reference to arbitration or award. Batiwari Lai v 
Board of Trustees, A.I.R. 1949 E.P. 165. 

1357. Suit for decree in terms of award is barred. —A suit for a 
decree in terms of an award on the ground that it has become final and 
binding necessarily raises the question with regard to the existence and 
validity of the award and as such is barred by section 32 of the Arbitration 
Act, Radha Kishcn v. Ganga Ram , A.I.R. 1951 Punj. 121. See also Moot 
Chattel v. Rashid, A.I.R. 1946 Mad. 346 = 1.L.R. (1916) Mad 810 • Deoki. 
nandan v. Basant Lai, 45 C.W.N. 831=A.I.R. 1941 Cal. 527; Bhawatr 
Das v. Alma Singh. A.I.R. 1915 Rom 494 = 47 Horn.L.R. 716; Ralanii v 
Visftal, A.I.R. 1942 Bom. 101 =1.L.R. (1912) Bom. 452; but see Anandi 
Lai v. Singhai, A.I.R. 1944 Nag. 24 = I.L.R. (1944) Nag. 340. 

1358. Applicability—Suit to enforce right accruing to one of the 
parties to award against one not parly to award. —*A entered into an 
agreement to sell his land to C which was mortgaged to B. Subsequently 

90 
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A gifted the property to D. C. brought a suit for specific performance of the 
contract against A and B. The parties referred the matters to arbitration and 
the arbitrators under the award gave C and D each a portion of the land in, 
dispute. C brought a suit for redemption against B. Held, that the 
suit was not barred by S. 32 as any dispute in regard to matters covered 
by the award between C and B and cannot cover a right which accrued 
to one of these parties as against B who was not a party to the award. 
Nathuni v. Paras, 1955 B.L.J.R. 408= A.I.R. 1957 Pat. 129. 

Where an award made in arbitration out of court is accepted upon 
by the parties voluntarily and a suit is thereafter sought to be filed by 
one of the parties ignoring the acis done in pursuance of the acceptance 
of the award, the defence that the suit is not maintainable is not founded 
on the plea that there is an award which bars the suit but that the 
parties have by mutual agreement settled the dispute and that the 
subsequent actings of the parties are binding. In such a case by setting 
up a defence in the partition suit that there has been a division of the 
property and that parties have entered into possession of the properties 

allotted the defendant is not seeking to obtain a decision upon the 

existence, effect or validity of an award. He is marely seeking to set up 

a plea that the property was divided by consent of parties. Such a 

plea is not precluded by s. 32. Kashinath Saw v. Narsinga, A.I.R. 1961 
S.C. 1077. 

1359. Petition to court seeking declaration of existence of valid 
arbitration clause whether barred.- —When the Legislature enacted s. 32 
and barred all suits with regard to the existence, effect or validity of an 
arbitration agreement, the object of the Legislature was that all questions 
with regard to these matters should be dealt with under the Arbitration 
Act, and not by substantive suits, and it is open to a party to make an 
application with regard to which a suit is barred under section 32. Section 
33 is merely an instance of such an application. The Legislature cannot 
conceivably deal with all possible applications that may arise with regard 
to which suits are barred under S. 32. The right to make such applica¬ 
tions is implied in the very terms of section 32 itself. Hence though there is 
no provision in the Act to enable a party to establish the existence or 
validity of arbitration agreement, a suit in respect of which is barred by 
S. 32, an application for the purpose can be entertained by the Court 
under the Arbitration Act though not under S. 33 there of. Section 33 
enables a party to challenge the existence and validity of an arbitration 
agreement and it does not enable him to establish its existence and validity. 
Gulamali v. Bishwatnbhar , 51 Bom.L.R. 79 = A.I.R. 1949 Bom. 15b. But in 
Bairang Lai v. Agar Alai, A.I.R. 1950 Cal. 267, it has been held that a 
person who affirms the existence of an arbitration agreement cannot apply 
to the Court under S. 33 or any other section of the Arbitration Act for 
an adjudication by the Court that such an agreement exists and is binding 
or the parties. In dissenting from the judgment of the above-mentioned 
Bombay case, the Court observed : “In Manik Lai v. Shiva Jute Mills, 
52 C.W.N. 389, Das. J. held, that the ‘existence of an arbitration agreement 
which by S. 32, Arbitration Act, 1940 cannot be challenged by a suit is 
not the factual but the legal existence of an agreement on the grounds 
like mistake, fraud, illegality, etc., under Ss. 19 to 20, Contract Act. His 
Lordships further held that S. 33 applies only when the applicant admits 
the factual existence of an agreement but challenges the ‘legal’ existence 
thereof on such grounds as misrepresentation, fraud, etc. In Baijnath v. 
Chhotulal, 52 C.W.N. 397, Clough, /. followed the judgment of Das J. 
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“Sin/ia, J. has differed from the judgments of both these learned Judges 
in Chaturbhuj v. Bhicamchand Chororia & Sons, 53 C.W.N. 401. According 
to the learned Judge the intention of the framers of the Arbitration Act 
was that the right and liabilities of the parties in respect of an arbitration 
agreement or an award such as are mentioned in Ss. 31 and 32 of the Act 
should be litigated only in the Court having jurisdiction under S. 31 
and on application made under section 33 and not by way of suit. The 
intention of the Legislature was to take away the remedy by way of suit 
which the parties to an arbitration agreement or an award had before the 
passing of the Act and to relegate them to the remedies as provided in 
the Act. 

“The opening words, ‘any party to the arbitration agreement*, in S. 
31 of the Act should be construed according to Sin ha, J. to mean a party 
who is alleged to be a party to an arbitration agreement but who challenges 
the existence thereof and that there is nothing in the section to restrict 
the word, ‘existence* to ‘legal existence’ and it should be read in its 
oidinary and natural meaning, namely, existence either in fact or in law. 

“Mr. Bar well, learned counsel appearing on behalf of the respondent 
relied on the judgment of Das and Clough, /./. while Mr. Ganguli for 
the petitioner relied on the view of Sin ha, J. In this case it is not necessary 
for me to come to any decision regarding this conflict of judicial authorities 
which should really be resolved by the Court of appeal. Even if Sinha, J. 
is right in the view that he has taken, the party who challenges the 
existence of an arbitration agreement is entitled to apply under S. 33, 
Arbitration Act. That section provides a remedy to the party who chal¬ 
lenges the existence of an agreement to refer to arbitration and he can 
come to Court and obtain a decision, even when the other sides does 
not wish to enforce it. Bhagwandas v. Atrna Singh, 47 Bom.L.R. 716== 
A.I.R. 1945 Bom. 494. 


“Sections 32 and 33 arc the new sections introduced by the Arbitration 
Act of 1940. They were introduced in accordance with the suggestion 
of the Civil Justice Committee and were meant to negative the decision 
in E. D. Sasson & Co, v. Ram-dutt Ramkissen , 50 Cal. 1 = A.I.R. 1922 P.C. 
374 and Mutulal v. Ram Kissendas , 47 Cal. 806— A.I.R. 1920 Cal 820 
where it had been held that a suit must be filed if a party wants to 

challenge the existence of a submission.The first part of section 

P 1 < ?vcnts a substantive right to challenge the existence of an arbitration 
award enforced according to the procedure laid down in the Act have the 
agreement. The second part of that section prevents the setting aside, 
amending or modifying or in any way affecting an arbitration agreement 
otherwise than as provided bv ti.e Act. It has been held bv the Calcutta 
High Com t that suit to challenge the existence or validity of an arbi 
nation clause in a contract or for determining the effect of an arbitration 
agreement or award is not maintainable bv reason of S. 33. Arbitration 
Act of 1940 winch provides that such a challenge must be made bv 
means of an application and not bv means of a suit, Deokinandan v 
nasautla! . I.LR (1MI) 2 Cal. 12S = A.I.R. 1941 Cal. 527. A contrary 
view has been taken by a Division Bench of the East Punjab Hieh Court 
ill Ban wan Lai v. The Board of Trustees. A.I.R. 1910 pp ] r7 with 
respect to the learned r..d R es of the East Punjab in n,v opinion the 
correct view was taken bv Lord Williams. J in the Calcutta ’ 

above 4 lie Madras Hi K h Court has also taken the same view as the 

H945) 2 M.EJ C 9°8 l = AJR PtC ,945 /»"•«/«. 
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“Section 33 is a corollary to S. 32. Under s. 33, an arbitration 
agreement or an award has to be decided by means of an application. 
Section 33 provides a remedy not to the person who affirms the existence 
or validity of an arbitration agreement but to the person who challenges 
the same. Obviously, the Legislature thought that the person who sets 
up submission can go to arbitration and have the disputes decided by 
the arbitrators. Mr. Ganguli, learned counsel for the applicant, wants 
me to split up S. 33 and he contends that an application ‘can be made to 
the Court (a) by any party to an arbitration agreement desiring to 
challenge the existence or validity of an arbitration agreement or (b) by 
any party to an arbitration agreement desiring to have the effect of 
either an arbitration or an award determined. Counsel concedes that 
he cannot come under (a) because he is not challenging the existence or 
validity of the arbitration agreement as he is really asserting the existence 
of such agreement and is affirming the validity thereof. But he contends 
that he comes under (b) and he desires to have the effect of the arbitra¬ 
tion agreement determined by this Court. I cannot accede to this con¬ 
tention. The words “existence, effect or validity of an arbitration 
agreement or award” are used in S. 32. Under S. 33 if any one challenges 
the arbitration agreement he can come to Court. If there is any question 
raised as to whether there is any particular dispute within the ambit 
of the arbitration agreement or whether it has ceased to be operative on 
account of frustration or any supervening illegality or impossibility then 
that can also be determined under this section by means of an applica¬ 
tion. In my opinion, the word ‘effect’ does not mean the existence of 
an arbitration agreement. It connotes in this context the purpot,. drift, 
or tenor of the agreement. What Mr. Ganguli wants me to decide is that 
there is in fact an existing, valid and binding arbitration agreement. 
Really there is no question of deciding the effect of that agreement. 

“Mv attention has been drawn to a case decided by the Division 
Bench of the Bombay High Court in M. Gulamali Abdul Hussein v. 
Vishwambharlal, 51 Bom.L.R. 79 = A.I.R. 1949 Bom. 158. The learned 
Judges Chagla, C.J. and Tendolkar , J. held that an application to 

establish the existence or validity of arbitration a KJ*' en V' nt c .f n f 
tained by a Court under the Arbitration Act, 1940, t oug n 

. “With great respect, I cannot agree with the view taken by 
C.J. in the above case. When the Legislature enacted S..32! and barred 

all suits with regard to the existence, validity or effect of an arbitration 

a auiLS wim , , rtronrr nrocedure or remedies should 

agreement or award, it realised that proper prottruui*. , • 

be prescribed or rights »hould be confar^^o" to 

Inv" mind'll to "be read as illustrative. It is difficult to follow how a 
general right to apply mav be held to exist when the statute makes 
"Oecific provisions providing for the right of litigant to come to Court 
with regard to a specific class under specific conditions. The fact that 
the right of suit is taken awav by S. 32 does not confer a general right 

" the litigants to apply to Court. To my mind it is not correct to 
urge that S 32 has impliedlv created a general right to apply to Court 
under that section. If that was the correct view, then S 33 would be 
unnecessary When the Legislature had its attention directed to the 
necessity of making provisions in order to provide for the situation created 
bv the enactment of a provision like S. 32, then it must be assumed that 
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S 33 is exhaustive and not illustrative. Therefore, in my opinion, a 
person who denies the existence of an arbitration agreement cannot 
apply under the Arbitration Act. I cannot understand how can there be 
a general right to apply under an Act although there is no right to apply 
under any specific section of the Act.” See now Sha 6* Co. v. Ishar Singh, 
A.I.R. 1956 Cal. 321=60 C.W.N. 471 (F.B.) (overruling I.L.R. (1949) 
Cal. 245 and A.I.R. 1951 Cal. 78) given at the beginning of S. 30 under 
the heading Sections 30, 32 and 33. The reference to the above Full 
Bench case has also been given under S. 33 under the heading ”Ss. 15, 16, 
30 and 33.” Vide p. 739 infra. 

1360. Right to set up a defence whether taken away. —Section 
33 of the Arbitration Act does not take away the right of a party to set up 
as a defence to an application for stay the non-existence of any agreement 
of arbitration when the agreement is propounded under S. 34 by the 
otherside. It is not necessary that he should take a substantive applica¬ 
tion for that purpose. Section 33 provides for a case where a party wants 
to obtain the Court’s declaration for non-existence of an agreement for 
his own use. In such a case he has to make an application to get the 
judgment. Bhagzuandas v. Alma Singh, 47 Bom.L.R. 716 = A.I.R. 1945 
Bom. 494. See also Muthu Kute v. Varu Kutty, A.I.R. 1950 Mad. 64 ; 
Sayyaparaju v. Nekkanti, A.I.R. 1951, Mad. 525. The prohibition in 

S. 32 is confined merely to a plaint by which a decision, upon the existence, 
effect or validity of an award is sought. Its provision does not extend 
to a defence as opposed to the filing of a suit. Consequently a defendant 
is not precluded from putting forward an award which has been fully 
performed by him but which was not filed under S. 14 and according to 
which judgment was not pronounced or decree given under S. 17 of the 
Act in answer to the plaintiff's claim which was the subject-matter of the 
reference and award. Suryanarayana v. Venkata Reddi, 1948 M.W.N. 
268 = 61 L.W. 289 = A.I.R. 1948 Mad. 436 = 3 D.I..R (Mad.) 23 = (1948) 1 
M.L.J. 31. In the last named case the Court observed : “There can be 
no doubt that section 31 merely regulates the forum and we notice that 
this is the view which found acceptance in Rental Jute AT ills v. Jewraf , 

T. I..R. f 1943) 2 Cal. 392 = A.T.R. 1944 Cal. 188 = 220 Ind.Cas. 306. where 
McNair , J. pointed out that S. 31 is not an enabling section but a section 
which merely defines jurisdiction. 

“Turning to Ss. 32 and 33 it must first be observed that while S. 33 
provides for an application by a person ‘desiring to challenge the existence 
or validity of an arbitration agreement or an award or to have the effect 
of either determined,' section 32 uses what may be regarded as somewhat 

wider language that ‘no suit shall be.for a decision upon the 

existence, effect or validity of an arbitration agreement or award.’ It is 
fundamental principle of statutory interpretation that when the right of 
suit is taken awav and the remedy bv wav of an application is substituted 
for it. the prohibition would ordinarily be presumed to be co extensive 
with the new remedy that is provided. An analogical case is where the 
Jurisdiction is taken awav from Civil Courts and conferred on revenue 
Courts, the extent to which it is conferred on the latter being regarded as 
determining the extent to which the former are deprived of it r Vide 
Ss 13 and 21 Madras FTereditarv Village Officers Act. of 1895. and 
Seltharam Naidu v. Rami Naidu . 33 Mad. 208 = 5 Ind.Cas. 137. Tr would 
therefore seem as if S. 32 notwithstanding its apparently wider language, 
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has to be read only as precluding a suit praying for the relief for which 
an application is provided under S. 33.” See also, Panchanan v. Nani, 
I.L.R. (1951) 1 Cal, 438. But see Lachhuman v. Makar, 32 Pat. 604 = 
A.I.R. 1954 Pat. 27. 

1361. Whether decree passed under section 17 can be challenged 
by suit. —Section 32 bars a suit for a decision upon the existence, effect 
or validity of an arbitration agreement or award. Neither a suit can be 
brought for the amendment, modification or in any way affecting otherwise 
an arbitration agreement or award. In this section no mention is made 
of a “decree” passed on the basis of an award under section 17 of the 
Act. Now the question is whether a suit is maintainable to set aside the 
decree. According to the old law a judgment and decree based on award 
was final and as such would constitute res judicata. Vyankat.esh v. 
Sakharam, 21 Bom. 465. For other cases vide notes under section 17 
supra. But even under the old Act the decision of a matter by the arbi¬ 
trators without jurisdiction does not operate as res judicata. Harasankai 
v. Raghuraj, 20 All. 519 (P.C.) ; Chuma Kumoar v. Beharilal, A.I.R. 
1934 All. 117 = 151 Ind.Cas. 338; Ghora v. Mulchand, 196 Ind.Cas. 151 = 
A.I.R. 1941 Sind 111. So it seems that a decree and judgment based on 
such an award is not res judicata. 

1362. Meaning of the words “award”, “agreement”. —The word 
“agreement” must include a sham agreement and the word “award” must 
include a bogus award. Umadutt v. Chandrao, A.I.R. 1947 Bom. 94. It 
is not necessary that an agreement to submit a dispute to arbitration 
should set forth in full detail everv matter which is in dispute Ponnnaya 
v. Suphammal, A.I.R. 1946 Mad. 391. 

33. Any party to an arbitration agreement or any person 

. , .. claiming under him desirmq to cballange 

ment or award to be the existence or validity of an arbitration 
contested by an appli- agreement, or an award, or to have the effect 
tion - of either determined, shall apphj to the Court 

and the Court shall decide the question on affidavits : 

_ • 

Provided that where the Court deems it just and. expedient 
it may set down the application for hearing on other evidence 
alsOi and it may pass such orders for discovery and. particu\ars 
as it may do in a suit. 

1363. N.B. —This section is also new. 

1364. Nature of procedings under this section—Procedure to 

be followed. —Where an application under this section is filed challeng¬ 
ing the existence or validity of an award, the procedure laid down in 
ss. 14. 15 and 16 of the Act is not made immediately applicable. 

Proceedings under this section are entirely different from the proceedings 
under ss. 14 to 17 of the Act and the court is not bound to pronounce 
a judgment in accordance with the award merely because it was dismis¬ 
sing the application under this section filed by the other side specially 
when it had not been moved to pass any such order by the respondent. 
This section was enacted to provide a speedy remedy to a party objecting to 
a reference or an award, and instead of having to file a separate suit for 
the purpose he can now merely move an application which has to be 
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generally decided on affidavits. Balwant Singh v. Ram Charan, I.L.R. 
(1944) All. 375 = A.I.R. 1944 All. 188= 1944 A.I. J. 241 ; see also A.I.R. 
Punj. 171 noted below. The provisions of this Act make it abundantly 
clear that a challenge to the validity of an award is inadmissible without 
an application. Alahadeo v. Kamala, A.I.R. 1956 All. 51. Where dispute 
found to be within scope of arbitration clause, court cannot enter into 
merits of dispute. Commander v. Arnujan, I.L.R. (1953) Mys. 480 = A.I.R. 
1954 Mys. 46. It is clear from s. 32 that not only a suit which seeks a 
decision upon the existence, effect or validity of an arbitration agreement 
or an award, is barred, but even a defence which has the same effect is also 
barred. Gulzarirnal v. Ramesh Chandra, A.I.R. 1959 Raj. 162. The 
true exect of ss. 32 and 33 is that where an award was pleaded by the 
plaintiff, it is not open to him to file a suit to enforce an award, and his 
only remedy is to file ail application under s. 33 and have the award 
enforced according to the procedure laid down in the Act itself Ibid. 
The Civil Court has no jurisdiction to try a suit which is in substance 
and in effect is a suit to enforce an award as it would be a plain violation 
of ss. 32 and 33 of the Arbitration Act. A.I.R. 1959 Raj. 162. The 
language of s. 33 leaves no doubt that when the existence of an arbitration 
agreement or its validity is challenged in an application under s. 33, the 
court shall decide the question. Damodar Shah v. Union of India, 
A.I.R. 1959 Cal. 526 ; Shri Vallabh Pitte v. Norsinghdas, 65 Bom. L.R. 
29 = 1.L.R. (1962) Bom. 743 = A.I.R. 1963 Bom. 157. 

1365. Section 33—Retrospective effect. —The Arbitration Act 
of 1940 does not apply to awards made before the Act came into force. 
It only applies to an award made under it. Debabrata Ghose v. Jnanendra 
A. Ghose, A.I.R. 1960 Cal. 381. 

1366. Ss. 15, 16, 30 and 33. — 1 he validity of an award can be 
challenged under s. 15 of the Act which provides for its corrections or 
modification by the court or it may be challenged under s. 16 which 
provides for its remission for reconsideration or it may be challenged 
under s. 30 which provides for setting it aside. But none of these sec¬ 
tions provides for the making of an application. It is perfectly clear that 
this authority for making an application in each one of these cases is 
derived ultimately from the general provisions contemplated in s. 33. 
Per Chakravarthi , C.J., in Sat & Co. v. Ishar Singh, A.I.R. 1956 Cal. 321 = 
60 C.W.N. 471 (F.B.). 


1367. Applications under sections 30 and 33. —T he award was 
filed in Court on the 18th July, 1951. An application under section 33 
for challenging the validity of the arbitration agreement was presented 
on 17th January, 1952 and an application under s. 30 for setting aside 
of the award was presented on 12th Dec., 1952. Thus the petitioner 
took advantages of both the remedies available to him under the laws 
foi challenging the validity of the award. The application under s. 30 
was held by the Court to be barred by time. The application under 
section 33 was dismissed on the short ground that onlv one application 
lies for securing a declaration that the award was invalid. Held that 
where the Court proceeded to dismiss the application under s. 30 on 
the ground that the application was barred by time, it was incumbent 
upon the Court to pronounce judgement upon the application under 
s. d3 and to decide whether the arbitration agreement, and consequently 
the award which was given in pursuance of that agreement was or was 
not invalid. If after hearing the parties, the Court came to the con- 
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elusion that the award was not invalid, it was perfectly justified iiy 
pronouncing judgment in accordance with the award. The action taken 
by the Court in not proceeding to consider the objection of the petitioner 
in regard to the validity of the award, was contrary to the express pro¬ 
vision of the law. United India v. Bhagat Singh , A.I.R. 1954 Punj. 
171 ; see also Jugaldas v. Pursottam, 92 C.L.J. 181 = A.I.R. 1953 Cal. 690. 

1368. Section 32, 33, 34—Scope of. —The object of the Legis¬ 

lature in enacting s. 32 is that no suit should be allowed to be instituted 
for a decision upon the existence, effect and the validity of an award 
and no party to an award shall be allowed to have it set aside, amended 
or modified or in any way affected otherwise than as provided in that 
Act. Section 33 provides that the validity of an award can only be 
contested by an application to the Court and not by independent suit. 
That section is mandatory, because it says that any party desiring to 
challenge the validity of an award shall apply to the Court and the 
Court shall decide the question on affidavits, subject of course to the 
provision in the proviso for other evidence for the taking of which the 
Court may pass appropriate orders. Surayya v. Anandayya, 63 M.L.J. 
777 = (1951) 2 M.L.J. 313. See also Liladhar v. Radha Krishna , A.I.R. 
1946 Nag. 5 = 1.L.R. (1945) Nag. 634=1945 N.L.J. 526. The question 
whether the arbitration agreement was operative and effective or not, 
whether it should be enforced or not, or whether it was frustrated or 
not or whether it fell along with the other clauses of the contract or 
not, are all questions regarding the effect of arbitration agreement and 
sections 32 and 33, Arbitration Act bai suits for decision of such 
questions. The fact must be determined only by means of an applica¬ 
tion under s. 33. An arbitrator may decide whether he has jurisdiction 
over the dispute or not but his decision is not binding upon the court 
because he cannot confer jurisdiction upon himself by a wrong decision. 

Ir is for the court to decide exclusively whether he has jurisdiction or 
not and this is done through an application under s. 33 Municipal 
Board v. U. P. Electric Supply , A.I.R. 1958 All. 506. 

The proper construction of ss. 30 and 33 would be that all appli¬ 
cations challenging an award, irrespective of the ground of challenge, 
must be made under s. 33. Basant v. Surendra , I.L.R. 36 Pat. 35=1957 
B.L.J.R. 94 = A.I.R. 1957 Pat. 417; A.I.R. 1956 Cal. 321 (F.B,), If the 
award only is challenged, because of some infirmity, or invalidity in the 
award, and not the arbitration agreement, and, the grounds of the 
challenge are those expressly mentioned, or impliedly included in the 
“otherwise invalid” clause in clause (c) of s. 30, the court is empowered, 
on an application presented under s. 33, to set aside the aw aid under 
s. 30 of the Act. If, however, the existence of the arbitration agreement 
itself is challenged, then the court under s. 33 is empowered to determine 
the existence, or invalidity of the arbitration agreement, and to declare, if 
satisfied, that it is non-existent and invalid. On such a declaration, the pur¬ 
ported award becomes a nullity and void ab initio. Basant \.Surendra, A.I.R. 

36 Pat. 35 = 1957 B.L.J.R. 94 = A.I.R. 1957 Pat. 417. See also, Savkur v. 
Amnifla! , I.L.R. (1954) Bom. 686 = 56 Bom.L.R. 89 = A.I.R. 1954 Bom. 

393. 

1369. Scope of section 33. — Vide notes under section 32. Ordi 
narily the court should decide the question on affidavits. But where 
such questions cannot be conveniently tried by affidavits, the court is 
entitled to examine witnesses. Deokinandan Dalmia v. Basantlal, A.I.R. 
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1941 Cal. 527=45 C.W.N. 881 ; JLiladhar v. Radhakishan, I.L.R. (1945) 
Nag. 034 = 1945 N.L.J. 526 = A.I.R. 1946 Nag. 5; Sheocharan v. Sonichar, 
A.l.R. 1948 Pat. 207=26 Pat. 115. In Sassoon & Co. v. Ramdut Ram- 
kissen, 70 Ind.Cas. 727= A.l.R. 1922 P.C. 374 = 37 C.L.J. 336 = 44 M.L.J. 
758 = 27 C.W.N. 660 = 50 Cal. 1 = 18 L.W. 537 (P.C.), their Lordships of 
the Privy Council said : “On the argument before their Lordships iu 
was argued, as a preliminary point, that the suit would not lie, as the 
only remedy open to the plaintiffs was to move to set aside the awards 
under section 14 of the Arbitration Act, and this could not be done 
alter the awards had been enforced by execution. In their Lordships’ 
opinion, there is no substance in this point. Any objection to an award 
on the ground of misconduct or irregularity on the part of the arbitrator 
ought, no doubt, to be taken by motion to set aside the award ; but 
where (as here) it is alleged that an arbitrator has acted wholly without 
jurisdiction, his award can be questioned in a suit brought for that 
purpose. By s. 32 such rulings have been made obsolete. Such 
questions can now be decided by motions. It is only the court which 

refers the case to arbitration, that should finally decide the question 

whether the award is invalid, not for the reasons specifically mentioned 
c , lise ( c ) of P a,a * ] 5(1) but on other grounds also. Asa v. Bhutan 
J63 Ind.Cas. 380 = 38 P.L.R. 725 = A.l.R. 1936 Lah. 466. A provision 
Jn dn a ' vai t d can ke challenged on the ground that it is beyond the 
scope of the reference only by taking objections in the course of the 

l u * n L' vIuth thc award « made. Sarafuddin v. Jibanessa , 39 C.W.N. 
/I0. This section provides for a case where a paity wants to obtain the 

torn ts declaration of the non existence of an agreement for his own 

u>e. In such a case he has to make an application to get a judgment. 
Bhagwandas v. Atmasing, 47 Bom.L.R. 716 = A.I.R. 1945 Bom. 404. In 
cases failing under the Bombay Co-operative Societies Act, both the 
quesuon of the vaHdity of an arbitration agreement and the question 
o he validity of an award referred to in this section are to be decided 
ll * h r S ?, C ^ al Court sec UP “nder the Co-operative Societies Act and not 
i J> i R C / V | 1 ,H^° U n t as P rovidcd in thi* section. G. /. P. Railway v . Bhiltaii 

Cm *4 IS A T b2 ° = 20y IC * 413 = A.l.R. 1943 Bom. 341 =209 Ind! 
1951 Par 6 agreement can be questioned under this Act. A.l.R. 

Jl 6 * Scc ! ,0 . n 33 contemplates an application for three purposes 

namely (i) when it is desired to challenge thc existence of an arbitration 
agreement <i.) when it is desired to challenge its validity and (iH) when 
it is desired to have its effects determined. Shiva Jute v Hind lev Sr rH 
A.l.R. 1959 S.C. 1357 = (1960) I.S.C.J. 35 = (1960) LS.C.R. M9 le aUv 
Union of India v. ,V P. Singh, A.l.R. 19(52 Cal. 594 = 06 CWN 977 
(principles on which award can he challenged as “bad on the face of it) 

.^•S-mchaUenglng .idu, „f arbitration agreement whether 

maintainable.— A suit to challenge the existence or validity of an arbitra¬ 
tion clause in a contract or for determining the efTecL of an arbitration agree¬ 
ment or award is not maintainable by reason of section 33 of the Act which 

provides that such a challenge must be made by means of an application 
and not by means ol a suit. Bajranglal v. Agarwal, A I R. 1950 Cal. 
-07. A dispute that the contract of which the arbitration clause forms 
an integral part is illegal and void is not one which thc arbitrators are 
competent to decide under the arbitration clause although it is ol 
sufficient amplitude to take in a dispute as to the validity ol the agree 
91 
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ment and in consequence a party to the contract is entitled to maintain 
an application under s. 33 for a declaration that the contract is illegal 
and that in consequence the proceedings thereunder beiore the arbitra¬ 
tion and the awarr in which they resulted were all void. Khardah Co. 
Ltd v. Raymon & Co., (1963) 1 S.C.A. 314=A.I.R. 1962 S.C. 1810. 

See also Waverly Jute Mills Co. Ltd. v. Raymon ir Co. (1963) 1 S.C.A. 
391 = (1963) 3 S.C.R. 209 = A.1.R. 1963 S.C. 90 (dispute relating to validity 
of contract to be decided by court and not by arbitration) ; Shree Bajrang 
Jute Mills v. Fulchand, A.I.R. 1963 Cal. 140; The Premier Insurance 
Co. v. V. K. Khanna , (1963) 2 M.L.J. 462. 

1371. Suit to declare award invalid for want of valid reference. 

—Even if an application for setting aside an award under s. 30 of the 
Arbitration Act is barred by limitation, an application for a declaration 
that the award is invalid and illegal as there was no valid reference 
is maintainable under s. 33 of the Act, and there is no period of limita¬ 
tion prescribed for the making of such an application. Haji Ebrahim 
v. Pannalal, I.L.R. (1949) 1 Cal. 245 ; Gani v. Ramlochan, A.I.R. 1948 
Pat. 430 ; but see A.I.R. 1954 Cal. 64 ; Gunavantibai v. Official Assignee, 
62 Bom.L.R. 601 = 1960 Nag.L.J. 644 = I.L.R. 1960 Bom. 532 = A.I.R. 
1961 Bom. 24 (ppwer of court to consider suo motu whether the award 
was collusive) 

1372. Power of Court to take evidence under this section.— 
Where in an application under s. 14(2), Arbitration Act, the pleadings 
involve serious allegations of fraud, forgery, etc., and of denial of the 
arbitration, the issues raised are not such as could properly be decided 
by affidavit. Jagadish v. Sunder, 27 Pat. 86 = A.I.R. 1949 Pat. 393; see 
also, Deokinandan v. Basanta, A.I.R. 1941 Cal. 527 = I.L.R. (1944) 2 
Cal. 123. Section 33 only gives an indication of what the Court would 
be entitled to do in a fit and proper case. The section does not take away 
the powers of the Court to take evidence in ordinary cases, apart from 
petitions strictly falling under that section. It would be open to the 
Court to make such orders, as are contemplated in s. 33, even in the case 
of other petitions which may be filed under the Act, if the Court thinks 
it just and expedient to do so. Vishambar Lai v. Gulamally, 4 D.L.R. 

(Bom.) 91. 

1373. Question whether contract is gaming and wagering.- 

In an application under s. 33 the question whether the contracts were 
gaming and wagering contracts cannot conveniently be tried on affidavits 
and hence the application should be set down for hearing with witnesses. 
Deokinandan v. Basantilal, A.I.R. 1941 Cal. 527 = I.L.R. (1941) 2 Cal. 
123 = 45 C.W.N. 881 = 196 Ind.Cas. 851. 

1374. Any party to an arbitration agreement. —The words “any 
party to the arbitration agreement” should not be read in a sense other 
than in the strict and literal sense. It should be construed to mean a 
party who is alleged to be a party to the arbitration agreement but who 
challenged the existence thereof. The word “existence” should not be 
read in a restricted sense but in its ordinary and natural meaning, 
namely, existence either in fact or in law. An application by a party 
who denies the factum of the arbitration agreement is, therefore, main¬ 
tainable under s. 33 of the Act. Chaturbhuj v. Bhicum, 53 C.W.N. 410; 
see also Bhagwan Das v. Atmasing , 47 Bom.L.R. 716= A.I.R. 1945 Bom. 
494 ; Manik Lai v. Shiva Jute, 52 C.W.N. 389 ; Baijnath v. Chhotulal, 52 
C.W.N. 397 ; Bajrang Lai v. Agarwal, A.I.R. 1950 Cal. 261 ; State of Bom- 



ARBITRATION AGREEMENT HOW CONTESTED 


743 


S. 33] 


bay v. Adamji Hajee, A.I.R. 1951 Cal. 157. The expression “any party to an 
aibitration agreement” should be construed so as to cover a person who 
is claimed to be a party to an agreement of arbitration although he 
does not admit its execution or the authority of the person executing it. 
Lalchand v. Dasanta Mai, 49 P.L.R. 245. The expression “any party 
to an aibitration agreement” in this section taken along with the fact 
that he is the person who challenges the existence of the agreement must 
be understood as having reference to a person who is put forward as 
being a party to an arbitration agreement but who does not admit its 
existence. It is not necessary to restrict the meaning of the word 
“existence” as implying the legal existence as opposed to apparent or 
mere factual existence, i.e., as opposed to a mere semblance of existence, 
but may be taken as referring in the context to an agreement which is 
apparent and not real. The expression only describes the applicant 
and does not assume the truth of the agreement. Mushu Kutty v. Varu 
Kutty., A.I.R. 1950 Mad. 64. The words “any party” with which this 
section opens mean also persons who are not actually parties, but who 
claim and, who are alleged to have entered into arbitration agreement 
likewise, the word “agreement” include sham agreement and means 
factual existence of the agreement, although it may have, or it may turn 
out to have, no legal existence at all. Basant v. Surendra, I.L.R. 36 
Pat. 35 = 1957 B.L.J.R. 94 = A.I.R. 1957 Pat. 4417; see also A.I.R. 1947 
Bom. 94. 

1375. Shall apply. —An application filed subsequently to the filing 
of the award in court, asking for inspection of the record and also contains 
the objections on which the party challenges the award, can be treated 
validly as an application under the section. The fact that the details 
of the objections were not contained in the application but were furnished 
in the written statement filed by the party in the suit to get a decree 
passed in terms of the award cannot preclude the court froru treating 
the application as one under s. 33. Where such application was hied 
within the time allowed under Act 158 of the Limitation Act it would 
Nf competent for th< court to enquire into the validity of the award on 
the grounds mentioned in the application and amplified hv the partv 
in the written statement. Sheoramprosad v. Go pal Prosad, 1959 M.P.L.l. 
87 = 1959 M.P.C. 31 = 1959 Ind.L.J. 24 = A.I.R. 1959 Madh. Pra. 102. 

1376. Filing of award pending application for declaration that 
there was no valid award. —When an application is presented to the 
Court under s. 33 which challenges the existence of an award, no award 
need, or can be filed in such application. Kappusummi v. Anantharamier, 
1947 M.W.N. 371 =60 L.W. 244 = (1947) 1 M.L.J. 297 = A.I.R. 1948 Mad 
40 = I.L.R. (1948') Mad. 83. 

1377. Application made before award is filed. —An application 
under section 33 to have the validity of an award determined by the 
Court is liable to be thrown out as not maintainable when there is no 
award in Court. But when once the award is produced in Court, though 
it may not have been filed before the application was made, it will be 
deemed to have been made as an application to set aside the award 
Damari v. Rampirit, A.I.R. 1950 Pat. 376 ; see also A riff v. Bengal Silk 
A.I.R. 1949 Cal. 350 = 1.L.R. H945) 2 Cal. 70; Lachhmi v. Gobordhnn 
A.I.R. 1948 Pat. 171, but see Bengal Jute v. Jeivraj , I.L.R. (194 3') 2 Cal 
392 = A.I.R. 1944 Cal. 304 and Ratanji v. Bhirajlal, I.L.R. (1942) Bom 
452 = A.I.R. 1942 Bom. 101. It has been held by the Allahabad High 
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Court that an application under this section should be made only after 
the award has been filed. Any such application before the filing of' the 
award would be premature and may be incompetent. Even if it be not 
absolutely incompetent it is essential that it should be made either after 
an application under s. 14 (2) of the Act for the order directing the 
arbitrator to file an award has been made or it should be accompanied 
by such an application. Bishnu Prasad v. Gopal Das, I.L.R. (1950) All- 
50. In Bengal Silk v. Aisha Ariff, A.I.R. 1947 Cal. 106 = 231 Ind.Cas. 
106, Gentle J. said : “In my opinion an application to set aside an award 
being filed in Court ; but directly the award is filed, irrespective whether 
or not notice has been received of its filing, such application is competent." 

1378. Existence or validity of subject-matter of dispute or of- 
transaction which are the subject of arbitration—whether can be 
enquired. —Normally, in dealing with an application under this section, 
the Court is concerned with determining the existence, legality or effect 
of an arbitration agreement at the instance of a party challenging the 
aibitration agreement; the Court is not concerned with the existence or 
validity of the transactions which are the subject-matter of arbitration. 
The latter question i.e., as to the existence or validity of the subject-matter 
of dispute cannot fall directly within the scope of the inquiry as to the 
existence or validity of the arbitration agreement. But where a party 
applying under s. 33 desires to have the effect of the arbitration agreement 
determined the court is entitled under s. 33 to consider whether the 
particular dispute before the Court, is within the scope of the arbitration 
agreement. If the Court comes to the conclusion that a dispute is within 
the agreement, the arbitrator is the sole judge of it ; but if it does not 
fall within the scope of arbitration agreement, the Court is entitled to 
declare the effect of the arbitration agreement and incidentally upon the 
validity of the contract. 

If the Court, on an application under s. 33, holds that an arbitration 
agreement does in fact exist or that it is a valid agreement, as it is open 
to it to so hold in view of ss. 32 and 33 the arbitrator is entitled to decide 
the dispute on the merits. It cannot be held that once an objection to 
the existence or legality of an arbitration agreement is taken, the arbitra¬ 
tor loses jurisdiction to decide the dispute on the merits for all time. 
Nor is it necessary for the party asserting that an arbitration agreement 
exists in fact and law to make a substantive application for a declaration 
to that effect when the other party has challenged the existence or validity 
of the arbitration agreement and has failed therein. Gordhandas v. 

Natvarlal, 54 Bom.L.R. 367 = A.I.R. 1952 Bom. 349; Dhanrajmal v. 

Shamji, A.I.R. 1961 S.C. 1285 (since such a plea can only be raised in 
bar of an application by the person seeking a reference to arbitration at 
least that portion of the Act still applies and the power can only be 

exercised by the court). . 

1379. Purposes for which seel ion conlcinplates application.— 

Section 33 contemplates an application for three purposes, namely (1) 
when it is desired to challenge the existence of arbitration agreement, (n) 

when it is desired to challenge its validity, and (in) when it is desired to 

have its efTed determined. An arbitration agreement may come into! 
existence in one of two ways; it may either arise out of an agreement 
which contains nothing else besides the arbitration agreement, or it may 
arise out of a term contained in a contract which deals with various 
other matters relating to the contract. Where one is dealing With an 
arbitration agreement of the second kind, s. 33 is concerned only with 
the term relating to arbitration in the contract and not with the terms 
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of the contract which do not arise for consideration on an 
under that section. Shiva Jute v. Hindlay & Co., A.I.R. 

1357 = 1960 S.C.J. 35. 

1380. Act X of 1940 ss. 2(c), 32 and 23—Jurisdiction. — 

order to determine the questions whether the court before which applica¬ 
tion under ss. 32 and 33 are filed has jurisdiction to entertain them, it 
must be ascertained what the questions are, which form the subject- 
matters of the reference to arbitration and then supposing those questions 
had arisen, in a suit, whether in fact any part of the cause of action in 
the suit, which the opposite party might have instituted arising out of the 
subject-matter of reference arose within the jurisdiction if the court 
before which the applications are filed. Indcr Chand v. Pooranchand, 
(1958) Punj. 232 = A.I.R. 1959 Punj. 614 ; (1950) 1 M.L.J. 709; Ghulzari- 
mal v. Rameshchandra, A.I.R. 1959 Raj. 162=1959 Raj. L.W. 459 = 1.L.R. 
(1959) 9 Raj. 515. 

1381. Application whether maintainable.—Illustration. —A policy 
ot motor insurance contained the following arbitration clause : “All 
differences arising out of this policy shall be referred to the decision of 
an arbitrator to be appointed in writing by the parties in difference or 
if they cannot agree upon a single arbitrator to the decision of two arbi¬ 
trators one to be appointed in writing by such of the parties within one 
month. If the company shall disclaim liability to the insured for any 
claim theieunder and such claim shall not within twelve calendar months 
from the date of such disclaimer have been referred to arbitration under 
the provisions herein contained. Then the claim shall for all purposes 

deemed to have been abandoned and shall not be recoverable here- 
under. The policy-holder made a claim upon the company for the loss 
of his car in communal riots. The company repudiated its liability 
under the policy on three successive occasions, the last of such disclaimer 
being on 1st August, 1948. On 21st November, 1949. the policy-holder 
appointed an arbitrator. The company thereupon made an application 
under s. 33, Arbitration Act praying for a declaration that the reference 
was illegal and for an injunction to restrain the arbitrator from proceeding 
,n inatt er. The company's case was that as the appointment of the 
arbitrators was made more than 12 months after even the last disclaimer 
by it, the claim must be denied to have been abandoned. The case of 
the policy holders, on the other hand, was that there was no valid dis¬ 
claimer by the company. The question for decision was whether the 
point in dispute fell to be decided bv the arbitrator as being a difference 
arising out of the policy’ or by the Court under s. 33, Arbitration Act. 

tf • L “ iat . c tcst * n Sl,c h cases is whether recourse to the contract by 
which parties are bound is necessary for the purpose of determining the 
matter in dispute between them. If such recourse to the contract is 
necessaiy, then the matter must come within the scope of the arbitrator’s 
jurisdiction In the present case both the parties admitted the contract 
and stated that they were bound by it. In fact each of them relied upon 
it to support its case. The difference between the parties was therefore 
a difference arising out of the policy and the arbitrator had jurisdiction 
to decide it, the parties having made him the sole judge of all differences 
arising out of the policy. Ruby General v. Peary Fa l AIR 105‘> sr 
119 = (1952) S.C.R. 501 =(1952) I M.I..J. 741=1952 M W N 455=1l959) 
S.C.J. 156 (S.C. affirming A.I.R. 1951 Punj. 440; sec also A M Mair & 
C°. v. Gordhandas , 1950 S.C.R. 792 = A.I.R. 1950 S.C. 9: Heyman v 
Darwin, (1942) I All. E.R. 337=111 L.J.K.B. 241 ; Macaura v. Northern 
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Assurance, (1925) A.C. 619 = 94 L.J.P.C. 154 ; Steffing v. Liverpool, (1917) 
2 K.B. 433 = 86 L.J.K.B. 115. 

In the first named case their Lordships of the Supreme Court observed: 
“No question of determining the effect of the arbitration agreement 
arises, because, there is no dispute between the parties as to what it 
means. The language of the arbitration clause is quite clear, and both 
parties construe it in the same way. The real question between tfiem 
is whether respondent No. 1 has or has not complied with the conditions 
of the agreement. But this question does not turn on the effect of 
arbitration agreement. This is the view which has been taken by the 
High Court and in our opinion it is correct.” 

1382. Arbitration clause—knowledge of parties about incapacity 
of arbitrator — Estoppel. —Even if the plea of estoppel is not properly 
pleaded the court will not disallow the plea if the facts pleaded in the 
affidavit clearly make out the plea of estoppel. Union of India v. B. M. 
Sen , A.I.R. 1963 Cal. 446. 

1383. Application for an order about the existence of arbitra¬ 
tion agreement how can be made. —It is not necessary under the Arbi- 
ration Act that there should be a written submission in order to sustain 
a petition to Court seeking to affirm the existence of an arbitration argee- 
ment. The law does not require that a submission to arbitration must 
be singed by both the parties. The only requisite of the law is that there 
must be a submission in writing. If there is a submission clause in a 
contract, it is not necessary that the contract must be singed by the other 
pary before the other party can be bound by the submission clause, the 
party may accept the contract orally or in writing. If the applicant is 
in a position to establish that a particular contract, which contains a 
submission clause, was accepted by the respondent, there would be a written 
submission. Such acceptance may be proved by conduct. Gulamah v. 
Vishwambar Lai, 51 Bom.L.R. 78 = A.I.R. 1949 Bom. 158. 

1384. Award existing—Suit based on original title. —A copar¬ 
cener of a joint family can bring a suit a for partition of joint family proper- 
tv basing has suit on his right to demand such partition inspite of the fact 
that there exists an award between the coparceners touching the subject* 
of partition. Sia Kishori v. Bairaui, 31 Pat. 886 = A.I.R. 1953 Pat. 42, 
see Union of India v. B. C. Naum, & Bros. P. Ltd. A.I.R. 1961 Cal. 621 
(where the original contract containing the arwitration agreement is extin¬ 
guished by settlement contract i.e., the settlement is a full satisfaction of 
the original contract, no dispute is left outstanding to be by the 

arbitration). 

1385. When award is void. —When the powers constituting the 
second court are the same persons who constituted the first Court, under 
the Rules of the Bengal Chamber of Commerce, the award will be declared 
void under this section. Patnnath v. Nanju, A.I.R. 1953 Cal. 787. Award 
is incomplete and liable to be set aside when the arbitrator fails to renew 
findings in respect of some matters out of the several matters referd to 
him. Lingam v. Kanuri (1964V Andh. W-R. 100 = A.I.R. 1964 Andh. P. 148. 

1386. Effect of award. —An award is binding between the parties 
in all matters which it professes to decide, and the fact that parties to 
the award have not carried out its terms is not in law sufficient to deprive 
the award of its binding effect. A valid award operates to merge and 
extinguish all claims embraced in the submission, and after it has been 
made, the submission and award furnish the only basis by which the 
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rights of the parties can be determined and constitute a bar to any action 
on the original demand. Rutufallah v. Mahomecl, 223 Ind.Cas. 307 = 
A.I.R. 1946 Sind. 117. 

1387. Ss, 14 to 17 and S. 33. —Proceedings under S. 33 are entirely 
different from the procedings under ss. 14, 16 and 17 of the Arbitration, 
Act. A Court is not bound to pronounce a judgment in accordance 
within the award merely because it is dismissing the application under 
s 33 hied by the other side. Baliuant v. Ramcharan, A.I.R. All. 188 = 
(1944) A.L.J. 241. It is not correct to say iliac an application under s. 
33, is virtually made for the purpose of securing an order that the agree¬ 
ment to refer the matter to arbitration be not hied. An application like 
this is not provided by the Act and cannot be made. If a person does 
not want an agreement to be filed, he can keep quiet and oppose the' 
application when one is made by his opposing party to have the agree¬ 
ment filed. Radha Kishen v. Bombay Company Lta., A.I.R. 1943 Lah 
295 = 45 T.L.R. 287=212 Ind.Cas. 411. 

1388. Meaning of “Parties,” “arbitration,” “agreement” and 
“award”. —The word “parties’' include “persons alleged to be parties" 
and the words “arbitration" and “agreement” and “award" have to be 
construed in a similar manner. Unadutl v. Chandrao, A.I.R. 1947 Bom. 94. 

1389. Filing of objection where it is in substance an application. 
—Where after the filing of an award in court one of the parties to the 
arbitration, being misled by the order of the court posting the suit for 
objections, files objections instead of an application to set aside the award, 
and the objections not only are in substance an application to set aside 
the award, but almost so uniform, the mistake made by the party is 
nothing more than an irregularity which is not such as to entitle the 
court to overlook his objections and to pass a decree in terms of the 
award. Gadiraju v. Gottemukkula , A.I.R. 1947 Mad. 315 = (1947) 1 M.L.J. 
155 = 60 M.W.N. 133; sec also Gopalji v. Chhagan, 45 Bom. 1071 =A.I.R. 
1921 Bom. 419 = 63 Ind.Cas. 929; Dcokinandati v. Basantalal, (1941) 2 
Cal. 123 = A.1 R. 1941 Cal. 527 ; Ban^araya v. Ramabhudriraiu, A.I.R. 
1947 Mad. 315=1.L.R. (1948) 123 = (1947) I M.L.J. 155. 

1390. Form of Application. —A court may get rid of technicalities 
and treat a petition for objection as being in substance an application 
in terms of s. 33. Panchatian v. Nani Go pal, I.L.R. (1951) 1 Cal. 438. 

Scope of subsequent objection raised in appeal—Consi¬ 
deration of. —Under s. 33 it is competent for a party to an arbitration 
agreement or any person claiming under him desiring to challenge the 
existence or validity of the arbitration agreement or an award or to have 
the effect of the either determined by an application to the court and 
the court is bound to decide that question, where the objections filed 
by a party generally said that the award was illegal and on his death 
during the pendency of appeal, his legal representative raised a further 
question that the reference was bad because he was not joined as a party 
to the reference though he was a party to the suit. Held that the original 
objections were wide enough to include the question subsequently raised 
in appeal. An arbitration agreement if it was invalid in law could not 
culminate in a valid award. Therefore, the subsequent objection was 
legitimate though it was not raised in the court of first instance Kalka v 
Indra Deo A.I.R. 1957 All. 781. ‘ 

1392. S. 33 and 2(a).— Where the parties are not ad idem about 
the dispute to be decided by the arbitrators, there is no valid arbitration 
agreement. And if the agreement of reference is bad for indefiniteness 
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and uncertainty as the exact dispute referred to arbitration, the award 
is bad. The award on the basis of an invalid reference is a nullity and 
can be challenged in an appropriate proceedings. Sheodutt v. Pundit, 
A.I.R. 1955 Nag. 116 = I.L.R. (1955) Nag. 224=1955 Nag. L.J. 258. 

1393. Ss. 23, 28 and 20. —Unless a different intention is expressed 

in the agreement itself an arbitration agreement will be deemed toi 

include the provisions set out in els. 2 and 3 first Schedule of the Act. 

However those conditions when deemed to be included in the arbitra¬ 
tion agreement become only referable to the action of the parties 

themselves and to the statute. The parties therefore are free to waive 
oi vary those conditions. The failure of the arbitrators to appoint an 
umpire as required by clause (2) of the first Schedule will not vitiate the 
award. That clause is only intended to meet the contingency of the 
arbitrators being of divided opinion and which difference could not 
be resolved by the majority of votes. It cannot be said to impose a 
condition which must be fulfilled in all cases even when the arbitrators 
are not at variance. As regards delay in filing award that does not 
automatically take away the authority of the arbitrators. The parties 
themselves can waive the delay or the Court can excuse it under s. 28 
even after the award has been filed. Sheoramprosad v. Gopal Prosad, 
1959 M.P.L.J. 82=1959 M.P.C. 31 = 1959 Lah.L.J. 24 = A.I.R. 1959 Madh 
Pi a. 102. 

1394. S. 33 and Specific Relief Act ss. 39 and 42. —The court 
has no power to dismiss an application under this section on the giound 
that the arbitration agreement is a clause in a contract and the decision 
may involve a declaration as to the existence or validity of the contract 
itself. Declaration the court will make in the order would be only as 
to the existence of the arbitration agreement. It has no powers to dismiss 
the application and ask the petitioner to file a suit under ss. 42 and 39 
of the Specific Relief Act. Damodar v. Union, A.I.R. 1959 Cal. 526. 

1395. Amendment of application giving new facts. —An amend¬ 
ment of an application under this section for declaration that the award 
was invalid which does not alter the nature of the application and does 
not displace it or convert it to an application of an inconsistent nature 
can be allowed. Accordingly when the relief claimed in the application 
under this section is a declaration that the award was invalid for certain 
reasons an amendment merely giving additional facts on the same relief 
is claimed can be allowed when it is made at an early stage. lAladhar v. 
Radhakrishna, A.I.R. 1946 Nag. 5. But such amendment should' be 
allowed at the end of the trial. Shanmuga v. Chidambaram, A.I.R. 1938 
P.C. 123 = 1.L.R. (1938) Mad. 644 = 32 ‘ S.L.R. 448 = 173 Ind.Cas. 772 
(P.C.). 

1396. Application under this section—Forum. —The court at the 
place where the contract has taken place and the defendant also resides, is 
competent to entertain an application under this section. Radhakishen v. 
Uladhar, 45 P.L.R. 287 = A.I.R. 1943 Lah. 295=212 Ind.Cas. 411. 

1397. Pecuniary jurisdiction. —The pecuniary jurisdiction of the 
court for the purpose of an application under s. 33, Arbitration Act, 
depends on the questions that form the subjectmatter of reference, which 
should be cognizable by the court, il they had been the subject-matter 
of a suit. In the case of a declaratory suit suing to have existence and 
validity of the arbitration clause contained in the contract determined, 
the relief being one of declaration pure and simple, a claimant is entitled 
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to put his own valuation thereon, for the purposes of court-fee and 
jurisdiction and no exception can be taken to the same. Consequently 
the application under s. 33 cannot be beyond the pecuniary jurisdictions 
of the court. Municipal Board v. Eastern Electric , A.I.R. 1958 All. 506. 

1398. Ss. 33 and 35.—Section 35 makes proceedings before the 
arbitrators invalid, in the absence of an order under s. 34 staying the 
legal proceedings, when the whole of the subject-matter of the reference 
is covered by any legal proceedings taken in respect to it. In other words, 
an arbitrator can continue the proceedings and proceed to make the award 
on the reference, unless the whole of the subject-matter of the reference 
is covered by the legal proceedings which have been instituted. Where 
in an application under s. 33 the prayers were ( a) declaration that the 
arbitration agreement, if any between the parties was void ab initio onj 
the ground of uncertainty and was not binding on the applicant and 
(b) declaration that there was in fact and in law no contract between 
the parties on account of mutual mistake of the parties, the prayers 
cannot be the subject-matter of arbitration for they go to the very root 
of the contract and imply that there was no arbitration agreement. There 
fore the subject-matter of the proceedings under s. 33, assuming they 
are legal proceedings mentioned in s. 35 cannot and does not cover any 
part of the subject-matter of reference. Section 35 in consequence can 
have no application and the award is made in the arbitration procee¬ 
dings cannot be assailed as invalid on the ground that it violates s. 35. 
Shtva J ute v * Hmdley , A.I.R. 1959 S.C. 1357 = (1960) S.C.J. 35. 

_ Limitation. —An application under section 33 of the Arbitra¬ 

ry Ac e 15 S ov e r necl by Art. 181 of the Limitation Act. Shah & Co v 
/5/mr Singh AIR. 1954 Cal. 164=9 D.L.R. (Cal.) 50; Asmataii v 

InX ri *^ 1948 ^ 48 < S - B -> = LL.R. (1918) 2 Cal. 54 ; Union of 
India v. Firm Kiron, A.I.R. 1952 Puni. 23 — ILR HOW p.,„ ; rot 1 

nius^h 0950 1 C H aL 438 ‘ II is lai that he^statutcf of^limitation 

must be construed strictly. Art. 158, of the Limitation Act, cannot annlv 

te i n st ? te ™ ent b y a defendant in application to have the award 
47 C w a > FUlC l *i C - co . urt ‘ Mohan Das v. Kcssumal. A.I.R 1055 Aimer 

a."r‘ fe^isr* "" dcr A "- ,58 - . cs i 

lion irn'O'. thif SfSnSrb'S '” 8 "" “ Pplica 

under s. 20 or s 39 4 ) of t agreement determ,„cd as it does not fall 

287 = A.I.R. 1943 Lah. 295. S^e also AhH,n V ' Lll " dhar ’ « I>.L.R. 

IPS4 1401 6: A Ut SCe . ;?a ' n v ' Duhh an, A.I.R. 1950 All^ AIR 

appeal‘before Ae^uprcmc Souris‘not Ina a ' nend ment of 

1‘earylal,, A.I.R. 1952 SC 119 ma.nta.nable. Ruby Genera, v . 

no jurisdiction P to C con 1 d , o y ne°delav 5 which *3 autTm 0 ” Ac »-—^ court has 

applicable. HasUmai VnirLf not been made 

99 = A.I.R. 1954 Bom. 243 < 1954) Bom - 3” =56 Bom. I.R. 

92 
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34. Where any party to an arbitration agreement or any 

person claiming under him commences any 

Power to stay legal legal proceedings against any other party to 

i p g r a 0 n e atbit 8 rauon r0 ag h roe 0 the agreement or any person claiming under 
ment. him in respect of any matter agreed to be 

referred, any party to such legal proceedings 
may, at any time before filing a written statement or taking 
any other steps in the proceedings, apply to the judicial autho¬ 
rity before which the proceedings are pending to stay the pro¬ 
ceedings ; and if satisfied that there is no sufficient reason why 
the matter should not be referred in accordance with the arbi¬ 
tration agreement and that the applicant was, at the time when 
the proceedings were commenced, and still remains, ready and 
willing to do all things necessary to the proper conduct of the 
arbitration, such authority may make an order staying the pro¬ 
ceedings. 

1403. N.B. —Section 34 deals with the staying of a suit where a 
reference concerning the subject-matter of the suit and between the same 
parties is pending. It continues the existing law contained in section 19 
of the 1899 Act and paragraph 18 of the Second Schedule to the Code.— 
Notes on Clauses. Section 19 of the Indian Arbitration Act is based on 
s. 4 of the English Arbitration Act of 1889, which again is based on s. 11 
of the Common Law Procedure Act of 1854. Now see s. 4(1) of the 
English Arbitration Act of 1950. 

1404. Analogous provisions of other enactments. —This section 
should be read along with s. 28 of the Indian Contract Act and s. 21 of 
the Specific Relief Act as amended by Act X of 1940. 

1405. Applicability of English decisions. —Section 4 of the 
English Arbitration Act corresponds with s. 34 of the Act and therefore 
case under English law can be usefully considered in interpreting the 
section. Johorimal v. Fatehchand , A.I.R. 19G0, Raj. 67=I.L.R. (1960) 
10 Raj. 383 = 1959 Raj. L.W. 84. 

1406. Application of Act of 1940. —The Arbitration Act of 1899 
must govern an application made thereunder even though the new Act 
of 1940 comes into operation at the time when the application is heard. 
Rupchand v. Pannalal, A.I.R. 1941 Cal. 415 ; s. 19 of the Indian Arbitra¬ 
tion Act 1899 was based on s. 4 of the English Arbitration Act 1889. 
Under the English Act, an application for stay can be made at any time 
after appearance and before delivering any pleading. Under s. 19 of the 
Indian Arbitration Act, such an application could be made at any time 
after appearence and before filing a written statement. Under s. 34 of 
the present Act such an application can be even without appearing in 
the suit. Dunichand v. Fort Gloster, 66 C.W.N. 821= A.I.R. 1962 Cal. 

541. 

1407. Scope of section 28 of the Indian Contract Act. —Section 
28, Contract Act, applies to agreement, which wholly or partially prohibits 
the parties from having recourse to a court of law. Where all that the 
parties agree to is that any dispute arising between them out of various 
contracts should be referred to arbitration as provided by certain rules 
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and there is nothing in that agreement or in rule which prohibit any of 
the parties from taking proceedings therafter in a court of justice, the 
agreement is valid. Gainda v. Rameshwar, A.I.R. 1937 All. 650 = (1937) 
A.L.J. 823=171 Ind.Cas. 584, See also, Coringa Oil Co . v. Kolgler, I Cal. 
460 ; Ganges Manufacturing v. Indra Chand, 33 Cal. 1 160. In Aghore Nauth 
v. The Calcutta Tramways Co. Ltd., 11 Cal. 232 at page 234, Garth C.J. 
observed. “Now s. 28, as I take it, intends to enact, as nearly as may 
be what the law of England is upon the subject.” See also, William 
Jacks v. Harrowing, A.I.R. 1932 Sind 111 ; Scott v. Avery, 5 H.L.C. 811 ; 
Law v. Garret, (1878) 8 Ch.D. 26 ; Austrian Lloyd v. Gresham Life, (1903) 
1 K.B. 249 ; Kirchner v. Gruban, (1909) 1 Ch. 413. Vide notes under s. 2. 
Where agreement is to refer dispute to arbitration, civil suit to enforce 
that right is whether maintainable, vide A.I.R. 1958 All. 26; (1956) All 
E.J. 846. As to contract containing arbitration clause the rules of the 
body to which the agreement of arbitration is referred to by the parties 
should be deemed to have been incorporated in the contract by virtue 
of the agreement of the parties. Hussain v. Vijayanagram, (1954) 1 M.L.T 
23 = A.I.R. 1954 Mad. 528. ‘ J 


1408. Matter agreed to he referred—C.P.C. b, 9—Contract Act 
s. 28.—It is open to the parties in a contract to agree in advance that no 
light of action should arise thereon until the matters in controversy have 
been referred to and ascertained by an arbitrator appointed in accordance 
with the terms of contract. Where the parties agree to submit their dispute 
to a domestic tribunal of their own choice and when arbitration is made 
a condition precedent to an action being brought it is prima facie the 
duty of the court to give effect to the agreement unless the condition 
precedent has been removed under the powers conferred on the court by 
the Arbitration Act or unless the court comes to the conclusion that the 
right to arbitration has been waived, either by express agreement to do 
so or by an express refusal to exercise it, or by a failure or neglect to 
arbitrate or by participating without objection in a trial of the controversy 
on its merits or by omitting to demand arbitration within reasonable 
time or by obstructing or delaying the arbitration proceedings, or by 
icpudiating liability under the principal contract. An Insurance Company 
may repudiate ,ts liability under a policy in two different ways. It may 
deny all liability under the policy by declaring that no binding contract 
is in existence. If the liability is repudiated on grounds which go to 
the root of the contract and it is contended that the agreement is void 

T*"' °” thc observance of ‘he arbitration clause. 
1925 A.C. 619; 1915 A.C. 499 Rcl. on. 

rf the company repudiating under thc contract accepts existence of 
the policy as a binding contract but bases its repudiation on the claim 

Ha'J ' !" " ' chcv c\ ,hc company from liability thc arbitration 

clause would be effective since the repudiation docs not RO to the root 

of the contract but on thc contrary the insurers rely upon the terms of 
the tontrart to absolve them from liability. NrJzdnnd v 

\ rig fool Honev. A.I.R. 10. r >'> Puni. lir. = M Punj. L.R W<> . co . 

K ™ 3: r m,0) ' R R - 593 ,9r ’ 2 A.C. S5r,; , fl9.1S ) i«UO M7> 

I Ml Jammu and Kashmir Contract A^t r. 28.—There is no 
Exception* 1 *to s^^Tof The ^Zc'cnmrJi. Acr^ Secti^n'o^ o°f”, £e\t T* 

sstjs. ° 
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1410. Section 21 of the Specific Relief Act. —The last para of 
section 21 of the Specific Relief Act enacts : “And, save as provided by 
the Indian Arbitration Act, 1940, no contract to refer a present or future 
difference to arbitration shall be specifically enforced ; but if any person 
who has made such a contract, other than an arbitration agreement to 
which the provisions of the said Act apply, and has refused to perform 
it, sues in respect of any subject which he has contracted to refer, the 
existence of such contract shall bar the suit.” 


Commenting on the exception to s. 21 of the Specific Relief Act in 
Indramani v. Nilamani, A.I.R. 1950 Orissa 169 (174), Ray C.J. said : 

“The latter part of the exception is not capable of application to a 
case of arbitration agreement during the pendency of a suit. The bar 
applies to a subsequently instituted suit not to one pre-existing. To hold 
that this bar applies in the present case would amount to saying that an 
arbitration agreement without intervention of a Court relating to the 
subject-matter of a pending suit supersedes it resulting in an automatic 
lapse of the courts’ jurisdiction of the cause. Such a consequence is 
hardly conceivable except in so far as its abeyance or suspension tempo¬ 
rarily can be achieved indirectly through the provisions of the Act, say, 
by exercise of the court’s power to stay legal proceedings pending thej 
disposal of he reference. This latter remedy, however, is not available 
to a post-suit agreement as the plaintiff was then under no obligation! 
limiting his right to sue in a tribunal of law. ( Vide s. 34 of the Act). 
Besides, the bar referred to above does not apply to a case where am 
agreement of reference has been acted upon and terminated in an award 
as a suit for cancellation is not against the tenor of s. 21, Specific Relief 
Act, and that section has no application except where a person having 
made a contract to refer a controversy to arbitration has refused tc^ 
perform it and institutes a suit in respect of the subject-matter in defiance 
of the contract. Dwarha v. Ram Jatan, 53 All. 16 = A.I.R. 1930 All. 877. 


“Besides it is apparent from the language of s. 21, Specific Relief Act, 
that the bar contemplated is not available in the case of an arbitration 
to which provisions of the Act apply.” As the proviso to s. 47 of the Act 
deals with awards obtained otherwise than under (the preceding pro¬ 
visions of) the Act, it can be hardly contended that the arbitration is 
one of which the Act does not at all apply. Sarcar in his Tagore Law 
Lectures on the Law of Arbitration in British India p 86 thus summari 
his comment on s. 21 of the Specific Relief Act of 1877. 


“Put concisely, the Specific Relief Act of 1877 was a bar to a suit for 
specific perfarmance of an arbitration agreement, but it sti permi e 
the defendant to plead the existence of such an agreement as a bar t 
the suit. The result of deletion of the last thirty-seven words from s 21, 
Specific Relief Act, was that the defendant could not plead the existence 
of the arbitration agreement as a bar to the suit. e rest! ac ffe 

that there could neither he specific performance nor would the arbitration 
agreement be a bar to the suit. The defendant s sole remedy lay in 
moving for the stay of the suit. On the suit being stayed, the defendant 
could take appropriate proceedings under the provisions of the Indian. 
Arbitration Act of 1899*. If the suit is not stayed the Court alone 
could adjudicate, arbitration having become functus officio. This is also 

the position to day’.__ . 


*See now A.ot X of 1940. 
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The position deducible can be comprehensively formulated as below : 

(1) No contract to refer present or future differences to arbitration 
save as provided by the Arbitration Act, 1940, is specifically enforceable. 

(2) All arbitrations both statutory and contractual, except it other¬ 
wise provided for in any other law for the time being in force, are to 
be governed by the Act. ( Vide ss. and 47). 

(3) Chapters 2, 3 and 4 supplemented by other provisions of the, 
Act read as a whole contemplate enquiry into and enforcement of only 
three kinds of references to arbitration and the awards therein obtained, 
viz., ( i ) arbitration in suits, (it) arbitration in agreements made into a 
rule of court and (iii) awards in arbitration without courts’ intervention. 

(4) Neither submission to arbitration of the subject-matter of a 
pending suit without court’s order nor the award obtained thereby is 
one of the three enumerated above, as I have already shown. 

(5) The award in such an arbitration forms into a category by itself 
and is within the contemplation of the proviso to s. 47 of the Act. 
(Parties to such a submission may at any time choose to abandon the suit 
by lawfully available means such as withdrawal or non-appearance or 
otherwise and then file the award for the purpose of its enforcement. 
The court shall then have the duty to enquire into its validity and may 
in doing so exercise the power modifying, remitting, setting aside or enforc¬ 
ing as the case may be under various section of the Act, for example, ss. 15, 
16, 17, 19, 30 etc., or even superseding the arbitration altogether leaving 
the parties to remedies by suit).” Indramani v. Nilamani, A.I.R. 1950 
Orissa 169. 

An agreement to refer dispute to arbitration, if it falls under the 
Arbitration Act, is taken out altogether from the purview of the Specific 
Relief Act. Arya Vidya v. Hansh, (1956) All. W.R. (H.C.) 796 = (1956) 
All. L.J. 846. 

A contract in writing to refer disputes in a pending suit is an 
arbitration agreement to which the provisions of the Arbitration Act of 
1940 apply and therefore is not specifically enforceable save as provided 
b) the Arbitration Act in view of s. 21, Specific Relief Act. Such contract 
does not arrest the furher progress and trial of the suit. The contract is 
not an adjustment or compromise of the suit and cannot be enforced 
under Order 23, Rule 3, C.P.C. Jugal Das v. Purushottam, A.I.R. 1953 
CaL 690* see also Tincowry v Fakir, 30 Cal. 218; Vyankatesh v. Ram 
Chandra, A.I.R. 1914 Bom, 184 = 38 Bom. 687 ; Ghulam v. Ghulam, A.I.R. 
1914 Sind 93=27 Ind.Cas. 369. Such contract cannot be enforced and filed in 
court under s. 20, Arbitration Act, 1940. The suit cannot be stayed 
under s. 34, Arbitration Act, 1940, on the strength of such contract as it 
was entered into prior to the institution of the suit. On the joint 
application of the parties the court may possibly under its general juris¬ 
diction stay further proceedings in the suit. While the suit is pending 
such contract may be enforced under section 21, Arbitration Act. 1940, 
on the joint application of the parties bv an order of reference by the 
court. Jugaldas v. Purshottam, A.I.R. 1953 Cal. 690. 

1411. Principle—The principle underlying this section is to force 
by an indirect method a contumacious party who had agreed to arbitra¬ 
tion. Ladha Sinzh v. Jyoti Prosad. A.I.R. 1940 Cal. 185=186 Tnd Cas 
617 = 43, C.W.N. 829 = 70 CX J. 148 = T.L.R. (1939) 2 Cal. 181 per Milter J. ; 
Dinabandhu v. Durga Prosad, 23 C.W.N. 716 = 46 Cal. 1041. “A party 
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to a contract to refer disputes to arbitration has a perfect right to bring 
an action in respect of these disputes, and the court has jurisdiction to 
try such disputes. Any provision to the contrary would be an ouster of 
the court. ‘But the court has a discretion to say whether it will try such' 
disputes or stay the proceedings, provided the other party comes in time 
and otherwise complies with the provisions of the section. Per Lord 
Wright in Hay man v. Darwins Ltd., (1942) A.C. 356 (676)’ ” Russell 15th* 
Edn., 55. The making of an order staying proceedings is a matter laying 
in the descretion of the court. That discretion must, however, be judi¬ 
cially exercised. Ram Bahadur v. Thakurdas, A.I.R. 1958 All. 522. Its 
is not necessary for all defendants to apply for stay to show their willingness 
to submit dispute to arbitration, provided that all defendants are bound 
by the submission clause. It is sufficient if one of them does so and 
wishes to take advantage of the arbitration clause. Ibid. 


1412. Nature of section 43.—This section is in the nature of 
summary procedure and does not normally include any lengthy or pro¬ 
tracted inquiry. Shivram v. Mohanlal , A.I.R. 1940 Bom. 93 = I.L.R. 
(1940) Bom. 249 = 41 Bom.L.R. 1293 = 187 Ind.Cas. 494. 

1413. History and application of the section. —Where the parties 
to a dispute agree to refer it to arbitration and subsequently one of them 
brings a suit to enforce his rights, the defendant can neither seek specific 
performance of the arbitration agreement nor set it up as a bar to the 
suit brought against him in contravention of the agreement. His remedy 
is to apply for a stay of the suit under this section and the burden lies 
on the plaintiff to show that some sufficient reason exists why the matter 
should not be referred to arbitration, and not on the defendant to show 
that no such reason exists. Dinabandhu v. Durga Prosad, 51 Ind.Cas. 
80 = 23 C.W.N. 716=29 C.L.J. 399 = 46 Cal. 1041. In that case the court 
observed : “The result of this provision is that when the court is apprised 
that the suit has been instituted in contravention of an arbitration agree¬ 
ment, the court has a discretion to stay the suit. Indeed, as Lord Selborne 
said in Wi lies ford v. Watson, (1873) 8 Ch. App. 473 (480) = 42 L.J.Ch. 
447 ; ‘if parties choose to determine for themselves, that they will have 
a domestic forum instead of resorting to the ordinary courts, then since 
the Act of Parliament (that is, the Common Law Procedure Act, 1854, 
section 11, which corresponds to paragraph 18 of the Civil Procedure 
Code) was passed, a prim a facie duty is cast upon the court to act upon 
such an agreement.’ As Sir George Jessel put it in Hodgson v. Railway 
Passengers' Assurance Co., (1882) 9 Q.B.D. 188 : ‘The plaintiffs are in 
the position of a party applying, and if there is any reason why the 
matter should not be referred to arbitration, it is their duty to bring 
it forward and present it to the Judge, and if they cannot do so, the 
Judge is quite justified in being satisfied that there is no reason. The 
burden, therefore, lies on the plaintiff to show that some sufficient reason 
exists why the matter should hot be referred to arbitration, and not on, 

I he defendant to show that no such reason exists ; it is the prim a facie 
duty of the court to act upon the agreement between the parties : Lyon 
v. Johnson. (1889) 40 Ch.D. 529 and Clegg v. Clegg (1890) 44; Ch.D. 
200. In the case before us, the appropriate course to. follow would have 
been for the defendant to obtain a stay of suit and then on an application 
by either party under paragraph 17 (1) (of Civil Procedure Code. Schedule 
II) a reference to the arbitrators by the court under paragraph. 17 (4).. 
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A reference to the history of the legislation on this subject 
in India and in England confirms the view we take as to the 
rights and obligations of the parties in the events which have happened 
here. Section 28 of the Indian Contract Act, 1872, invalidated agree¬ 
ments in restraint of legal proceedings for the enforcement of rights in 
the ordinary tribunals. The first exception, however, saved contracts 
to refer to arbitration future disputes between the parties ; it further 
provided that suits might be brought for specific performance of such 
agreements and that existence of the agreements might be pleaded as a 
bar to suits instituted in contravention thereof. The second exception 
saved contracts to refer questions that have already arisen. The second 
clause of the first exception was repealed by the Specific Relief Act, 1877 
(m places where the latter Act is in force) ; section 21 barred suits for 
specific performance of such arbitration agreements, but preserved the 
light to set them up as a bar to suits broughts in defiance thereof. The 
Indian Arbitration Act, 1899, which has a restricted local application, 
excluded by section 3 the operation of the last thirty-seven words of 
section 21 of the Specific Relief Act and by section 19 confered on the 
court power to stay proceedings where there ias a submission. The 
Civil Procedure Code, 1908, was, in respect of the matter now before 
us, modelled on the provisions of the Indian Arbitration Act, 1899 ; 
paragraph 22 corresponds to section 3 and paragraph 18 to section 19. 

1 fie result of these legislative enactments is to bring the law here subs- 
tantia y in conformity with the law in England. The successive stages 
ot the development of that law are indicated by Vaughan Williams L.J. 

?HH 9 \ in Dol ”i ar * “"<1 Sons v. Ossett Corporation , 

V T i 2d7 = 81 L-J-K.B. 1092. In Mitchell v. Harris , (1793) 2 

J r ’ d 037), Lord Lough Borough L.C. repudiated the suggestion 
an a S rcen ient to refer, where no reference had taken place, would. 
\ a couit of law, as also the idea of a bill to enjoin a party from 

Ind^H at * aW unc * er a notion of giving effect to such a covenant. 

1 ce ' K a PP ea, s to have been treated in later cases as settled law that 
a 6 ree,nent to arbitrate did not oust the jurisdiction of the court and 
fi7(iK TD °,V an arbitration was a bad plea : Thompson v. Charnock, 
•KMn.l- l r and Harris v - Reynolds, (1845) 7 O.Ik 71. In the case 
tinn loned > Lord Denrnan C.J. ruled that the pendency of an arbitra- 
~ nlpa*^ nC | answer to an action for recovery of a debt, and the plea as 
Dosirmn* 11 * ar W f S clcarl Y had. The defendant was consequently in a 
in a ci S rea t disadpantage, and his remedy appears to have been limited 

unsar’ f * . ° r dama £ es f°r breach of contract. I bis was obviously 

I „ p actojy, and led to the enactment of section 11 of the Common 

effect t 10 f C l,rt ^ ct ’ The object of the Legislature was to enable 

and »k jc 10 L b e arbitration agreement before the action was tried, 

the or e,' Va 5 ac , cv cd by the provisions that the action might be stayed by 
, ( . n 1 r ,°. a J llc *gc made in the exercise of his discretion. This was 

We nn C i? scction 4 of the Arbitration Act, 1899 (52 & 53 Viet., c. 49). 
in ^ a< / iat 0111 conclusion is in harmony with the view adopted 
cases of Shco Babu v. Udit Nmain 24 Ind.Cas. 514 = 12 A.LI. 757 

L.W.*24? <V,/ V * Secm ’ In <l.Cas. 514=41 Mad. 115 = 33 M.L.J. 177=6 

the c 1 o ,1 ?. SU, “ tanrC ° f Thc niattcl rims is that for the determination of 
avail 1/1 1 <)Vt ‘*“*>’ between thc parties, there were two competent tribunals 
a > e, tue court and the arbitrators. I lie plaintiff contracted to 
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choose the latter ; he has in fact taken the former. His opponents are 
not allowed to enforce specific performance of the contract or to plead 
the contract as a conclusive bar to the suit ; but the law permits them 
to apply to the court to stay the suit in the exercise of its judicial 
discretion, so as to enable either of the parties to obtain a reference to 
the arbitrators. This, the true fact of the situation, has been overlooked 
till the concluding stage of this protected litigation. 

“The result is that the appeal and the decree of the court, made in 
affirmance of that of the Subordinate Judge, is set aside. The suit is remitted 
to the court of first instance to be taken up at the stage in which it? 
was when the issues were framed. The court will first determine, whether 
the suit should be stayed under paragraph 18 of the Second Schedule of 
the Civil Procedure Code. If an order for stay is made, then either party 
may take proceedings under paragraph 17. If the suit is not stayed it? 
will be re tried. But we may point out that under section 104, sub-secdon 1, 
clause (e), an appeal lies from an order staying or refusing to stay a suit 
under paragraph 18.” See also, Kishorilal v. Mercantile Corporation, 

A.I.R. 1932 Lah. 669. 


In Jowahir Singh v. Fleming Shaw, A.I.R. 1937 Lah. 851 = 176 Ind. 
Cas. 352. Tekchand, Off. C.J. observed : “Before deciding these points, 
it seems necessary to refer to certain well-established principles of law 
on which there is or can be no controversy. The general rule is that 
a party to a dispute has got the right to seek the assistance of court of 
law, constituted by established authority, to have his disputes seeded 
according to law. This right inheres in every suitor and any agreement 
by which a party is restricted absolutely from enforcing his rights under 
or in respect of any contract by usual proceedings in ordinary tribunals 
is to that extent void, being opposed to public policy. This is enacted 
in s. 28, Contract Act. The law, however, permits the parties to make 
a valid agreement to have the present for future disputes settled out 
of court by private arbitration. This is clearly recognized in exceptions 
1 and 2 to s. 28, which specially provide that that section does not render 
illegal a contract by which two or more persons agree that any dispute, 
which has already arisen or which may arise here-after, shall be referred 
to arbitration. But while this is so, the existence of a valid agreement- 
to refer existing or future disputes to arbitration does not oust thq 
jurisdiction of the courts to entertain a suit relating to the matters 
agreed to be referred to arbitration. Nor can such agreement be pleaded 
as a conclusive bat to the suit, unless the submission to arbitration has 
actually resulted in the condition of an award. Accordingly, it has been 
enacted in s. 21, Specific Relief Act, that no contract to refer present or 
future differences to arbitration shall be specifically enforced. But this 
does not mean that if a person, in breach of the agreement to refer to 
arbitration, institutes a suit in a court, the opposite party is without a 
remedy In such a case he may if he chooses apply for the stay of the 
Zit pending arbitration, provided he does so at the earliest opportunity, 
and if there are no special reasons to the contrary, the court will stay 
the slit Provisions to this effect will be found in s. 19, Arbitration Act, 
as well as para. 18 of Schedule II, Civil Procedure Code; the former 
Art 'iDolies only to Presidency towns or other local areas to which its 
provisions have been made applicable by the Local Government. It 
f s common ground between the parties that the present case is governed 
by the Arbitration Act. Section 19 of the Act read as follows. 
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“It will be seen that the conditions which must be fulfilled before 
an application for stay can be made are : (1) that there must be a valid 
submission ; (2) that legal proceedings in court have been commenced 
by a party to the submission in respect of a matter agreed to be referred ; 
and (3) that the application for stay is made by the opposite party before 
tiling his written statement or taking other steps in the proceedings. 
If these conditions are fulfilled, the court will grant the application and 
stay the suit so as to enable the parties to have the dispute settled by 
arbitration, unless of course the opposite party satisfies it that there are 
sufficient reasons to the contrary. If, however, the opposite party does 
not avail of himself of the provisions of s. 19, or fails to apply under 
that section at the proper time, or where the application if made has 
been refused, the court will proceed with the suit and its decision will 
be binding on the parties. And this is so not only where the action had 
been brought before the reference to arbitration, but also in cases where 
the arbitrators had been appointed before the institution of the suit and 
had actually entered upon their duties (but had not given the award) 
before that date. It is well-settled that the existence of the submission 
or the pendency of arbitration proceedings is no defence to an action 
in breach thereof, unless the stay is obtained in accordance with the 
provisions of s. 19, Arbitration Act (or para. 18, Schedule II, Civil 
Procedure Code) which corresponds to s. 4, English Arbitration Act. The 
leading authority on the subject is Dole/nan & Sons v. Ossett Corpora¬ 
tion , (1912) 3 K.B. 357 = 81 L.J.K.B. 1092 = 107 L.T. 581 =76 J.P. 457 
see also Pinnock Bros. v. Lewis & Peat Ltd. (1925) 1 K.B. where Fletcher 
Moulton L.J. explained the law in the following terms at pp. 268-69 (of 
3 K.B.) : ‘The present position, therefore, of agreements to refer to 
private tribunals may be shortly expressed thus : The law will not 
enforce the specific performance of such agreements but if duly appealed 
to, it has power, in its discretion, to refuse to a party the alternative of 
having the dispute settled by a court of law, and thus to leave him in 
the position of having no other remedy than to proceed by arbitration. 
If the court has refused to stay an action, or if the defendant, has 
abstained from asking to do so, the court has seisin of the dispute, and 
it is by its decision, and by its decision alone, that the rights of the 
parties are settled. It follows, therefore, that in the latter case the 
private tribunal, if it has ever come into existence, is functus officio, 
unless the parties agree dc novo that the dispute shall be tried by 
arbitration, as in the case where they agree that the action itself be, 
referred. There cannot be two tribunals each with the jurisdiction to 
insist on deciding the rights of the parties and to compel them to accept 
its decision. To my mind, this is clearly involved in its proposition that 
the courts will not allow their jurisdiction to be ousted. Their jurisdic¬ 
tion is to hear and decide the matters of the action, and for a private 
tribunal to take the decision out of their hands, and decide the question 
itself is clear ouster of jurisdiction. Therefore to hold that the private 
.tiihunal is still effective after the dispute has come before the court, 
would be to say that, in all cases in which s. 4, Arbitration Act of 1889 
applies, the defendant may still force on an arbitration and, by obtain¬ 
ing an award from the arbitrators, ousts the jurisdiction of the courts 
to decide the question they have in hand. In each case where the 

93 


court 
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has decided that it will retain in its own hands the decision of the case, 
there would thus be a race between it and a private tribunal, which 
should be the first to give a decision in the matter. The learned Judge 
has decided that, if during the pendency of the action an award is obtained 
from the arbitrator, it can be pleaded in bar to the action, or, in other 
words, the decision of the arbitrator, and not that of the court, decides 
the rights of the parties. If this were good law, there would be in every 
case be the race between the public and private tribunals which I have 
described, and the decision of the speediest would prevail. This would 
be ousting the jurisdiction of the court in the most ignominious way.’ 

“/t was accordijigly held in that case that where an action has been* 
commenced upon a contract containing a provision for reference to 
arbitration of any dispute arising under the contract and is pending, no 
application to stay the action having been made under s. 4 or such an 
•application having refused and award made by the arbitrator under the 
provision for reference upon the subject-matter of the action , subsequent . 
to the commencement thereof, and without the consent of the plaintiff , 

\is invalid and will not afford a defence to the action. The principle laid 
down in Doleman & Sons v. Osset Corporation, (1912) 3 K.B. 257=81 
L.J.K.B. 1092 = 107 L.T. 581 =76 J.P. 457, has been followed in' 
numerous cases by this court and other courts in India. The leading 
case of this court is Jai Narain Babulal v. Narain Das Jaini Mai, A.I.R. 
1922 Lah. 369 = 69 Ind.Cas. 585 = 3 Lah. 296, where the proposition laid 
down in the above case was adopted as ‘resting upon sound principle, 
the validity of which could not be impeached,’ and it was observed : 
‘It is clear that when the same matter comes before two tribunals, a 
public tribunal appointed by the Sovereign and a domestic forum chosen 
by the parties, and no order is made staying the proceedings before the 
one or the other, the public tribunal alone must decide that matter 
and cannot be hampered by any adjudication thereupon made by the 
private tribunal. Neither can that adjudication be pleaded as a bar 
to the action, nor can it be allowed to affect the merits of the decision 
given by the public tribunal’.” See also, Ghansham Das v. Tck Chand, 
A.I.R. 1935 Lah. 916=157 Ind.Cas. 867=17 Lah. 291 =38 P.L.R. 636 ; 
Hamprosad v. Mohan Lai, A.I.R. 1921 Cal. 770 = 60 Ind.Cas. 895 = 47 
Cal. 752 = 38 C.L.J. 67 ; Johiram v. Ghaneshamdas, A.I.R. 1921 Cal. 
244 = 61 Ind.Cas. 380 = 47 Cal. 849 = 25 C.W.N. 62; Sarat Chandra v. 
Raj humor, A.I.R. 1923 Cal. 137 = 69 Ind.Cas. 863=35 C.L.J. 482 = 26 
C.W.N. 697; Appavee v. Seeni, A.I.R. 1918 Mad. 719 = 42 Ind.Cas. 514 = 
41 Mad. 115 = 33 M.L.J. 177; Khilloram v. Louis Dreyfus, A.I.R. 1919 
Sind 57 = 52 Ind.Cas. 130=13 S.L.R. 8; Tyebally v. James, A.I.R. 1924 
Sind 105 = 17 S.L.R. 15; Mitsui Bussan v. Totaram, A.I.R. 1924 Sind 
146 = 87 Ind.Cas. 83 = 17 S.L.R. 228 ; Muljiv. Ramsi Devraj, 34 Bom. 13. 

1414. Scope of.—This section is restricted to cases in which the suit 
complained of has been instituted after the agreement to refer to arbitration. 
Vijanhatesh v. Ramchandra, 27 Ind.Cas. 46 = 16 Bom. L.R. 53 = 38 Bom. 
687. See also, Peruri Suryanarayana v. Gallapudi, 4 Ind.Cas. 133 = 11 
Bom.L.R. 1060 = 34 Bom. 372; Ramjidas v. Howse, 35 Cal. 199; Sawyer 
v Louis, 20 Ind.Cas. 504 = 7 S.L.R. 1. Where no application for stay 
of suit under this section is made the existence of the agreement to 
refer to arbitration does not bar the suit under s 21 of the Specific 
Relief Act. Tapessiere v. Nasiruddin, 15 Ind.Cas. 402 = 37 P.R. 1912 = 



STAY OF PROCEEDINGS 


749 


Sec. 34] 


130 C.W.R. 1912 ; Sheobabu v. Ulit Narain, 24 Ind.Cas. 490=12 A.L.J. 757. 

An agreement to arbitrate does not by itself operate as a stay. 
Where a court adjourns a cate under this section the case should not 
be adjourned “sine die.” The court ought not to renounce its powers 
and duties in disposing of a suit, and it is bound to exercise as much 
control as it can over the proceedings before the arbitrator. It is the 
duty of the court to see that the parties do not delay the disposal of the 
arbitration proceedings and to sec that as far as possible they prosecute 
the proceedings. Muhammad v. Muhammad , A.I.R. 1938 Mad. 205 = 
(1938) 1 M.L.J. 388= 177 Ind.Cas 440= (1938) M.W.N. 1124. This 
section is in the nature of a summary procedure and does not normally 
include any lengthy or protracted inquiry and investigation. Shriram 
v Mohan, I.L.R. (1940) Bom. 249 = 187 Ind.Cas. 494=41 Bom.L.R. 
1293 = A.I.R. 1940 Bom. 93. 

1415. Conditions for granting stay.—In order that a stay be 
granted under this section, it is necessary that the following conditions 
should be fulfilled:—(1) The proceedings must have been commenced 
by a party to an arbitration agreement ; (2) the legal proceeding which 
is sought to be stayed must be in respect of a matter agreed to be 
referred ; (3) the applicant for stay must be a party to the legal 
proceeding and he must have taken no step in the proceeding after 
appearance. It is also necessary that he should satisfy the court not, 
only that he is but also was at the commencement of the proceedings 
ready and willing to do everything necessary for the proper conduct of 
the arbitration ; and (4) that the court must be satisfied that there is 
no sufficient reason why the matter should not be referred to an arbi¬ 
tration in accordance with the arbitration agreement. Anderson v. 
Moran, 1955 Andh. W.R. (S.C.) 113 = 95 21 l = 1955 Mad. W.N. 

107 (2)= 1955 Nag. L.J. 110=1955 S.C.J. 200=1955 S.G.R. 802 = (1955) 
1 M.I-.J. (S.G.) 113 = A.I.R. 1955 S.G. 53 (S.C.). The first and 
essential pre-requisite to making an order to stay under this section is 
that there is a binding arbitration agreement between the parties to the 
suit. The question whether the dispute in the suit falls within the 
arbitration clause really presuppose that there is such agreement and 
involves consideration of two matters, viz., (1) what is the dispute in the 
suit and (2) what disputes then arbitration clause covers. 

Where on an application under this section for stay of a suit, an 
issue is raised as to the formation, existence or validity of the contract 
containing the arbitration clause, the court is not bound to refuse a 
stay but may in its discretion, on an application for stav decide the issue 
as to the existence or validity of the arbitration agreement even though 
it may involve incidentally a decision as to the validity to existence of 
the present contract. 

Thus, where the question raised by the plaintiff in the suit is that 
the contract containing the arbitration agreement was really between 
the defendant and another party and not betwen him and the defendant 
and consequently lie was not bound by the contract and the defendant? 
files an application under S. 34 for stay of the suit, the court has 
undoubted jurisdiction to decide the question for the purpose of finding 
as to whether or not there is a binding arbitration agreement between 
the parties to suit. If the person whose concern with the agreement 
is in question is a signatory to the contract and formally a contracting 
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party, that will be sufficient to enable the court to hold for the purpose 
of s 34 that he is a party to the agreement. Anderson v. Moran supra. 
See also Rungta v. J.T. Republic , A.I.R. 1959 Cal. 423. In the last named 
case it has been held that in order that the court may exercise juristic 
tion the suit must be in respect of any dispute as regards matter agree 

tc be referred. . 

1416. Requirement of section 34.—Section 34 requires the court to 

see, when an application under the section is made whether the plaintiff m 
the suit sought to be stayed is a party to the arbitration agreeme 
pleaded ; secondly, whether the person making the application is aiso 
a party to the said agreement and thirdly whether the suit is ‘in respect 
of any matter agreed to be referred.” Sudhansu v. Ruplekha, A.l.K. 
1954 Cal. 281. Under this section it is necessary that the party who 
applies for stay should himself take a step in the proceedings before he 
becomes disentitled to the stay which is asked for. The two tests whic 
ought to be applied are, that there must be some application made Dy 
the party in the proceedings, and that the application must be of sued 
a nature as to lead the court to the conclusion that the party prefers to 
have his rights and liabilities determined by the Civil Court rathe* 
than by the domestic forum upon which the parties might have agreed. 

Jadavji v. Ha.rach.and, A.I.R. 1954 Bom. 174. 

In Sheodatt v. Prakash, A.I.R. 1954 Nag. 289, the court observed : 
‘‘The question is whether the suit should be stayed. The jurisdiction 
of the court is not ousted because the plaintiff in the suit was a party 
to an agreement to refer the matter in dispute-to arbitration. As the 
parties have preferred a private tribunal to the court to decide the 
dispute between them, unless there be a good reason it is but rig 
that the court should refer the parties to the tribunal which they h 


Ch ° S ^-r herefore where a suit is commenced in respect of a matter about 
which there is agreement to refer to arbitration, it is incumbent 
the Plaindff to make out a sufficient reason why the matter should not 
be referred to arbitration in accordance with the arbitration agreement 
Where, however, the legal proceedings are not in respect of a ma^r 
which the parties have agreed to refer to arbitration, the court is bound 
to refuse stay. Such was the case before the Court in G*ya 

Electric Supply Co. v. State of Bihar, A.I.R. i 82 o«2?^ 3 S C * ' 

572 = 91 C.L.J. 137 = (1953) 1 M.L.J. 805 — 8 DL.R. S.C. 223, 

If a person, who has been a party to an arbitration agreement brings 
a suit ignoring the agreement, the dependant’s remedy, if he wants to 
relv on that agreement, is to proceed under this section and to ask for 
stay of the suit. If he does not avail of the remedy, the court has 
Jurisdiction to hear the suit and the give decision on merits. Raghu Nath v. 
CurdZl A IR 1956 All. L.J. 875 = 1955 All. W.R. (H.C.) 644. See also 
Rungta £ J.T. Republic, A.I.R. 1959 Cal. 423 ; I.L.R. 46 Cal. 544 = A.I.R, 

192(fcal 43. This section refers to (1) party to the agreement or persons 
claiming under the party to the agreement (2) matters agreed to arbitration, 
application to the judicial authosity before which the proceedings are 
pending to stay the proceedings at any time before the filing the written 
statement or taking any other steps in the proceedings and (4) the discretion 
of the judicial authority to stay the proceedings. Union v. Shn Nath, 1957 

B.L.J.R. 234= A.I.R. 1957 Pat. 697. 
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Where part of claim is not in respect of a contract which is subject 
to an arbitration clause but is separable, suit in respect of that claim 
cannot be stayed under this section. Unio)i of India v. Nalini Ranjan, 
57 C.W.N. 304. Where a jute contract is impugned as invalid on the 
ground that it was entered into in violation of the Ordinance, an arbitration 
agreement contained in the contract is not severable and capable of 
•having independent eflect and accordingly it cannot sustain a reference 
of the dispute to arbitration. Birla Jute v. Dulichand, 91 C.L.J. 238 = 
A.I.R. 1953 Cal. 450. In the above case the court observed : “It is true that 
on an application under s. 34, the following three questions arise for 
decision of the court, viz., (i ) whether the plaintiff in the suit sought to 
be stayed is a party to the arbitration agreement, (ii) whether the appli¬ 
cant undei s. 34 is a party and (Hi) whether the claim in the suit is in 
respect to any matter agreed to be referred. When the claim in the 
suit is for a declaration that the alleged contract is void ab itiitio, the 
third question means a question whether a dispute as to the validity of 
the contract is within the arbitration agreement, and when the arbitration 
agreement is contained in the contract and is also, so far as its language 
goes, wide enough to coyer any dispute, the question narrows down to^a 
question whether there is any valid agreement to refer. That question 
arises because, in the first place, the contract which contains the agreement 
is itself impugned as invalid and because, in the second place if there 
was no valid agreement, nothing was validly to be referred. 


But as I have already shown, the question whether there was ever 

nrhfr ld r C ° ntr ‘? Ct bctwee n the parties can never be a question for the 
aibitrators, when the arbitration agreement which gives them jurisdic- 

s ich l “ 1Cd m thc ver y contract which is impugned, not because 

Z\*?Z St Z n • ann ° f t be ' vlthin the words of the arbitration clause, 

i^nvolv^ a ^^' 510 " f° f K UC i h a T eSti ° n b y thc arb itrators which would 
fh™ ? ? decision of whether the arbitration agreement from which 

they denve then authority is valid, is in the nature of things impossible. 

In those circumstances, it appears to me, as at present advised, that no 

P UrpOSe , can b o servccl !) y thc cour t proceeding to decide on the 
!,nd n •! n< CI S ' 34 \ whethcr thcrc is a valid arbitration agreement 

affect the SS r i y ’ CXCCpt » T ,C tI , ,C a,Ic » cd inval «dity of the contract cannot 
v Moran f^s'cV ^ is va,id «> n ' ra «” See also Anderson) 

granting stay ~ S ’ C ’ R ‘ "° tcd Su/ira unc,cr thc ^adin R “condition of 


D b d t r section, the court has always a discretion and should 

P V■ " thc fa £ ts ? f cach particular case in the matter of granting 

or lefusmg a stay of suit. The strict principle of sanctity of an arbitration 
agreement is subject to the discretion of thc court, for there, must be 
icad in eveiy such agreement an implied term or condition that it will 
c cnfoiccable only if the court, having due regard to all surrounding 
C cumstances thinks it fit. in its discretion to enforce. Dwarhadas v 
Keshardeo , I.L.R (1948) 1 Cal. 190. In order to succeed in an applied 
non for stay under s. 34, the petitioner must prove that the respondents 
aic parties to an arbitration agreement and the suit has been filed in respect 
of a matter agreed to be referred. The court must be S T 

making an order for stay, that there is an arbiti ation ac ecnS^ !>etween 
the parties. If there is any dispute as to the existence of th7 b ti^io 
agreement, the court has no jurisdiction to order a stay unless the com 



752 


THE ARBITRATION ACT 


[Sec. 34 


decides on the application that there is an arbitration agreement, Sohanlal 
v. Thomas, I.L.R. (1949) 1 Cal. 350. Where the cause of action in the 
suit is based wholly on tort and tort alone which had no connection 
direct or indirect with contract itself and where the arbitration clause 
is not attracted on he pleadings in the suit, the court has no jurisdiction 
to stay the suit under this section. Ghewarchand v. Shiva Jutt, 5 D.L.R. 
(Cal.) 105 = A.I.R. 1950 Cal. 568. 

Section 34 applies only in case where the court itself has jurisdiction 
to decide the matter, but allowed it to go to an arbitrator on account 
of an existing arbitration agreement, and in view of the other existing 
aibitration agreement. Municipal Committee v. t'azilka Electric Supply, 
A.I.R. 1947 Lah. 309. 

Ordinarily a dispute as to whether a contract was induced by fraud 
or misrepresentation and is void ab invitio is one which the arbitrators 
cannot decide. The jurisdiction of the arbitrators depends on the 
existence of the contract and the submission. The arbitrators cannot 
ordinarily decide a dispute as to whether they have jurisdiction to decide 
a particular issue. The parties may, however, agree by clear and 
unambiguous words, that any dispute between the parties including a 
dispute whether a contract was vitiated or avoided by reason of fraud 
oi mistake should be decided by the arbitrators themselves. The ousting 
of the jurisdiction of the ordinary court of law can only be done by clear 
and definite words and ordinarily the court would lean against a construc¬ 
tion conferring on the arbitrator's jurisdiction to decide a dispute to 
the existence or non-existence of their jurisdiction. BHasrai v. Talaram, 
52 C.W.N. 858. 

The court should stay the action when there are disputes within the 
meaning of the arbitration agreement and where the party applying for 
is not precluded from raising it even if he did not raise it before action 
and refuses stay only when there is no dispute or when a party by reason 
of agreement express or implied is precluded from raising it. A mere 
omission to raise dispute before action from which an agreement not to 
raise dispute after action cannot be inferred, is no ground for precluding 
a party from raising it and is no justification for the court assuming 
jurisdiction to decide the question in respect of which its jurisdiction is 
ousted by statute. Likewise a mere omission to raise disputes before 
action, without more, ought not by itself to be any ground for refusing a 
stay under the Arbitration Act, although it may be taken into considera¬ 
tion along with other facts in exercising the discretion of the court in 
the matter of a stay of the suit. Governor-General v. Associated Live! 

Stock, A.I.R. 1948 Cal. 280 = 52 C.W.N. 288. ^ 

Where in a partnership agreement provision is made for reference 
of disputes to a named arbitrator, but the named arbitrator is a share¬ 
holder of the concern, the court would be justified in not staying a 
suit for accounts of the dissolved partnership. Abdul Latif v. Dost 
Mahomed, A.I.R. 1949 All. 304 = 4 D.L.R. (All.) 114 = 1949 A.L.J, 375. 

An arbitration clause under the rules framed for the management of 
Provident Fund must be in plain and unambigous terms to oust the 
jurisdiction of the court with regard to matters in dispute. When the 
claim is against the trustees a rule cannot authorise the trustees to 
adjudicate upon a claim of a member against the trustees themselves. 
It requires plain words to appoint a party to a dispute as arbitrator. 
Atulananda v. Tushar Kanti, 9 D.L.R. (Cal.) 84. 
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According to the arbitration agreement between the plaintiffs and 
defendant 1, there could be no reference to arbitration till after a reference 
had lust been submitted to defendant 2. Plaintiffs filed a suit alleging 
that both he defendants had colluded with each other for the purpose 
ot defrauding them. In an application by the defendant No. 1 for stay 
ol suit the court observed : ‘Although there is no legal bar to the court 
pioceeding with the trial of the suit as against defendant 2 not a party to 
arbitration agreement, while the suit, in so far as it affects defendant 1, 
who is a party to arbitration agreement remains stayed, considerations 
of practical convenience appear to make it eminently desirable that the 
allegations of fraud and collusion against both the defendants be tried 
in the same action and at same time.” Banwariial v. Hoard, of Trustees, 
A.l.K. 1949 li.P. 1 (33. A charge of fraud is a very serious matter, and 
anybody charged with it has a right to have such a charge investigated 
by the court. Narsingh Trosad v. Uhanraj, A.I.R. 1953 Pat. 53=21 Pat. 
514=204 Ind.Cas. 583. See also Hukham C/iand v. Toyo Menka A.I.R. 
1940 Lah. 205 = 190 Ind.Cas. 570. 

I he plaintiff was appointed under an agreement in writing the 
medical referee of the defendant company which carried on business 
as a life insurance company, by which it was provided that the plaintiff 
should diligently and faithfully and to his best ability and skill examine 
all medical reports submitted to him by the company. By another clause 
the company became entitled to terminate the agreement on three months' 
notice in case of gross negligence of work on the part of the plaintiff. 
Lastly there was an arbitration clause which provided that if any dispute 
arose between the parties concerning their rights, liabilities of duties 
under the agreement, the same be referred to arbitration. Subsequently 
the company charged the plaintiff with gross negligence in respect of a 
medical report on the life of a deceased policy-holder and terminated 
his services. 1 he plaintiff brought a suit for remuneration and damages 
lor the wrongful conduct of the company. Held that the plaintiff was 
suing lor his lights under the agreement and for damages he had suffered 
owing to the wrongful termination of it, before its expiry, the company 
had the right to have the suit stayed under this section. Hubby India v. 
Kumud Bandhu, A.I.R. 1941 Cal. 503 = 199 Ind.Cas. 768. 

Section 34 of the Arbitration Act is to the effect that when indepen¬ 
dently of the arbitration in respect of any matter covered by the arbi¬ 
tration agreement, a party to it commences legal proceedings they should 

ai o a> w K “" l(lni Engineering v. Madhya Pradesh Electricity Board, 
A.I.R. 1961 M.I\ 268 = 1964 M.P.L.J. (Notes) 134. 

1117. Application for stay—Contents of.—An application under 
tins section should make out that a dispute as understood in the law 
ol arbitration ; had arisen before the institution of the suit or before 
the filing of the application, that such dispute was the subject-matter of 
he suit and that dispute was within the arbitration clause of the contract 

! i Ul V lt , X . A I R ; Cal. 606. 1 he contention that the word 

sta> did not occur m the party's application under this section was held 
untenable as it is the substance that has got to be looked into and the 
contents of the petition pointed only to the conclusion that the party 

vl// U To- 7 ta n i° f T S ,0 o C ^ mgS pCIUlm S in thc court below'. Union v Sri 
A ath, 19:>7 B.L.J.R. 234 = A.I.R. 1957 Pat. 697. 
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1418. Effect of sections 32 and 33 on section 34, —The first part 
of section 32 prevents a substantive suit to challenge the existence of an 
agreement. The second part of that section prevents the setting aside, 
amending, modifying or in any way afEecting an arbitration agreement, 
otherwise than as provided by the Act. Section 33 provides a remedy to 
a party who challenges the agreement to obtain from the court a decision, 
irrespective of the fact whether the other side wishes to enforce it or not. 
Section 33 does not take away the right to set up as a defence the non¬ 
existence of an agreement when the agreement is propounded under s. 
34 by the other side. The rights of the parties are to be governed by s. 
34. The section starts with the fact that an arbitration agreement is 
alleged, the court is called upon to stay the suit on the ground that 
there is a subsisting agreement, which the appellant is willing to follow 
up but the other side is not ready and willing to act upon. In order 
to succeed in an application under s. 34, therefore, the defendant has 
to establish the necessary things required by s. 34. One of them is 
that he is a party to an arbitration agreement. The defendant who 
applies for a stay under s. 34 has to say that there is an arbitration 
agreement. If the plaintiff says that there is no agreement, that issue 
arises between the parties. There is nothing in s. 34 to prevent the 
court from deciding that issue, to enable it to pass an order under that 
section. Section 33 provides for a case where a party wants to obtain 
the courts substantive declaration of non-existence of an agreement for 
his own use. In such case he has to make his application to get the judg¬ 
ment. Section 34 is a discretionary section. If one of the parties contends 
that because of an agreement between them the normal jurisdiction of 
the court is given up by the other side, the onus of proof is on the party 
who makes the allegations. Therefore, the party who alleges such an 
agreement has to satisfy the court first, before he asks the court to stay 
its hands in respect of a suit which is pending and which is filed in the 
normal course by the plaintiff. Bhagzvandas v. Atmasing, A.I.R. 1945 
Bom. 494 = 47 Bom.L.R. 716. 

1419. Section 34 and section 33.— Where an application under s. 
34 is made alleging that there is a valid arbitration agreement the 
existence of which bars the trial of the suit and the respondent to such 
a petition raises the contention that the alleged agreement is vitiated, 
by reason of fraud, undue influence or collusion or even misrepresentation, 
it is incumbent upon the court to try the question in that very proceeding. 
It cannot be said that it is obligatory on the part of a person raising 
such a defence to make an independent application under section 33 of 
the Act. The very foundation of the jurisdiction of the court to stay 
the trial of a suit under section 34 is the existence of the arbitration 
agreement, and when the truth of such an agreement itself is disputed 
or while admitting its truth it is pleaded that it is invalid by reason of 
other vitiating circumstances, there is no reason why in such an event 

when the question is raised and the validity of the jurisdiction of the 

court depends upon the result of its decision on that question, the) 

court should not try the issue. The scope and the jurisdiction of the 

court acting under s. 34 does not depend upon the nature of the defence 
raised. Section 33 of the Act gives an independent right to a person 
who wishes to challenge the existence or validity of an arbitration 
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agreement or award and to anticipate the other side and to initiate 
proceedings to have those questions determined beforehand. It does 
not prohibit the court acting under s. 34 of the Act from deciding a 
question which is raised before it for its decision and the decision on 
which alone would depend’ the exercise of its jurisdiction. Mathukutty 
Varu Kutty, A I R. 1950 Mad. 64 = 62 L.W. 576 = (1949) 2 M.L.J. 239; 
also Khusi Ram v. Hanutmal, 53 C.W.N. 505. 

When the subject-matter of an application under section 33 only 
relates to questions regarding the validity, effect or existence of the 
arbitration agreement, section 34 of the Act cannot of necessity be 
involved, unless there be a fresh arbitration agreement to refer those 
very disputes regarding the validity, effect or existence of the previous 
arbitration agreement. Balabux v. Luchminarain, I.L.R. (1948) 1 Cal. 265. 

1420. Interference by court in case of difficult question of law.— 

I he language of this section clearly implies that the arbitration clause 
should be respected and it is only when a clear case has been made out 
by the plaintiff and “if diffcult questions of law are likely to arise, such 
would inevitably entail a special case being prepared and reference 
to the court made by our arbitrator” that the court should entei upon 
enquiry and decision of the case. Charan Das v. Gur Saran Das , I.L.R. 
(1945) All. 162 = A.I.R. 1945 All. 146=1945 A.L.J. 77. 

1421. Court which can grant stay—City Civil Court—Power of 
High Court apart from s. 34. —Where in a suit filed by the respondent 
and pending in the City Civil Court, Calcutta, the petitioner entered 

written statement took part in the settlement of 
the issues and after the suit has been fixed for hearing, applied to the 
Itgh Court for an order restraining the respondent (plaintiff) from 
proceeding with the suit, in view of the arbitration agreement to which 
t e respondent and petitioners were parties and in view of the fact that 
c a S reem ent remained effective : Held (i) (proceeding on the footing 
t at the City Civil Court had no power to grant stay under s. 34 of the 
i bitration Act, without deciding the point) that the order to stop 
proceeding before the City Civil Court a party has to come to the High 
ouit and High Court can issue an injunction on the party to the 
arbitration agreement, if further proceeding in the suit is to be stopped. 

th UncIer s ‘ ? 4 t ^ ie court will stay a suit or a proceeding only when 

ne party seeking the stay docs not take any step in the suit or proceeding 

f ° U ? 1 t0 - 1S> ‘ IU * cc d °ne of the most important condition 

De satisfied before an order for stay can be made. When the stay is 

granted under s. 34, the suit cannot proceed so long as the agreement 

emains effective and submission is not revoked. If the same relief is 

. by ™ ay of injunction, the petitioner will have to satisfy the 

has tT^ d0 ' Vn in s - 34 including the condition that he 

the nerinW StC JP. ,n the P'^ecdings. In the instant case however 

served with L dK . not r comc to the court immediately on being 
cned with the writ of summons bv the Citv Civil Court Th? 

in s > e< a 1C P£ tltlo,lers to ask f <>* stay on the principles embodied 

Act. Ramat Brothers v. Hansraj , A I R. 1954 Cal. 583. As 

IT i ,e fli r (,1Ctl f °? f M Cit l Ci , vil Court to grant stay the court observ 
A I R in™ VT C r? f nv'lha Knshrn v. Bombay Co. I.L.R. 56 Cal. 255 = 
•I.R. 1930 Cal. 51, Lort Williams held that Small Cause Court had 

94 
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no iudisdiction to stay under s. 34 of the Act. It may be noted that the 
case was under the old Act and not under the Act of 194°. 1die P re «nu 

Arbitration Act however changed the language. In A.I.R. 1949 Cal. 
it has been held that Small Cause Court has jurisdiction to order for stay 
under s. 34. A.I.R. 1959 Cal. 583. In the last-named case is A.I.R. 1959 
Cal 583 the court observed after considering the above cases : However 
having regard to the importance of the question, I do not think it proper 
to decide the question in this application, when the application can be 
disposed of on other ground.” See also, Badri Narayan v. Union of India, 

67 C.W.N. 627 = A.I.R. 1963 Cal. 64. 

1422. Conditions relating to arbitrations.— -The arbitration clause 
in a contract may take one or other of these three forms : (1) a reference 

of ill disputes to arbitration, the award of the arbitrator to be a condition 
mecedenT to any action on the contract ; (2) a reference to any difference 
as to amount of loss to arbitration and no action to be brought ex p 
for such amount as may be awarded by the arbitrators; (3) a reference 
• i f -,ii matters in dispute or of the amount of loss to arbitration 

nrecedent to legal proceedings. All the above conditions are val d con¬ 
ditions and can 8 be enforced subject to section 36. See also, Russ II, 

Edn., p. 71. 

1423. Application of this section.— The section applies only in 
a case where the court itself has jurisdiction to decide the matter, but 
allows it so to an arbitrator on account of an arbitration agreement, am 
in view of the other circumstances of the case. This section obviously 
has no application where the court has no jurisdiction to deal with the 
matter before it, by reason of statutory provision that such matter shah 
be submitted to the arbitration of a specified person and shall be 
by him. Municipal Committee of Fazilka v. Fazilha Electric supp y 

Ltd., A.I.R. 1947 Lah. 309. 

1424. How far jurisdiction of court may be ousted. The geneial 
rule is that parties cannot by their private contract oust the juris iction 

of the court. Vide s. 28 of the Contract Act (IX of I872 ) ; 0 ( Sr < ? // A V ~ o r 7.’ 
(1856) 5 H.L.C. 811 Atlantic Shipping v. Dreyfus (1J-2) 2 A.C 
Horton v. Saver, 4 H. & N. 633. But s. 28 of the Contract Act shall not 
render illegal a contract by which two or more persons agree t ia any 
dispute which may arise between them in respect of an) su )jec or c s 
of subjects shall he referred to arbitration, and t at on > e a 
awarded in such arbitration shall be reasonable in respect o the dispute 
so referred. Vide Exception 1 of s. 28 of the Contract Act This 
exception is based on the well-known case of Scott v. Avery (supra). Sec 
also Spurrier v. Lai Cloche, (1902) A.C. 446, Gaw v.Bniw/, Land Fire 
(1908) 2 Ir.R. 245 ; Scott v. Mercantile Accident 66 L.T. 81 Tredwen v. 
Holman, 1 H 8c Co. 72 ; Branstan v Accidental Death, 1 B. & S. 782 , 
Hamlin v. TiUsher, (1894) A.C. 202 Spurrier v. La Choche f (1902) A.C. 
416; King v. Phoenix, (1910) 2 K.B. 666 Hallen v. Spaeth, (1923) H.C. 

084.’ Vide notes under s. 36, infra. 

11‘ >p > Scope of submission to arbitration.— It is not always easy 
to determine whether the arbitration clause is intended to refer all 
questions to arbitration or merely questions as to amount of loss or 
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damage. Some contracts clearly refer all questions in dispute \Scott v. 
Avery, 5 H.L.C. 811 ; Spurrier v. La Cloche, (1902) A.C. 446; Gaw v. 
British Land Fire, (1908) 1 Ir.R. 245 Scott v. Mercantile Marine Accident, 
(66 L.T. 81), others are ambiguous \Scott v. Avery, 5 H.L.C. 811 ; Hercules 
Insurance v. Hunter, (1835) 14 S. 147], and others clearly confine the 
scope of the reference to the issue of the amount of loss. Caledonian 
Insurance v. Gilmour, (1893) A.C. 35 ; Vitiey v. Bignold, (1887) 20 Q.B.D. 
172; Macgil livray’s Insurance Law, 2nd Edn., p. 1100. A plea that the 
defendant though unable to pay the amount under the term of the 
contract will not pay it because it desires to appropriate it towards another 
claim under another independent contract cannot reasonably be regarded 
as a dispute under or in connection with the contract under which the 
liability sought to be inforcc has arisen. Union of India v. Birla Cot tom 
Spinning and Weaving, (1964)2 S.C.J. 297. 

1426. Whether the plaintiff in the suit is a party to the contract. 

—The court has jurisdiction to decide on an application under this sec¬ 
tion whether the plaintiff in the suit is a party to the arbitration agree¬ 
ment, even if it involves deciding whether the plaintiff in the suit is a 
party to the arbitration agreement, even if it involves deciding whether he 
is a party to the principal contract. That question is one of the three 
questions under the section and in disposing of the application, it must 
be decided before the court can make an order for stay. Moran v. 
Wright, A.I.R. 1953 477 ; Khustram v. Hanutmal, 53 C.W.N. 505. But 
where the dispute raised in the suit is as to whether the plaintiff is at 
all a party to the principal contract such a dispute is obviously not one 
for the arbitrators and the suit can in no event be stayed. In those cir¬ 
cumstances, the court should not unnecessarily decide the issue by way 
of deciding the question of parties in relation to the agreement, parti¬ 
cularly when there is no reason for saying that the dispute raised in the 
suit is a sham dispute. Ibid. If the person whose concern with the 
agreement is in question is a signatory to the contract and formally a 
contracting party, that will be sufficient to enable the court to hold, for 
the purpose of section 34 that he is a party to the agreement. Ibid. 

1427. Whether validity of plaintiff's contention can he gone into 
under this section.—For the decision of the stay application the court 
is not to examine the merits of the claim as laid down in the plaint. 
Sheodatt v. Prohash, A.I.R. 1954 Nag. 289. In Gaya Electric v. State of 
Bihar, A.I.R. 1953 S.C. 182 = 1953 S.C.R. 572 = 8 D.L.R. S.C. 223, 
Mahajan J. observed : “The validity of the plaintiff's contention in the 
suit cannot he gone into by that court exercising jurisdiction under this 
section as its function is very limited one. The only point in such cases 
to be decided is whether the claim which is brought—whether it is good, 
bad or indifferent—conics within the submission to arbitration. It may 
be that there arc grounds upon which the defendant would be able to 
satisfy the proper tribunal that the plaintiff’s claim was frivolous and 
vexatious, but those considerations, as pointed out by Bankes L.J. in 
Munro v. Bojnor Union Council, (1915) 3 K.B. 167 = 84 L.J.K.B. 1091. 
are material only if the question to be considered is whether the case 
made was a frivolous and vexatious one. and ought to have had no 
weight at all upon the question of what the plaintiff's claim in fact was 
and one can only find out what his claim is by looking at the plaint." 
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1428. Matters agreed to be referred—scope of the expression. 

Whether the reliefs asked for in the plaint are covered by the agreement 
depend upon the facts of each particular case. Union v. Sri Nath, 1957 ikh. 
T.R. 234 = A.I.R. 1957 Pat. 697 ; Union of India v. Bharat Charcoal Co. 
A.I.R. 1962 Cal. 510. The first pre requisite of the Court’s power to stay a 
suit under this section is the existence of an arbitration agreemGnt. 
Run eta v. Jugoputal, 63 C.W.N. 527 = A.I.R. 1959 Cal. 423. Where the. 
submission to arbitration is governed by a written contract, the terms 
of the contract must be looked into when a question arises as to whether 
the arbitration clauses governs the dispute. Whether a dispute tails 
within an arbitration clause in a contract must depend on what is the 
dispute and what disputes the arbitration clause covers. Recourse must 
be had to the language used, to determine whether the clause embraces 
any question which may arise between the parties in any way re ^ at VJ6 
to the contract. Andhra Co-operative v. C. Snnivasam (1958) 2 Andh. 
W.R. 437 = (1958) Andh. L.T. 311= A.I.R. 1958 Andh. Pra. 158, Ap 
arbitration clause which provides for reference of "all disputes regarding 
this contract” includes not only disputes relating to the interpretation 
of the terms and conditions of the contract, but also includes all claims 
arising under the contract. Ram Chandra \ 

773= A.I.R. 1958 Cal. 620, (distinguishing. A.I.R. 1949 Cal. 179). In 
order that the court may exercise the power of stay the suit must be in 
respect of any matter agreed to be referred. In an application under 
s 34 the court may in the exercise of its discretion decide an issue 
as to’the continued existence of the arbitration agreement, although such 
decision may indirectly involve a decision on an issue in the suit itself 

as to the continued existence of the parent contract. Rungta v. 

63 Cal W.N. 527 = A.I.R. 1959 Cal. 423; A.I.R. 1955 S.C. 53 = 1955 
S.C.T. 200 = (1955) 1 M.L.J. (S.C.) 113. Where by a contract for ^ the 
sale of goods the buyer and the seller agreed to refer to arbitration any 
dispute arising out of the contract”, held that the words "arising out ot 
were fairly of wide import and the claim by the seller relating to the 
balance goods and ihe claim for damages by him, based upon an allege 
new arrangement which substituted the original contract and in act 
superseded it, were disputes arising out of the contract anc ( J rt c ^y e . rc ^„o > T 
the arbitration agreement. 63 Cal. C.W.N. 527 = A.I.R. 1959 Cal. 

(1942) A C. 356: A.I.R. 1920 Cal. 143. Anv dispute whether there was 

a valid contract in settlement of the original contract was a P 
arising out of or relating to the original contract oi tc u 
thereof. 63 C.W.N. 527; 51 C.W.N. 863 (Affirmed in A.I.R. 1JW cai. 

257) and 88 C.T-T 155. 


In an application under this section, the court has the power to 
decide an issue whether the arbitration agreement was rescinded by an 
express oral agreement subsequent bv an affidvaits. This power should 
bt exercised sparingly and with caution. Rungta v. Jugofrutal , supra. 
However wide the terms of an arbitration agreement may be, a dispute 
ns to the validity of a contract cannot be held to be within the arbitration 
agreement contained in the contract itself and such a dispute cannot 
be referred to arbitrators or dealt with bv them under such an agree¬ 
ment on the basis that it is “matter agreed to be referred.” Birla Jute 
v Dull Chand , A.I.R. 1953 Cal. 450 = 91 C.L.J. 236. See also Heymaii 



STAY OF PROCEEDINGS 


749 


S. 34] 


v. Darwins Ltd., (1942) A.C. 356 = (1942) 1 All. E.R. 337 = 111 L.J.K.B. 
241 = 166 L.T. 306 = 587 L.R. 169. In the last named case “If”, observed 
Viscount Simon, L.C., “one party to the alleged contract is contending 
that it is void ab initio (because, for example, the making of such a 
contract is illegal) the arbitration clause cannot operate, for, on this 
view, the clause itself also is void.’’ In the same case Lord Macmillan, 
observed : “If it appears that the dispute is whether there has been a 
binding contract between the parties, such dispute cannot be covered by 
an arbitration clause in the challenged contract. If there has never 
been a contract at all, there has never been, as part of it, an agreement- 
to arbitrate.” Lord Russell of Killowati in that case agreed with Lord 
Macmillan. 

“The simple logic of that view is that in order to be eliectivc, an 
agreement to refer must be valid agreement, but if the agreement be 
contained in the very contract, disputes concerning which are agreed 
by it to be referred, it cannot be a valid agreement if the contract itself 
he invalid, because it must fall along wiTh the contract, being contained 
in it. Where, therefore, the dispute is as to the validity of the principal 
contract, there is necessarily a dispute as to the validity of the arbitra¬ 
tion agreement and consequently, there cannot be reference to arbitra¬ 
tion on the basis of an agreement of such disputed validity, bacause in 
the first place, if the principal contract be invalid, the agreement can 
be of no effect, and in the second place, in deciding the dispute, the 

arbitrators will be deciding their own jurisdiction.” Per Chatterjee, 

C.J. in Birla Jute v. Dulichand, supra. 

Where a party has to have recourse to the contract to establish his 
case, it is dispute under the contract. Once the dispute is found to be 
within the scope of the arbitration clause, it is no part of the province 
of the court to enter into the merits of the dispute. A M. Man c!r Co. 

v Gordhandas, A.I.R. 1951 S C. 9 ; see also Herman v. Darwins Ltd. 

(1942) A.C. 356=111 L.J.K.B. 241. 

1429. Whether reference includes a reference regarding test. 

Where resort to arbitration was to be made only in the event of a dispute 
arising “under these conditions, or in connection with the contract” io 
could never be the intention of the parties that if one of them committed 
a tort, e.g., defamation the dispute to compensation for the alleged tort 
did not fall within the purview of the arbitration clause. Gauri Sankar 
v. Union of India , A.I.R. 1953 All. 446 = (1953) A.L.J. 45. 

1430. Question whether arbitration is a condition precedent to 
action. First of all it is to be determined whether arbitration is made a 
condition precedent to anv action on the contract or is merely a collateral 
agreement. If it is the former then anv action brought before the 
matter has been referred may be dismissed, but if there is merely a 
collateral agreement to refer the utmost the court will do is to stay and 
suspend the proceeding pending the reference to and decision of the 

arbitrators . Roper v. Lendra. (1891) 1 E. E. 825; Macgillwray's 

Insurance, 2nd F.dn., p. 110 S. 4 of the English Arbitration Act. 1889. 
So this section has no application subject to S. 36 when it is mutually 
agreed between the parties that an arbitration shall be a condition! 
precedent to the commencement of any action at law or the decision of 
arbitrator is agreed to be so in effect. Scott v. Avery, 25 L.J. Ex. 308 = 
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19, Indian Arbitration Act. In that case the policy of insuranre provided 
5 H.L.C. 811. In the above case Lord Campbell said. ‘Now in this 
contract of insurance it is stipulated in the most express terms, that until 
the arbitrators have determined, no action shall lie in any court what- 
sover. That is not ousting the courts of their jurisdiction because they 
have no jurisdiction whatsoever and no cause of action accrues until the 
arbitrators have determined / Crowder, J. said : “Collecting the subs¬ 
tance of the contract from the allegations in the first court of the 
declaration and the sixth plea, it appears to me that no cause of action 
can arise before the sum to be paid is ascertained and settled by the 
arbitrator." Lord Cranworth says : “If I covenant with A. 13. that if 
I do or omit to do a certain act, then I will pay to him such a sum as 
J.S. shall award as the amount of damage sustained by him, then, until 
J S. has made his award, and I have omitted to pay the sum awarded, 
my covenant has not been broken, and his award, and I have omitted 
to pay the sum awarded, my covenant has not been broken, and no 
right of action has arisen.” Such a provision is often termed a “ Scott v. 
Avery' 9 clause in English law from the case cited above. Russell, 15th 
Edn., p. 78. In Heyman v. Danuin Ltd., (1942) A.G. 366 <377) — (1942) 
I All.E.R. 337 = 111 L.J.K.B. 241 = 166 L.T. 306, Lord Wright observed : 
“The contract, either instead of or along with a clause submitting diffe¬ 


rence and disputes to arbitration, may provide that there is no right of 
action save upon the award of an arbitrator. The parties in such a 
case make arbitration followed by an award a condition of any legal right 
of recovery on the contract. This is a condition of the contract to which 
the court must give effect, unless the condition has been 'waived,' that is. 
unless the party seeking to set it up has somehow disentitled himself to do 
so." Vide Russell, 15th Edn., p. 78. For waiver of right vide, Toronto 


Ry.. Co. v. National Insurance Co. (1914) 20 Com.Cas. 1. In Horton 
v.' Sayer, 29 L.J.Ex. 28=4 H. &: N. 643, the Chief Justice Baron dealing 
with Scott v. Avery, said : “Even before the case of Scott v. Avery, there 
was a form in which a covenant, or condition, or proviso might be framed, 
which would prevent the parties from maintaining any action until thd 
amount to be paid was ascertained by a third person ; for instance, if 
there was a covenant to pay for building of a house, or for the performance 
of any work, such a sum as A. B. should think reasonable, with a stipu¬ 
lation that the party who performed the work should not claim anything 
except what A. B. awarded ; there the party could not maintain anv 
action until A. B. has found what was due : for there would be no contract 

to pav in the other way." See also, Caledonian [ n /J ira ” c * ^ J 
O 893) A.C. 85; Sburier v. La Cloche, ( 1902 yA.C. 446 = 71 L.T-P.C. 101 . 
Cayer v. Board of Trade, 95 L-T.K.B. 1054 = 0927) 1 KB 269 aflnmed 
on appeal by the House of Lords. Board of Trade v Cayzer, 96 L.T.K.B. 
872 = 0927) A.C. 610 = 137 L.T. 419 ; Cheshire County Council v. 
Hobeley. 130 I,.T. 123: South British Insurance v. Gano ^f 28 / 

A C 352 • Trainor v Phoentix Fire Assurance Co., 65 L.T. 8_5 . Scott v. 
Mercantile Accident . 66 L.T. 811 In M. WCruzv The Secretary of 
State, 40 C.W.N. 865 f872), Panckrtdge. J. said : The legality of a clause 
in contract to the effect that no cause of action can accrue until a 
third person has decided on anv difference that mav arise between the 
contracting- parties was recognised long ago in Scott v. Avery 5 
811 In Ashore Nath Ranerjee v. Calcutta Tramway, 11 Cal. 232, this 
court has held that there is nothing in the Contract Act which prevents 
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the principle from being applicable in India. It would also appear 
fiom Trainor v. Phoenix Fire, 6-5 L.T.Q.B. 825, that the principle holds 
good when the Reference has power to determine liability and his decision 
is not limited to quantum ** The case reported in 11 Cal. 232, was 
decided by Sir Richard Garth, C.J. and Air. Justice Wilson. In that 
case it was held that such a clause in the agreement came within exception 
1 to S. 28 of the Contract Act. See also, Krishna Karnal v. Haripada, 
A.I.R. 1942 Cal. 83 = 1.L.R. (1941) 2 Cal. 534=45 C.W.N. 984 = (1933) 
A.C. 83- 

In Arthur Andrew Cipriani v. Macdonald Burnett, A.I.R. 1933 P.C. 
91=64 M.L.J. 284 = (1933) A.L.J. 411=37 M.L.W. 639=152 Ind.Cas. 561 
(P.C.), Lord Macmillan in delivering the judgment of the Judicial 
Committee of the Privy Council observed : “It is not essential in order 
to exclude a right of action at law that the contract should in terms 
prescribe that the award of the specially constituted tribunal shall be a 
condition precedent of any legal proceedings. In Scott v. Avery, 57 H.L. 811 
the contract so prescribed, and the action were held not to be maintainable 
in the absence of an award, but Lord Campbell in his speech referred to 
Brown v. Overbury, (1856) 11 Ex. 715 = 25 L.J.Ex. 169, as being identical 
in principle and in the latter case, where the court refuse to entertain 
a claim for the prize in a sweepstake on a horse race, in the absence 

as the winner, the clause in the rules of 
the race provided no more, according to report, than that anv dispute 
as the race was to be decided by the award of four stewards 
Their Lordships accordingly read the condition on the ticket, having 

r . Cga ^ d .r,° * thc circu, V stances belonging to it.' as a condition precedent! 
the fulfilment of which is essential before any action for the stakes can 
be entertained by the courts.’” Sec also. Dines v. Wilfe (1869) 9 PC 
280 = 5 Moore P.C.N.S. 382 = 20 L.T. 251. But according to Russell even 
in such a case a party still has a right to bring an action, and the 

' he , COU,t . is " or ousted - The court may stay the action 
undci S. 31. If the action proceeds, the court may even then exercise 

its discretionary power given to it by S. 36, of ordering that the provision 

lihf-dn" n r; ar< ',. a r COn '''" 0 " precedent cease to have cirect. P Russell, 
■ 1 1 •' P- 7 > - H '“ m ttlc absence of an express provision to that effect 

an agreement to refer dispute to arbitration will not be interpreted as 

7J'ndol Tv r Tr r eCe f m , *° thC 1 ‘« ht “> sue erP « r 5 V. 

SsTtho 1 "cX™*" A rT' in - 102 M.S S) KB^ 

hAr m 224 '« (187 ? ) 4 A PP-q«-fi74: Corn, an v , Hand in 

C.orn.an v.Goddan^w 5) “ 2 94 ^ "’ & S ' ; 

An assignee of a party can take advantage of an arbitration rhm P 
Cnn^c Club v. Woods!tie 97 L.j.K.B. 72. A stipulationmakCtg arbt 
ration a condition precedent to the right to sue mav be waived bv 
conduct. Toronto Rail v. National British (1914) TIT t r *** c 1 

Hickman v. Robert ,, (1913) A.C. 229 = 82 l! |KK 678 m f- < S ,“, als<> 
Richardson. (1938) 1 All. E.R. 753. But this rule'is sublet' to M ? * ' ' 
tin,on laid down in S. 36 infra. Vide that section for further discussion" 

1431. Repudiation of contract—effect of.— Where i contract 
contains an arbitration clause and one of the parties sed t - V . 1 

•ontract. the dispute is referable to arbitral^’V 'he avoid^Tof die 
conn.ict anses out of the terms of the contract itself. Where however i 
party seeks to avoid the contract for reasons h. the a, idt, atlon 
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clause cannot be resorted to, since the whole contract including the 
arbitration clause is set aside. State of Bihar v. Gaya Electric Supply, 
A.I.R. 1951 Pat. 157 = 6 D.L.R. (Pat.) 98; see also De La Grade v. 
Worsnop fa Co. (1928) ICh. 17 = 96 L.J.Ch. 446 ; Heyman v. Darwin’s 
Ltd., (1942) 1 All. E.R. 337 = 111 L.J.K.B. 241. In the last named case 
the respondents contracted with the appellants, an American firm, 
whereby the latter were to act as their selling agents over a wide area. 
The agreement contained an arbitration clause in these terms : “If any 
dispute shall arise between the parties thereto in respect of this agreement 
or any of the provisions herein contained or anything arising thereout} 

the same shall be referred to arbitration.” A dispute arose between 

the parties and appellants, having intimated to the respondents that their 
letters showed that they had repudiated the agreement, issue a writ against 
•them containing a declaration that the respondents had repudiated the 
agreement and claimed damages under a number of heads. The respondents 
claimed that the action should be stayed pursuant to Arbitration Act, 1889, 
S. 4, in order that the matter in dispute might be referred under the 
arbitration clause. The applicants contended that the respondents having 
repudiated the agreement as a whole and the appellants, by the issue of 
writ, having adopted that repudiation, the contract has ceased to exist 
for all purposes and the respondents could not afterwards rely on the 
arbitration clause. It was held by the House of Lords that the dispute 
between the parties was a dispute within the arbitration clause and the 
appellant’s action ought to be stayed. (A.I.R. 1951 Pat. 157) at page 
341, Lord Viscount Simon states : “As Viscount Finlay, said in Sanderson 
fa Son v. Armour Co. (1922) S.C.H.L. 117 at page 121 : ‘The proposition 
that the mere allegation by one party of the repudiation of the contract 
by the other deprives the latter of the right to take advantage of an 
arbitration clause is unreasonable in itself, and there is no authority to 
support it.” Lord Macmilian states : “Repudiation then, in the sense of 
a refusal by one of the parties to a contract to perform his obligation 
thereunder, does not itself abrogate the contract. The contract is not 
lescinded. It obviously cannot be rescinded by the action of one of the 
parties alone. Even if, the so-called repudiation is acquiesced in or 
accepted by the other party, that does not end the contract. The wronged 
party has still his right of action for damages under the contract whiclr 
has been broken and the contract provides for pleasure of those 

damages.” In Toller v. Land Accident Insurance, (1936) 2 A11.E.R.952- 
80 S.J. 633 = 55 L.I.I. Rep. 258, the court observed: Now the class of 
case where the defendant Insurance Company is denying the existence of 
a contract is totally different from the class of case where the defendant, 
while admitting the existence of a contract, is relying on some clause in 
it to escape liability. It is very important in my view that language 
should be accurately used and there is great danger m the use of such 
words as ‘repudiation’; repudiation of a contract may mean that having 
admittedly made a contract, you decide to break it and break it in such 
a way that you intend not to proceed with it. Another use of the word 
•repudiation’ is where you say ‘there never was a contract at all between 
the parties ’ If it turns out there was a contract the act of one party 
denying the existence of it is to repudiate it but supposing it turns out 
he was right and there never was a contract, then 'repudiation* is used 
in a different sense from that in which it would be used when an existing 
contract is broken by a refusal to perform.” When one party to a contract 
alleges breach by the other of provisions as to payment, some written and 
some unwritten, and claims to have rescinded the contract on that ground. 
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the dispute is one arising out of the agreement. But when his case is that, 
there was no valid contract, having been entered into on his behalf by 
a person who had no authority to do so, the dispute is not one arising 
out of the agreement. When a suit has been brought by the first party 
for a declaration that the contract has been rescinded and does not subsist 
and for an injunction restraining the second party from referring the 
dispute to arbitration in accordance with an arbitration clause in the 
contract, the latter is entitled in the first case, to an order under this 
section staying the suit, but in the second case he is not. Harinagar 
Sugar Mills v. Skoda, 41 C.W.N. 563 ; Krishna Kamal v. Haripada AIR 
1942 Cal. 83 = 1.L.R. (1941) 2 Cal. 534 = 45 C.W.N. 984; Governor- 
General v. Associated Livestock , A.I.R. 1948 Cal. 230 = I.L.R. (1948) I Cal. 
161. Where a contract contains an arbitration clause, and one of the parties 
seeks to avoid the contract, the dispute is referable to arbitration if the 
avoidance of the contract arises out of the terms of the contract itself. 
Where, however, a party seeks to avoid the contract for reasons dehors 
it, the arbitration clause cannot be resorted to as it, together with other 

terms of the contract, is set aside. In other words, a party cannot rely 

on a term of the contract to repudiate it and still say the arbitration 

clause should not apply. If he relies on a contract he must rely on it 

for all purposes. India Electric Co. v. General Electric Trading A.I.R. 
1929 Bom. 242 = 121 Ind.Cas. 437=53 Bom. 573 = 31 Bom.L.R. 426; 
Happy India v. Kumud Bandhu, A.I.R. 1941 Cal. 503; Jureidini v 
Rational British, (1915) A.C. 444 = 84 L.J.K.B. 640; Stebbing v. 
Liverpool and London, (1917) 2 K.B. 433 = 86 L.J.K.B. 115; Woodal v 
Pearl Assurance, (1919) 1 K.B. 593 = 88 L.J.K.B. 706; Fullwood v. Hurley, 
96 L.J.Ch. 446 ; Scott & Sons v. Delscl, (1923) S.C.H.L. 37 ; Johannesburg 
Municipal Council v. Stewart, (1909) 46 S.C.L.R. 657, Balfasty v. Army 
(1916) 50 I.L.T. 114 ; Fury v. Eagle, (1922) 56 Ir.L.T. 23 ; De La Grade v. 

Z°7 h °, P < 1928 > 1 Ch - ] 7 = 96. L.J.Ch. 441; Stevens v. General 
407 -or (>933) 49 T.L.R 342; Hir,i Mulji v. Chcon K Yue, (1926) A.C..* 
i '• Monro v. Bogour Urban District, (1915) 3 KB 

l b7 ; but see Sardarmull Jeoraj v. Agarchand, 23 C.W.N. 811 ; Ram dels 

on-//' 6 ', r‘ as .M! ,S c °"<t>any. 55 Rom. G59 ; Chhaajilal v. Jala 
Sankar, 203 Ind.Cas. 322 = 44 Bom.L.R. 692 = A.I.R. 1912 Bom 297 The 

nirVvTf" W ° , SC f' n , to bc a (inc onc - ;uld the question whether a 
P ” y 5 . ' s repudiated the contract or not is onc which depends on the 

(1919W K B" 9 “' mon 5C '9 h er "*,"• J U in Wooda,! v - /v '” 7 Assurance. 

. Thc difficulty, however, is lessened in England 

J Provisions of section 14 of thc Arbitration Act of 1034 which 

Vh WherC th u' e u is an cement to refer disputes, and a depute 

? , the question whether one party has been guilty of fraud the court 
shaH h a ve the power, for the determination of that question to order 
that the agreement shall cease to have effect, and to revoke anv submfs 
sion made thereunder, and in such a case mav U cr y u . s ' 

brought in breach of the agreement to refer. Fide section* 14(") ^n) 

In the Indian Act there is no section corre^pondino- to !h!, 

But it seems that the court has power to decide th . scctlon - 

proceeding under this section Vide S. 36. supra. ' question in a 

In Chandu Lai v. Grahams Trading, A.I.R. 1011 I ah p > 7 

of Ihe c°„ t “ £ r rrx 

the seller by the exercise of his right of re-sale and hfn cont ™« h >’ 
to arbitration could be made in ^suan^f ‘Thl ^tr^^ 


P L.R. 693 
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See also, Hirji Mulji v. Cheong Yue, (1926) A.C. 497 = 95 L.J.P.C. 121, 
where Lord Summer said . “The arbitration clause is but part of the 
contract, and, unless it is concluded in such terms as will except it 
out of the results, which follow from frustration, generally, it will come 
to an end too. This must be so, if the law is, that the legal effect of 
the frustration is the immediate termination of the contract-as to all 
matters and disputes which have not already arisen.” But this question 
again came up before a later Full Bench case of the Lahore High 
Court in Faram Karam Narain v. Volkart Brothers, A.I.R. 1946 Lah. 
116 (F.B.) = 48 L.P.R. 116 (F.B.) which overruled the case reported in 
A.I.R. 1941 Lah. 477. It has been held in a recent case following the 
Full Bench case that where a contract is repudiated, it survives for the 
purpose of measuring the claims arising out of the breach and the arbi¬ 
tration clause contained in it survives for determining the mode ,of 
settlement of the claims. The repudiating party is not prevented from 
invoking the arbitration clause in the contract for the purpose of settling 
all questions to which his repudiation has given rise. It is not correct 
to say that the arbitration clause will be given effect to only if the 
contract comes to an end by virtue of some clause in the agreement but 
not when the contract is ended by something dehors the agreements. 
jRadha Krishna v. General Construction Co., A.I.R. 1947 Sind 57. This 
case was decided on the authority of the Full Bench case reported in 
A.I.R. 1946 Lah. 116 (F.A.) and the case decided by the House of Lords 
in Hayman v. Darwins, (1942) A.C; 356=111 L.J.K.B. 241 = 166 L.T. 
306 = (1942) 1 All. E.R. 337. The headnote in the Law Journal Report 
states : “What is commonly called repudiation, or total breach of a 
contract, whether acquiesced in by the other party or not, did not entirely 
abrogate a contract, though it might relieve the injured party of the 
jiuty of further fulfilling the obligations which he had by the contract 
undertaken to the repudiating party. The contract was not put out of 
existence, though all further performance of obligations undertaken by 
each party in favour of the other might cease. It survived for the purpose 
of measuring the claims arising out of the breach, and the arbitration 
clause might survive for determining the mode of their settlement. The 
purpose of the contract had failed, but the arbitration clause was not 
one of the purpose of the contract.” See also Chabildar v. Damodar, 
A.I.R. 1943 Bom. 199=45 Bom.L.R. 387. 

The law before this decision of the House of Lords had been 

dubious owing to somewhat conflicting views which had appeared in, 
previous decisions of the House of Lords and of the Privy Council. 
The Privy Council Case, Hirji Mulji v. Cheong Yone, 95 L.J.P.C. 121 = 
(1926) A.C. 497 must be now explained as applying only to cases of 
frustration of contracts wholly executory. The case reported in Premier 
Dairies v. Garlick, (1920) Ch. 17 = 89 L.J.Ch. 332 and Jivraj v. Thakamdas, 
A.I.R. 1920 Sind 27 = 58 Ind.Cas. 790 = 14 S.L.R. 91 have been over¬ 
ruled by the House of Lords in the case reported in (1942) A.C. 356. 

The full Bench case reported in A.I.R. 1946 Lah. 116 (F.B.) overruled 

Rad ha Kissen v. Bombay Co., A.I.R. 1943 Lah. 295 = 212 Ind.Cas. 411 = 

45 P.L.R. 287 and Chandu Lai v. Graham, A.I.R. 1941 Lah. 427. See 
also Happy India v. Kumud Bandhu* A.I.R. 1941 Cal. 503 = 199 Ind.Cas. 
768. 

By the law of Scotland the parties to a contract, in framing that 
contract, may insert a clause binding them to refer all future disputes, 
either in the carrying out of the contract or in respect of a breach of it. 
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lo arbitration, and one party to such a contract cannot, by averring in his 
pleadings that the other party has repudiated the contract, get rid of the 
arbitration clause. Sanderson v. Armour & Co., 91 L.J.P.C. 167 = (1922) 
S.G.H.L. 117. In the above case Viscount Finlay observed : “The 
proposition, that the mere allegation by one party of repudiation of the 
contract by the other deprives the latter of the right to take advantage 
of an arbitration clause is unreasonable in itself, and there is no authority 

to support it.” 

In Johansburgh Municipal Council v. Stewart & Co., (1909) S.C. (H-L.)' 
53,Lord Lore burn L.C. said : “If the course of action which is established 
be that there has been repudiation or a breaking of contract in the 
sense that the contract has been frustrated by the breach, then it would 
not be within the arbitration clause in either of these contracts.” In 
the case Lord Shaw said : “It does not appear to me to be sound law 
to permit a person to repudiate a contract thereupon specifically to 
found upon a term in the contract which he has thus repudiated.” Com¬ 
menting on the above statement of Lord Shaw, Lord Dunedin in Sandersoti 
v. Armour, supra, observed : “The argument founded upon this remark 
is, I think another instance of the old danger of forgetting that every 
remark of a Judge must be understood secundum subjectam Materieum. 
Unless I am greatly mistaken, what was in Lord Shaw's mind was the fact 
that there was an admission in the pleadings by the defendant that they 
had repudiated the contract by giving formal notice that they did not? 
further intend to carry out, and by, in fact stopping work. But it is 
quite another matter to fasten on the word ‘repudiate,’ and then because} 
the same word is used in the Sale of goods Act, 1893, to apply the dictum 
to a case where the defender strenuously denies that he has committed 
any breach.” In the same case, Lord Shaw said : “I agree with the 
opinion of Lord Dunedin 


Where an arbitration clause in a contract provides for a reference 
to arbitration of any dispute whatsoever arising in or out of the contract 
the question whether there has been an interpolation in the terms of 
the contract falls within the arbitration clause and must be decided by 
arbitrators. Consequently a suit is not maintainable on that ground. 
Rupchand v. Pannalal, A.I.R. 1941 Cal. 41 r >. See also, Woodal v. Pearl 
Assurance , (1919), 1 K.B. 593 = 88 L.J.K.B. 706: Rcvershaw v. Queen , 
(1897) 1 Q.B. 662 ; Parry v. Liverpool Malt, (1900) 1 O R. 399. Where 
the existence of the contract as a binding contract is not disputed and 
merely liability under the contract is repudiated, the party repudiating 
is entitled to rely on the arbitration clause. Hailsham’s Law of England , 
Vol. 1, citing St ebbing v. Liverpool . (1917) 2 K.B. 133. Woodall v." Pearl 
Assurance Co., (1919) 1 K.B. 593 : Richardson v. Army Mar my A lavy, (1924) 
2 I.R. 69. Where the defendants are repudiating liability under an 
alleged term in the contract a stay cannot be refused on the ground that 
the defendants disclaimed liability. Nursing Prasad v. Dhanraj, A.I.R. 
1943 Pat. 53 = 21 Pat. 544 =204 Ind.Cas. 583. But order for stay is granted 
where it involves very intricate question of law. Tolaram v. Jewanram, 
A I R. 1941 Cal. 39 = L.R. (1940) 2 Cal. Ind.Cas. 126. If the fact of the con¬ 
tract itself is disputed the arbitrator cannot decide the point and the court 
in the normal course would refuse a stay. Shivram v. Mohan Lai A.T.R. 

1910 Bom. 93=41 Bom.L.R. 1293 = I.L.R. (1940) Bom. 219=187 Tnd.Cas. 
494. 


1432. Frustration of contract—Difficult question of law. —The 

application of the principle, of frustration of contracts due to the outbreak 
of war may involve a difficult and intricate question of law and upon the 
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answer to this question depends the right of the plaintiffs to damage, 
but, no difficult or intricate question regarding the frustration of contracts 
can arise, where there is a clear provision in the contract itself that in 
case of war all should be over between the parties. Firm. Ayasam v. 
Sukhdev, A.I.R. 1942 Sind 57 = (1941) Kar. 587 = 199 Ind.Cas. 707. 
Sections 32 and 56 of the Contract Act embrace the whole of the Indian 
law on the subject of frustration of contract, S. 32 applying in cases of 
contingent contracts and S. 56 covering the rest. Under either, however, 
impossibility is the central or the dominating idea and determining factor, 
in cases of contingent contract in the happening of the event or events, 
on which the same depend, and, in other cases impossibility of the act to be 
performed under the contract. Illegality or unlawfulness of the act is given* 
in S. 56 as a separate ground for frustration of contract, being comprehen¬ 
ded within the above conception of impossibility for that purpose. The 
doctrine of frustration is really an aspect or part of the law of discharge 
of supervening impossibility or illegality of the act agreed to be done and 
hence comes within the purview of S. 56, Contract Act. It would be 
incorrect to say that S. 56 applies only" to cases of physical impossibility 
and that where this section is is not applicable, recourse can be had to 
the principles of English law on the subject of frustration. To the 
extent that Indian Contract Act deals with in a particular subject, it is 
exhausive upon the same and it is not permissible to import principles of 
English law deter these statutory provisions. Mender am v. Gurbachand, 

549 rel Y in g A.I.R. 1954 S.C. 44=1954 S.C.T. 1 = (1954) 1 
M.L.J. 41. ' 

1433. Conditions for a stay.—Under this section the Judicial 
authority before which the proceedings are pending may make an order 
staying the proceedings if the following conditions are fulfilled : — 

(1) There has been a valid arbitration agreement. ( Vide A.I.R. 
1937 Lah. 851 ; A.I.R. 1947 Bom. 65; A.I.R. 1961 M.P. 333 = 
1961 Jab L.J. 629). 

(2) Proceeding in the court have been commenced. 

(3) The proceedings have been commenced by a party to the 
arbitration agreement or by any person claiming under him 
against another party to the arbitration agreement or any 
person claiming under him. ( Vide A.I.R. 1937 Lah. 851). 

( 4 ) The proceedings must be in respect of any matter agreed to 
be referred. 

(5) The application for stay must be made by a party to the 
proceedings. (60 Bom L.R. 509 = A.I.R. 1960 Bom. 292). 

(6) The application is made at any time before filing a written 
statement or taking any other steps in the proceedings. ( Vide 
A.I.R. 1937 Lah. 851). 

(7) The application to stay is made to the judicial authority before 
which the proceedings are pending. 

(8) The party applying for stay was at the time when the procee¬ 
dings are commenced, and still remains ready and willing to 
do all things necessary to the proper conduct of the arbitration. 
1955 S.C.J. 200 = A.I.R. 1955 S.C. 53 ; 60 Bom, L,R, 509 ; A.I.R* 
1961 M.P. 322 = 1961 Jab. L.J. 525; Union of India v. 
Thekedar, 1960 Raj. L.W. 532 = I.L.R. (1960) 10 Raj. 1244. 

In S.H. Motor Transport v. National Fire, 1963 Mad. L.J. (Notes) 
the condition to be fulfilled before action under S.34 can be taken has been 
laid down. See also, A.I.R. 1956 S.C. 53. 
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It is necessary for the defendants applying to stay the proceedings to 
prove that the legal proceedings arc commenced in respect of a matter 
agreed to be referred and that he was and is ready willing to have the 
matter decided by arbitration. There is no dispute as regards the second 
condition. For determination of the first condition it is necessary to 
examine the arbitration agreement and the subject-matter of the suit, 
unless the suit refers to the whole of the subject-matter referred to 
arbitration, the section is not attracted because the plaintiff will have 
to seek relief^ in a civil court for matters which are not referred to 
arbitration. Where the award of the arbitrators will not dispose of the 
whole suit, the suit cannot be stayed. Abdul Quddos v. Abdul Gani, 
A.I.R. 1954 Nag. 352 ; see also Gaya Electric Supply Co. v. State of Bihar, 
A.I.R. 1953 S.C. 182=1953 S.C.J. 217 (S.C.). 

I I 434 ,’ ? ui ' aw ?. rd declaring it to lie null an.l void— suit can 
be stayed Any proceedings taken after the institution of a suit on a 
reference made prior to the institution of the suit are no doubt null and 

waive 'their To' £ ^ ^ ' hc P a,ties «""<* be clpdled to 

agreed at the time T Pr '' ate tnbl,nal »P on which they had 

us* „?«*£ 

also, Chandu Lai v. Grahams Tradings, A.I.R. 1941 Tnh 497 • r nr , n u: 

(1939) Lal e 35?i4f%X.R L 746 1937 ^ 851 = 176 tncl Cas * 352 = I.L.R^ 

the jurisdiction of the 8 court" to make 1 an rbi, ? nH °f n a S reen,en »-—Before 
tinder this section can be invoked h °f der for , stav of proceedings 
that there is subsisting valid aercemen^f, be “ t . abl, ! hed beyond doubt 
Sumputram, 60 Ind.Cal 9.51 =47 Cal 1090 “p bltr , at,on - Kedarnath v 
Indore Malwa United Mitts ™ md r-, rno £ so ' S,eo Fa ™had v 
1917; Tahal v. Bisheshar 8Al ^ P W R ' |f,17 = <^ P R 
Thompson, (1876) 1 Q B D 748 ■ 'Mofla^ ^ 331 : Ra " do11 v. 

Deutshe v. Busco 20 OBI) 177 TV B X' Cornelt ™> 39 L.T. 102; 

Bom. 65; Dinasarf ^Hu^sain Ali aTu Ln >> A I R <*47 

M.L.J. 476; Krishna Kumar v. Haripa^ J lr nqVM" V 

r-!F'- 

^n.u. la. I . 710. This section applies where there Ins h^n 

a submissmn to arbitration before the commencement of legal proceed- 
n s Surya Aarayan v. Gullapudi , II Bom.L.R. 10f>0 = 34 Bom^^la 
Ind.Cas. 133; Ramfidas v. Hawse, 35 Cal. 199. This section does“,7o t 
efer to what the defendant says, bur speaks only of legal proceedings 
commenced in respect of any matter agreed to be referred " The 
reference appears to be to the constitution of the legal proceedings as 

n 1 ? T m ^^ thC T P amt * Sudhansu v - Kuplehha. A.I.R. 1954 Cal 28f=93 
C.L.J. 44. In order that there mav be a valid agreement to refer a 

dispute to arbitration under the Arbitration Act, it is necessary that the 

agreement should be in writing and such writing should embody all the 
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terms of the agreement either directly or by implication. It is not 
necessary that such written document should be executed by both the 
parties. All that is required is that both parties should accept a written 
document as containing the agreed terms ; it might be in the form of a 
document signed by both parties containing the terms, or a document 
signed by one party containing the terms and a plain acceptance either 
signed or orally by the other party ; or an unsigned document containing 
the terms agreed to orally by both parties. Keshoram v. Kanhyalal, 44 
C.W.N. 607. See also, Radha Kanto v. Baerlin Bros., 56 Cal 118 = 32 
C.W.N. 1101 ; Shanker Lai v. Jainy, 53 All. 384. It is for the party 
who invokes the Arbitration Act to prove his right so to do. Keshoram 
v. Kanhyalal, 44 C.W.N. 607. A court can only take action under this 
section when there is a subsisting agreement to refer a dispute to 
arbitration. Sheo Prasad v. Indore-Maliva United Mills, 39 Ind.Cas. 
508=65 P.W.R. 1917 = 62 P.R. 1917; Tahal v. Bisheshar, 8 All. 57 = 
(1885) A.W.N. 331 ; Randall v. Thompson, (1876) 1 Q.B.D. 748=45 
L.J.Q.B. 713; Shivram v. Mohanlal, I.L.R. (1940) Bom. 249 = 187 Ind. 
Cas. 494 = 41 Bom.L.R. 1293 = A.I.R. 1940 Bom. 93. See Middle East 
Trading Co. v. New National Mills 60 Bom.L.R. 509 = A.I.R. 1960 Bom. 
202 where it was held that a vague and uncertain arbitration clause cannot 
be enforced. Before the jurisdiction of a court to make an order for 
stay under this section, can be invoked, it must be established beyond 
doubt that there is valid submission. Ramlal v. Hanbux, 61 Cal. 7U£= 
38 C.W.N. 737 = A.I.R. 1934 Cal. 796. Where arbitration clause has 
been naturally altered by writing or parole, the change may amount to 

uSS&zn T srsn;" asyv & s&S 

London and North Western Ry. v. Bellington, (.1899) A-C. 79- 

But failure to solve differences by arbitration does not affect the 
validity of the arbitration clause. Rihhal v. Trivedi, 27 A.L.J. 788=116 
Ind.Cas. 444 = A.I.R. 1929 All. 45. In order to apply the doctrine that 
an award made during the pendency of a suit is invalid, the person 
instituting the suit must be party to the agreement to refer, the pary 
wishing to stay the suit must have the right to applv to the court to stay 
it. and the subject-matter of the dispute must be the same before arb - 
trator and before the court. Harjas Raj v. Tekchand, 101 Ind.Cas. 

786 = A.I.R. 1927 Lah. 465. 

Where an arbitration clause is inserted in the contract the general 
rule is that the dispute is referable to arbitration in a case where the 
avoidance of the contract arises out of the terms of the contract itself. 
Where however, a party seeks to avoid the contract for reasons dehors 
it, the arbitration clause cannot be resorted to as it, together with the 
other terms of the contract sought to be set aside. In other words, a party 
cannot rely on a term of the contract to repudiate it and still say that the 
arbitration clause should not apply. If he relies on the contract he 
must rely on it for all purposes. India Electric v. Central Electric, 
A.I.R. 1929 Bom. 242 = 31 Bom.L.R. 426 = 53 Bom. 573 = 121 Ind.Cas. 
437 See also, Jureidini v. National, (1915) A.C. 499 = 84 L.J.K.B. 640; 
Stabbing v Liverpool, (1917) 2 K.B. 433 = 86 L.J.K.B. 1155 ; Woodall v. 
Pearl Assurance Co. (1919) 1 K.B. 593 = 88 L.J.K.B. 706; De Ka Garde . 
v. Workshop, (1928) 1 Ch. 17; bue see, Atmarams v. Gajan Mai, 61 Ind. 
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A.I.R. 1940 Bom. 
Bom.L.R. 129=12 


Cas. 141 — 14 S.-L.R. 123 ;% Shi bra ms v. Mohan Lai, 

93 = I.L.R. (1940) Bom. 249=187 Ind.Cas. 494 = 4 / 

R.B. 400. 

VVlieie the suit was not in respect of a matter agreed to be referred 
to arbitration under the term of contract, it could not be stayed 
Middle Last 1 radmg Co. v. New National Mills, Ibid. 

1436. Jurisdiction of court—Agreement choosing court—Effect 
of such agreement—Contract Act s. 28.—It is well settled that the 
litigants cannot, by private agreement, confer jurisdiction upon a court 
whxch n does not possess nor can they divert a court of jurisdiction 
which n possesses under the ordinary law. But where there are two, 
courts which are equally competent to try the suit, an agreement between 

barred b? ^9^ sh ° r uld bc lnstltut ed in one of those courts is not 
baned by s. 28 of the Contract Act. Such an agreement does not 

amount to an agreement for reference to arbitration with the meaning 

of s. 34 of the Act nor docs the fact that the defendant has appeared 

in coin t and has applied for tunc for written statement preclude him 

* r ° m ro n ^xu nS the a S rccment > Continental v. Chemoids, 94 Cal L T 

A LR 1946 Ca!. 1955 ^ J61 ; but > ee 49 ^.W.N 58 aS 

If 37 ’ “1 39(2)-S.51(l)<cI) of Madras Co-operative 

Societies Act. S. 51(l)(d) of Madras Co-operative Societies Act in its 
statutory and mandatory discretion that all disputes coming within the 
scope of s. 51 shall be referred to the Registrar for disposal is dearly 
inconsistent with s 34 and 39 of the Arbitration Act. The application 
for stay under s. 34 of the Arbitration Act itself made by the Society is 
incompetent and not maintainable. South Indian v . Babi Raiu 7 68 
Mad. L.W. 641 = (1955) 2 M.L.J. 363 = A.I.R. 1955 Mad. Cm. ' 

1438. Arbitration agreement in another’s document When a 

con ract in writing is signed by the parties, they are bound by the terms 
contained therein whether they take the trouble of reading them or not 
This principle has been extended to cases where the contract does not 
actuaUy contain the terms but reference is made to another document or 
contract where those terms are found. This applies as much to an 
arbitration agreement as to other agreements. But unless there is 
another contract ,n ex.stence and specially referred to, its terms cannot 
be deemed to have been incorporated in the agreement benveen ho 

lO 5 fi C,,andra ’ A I R 1951 Mad.’^ 

Mere sending contract notes by a party to another without tnv con 
firmat.ve notes s.gned by the other party does not amount to a submis' 

4 BomTR^I^V-TrR noom A «' 

Ind Ca^. 494 . R ' ( 940) Bom -249 = A I R. 1940 Bom. 93 = 187 

• 

.• 14 ^ 9 T^r bi,ra J ions ’ foreign tribunal—application of the 

lion. William Jacks & Co. v. Harrowing Seamshib Co AIR 10 V 9 
Sind ! 1 = 139 Ind.C as 769 = 26 SLR 497 .'RupcUanJ A V C observed 
n the leading case of Scott v. Avery, (1856) 5 II.L.C. 811=25 L T F.x 
303, it was held that an agreement which makes the obtaining of an award 
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as a condition precedent to the entertainment of a suit did not oust the 
jurisdiction of the court and was therefore not illegal; and much less can 
the submission clause in the present case be illegal. The provisions 
°f . e Arbitration Act, are based rpon those contained in the 

English Arbitiation Act, 1889 ; and the Courts of England have stayed 
suits under the provisions of that Act not only in cases where the contract 
sued upon provides for a submission to private arbitration of persons 
residing in foreign countries but also in cases where the contract sued 
upon contemplates the settlement of disputes by foreign tribunal : 
Halsbury’s Vol. I, para. 42; Law v. Garret, (1878) 8 Ch.D. 26 = 38 L.T. 
3 ; Ausatrian Lloyd Steamship Co. v. Gresham Life Assurance Society Lid / 
(1903) I K.B. 249 = 72 L.J.K.B. 211 ; Kirchner m Co. v. Gruban, (1909) 

1 Ch. 413 = 78 L.J.Ch. 117 = 99 L.T. 932.In Kureshi & Sons v. 

Soomar Haji, A.I.R. 1921 Sind 202 = 15 S.L.R. 88, a case decided by 
Crouch A.J.C. on the original side of this court, the bill of lading provided 
that : ‘claim for short delivery of or damage done to goods and all other 
disputes shall be settled by the British Consul at the port of destination. 

.In that case, however, no application for stay 6f the suit under 

s. 19, Indian Arbitration Act, had been made, and the question came 
up for decision on a plea having been raised in the written statement! 
that in view of this provision in Bill of Lading the court had no juris¬ 
diction to entertain the suit and it was only that plea which was 
negativated. But the principle of the English cases referred to above 
was applied in the case of Haji Abdulla v. G. R. Stamp, A.I.R. 1924 
Bom. 381 =80 Ind.Cas. 523, where an application was made under section 
19, Indian Arbitration Act. In that case the policy of insurance provided 
for reference of all disputes to England and further provided that no> 
legal proceedings shall be taken to enforce any claim except in England, 
where the, underwriters were domiciled and carried on business ; and 
stay of the suit was granted treating the provision referred to above as 
a submission clause.” So also, Marithima Italiana v. Burjore Framroze, 
A.I.R. 1930 Bom. 185 = 32 Bom.L.R. 43 = 124 Ind.Cas. 797 = 54 Bom. 278 ; 
Tirakram v. Kodumal, A.I.R. 1928 Bom. 175; The Cap Blanco, (1913) P. 
130 ; The Dowlish, (1910) p. 339 ; Australian Lloyed v. Gresham Life, 
(1903) 1 K.B. 259. But in a case like the above mentioned where the 
arbitration agreement only gives an option to one of the parties thereto 
to make a reference to arbitration, that agreement does not entitle a 
party to make an application for stay. Burjore v. Ellerman, 89 Ind.Cas. 
866 = 27 Bom.L.R. 1098 = A.I.R. 1925 Bom. 449 = 49 Bom. 854. 


1440. Applicability of s. 34 — Agreement contemplating foreign 
arbitration. —There is no limitation in the language of s. 34 to support 
the contention that s. 34 does not apply to agreement contemplating 
foreign arbitration, such as arbitration in New Yorks Michel v. Serajuddin, 
63 C.W.N. 128 = 1959 Cal. 620. An arbitration agreement that disputes 
are to be settled by arbitration in New York, according to the rules of 
American Arbitration Society, does not suffer from any infirmity of 
vagueness or indefiniteness. Ibid., dissenting from 85 C.L.J. 136. But 
on appeal Serajuddin v. Michael, 63 C.W.N. 717 = A.I.R. 1960 Cal. 47 it 
has been held, considering various aspect that the stipulated foreign 
arbitration would not be a safe or convenient forum for the decision—»a 
just and proper decision—of the disputes between the parties, and to 
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compel the plaintiff to seek its remedy in America would be practially a 
denial of justice to it and, accordingly, there was no sufficient reason for 
referring the dispute to the such arbitration and staying the suit. The 
discretion in the present case should have been exercised against the 
defendant. It is undeniable that the parties arc pritna facie bound by 
the arbitration clause and, normally they should be asked, to keep to this 
bargain and the suit should be stayed but that places no insurmountable 
bar in the way of the party, seeking to avoid arbitration and maintain 
the suit. It only casts upon him the onus—undoubtedly, a heavy one— 
of satisfying the court that there is sufficient reason why the matter 
in dispute should not be referred to arbitration, but that onus can 
certainly be discharged in a proper case. The agreement or contract 
to refer to arbitration, is not necessarily decisive on the point and it/ 

creates no estoppel, so far, at least, as the court is concerned ; 

it only raises a prirna facie case or presumption in favour of a decision 
by arbitration, but that presumption is certainly rebuttable and is liable 
to be rebutted by appropriate grounds and circumstances in a particular 
case. The Court's jurisdiction is not ousted and approach to it is not 

barred and the suit is not affected and its progress is not impeded, unless 

the court itself, in the exercise of its discretion, stays the action. Indeed, 
it is fully open to the court to consider the whole matter and it is 
entitled, in appropriate cases, to refuse, in the exercise of its discretion, 
the prayer for stay, notwithstanding the arbitration agreement. Practically 
speaking, the whole of evidence necessary for determining the dispute! 
between the parties, was in India and no part of it was in America. At 
any rate, no part of it could be produced in America without considerable 
difficulty and loss of time and money. Particularly also, the Indian, 
Contract Act, governed the rights and obligations of the parties in regard 
to the disputed contract. Further, one of the questions which might 
require some serious consideration was that difficult question of the 
Indian law of Frustration of Contract, which was in some respects, 
at least materially different from the English Law on the point, and 
which was yet to be settled in all its modified aspects and still retained 
its complexities from various points of view, particularly, in the matter 
of its application. Ibid. The civil Court in India can stay a foreign 
arbitration not under s. 34 of the Act but under s. 151 of the Civil 
Procedure Code. Ibid. 

144-1. Arbitration clause—liow to be construed.—The arbitration 
clause in a written submission agreed to by the parties in a contract and 
like every written submission to arbitration must be considered according 
to the language and in light of the circumstances in which it is made, 
while deciding whether the dispute in question is covered thereby. If the 
arbitration agreement is broad and comprehensive and embraces any 
dispute between the parties “in respect of” the agreement, or in respect 
ot any provision in the agreement, or in respect of anything arising out 
of it, and one of the parties seeks to avoid the contract, the dispute is 
referable to arbitration if the avoidance of the contract arises out of its 
terms of the contract itself. Where, however, the party seeks to avoid 
the contract for reasons dehors it, the arbitration clause cannot be resorted 
to as it goes along with the other terms of the contract. Where, however, 
an arbitration clause is not so comprehensive and is not drafted in stub 
broad language that proposition does not hold good. Gaya Electric v 
State of Bihar , (1953) S.C.J. 217 = (1953) 1 M.L.J. 605=91 C.L.J. 137 = 

96 
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A.I.R. 1953 S.C. 152 ; see also Heyman v. Darwins Ltd., (1942) A.G. 356 
— 111 L.J.K.B. 241, where Viscount Simon L.C. said, that the answer to 
the qrestion whether a dispute falls within an arbitration clause in a 
contract must depend on \a) what is the dispute and ( b) what dispute! 
the arbitration clause covers. Where a contract contains an arbitration, 
clause providing that any dispute whatsoever arising in or out of the 
contract shall be referred to arbitration, the question whether there has 
been an interpolation in the terms of the contract falls within the 
aibitration clause and must be decided by the arbitrators. Hence a suit 
is not maintainable on that ground. Rupchand v. Pannalal, A.I.R. Cal. 
4 15 = 200 Ind.Cas. 145. 

14-4-2. Effect of contract where time stipulated is barred.—A 

provision in a charter party that all disputes arising out of contract' 
should be referred to arbitration, and that if a claim was not made in 
writing and the claimants' arbitrator appointed within three months of 
final discharge, it should be denied to have been waived, and be absolutely 
barred, is not void as being against public policy. Atlantic Shipping v. 
Louis Dreyfus & Co., (1922) 2 A.C. 250 = 91 -L.J.K.B. 513 (H.L.). In that 
case Lord Dunedin said : “Under the old law an agreement to refer 
disputes arising under a contract to arbitration was often asserted to be 
bad as ousting of the jurisdiction of the courts, but that position was 
finally abandoned in Scott v. Avery, (1856) 5 H.L.C. 811. As I read that 
case it can no longer be said that the jurisdiction of the court is ousted 
by such an agreement ; on the contrary, the jurisdiction of the court; 
as invoked in order to enforce it, and there is nothing wrong in persons 
agreeing that their disputes should be decided by arbitration. It follows 
that the clause here is obnoxious in so far as it provides for arbitration. 
It goes on, however, to say that if the claim is not made and the 
arbitration begun within a certain time the claim is to be held to be 

departed from.All that it comes to this : I stipulate that you 

shall settle your differences with me by arbitration and not by action 
at law, and I stipulate that you shall state your differences and begin 
your arbitration within a certain time or you shall be held to have, 
waived your claim. For these reasons, I do not think that the judgment 
of the Court of Appeal can be supported.” In the above case the Court 
of Appeal reversed the judgment of Rowlatt J. on the ground that the 
arbitration clause contained a contract contrary to public policy. Rowlatt 
/. held that the mode of proceedure set out in the arbitration clause 
of the charter party was a condition precedent to the bringing of any 
action, and that the clause appplied and was binding on the parties. 
In a case mentioned above under the old law there was no subsisting 
contract as such the corresponding sections of the old Acts were not 
applicable. But now it is open to either party to apply to court under 
section 37(4) for an order that the time fixed in such a clause be enlarged, 
and the court may, in such a case, notwithstanding that the time so 
fixed has expired, extend the time for such period and on such terms 
as it thinks proper. Vide Russell, 13th Edn., p. 85. So also where the 
agreement provided that the claim of arbitration is to be made within 
14 days and the claim was made after the lapse of 14 days, it was held that 
the facts constituted no bar to the action. Pinnock Bros. v. Lewis, (1923) 

1 K.B. 690 = 92 L.J.K.B. 695. In the above case Roche J. distinguishing this 
case from the last-mentioned case said : “The next case relied on was 
Atlantic Shipping v. Dreyfus & Co., (1922) 2 A.C. 250 = 91 L.J.K.B. 513. 
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So far as it is material, the difference between that case and the present 
case is that there the contract, in terms, said that unless a claim was 
made in writing within certain specific time, the claim shall be deemed 
to be waived and absolutely barred. In the contract in this case I find 

4 

no such express provision, and I certainly find myself quite unable to 
imply one. That case, therefore, does not apply." The case of Pin nock 
Brothers v. Lewis, supra was referred to and distinguished by Viscount 
Cave in Ayscough v. Sheed Thomson, 93 L.J.K.B. 924. See also, Pom pee 
v. Fuchs, 34 L.T. 800. 


1443. Proceedings in court have commenced.—"It is quite clear 
that that section applies only to cases where there has been a submission to 
arbitration before the commencement of legal proceedings, and gives the 
court power to stay subsequent proceedings." PerMaclean C.J. in Ramjidas v. 
Howse, 35 Cal. 99. See also, Peruri Suryanarayan v. Gullapudi 11 Bom.L.R. 
1060 Sc 4 Ind.Cas. 133 ; Governor General in Council v. Simla Banking, 
A.I.R. 1937 Lah. 215; Anglo Persian Oil v. Pancha Pakrsa, 47 Mad. 
164 = A.I.R. 1924 Mad. 336 = 76 Ind.Cas. 1011. This section provides for 
a special class of cases in which, after parties have agreed to’ submit 
matter in difference between them to arbitration, one of them in viola¬ 


tion of such agreement institutes a suit in respect of any or all of these 
matters. Vyankatesh v. Ramchandra. 38 Bom. 687 = 16 Bom.L.R. 653 = 
A.I.R. 1914 Bom. 184. In England proceedings in a petition of right, foun¬ 
ded on a contract with the Crown containing a written agreement to submit 
differences to arbitration, may in a proper case be' stayed under the 
corresponding section of the English Arbitration Act of 1889. Anglo- 
Newfoundland v. Regem, (1920) 2 KB 214=89 L.J.K.B. 570. In the 
above case Warrington L.J. observed : "The existence of the jurisdiction 
depends upon section 4 of the Arbitration Act. 1889. Before that section 
applies, certain conditions must be fulfilled. First there must he a 
submission ; secondly, a party to the submission must commence legal 
proceedings in a court against another party to the submission : thirdly, 
rhat party must not have taken any other step in those proceedings . 
I. these conditions are fulfilled ; then the other party to the proceedings 
may apply to the court to stay them in order that the question may be 
referred to arbitration. The second of these conditions is that legal 
proceedings must have been commenced. When is a legal proceeding 
commenced in a petition of right ? The petition itself is. in accordance 
with the Petitions of Right Act, 1860. a petition addressed to the king and 
the prayer of the petition is not for the relief claimed bv the suppliant 
In my view the presentation of the petition to the King is not a leo-'ai 
proceeding at all. It is a petition praying to the King to allow leoal 
proceedings to be taken. When he has given his fiat, then the le-al 
proceedings are commenced by leaving the petition with the solicitor°of 
the Treasury which is equivalent to serving a writ upon an ordinary 

th^central ofTce' S ^ pCt,tion ’ with the endorsement upon it, in 


Haying regard to the provisions of Order V. rule 2. C. P. Cide the 
proceedings cannot be said to have commenced within the meaning of 

SainTTh "f! the pendant has been supplied with the "“’the 
plaint The fixing of time bv the court for filing a written statement 
vhen defendant has been supplied with a copy of the plaint cannot in 
any sense be regarded as a step taken bv the defendant in the proceedings 

court m p Ch aS T € f ° r fil,n * writtcn statement « necessarily given bv the 
court. Premnath v. Amba Prosad, A.I.R. 1941 Lah. 64 = 193 Ind Cas 167 
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Application for adjournment to file written statement is a step in 
proceeding- Union of India v. Sri Girish, (1952) A.L.J. 715=A.LR. 1952 
All. 149; U. P. Government v.- Hamath, A.I.R. 1949 All. 611 = 1949 
A.L.J. 170 ; see also 1945 A.L.J. 38 but see, A.I.R. 1941 Lah. 64. 

The delivery of a counter-claim is “the commencement of a legal 
proceeding” within the meaning of this section. Chappell v. North* 
(1891) 2 Q.B. 252. In that case Denman J. observed : “The first objection 
taken to the application was the section did not apply to counter-claims. 
But a counter-claim is, in reality nothing but a cross-action, and there¬ 
fore I think we may assume that the delivery of a counter-claim ought 
to be considered as the ‘conmencement of a legal proceeding’. ” See 
also, Russell v. Palegrinoi, 6 E. 8c B. 1020 ; Seligrhan v. Le Bontellier, 
L.R. 1 C.P. 681 ; Sparteli v. Von Hoora, (1884) W.R.N. 32. 

1444. Suit instituted but withdrawn or dismissed.— A dispute 
between A and B was referred to arbitration. In the meantime A 
brought a suit regarding the same dispute asking for injunction 
restraining B from proceeding with the arbitration. Inspite of the suit, 
the arbitration proceeding and during the pendency of the same an 
award was passed by the arbitrator. The suit has been withdrawn or 
dismissed and was not pending. In holding that the arbitrator was not; 
functus officio during the pendency of the suit and the operation of 
the award was only suspended and the suit having been withdrawn or 
dismissed the award was revived, the court observed : “It has been said 
that suit related to the same disputes which were referred to arbitration 
and that therefore this case falls within the principle of Doleman ir Sons 
v. Osett Corporation, (1912) 3 K.B. 257 = 81 L.J.K.B. 1092 = 107 L.T. 581 
and that case of Monro v. Bagnor U. D. Council, (1915) 3 K.B. 167 = 84 
L.J.K.B- 1091 has no application. It is however, admitted that the first 
suit has either been withdrawn or dismissed and is not pending now. 
On the other hand reliance has been placed on the Bench ruling of this 
court in Mitsui Bussan Kaisha Ltd. v. Tataram Bhagwan Das, A.I.R. 1924 
Smd 146=17 S.L.R. 228, and it has been argued that the pendency 
of the suit was no bar to the arbitrator proceeding with the adjudication 
of the matters in dispute and the award passed by him was not ipso facto 
rendered invalid but, its operation was merely suspended during the 
pendency of the suit and that on that having been withdrawn or dismissed 
the award was revived and could be enforced as a decree.” S. R. Malotra 
v. Sukhdayal , A.I.R. 1928 Sind 169=112 Ind.Cas. 318 = 23 S.L.R. 428. 
But under similar circumstances Pandit Kanhaiya Lai /.C. observed in 
Alt. Zainab v. Mt. Budhana, A.I.R. 1922 Oudh, 158 : The learned 

counsel for the applicant, Musammat Zainab, contends that the plaint 
having been returned, the powers of the arbitrators which had been, 
temporarily suspended, revived, but there is no authority for such a 
proposition. A revival can only take place bv means of a fresh reference 
to arbitration in court or out of it in the manner provided by law. 
See also, Sukhnath Rai v. Nehal Chand, 59 Ind.Cas. 801 = 18 A.L.J. 644 = 
42 All. 661 ; Dinabandhu v. Durga Prasad, 51 Ind.Cas. 80 = 46 Cal. 
1041 =29 C.L.J. 399 = 23 C.W.N. 716; Ramprosad v. Mohanlal, 60 Ind. 
Cas. 895=47 Cal. 752. The Legislature by enacting s. 35 in the new 
Arbitration Act of 1940 has tried to a certain extent to set at rest the 
conflict which existed prior to the enactment as regards the effect of the 
institution of a suit by one of the parties to the arbitration agreement, 
where the subject-matter is the same. But it does not clearly say what 
will happen if after notice to the arbitrator and before stay of the suit. 
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the plaintiff withdraws the suit or his suit is dismissed. That section says . 
“but when legal proceedings upon the whole of the subject-matter o 
the reference have been commenced between all the parties to the reference 
and a notice thereof has been given to the arbitrators or umpire, all 
further proceedings in a pending reference shall, unless a stay ol procee¬ 
dings is granted under section 34, be invalid.'* So it seems that if strict 
interpretation be given to the words the defendant would be without a 

remedy. 

1445. Any person claiming under him.—The expression claming 
under a party” in the section means the heirs, legal representatives oi 
assigns. Satyeendas Nath v. Union of India. A.I.R. 1962 Cal. 177. An 
assignee of a contract is bound by a valid arbitration agreement. A court 
should not hold that an assignee of a contract is not valid because of 
an arbitration clause.' Shaylor v. Woolfe, (1946) Ch 320. But the benefit 
of an arbitration clause will not pass to the assignee of a debt aiising 
out of the contract containing it. Cottage Club v. Woodstde Esta e, 
(I927> 44 T.L.R. 20— Russell, 15th Edn., p. 60. Partnership articles 
contained a clause of submission to arbitration in case of difference arising 
a- any time between the partners, or between one or more of them, and 
the executors or administrators of the other or others, or between their 
respective executors or administrators, in regard to partnership or its 
affairs. The partnership having been dissolved as regards a partner who 
had mortgaged his share, and arbitrators having been duly appointed, 
the mortgagees brought an action for an account : Held, that they were 
entitled to an account under s. 31. sub-section (2) of the Partnership 
Act, 1890, and that as they were not parties to the arbitration, and 
therefore not bound bv anv account therein, this action could not be 
staved under s. 4 of the Arbitration Art. 1889. especially as the differences 
arising involved questions of law. Bonnin v. Neame. 7 9 L.J.Ch. 388 = 

H910) 1 Ch. 732. A receiver or an official assignee in an insolvency 
proceeding is a person claiming under the insolvent. Vide s. 7 ; Sturgis v. 
Curzon, 21 L.J.Ex. 38 ; Vide notes under s. 7. 

The plaintiff, having been injured in a motor car accident, commenced 
an action against the insurers of the driver responsible for the accident. 
The poliev contained an arbitration clause. The insurers applied to stay 
the action. A stay was granted, and the Court of Appeal upheld the 
order granting the stay. Smith v. Pearl Assurance (1939) All. E.R. 95 ; 
Dig by v. General Accident. (1910) 2 K.B. 228. 

1446. Proceedings in respect of any matter agreed to be 
referred. —The legal proceedings which it is sought to stav must be in 
respect of a matter which the parties have agreed to refer and which, 
therefore comes within the terms of the arbitration agreement. Where a 
suit has been commenced as to matters which lie outside the submission 
the court is competent to refuse a stav. Atmaram v. Gaian Mai . 61 Tnd. 
Cas. 141. Sec also. Thomas v. Ports and Steamship. (1912) A.C. 1 : Smith 
v. Allen. (1862) 3 F. 9c F. 156: Lauras v. Wallasey I.oral Board. (1882) 
11 Q.B.D. 229 = 52 F.J.Q.B. 302 : Sidney v. Ballymena Commissioners 23 
L.R. Ir. 122: Workman v. Belfast Harbour. (1899') 2 Tr.R. 234 : Daunt v. 
Lazard (1858) 17 L.J.F.x. 399: Russell 13th Fdn.. p. 87. The legal 
ptocecdings which arc sought to be staved must be in respect of matters 
which the parties have agreed to refer, that is to sav. which comes within 
the terms of the arbitration agrtement. Tf a party brings an action in 
respect of any matter not agreed to be referred the court has no jurisdiction 
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a. all to stay proceedings and the court will refuse a stay. Further the 
court will exercise its discretion and refuse to stay the action in cases 
where substantial part of a dispute does not fall within the arbitration 
agreement and cannot be conveniently separated. It is however, not 
sufficient to induce the court to stay the action to show that only a 
small part of - the disputes is outside the arbitration clause. Governor- 
General v. Associated Live Stock, 52 C.W.N. 288 = A.I.R. 1948 Cal. 230. 
In older to arrive at a conclusion as to whether the action is in respect 
of matters agreed to be referred, the court has to examine the arbitration 
clause and ascertain its ambit and scope. It takes two to make a dispute. 
If one party bases his claim, outside the contracts but the other bases 
his defence on the contracts the resulting disputes certainly arise out of 
the contracts. Ibid. Where there had been no difference exiting between 
court has jurisdiction. London and North Western etc., Ry. v. 
the parties before action is brought the arbitrator has not and the 
Bilhngton, (1899) A.C. 79; Printing Machinery v. Linotype, (1912) 1 

Ch. 566. In the above case Lord Ludlow said : “There is, however, one 
matter about which I do desire to say a word, and that is that—because 
I entirely concur with my noble and learned friend on the "Woolsack — 
that this difference is a difference which ought to have arisen before the 
action brought, and that it is too late afterwards to raise a difference 
which can be brought within the meaning of this section." See also 
Governor-General v. Associated Live Stock, supra, where the law on the 
subject is discussed. After examining a large number of cases, the court 
observed : “As I have said a mere omission to raise dispute before action 
from which an agreement cannot be inferred, is no ground for precluding 
a party from raising it and is no justification for the court assuming 
jurisdiction to decide questions in respect of which its jurisdiction is 
ousted by statute. Likewise a mere omission to raise dispute before 
action, without more ought not by itself to be any ground for refusing 
to stay under the Arbitration Act." Before an order for stay of suit can 
be made under this section, it must be established that the suit has been 
instituted in respect of matter agreed to be referred. Jnanendra Krishna 
v. Sinclair Murray, 34 C.L.J. 173. See also, Radha Behari v. Diwan] 
Singh, 2 Lah. 335 = A.I.R. 1922 Lah. 353=66 Ind.Cas. 43; Loiozon v. 
Wallasey , 11 Q.B.D. 229; Thomas v. Portseh, (1912) A.C. 1 ; Daunt v. 
Lizard, 17 L.J.Ex. 399; Jethalal Kalhanjee v. Parasram, 58 Ind.Cas. 799; 
where parties agreed to refer matters of dispute to arbitration, the fact 
that a small portion of the relief claimed is not within the scope of the 
arbitration clause is not in itself a sufficient reason for refusing to stay 
proceeding where the main subject of the action is within the arbitration 
clause. Singaran Coal v. Balmukund, A.I.R. 1931 Cal. 772 = 35 C.W.N. 
514=53 C.L.J. 321=58 Cal. 1107=134 Ind.Cas. 529; Iver & Barker v. 
Williams, (1894) 2 Ch.D. 478=63 L.J.Ch. 521 ; Alexander v. Campbell, 
(1872) 41 L.J.Ch. 478 (484) ; Patterson v. Northern Accident Insurance, 
(1901); 2 Ir.R. 262; Sheodutt v. Prokash, A.I.R. 1954 Nag. 289. If 
matters which are agreed to be referred are mixed up in an action with 
matters not agreed to be referred there is no reason why the matters 
agreed to be referred should not be referred to arbitration leaving the 
action to go on to the other matters. But if the matters agreed to be 
referred were not the main matters in dispute, but were of a sub ordinate 
and trifling nature, and if the matters not agreed to be referred were 
the main matters in dispute, it would be very inconvenient, to say the 
least of it, to refer that small part and let the action go on as to the 
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large part. Singaram Coal v. Balrnakuncl, supra. See also, Iver & Baker v. 
Williams, (1894) 2 Ch.D. 478 = 63 L.J.Ch. 521 . I'umock v. Sartoris, 43 
Ch.D. 150 ; Rowe Brothers v. Crossly Brothers, (1913) 108 JL.T. 11=58 
S.J. 144; Bourein v. Neame, (1910) 1 Ch. 732 ; Wade Gray v. Morrison, 
(1878) 37 L.T. 270 ; O’Conor v. Norwich Union, (1894) 2 Ir.R. 723 , 
London & North Western Ry. v. Billington, (1899) A.C. 79; Printing 
Machinery v. Linotype, (1912) 81 L.J.Ch. 422. It is for the court to 
decide whether matter for reference and subject-matter of the proceeding’ 
are the same. Piercy v. Roung, (1879) 14 Ch.D. 200; Pethick Bros. v. 
Metropolitan Water Board, 4th lid., Vol. II p. 456; Russell on Arbitra¬ 
tion, 13th End., p. 91 ; See also. Measures v. Measures, (1910) 2 Ch 248 * 
Centrai Billporling v. Atkinson, (1908) 1 Ch. 537; Smiter v. Martur, 
( 925) 1 K.B. 745 ; May v. Mills, (1914) 30 T.L.R. 287. In Sudhansu v. 
Rupulekha, A.I.R. 1954 Cal. 281, CUakravariy, C.J. observed : "Section 
34, the relevant part of which 1 have already quoted, does not refer ta 
what the defendant says, but speaks only ol legal proceedings commenced 
‘in respect of any matter agreed to be referred.' I he reference appears 
to be to the constitution of the legal proceedings as laid down in the, 

P la ! nt .” The lc gal proceeding which is sought to be stayed must 

be in respect of a matter which the parties have agreed to refer and which 
comes within the ambit of the arbitration agreement. Where however a 
sun is commenced as to a matter which lies outside the submission, the 
court is bound to refuse the stay. Gaya Electric v. State of Bihar A I R 
1953 S.C. 182 = (1953) 1 M.L.J, 605 = 91 C.L.J. 137 = (1953) S.CJ. 217. 
However wide the terms of an arbitration agreement may be, a dispute 
as to the validity of a contract cannot be held to be within an arbitration 
agreement contained in the contract itself and such a dispute cannot be 
referred to arbitrators or dealt with by them under such an agreement on 
the basis that it is a “matter agreed to be referred.” Birla Jute v. Duli 
C land, 91 C.L.J. 236 = A.I.R. 1953 Cal. 450. No useful purpose can be 
served by the court by a decision as to the validity of such an agreement. 
Ibid. The only point which the court exercising the jurisdiction under 
the section can decide is whether the claim brought in the suit to be 
stayed comes within the submission to arbitration. The court cannot 
go into the validity of that claim in proceedings under this section 
Gaya Electric v. State of Bihar , supra. The court has no jurisdiction to 
force a party to go to arbitration in respect of a matter which did not 
come within the arbitration agreement; that would be going against the 
direct provisions of the law as enacted in s. 34 of the Act. N K Jain v 
Sugar Mills , 27 Pat. 930 ; see also 52 C.W.N. 389 ; 52 C.W.N. 397 ; 52 
G.W.N. 460 ; 21 Pat. 544. But when agreement in writing refer to terms 
ot another contract the terms and conditions of which are to be bindin<» 
on the paities, such terms to be deemed to be incorporated in the agree¬ 
ment. Nagapotha v. Rama Krishnayya (1952) 2 M.L.J. 662. 

will ^be^he* splitting $ up of^th c* suit™ Cental ^Pl'n'l "! herc ll \? resu,t 
Singhfi, I.L.R. (1955) Nag. 686=1956 Nag. L.J 5^0 -aYr 'iq^N^ 
66=1956 M.P.L.I. 39; A.I.R. 1954 Na° 9go' 1956 Na S- 

which is sought to be stayed must be in respect oVa matter which thc C part7c! 
have agreed to refer and which comes within the ambit of hi -if! 
agreement. Where, however, a suit is commenced -is m V f " b,tra 1 tl .°« 

lie? outs.de the submission, the court is bound to refuse a “stay "rhe 
answer to the question whether a dispute falls within an 1 , 1 .;,,.^' ' 1 1 

- a *»“« depend in (a) wha't is the dh^ a o d ^ " h At * d£p 
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the arbitration clause covers. A.I.R. 1953 S.G. 182 = (1953) S.C.J. 217 = 
(1953) 1 M.L.J. 605 (S.C.) ; Central Hindustan v. Brijnath Singh, supra. 

1447. Application is to be made by a party to the proceeding.— 

Any party to legal proceedings may apply to the judicial authority before 
which the proceedings are pending* to stay the proceeding, if the condi¬ 
tions laid down in the section are satisfied. Where there are several 
defendants any one of them can make the application to have the action 
stayed and it is not necessary that they should all join in making it. 
Russell f 13th Edn., p. 92. Where all the defendants are bound by the 
submission clause, it is not at all necessary for ail of them to apply to 
stay, or to show their willingness to submit dispute to arbitration. It is 
sufficient if one of them does so, and wishes to take advantage of the 
submission clause. William Jack v. Harrowing, 139 lnd.Cas. 769= = 
A.I.R. 1932 Sind 111 ; Williford v. Watson, 8 Ch. 473. Where there are 
several defendants any one of the can apply under this section to have 
the action stayed. Willesford v. Watson, (1873) L.R. 8 Ch. 473. 


1448. Remedy of a party to an agreement where a suit is filed 
by the other party—old law. —Where the parties to a dispute agree to 
refer matters in dispute to arbitration, the fact that arbitration procee¬ 
ding are pending is no bar to the entertainment of a suit relating to the 
maters referred to arbitration. The defendant’s remedy in such a case 
is to apply for a stay of the suit, and if he fails to do so, the court can 
proceed to adjudicate upon the matters covered by the reference and its 
jurisdiction is not taken away because the arbitrators proceed to make 
an award after the filing of the suit, even though such award may notj 
have been made before any written statement is filed. Ramchand v. 
Gobindram, 56 lnd.Cas. 150=13 S.L.R. 193; Secretary of State v. Gajjan 
Singh, A.I.R. 1935 Lah. 775 = 160 lnd.Cas. 739. In Bhowamdas v. 
Ramgobind, 88 lnd.Cas. 929 = 52 Cal. 453= A.I.R. 1925 Cal. 801 ; Page J. 
observed : “As regards the second ground which the plaintiff urges in 

support of his contention it is well to bear in mind that an agreement to 
refer a dispute to arbitration does not oust the jurisdiction o e c . 
Notwithstanding such an agreement at Common Law t e par les r y 
of them are at°liberty to invoke the assistance court to settle the 

controversy which has arisen, and the court is oun , e 

suit The 7 only remedy at Common Law open to a party to the agree 
merit is to seek dmoajL for the breach of the agreement to refer the 
matter to arbitration. S But this remedy woidd usnally be found to be 
nugatory for under the circumstances the plaintiff would not be able to 
prove more than nominal damages. Of course the parties to such an 
agreement either before or after action is brought are at liberty to settle 
the dispute by submitting the subject-matter thereof to arbitration and 
obtaining and award thereon. But in the absence of such an award the 
Common Law right of the parties or any of them to have recourse 
to the court for the purpose of settling the dispute unaffected by an 
agreement to refer the matter to arbitration, see Doleman v. Osseit 
CortoratLi, (1912) 3 K.B. 257=81 L.J.K.B. 1092. Under s. 19 of the 
Arbitration Act, however, upon the fulfilment of the conditions therein 
provided, the court in its discretion may stay the proceedings in the suit 
pending a reference to arbitration. Now, I am satisfied that the defen¬ 
dant is and at all material times has been, ready and willing to refer 
to arbitration the matters in dispute in the suit, and in my opinion, 
there is no sufficient reason why the matters should not be referred m 
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accordance with the submission.” See also Secretary of State v. Surendra, 
17 Pat. 293 = (1938) P.W.N. 138. 

Where a suit was pending in the Sind Judicial Commissioner’s court, 
the practice was to file an application under section 19 by way of separate 
proceedings to stay of such a suit and not to file the application in the 
suit. McKenzies v. Sulleman, A.I.R. 1933 Sind 25 = 27 S.L.R. 169=140 
Ind.Cas. 626. 


1449. What amounts to an application for stay.—The fact that 
a defence was raised in the written statement that under the agreement 
between the parties, the parties are bound to appoint arbitrator is not 
tantamount to an application for stay under this section, but is only a 
defence to the suit. Mahomed Mohidun v. Mahomed Naina, 177 Ind. 
Cas. 440 = (1938) M.W.N. 1124 = A.I.R. 1938 Mad. 205 = (1938) 1 M.L.J. 38. 

1450. Time for applying for stay.—It is only when a suit or a 
proceeding has been commenced against a party that he can make up 
his mind as to whether he would apply for stay or not. He is not bound 
to remind the other party who has commenced the suit or proceeding 
before such commencement, of his duty not to start the suit under the 
agreement between them. A notice of suit imposes no obligation on 
the party served with notice to say that the dispute shall be decided 
by their own tribunal and not by a court of law. He can apply for 
stay at any time before filing a written statement or taking any other 
step in the proceedings, but not thereafter. Governor-General \ Simla 
Banking, 226 Ind.Cas. 44 = A.I.R. 1947 Lah. 215. 


1451. Grounds for refusal to stay suit. —The arbitration clause 
was to the effect that “All disputes shall be referred to arbitration in 
accordance with the rules of Millowners’ Association, Bombay for the 
time being in force.” When the defendant applied for stay of suit the 
plaintiff took objection that if the rules of Millowners’ Association did 
not contain any provision as regards words of reference then the agree¬ 
ment was uncertain and hence unenforceable and void. Held that K. 7(a) 
and ( b ) of the Rules of the Millowners’ Association provide for a 
reference to arbitration and the objection had no basis. Held also that 
assuring the rules did not contain such provisions the reasonable inter¬ 
pretation of those words was that by those words the parties intended 
to mean that “the reference will be arbitration and the arbitration will 
be in accordance with the Rules of Millowners’ Association of Bombay”. 
There was thus a complete and concluded agreement to refer to arbitration 
Bhagzuati v. Kamala, A.I.R. 1959 Cal. 687. 

1452. When the application for stay is to he made._ “An annlin- 

tion for stay is to be made by the opposite party before filing his wntten 

SW AI R 1937 g I nhVi 1 P^ in g*-" Jowahir Si,J t v.VS” 
a t t/ lofio’rJ 9 ! 3S<?C also Sat y e '"lra Nath v. Union of India 
A.I.R. 196. Cal. 1/7. Where the defendant has submitted to the juris¬ 
diction of the trial court and lias not pleaded the agreement to submit 
to arbitration at the earliest possible moment as required bv law he s 
precluded from relying upon this objection at a l iter snoe ' ; # 

/< ukmanand, A.I.R. fe/ All. 139 = h Ind.Cas 144 p^ovTs onT „ V f 

, us jetton a, e mandatory and an application under this section for stav 
should he made at the earliest possible opportunity. Where a s«it was 
hied in August 1933. and the issues were framed in December of ,h“ 
year, but an application to stay the suit was put in only in 1936 and 
that at the instance of the court, it cannot be said that the provisions 

97 
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of this section have been complied with. Mahomed Mohidun v. Mohamed 
Naina, 77 Ind.Cas. 440 = (1938) M.W.N. 1124 = A.I.R. 1938 Mad. 205 = 
(1938) 1 M.L.J. 38. The wording of this section is clearly mandatory. 
Ibid. See also, Beharilal v. Official Receiver, A.I.R. 1925 Lah. 175 = 78 
Ind.Cas. 608; Shiv Dutt v. MoH Ram, A.I.R. 1925 Lah. 322 = 88 Ind.Cas. 
531=26 P.L.R. 465. All that this section contemplates is that a party 
to a submission who is sued should apply to the court for stay at the 
earliest opportunity that is to say, immediately after appearance and 
before filing a written statement or taking any other steps in the procee¬ 
ding and that party should have been ready and willing at the time 
when the proceedings were commenced and should continue thereafter 
to be ready and willing to do all things necessary for the proper conduct' 
of the arbitration. Shibaldas v. Japan Cotton, A.I.R. 1928 Sind 94 = 22 
S.L.R. 269=107 Ind.Cas. 434. See also, Mitsui Bussan v. Hogarth Shipping, 

43 C.L.J. 297=94 Ind.Cas. 182 = A.I.R. 1926 Cal. 722. Where a defen¬ 
dant does not plead at the early stages of a trial a subsisting agreement 
to refer to arbitration but submits to the jurisdiction of the court and 
allows the trial to proceed he cannot afterwards raise the plea. Karidar 
Kapra v. Kukanand, 20 A.L.J. 975. See also, Chimmanlal v. Phoolchand, 

44 All. 292 = 20 A.L.J. 128 = 65 Ind.Cas. 795 = A.I.R. 1922 All. 48. In'. 

Sarat Kumar Roy v. Corporation of Calcutta, 34 Cal. 443 = 11 C.W.N. 
306, Woodroffe J. observed : “By section 19 it was, I think, intended 
to fix a definite limit a terminus quo from which an application of this 
nature could not be entertained, viz., the date of the filing of a written 
statement or taking any steps in the suit. Nor can I find any authority 
or sound reason for the second ground that if an act does constitute a 
step in the proceedings, it is not a bar, if it is done under protest or 
accompanied by an expression of intention to arbitrate. If this were so, 
a party might go through most, if not all, of the steps of a suit P rovl 
that such steps was accompanied by a protest.” It is only w en a i > 

or a proceeding has been commenced against a party t at e c 

up his mind as to whether he would apply or not. ”.. shall 

suit imposes on the party served with notice to say > ^ pj e can 

be decided by their own tribunal and not by a co t *^ r ta ki nK 

apply for stay at any time before filing a wri AIR 1947 Lah 

any other step in the proceedings, but not thereafter. A.l.K. 1**/ Lan. 

215 = 226 Ind.Cas. 44. 


1453. Steps in the prceedings.. —The word used in this section 
are unqualified—“before filing a written statement or taking any other 
steps in the proceedings.” If any step whatsoever is taken by a party 
to the proceedings in court his right to apply for stay of the proceedings 
and take the advantage of the reference to arbitration clause is lost. 
Accordingly once an application is made for time to file a written statement 
there is a step taken in the proceedings and the suit cannot thereafter be 
stayed for the purpose of reference to arbitration. Union of India v. 
Sri Girish, 8. D.L.R. All. 91=1952 A.L.J. 715. United Provinces v. Sri 
Har Nath, A.I.R. 1949 All. 611 ; Roop v. U. P. Government, A.I.R. 1945 
All. 24. The words “other steps in the proceedings” are words of a 
general character and wide import, and would embrace within their 
amplitude a large variety of acts. Union v. Mansraj, 1956 All. L.J. 841 = 
A.I.R. 1957 All. 91 =(1956) All. W.R. (H.C.) 798. Application to court 
after receiving plaint copy for filing written statement must necessarily 
amount to a step in the proceedings. Under the English Law, an applica¬ 
tion for delivering defence is a step in the proceeding but merely 
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requiring a statement of claim is not. Howrah Oil Mill v. B. Kishanlal, 
(1958) 2 Andh. W.R. 425=1958 Andh. L.T. 915. 

A prayer for extension of time to put in a written statement undoubt¬ 
edly indicates a desire to contest the suit on the merits in court and 
an intention to abandon the right to have the matter disposed of bv 
arbitration. No such intention is established where the prayer is one for 
time to put in an application for stay of the suit because of an arbitration 
clause in the agreement. In that case the indication in fact are just 

the other way. The true test for determining whether an act is a step 

in the proceedings is not so much the question as to whether, it is an 
application but whether the act displays an unequivocal intention to- 
proceed with the suit and to give up the right to have the matter disposed 
of by arbitration, Doulat v. State, I.L.R. (1957) Puni. 1760 = A.I.R. 1958 
Punj. 19; see also A.I.R. 1924 Cal. 789 ; A.I.R. 1950 Bom. 127; A.I.R. 

‘ 1928 Sind 97. Silence of a party before proceedings are started is not 

of any serious consequence. Not resorting to arbitration or taking up 
a plea in support of the same, on being threatened with a suit, would 
not disentitle the party to take a stand on the arbitration clause as a 
bar to the suit. The choice whether the party would like the matter to 
be referred or determined by the court is to be made after the proceedings 
are instituted and not when the same are contemplated or threatened. 
It is only then that he is to make up his mind and act accordingly. 
Daulat Ram v. State, Ibid. 


What constitutes a step in the proceedings, so as to deprive a party 
of his right to go to arbitration within the meaning of s. 34 will depend 
upon the facts and circumstances of each case. The test to determine 
whether step in the proceeding has been taken is not a subjective one. 
A party cannot be entitled to say that he had no actual knowledge of 
the right under the arbitration agreement and that in fact he did not 
intend to give up that right. On the other hand, the test is objective 
and a person shall be deemed to have taken a step under s. 34 of the 
Act, if it can be held that he could have actual or constructive knowledge 
of his right in the event of exercising due deligence and that inspite of that 
he participated in the proceedings of the court. Joharimal v. Fatechand, 
A.I.R. 1960 Raj. 67 = I.L.R, (1960) Raj. 383. See also Deluxe v. Sukutnar , 
A.I.R. 1960 Cal. 206. In Union of India v. Sri Girish, 1952 A.L.J. 715. 
the court observed. “Once any step is taken in the proceedings, the right 
to apply for stay of proceeding is lost. The pi inciplc seems to be that 
the parties having agreed to exclude the jurisdiction of the court are 
entitled to have that agreement enforced provided as soon ns any party 
institutes a legal proceeding there is a refusal bv the other party to have 
a decision from a court of law and an indication on his part that he 
wants to rely on the agreement to refer the dispute to arbitration. If 
any step whatsoever is taken by such partv in the proceeding in court 
hi* right to apply for stay of proceedings and to take advantage of the 
reference to arbitration clause is lost. The words used in the section 
are unqualified—‘before filing a written statement or taking any other 
steps in the proceedings.’ Accordingly once an application Is made for 
time to file a written statement there is a step taken in the proceedings 
The true test for determining whether an act is a “step in the proceedings” 
within the meaning of this section, is not so much the question as "to 
whether it is an application—although that would be a satisfactory test 
in many cases but not the only test, but whether act displays an unequivocal 
intention to proceed with the suit and to give up the right to have the 
matter disposed of by arbitration. The filing of an unconditional 
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appearance in court in a suit is not a “step in the proceedings” which 
will debar him from applying for stay under this section. Nuruddin v. 
Abu Ahmed, 51 Bom.L.R. 1020 = A.I.R. 1950 Bom. 127. Where a suit 
is pending before a Small Causes Court, the Small Causes Court is the 
authority to whom the application for stay under this section has to 
be made, and such authority may pass an order staying the suit. Basanti 
Cotton v. Dhigra Bros., A.I.R. 1949 Cal. 84. In Bhowanidas v. 
Pannachand, 88, Ind.Cas. 929 = A.I.R. 1925 Cal. 801=52 Cal. 453, Page 
J. said : “The plaintiff contends that the defendant has taken a step 
in the proceedings (i) by applying for a copy of the plaint and (ii) by 
making an application for leave to enter an appearance. With respect to 
the first alleged step it is enough to state that I agree with the view 
expressed by Lindley L.J., as to the meaning of s. 4 of the English 
Arbitration Act, 1889, which is couched in language almost identical 
with that to be found in s. 19 of the Indian Arbitration Act 
His Lordship observe that ‘The authorities show that a step in the 
proceedings mean something in the nature of an application to the court, 
and not mere talk between solicitors or solicitors’ clerks not the writing 
of letters, but the taking of some step such as - taking out a summons- 
or something of that kind which is in the technical sense a step in the 
proceedings : Ives and Barker v. Williams, (1894) 2 Ch. 478 (484). 
Moreover, to apply for a copy of the plaint is merely to seek information 
in order that the defendant may ascertain the nature of the plaintiff’s claim. 
In so doing the defendant does not, and is not to be deemed to indicate 
his acquiescence in the course adopted by the plaintiff for the purpose 
of settling the dispute which has arisen, for until he is made aware of 
the plaintiff’s cause of action he is not in a position }o elect whether 
he will proceed by way of arbitration or will assent to the litigation 

which has been commenced against him .Now, in my opinion, 

to move the court for leave to enter an apperance is, for certain purposes, 
to take a step in the proceedings. For example, a party taking such a 
step wbuld be deemed to have waived any irregularity in the service 
of writ to which he applies for leave to appear : See, Fry v. Moore, 
(1889) 23 Q.B.D. 395 ; Orr-Ewing v. O rr-Ewing, (1882) 22 Ch.D. 456 ; 
Harris v. Taylor, (1915) 2 K.B. 580 = 84 L.J.K.B. 1839. The question 
which I have to determine is whether such an application is a step in 
the proceedings within s. 19 of the Arbitration Act. Now, I apprehend 
that the intention of the legislature in enacting s. 19 was that in a proper 
case the court should give effect to the agreement for arbitration into 
which the parties had entered. It was not, however, intended that a 
party should lie by and after having wasted time and money in litigation 
should apply for a stay of the proceedings in order that the dispute should 
be settled by arbitration. ‘The intention of the legislature in giving effect to 
the contract of the parties and saying that one of them should be entitled 
to make an application to insist that the matter should be referred accor¬ 
ding to the original agreement was that they should at once and before 
any proceedings were taken specify the terminus a quo and if an applica¬ 
tion to stay proceedings was made under those circumstances then the 
court should enforce the contractual obligation to go to arbitration. That 
seems to me a very wise provision that costs should not be thrown away 
in beginning to litigate,’ per Lord Halsbury, Lord Chancellor, Ford’s 
Hotel Co. v. Bartlett, (1896) A.C. 1 (5). Any act in the nature of an 
application to the court which indicates that a party is willing that the 
suit should proceed, in my opinion, would be a step in the proceedings 
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within s. 19 of the Indian Arbitration Act. The intention of the party 
is to be gathered from the matter of application which is made, and if, 
having regard to the form of the application, the court is of opinion that 
a step has been taken it will so hold, notwithstanding that the party may in 
truth and in fact have no such intention, or that the application is coupled 
with a protest that the party desires that the matters in dispute should 
be referred to arbitration. See Lucas Ralli v. Noor Mahomed, 31 Bom. 
236 = 8 Bom.L.R. 955; Sarat Kumar Ray v. Corporation of Calcutta, 34 
Cal. 443 = 11 C.W.N. 306; Austin & Whiteley Ltd. v. Bowiey & Sons, 
(1913) 108 L.T. 921. Applying this test to the motion before the court 

1 am clearly of opinion that the defendant's application for leave to enter 
an appearance was not a step in the proceedings within s. 19 ot the 
Arbitration Act. It is not a reasonable deduction from such conduct 
that the defendant intends to resist the suit on the merits. It is equally 
reasonable to infer therefrom that he intends thereafter to make a 
preliminary objection to the matter being made the subject of litigation 
at all. Nay more, the language used in the section leads me to the 
same conclusion, for it is therein expressly provided that the party 
making an application under the section for a stay of the proceedings 
must before so doing have entered an appearance. It is not reasonable 
to suppose that the legislature intended that a party should be held to 
have taken a step in the proceedings within s. 19 of the Arbitration 
Act merely because he has made an application which, if granted will 
place him entrain for fulfilling a condition preceedent to an application 
to stay being duly made in accordance with provisions of the section." 
See also, Ramlal v. Harbux A.I.R. 1934 Cal. 196 = 38 C.W.N. 737=61 
Cal. 702; Joylal v. Gopiram, 47 Cal. 611 (619); Adams v. Catby, 66 
L.T.R. 687. An application made by the counsel for the defendant 
asking for time to file the written statement, amounts to “taking a step 
in the proceedings" within the meaning of s. 19 of the Arbitration Act. 
Karnani Industrial Bank v. Satya, 81 Ind.Cas. 846 = 28 C.W.N. 771. 
See also, Sarat Kumar v. Corporation of Calcutta , 34 Cal. 443 ; Ediuard 
v Juggilal, A.I.R. 1943 Bom. 228 = 1.L.R. (1943) Bom. 298; Roof v. 
V.P., A.I.R. 1945 All. 24 = I.L.R. (1944) All. 681. A mere intimation' 
to the court at the very outset that application for stay will be made 
does not amount to a submission to the courts jurisdiction ; on the 
contrary it is a step in bar of the proceedings in court. Khimchand v. 
Udhavdas, A.I.R. 1928 Sind 97 = 106 Ind.Cas. 565 = 22 S.L.R. 286. But 
an application made to the court for postponement of the hearing of 
the suit is a step in the proceedings within the meaning of s. 19, 
Indian Arbitration Act, irrespective of the intention with which 
the application is made. Fleming v. Haft, 10 S.L.R. 190 = 40 Ind.Cas. 
81 ; Murli Mai v. Banarsidas, A.I.R. 1935 Sind 62 = 28 S.L.R. 366=155 
Ind.Cas. 895 ; Barlet v. Ford’s Hotel (1895) 1 J.B. 851 ; Sadhan Kumar v. 
Sunil Kumar, A.I.R. 1948 Cal. 59 ; Gannu Rao v. Thiagarafa, (1948) 

2 M.L.J. 606 = A.I.R. 1949 Mad. 582 ; U. P. Government v. Hamath, 
1949 A.L.J. 170 = A.I.R. 1949 All. 611 ; Gann Rao v. Tclagaraja, (1948) 

2 M.L.J. 606 = A.I.R. 1949 Mad. 582. An application by the defendant 
for setting aside the exparte order passed on the plaintiff’s application 
for suing as pauper was not a step in proceedings. Bharat Vegetable v. 
Lain Ram Saran, 1949 All. W.R. (H.C.) 687 = I.L.R. (1959) 2 All. 555 = 
1959 All. L.J. 893. 

1454. Steps in the proceedings continued. —Having regard to the 
provisions of Order V, rule 2. Civil Procedure Code, a proceeding must 
be taken to have commenced within the meaning of s. 19, Arbitration 
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Act, only when the defendant is supplied with a copy of the plaint 
and the fixing of time by the court for filing a written statement. When 
the defendant has been supplied with a copy of the plaint cannot, in 
any sense, be regarded as a step taken by the defendant in the proceedings 
inasmuch as time for filing the written statement is necessarily given 
by the court. Premnath v.~ Amta, Prasad, A.I.R. 1941 Lah. 64=193 
Ind.Cas. 167. Where the defendant asked for an adjourment of the 
hearing of the summons taken out by the plaintiff to compel him to 
file the written statement, and the adjournment was obtained by consent 
and without prejudice to the defendants' pending application for stay 
of suit, held that the defendant did not take any step in the proceedings 
within the meaning of this section. Dxoarka Das 6* Co. v. Cham Poop 
Stnghee, I.L.R. (1937) Cal. 63 = 41 C.W.N. 1261. In order to constitute a 
step in the proceedings within the meaning of this section, the act in question' 
must be (a) an application made to the court either on summons or orally or 
something in the nature of an application to the court and ( b) such an 
act as would indicate that the party is acquiescing in the method adopted 
by the other side of having the dispute decided by the court. The 
fact that the partv was unaware of the arbitration agreement does not 
make his act any less a step in the proceedings if in fact and in law 
it was a step. Subal Chandra v. Mahomed, 47 C.W.N. 570 = A.I.R. 

1943 Cal. 484 = I.L.R. (1943) Cal. 398 = 210 Ind.Cas. 545 ; see also Edward 
Radbone v. Juggilal. I.L.R. (1943) Bom. 298=209 Ind.Cas. 100 = 45 Bom. 
L.R. 402 = A.I.R. 1943 Bom. 228; Poop Kishore v. U. P . Government 

1944 A.L.W. 542; Jadavji v. Hirachand, A.I.R. 1954 Bom. 174; Zalinoff 
v. Hammond , (1898) 2 Ch. 92 = 67 L.T.Ch. 370; Chiman Ram v 
avandas, A.I.R. 1948 Bom. 55 ; Pitchers Ltd., v. Plaza, (1940) 1 All. 

E.R. 151 = 162 L.T. 213. 


The mere fact that the party unconditionally signs the . consent 
precipe sent by the orher party's solicitor for postponement of the suit, 
on the ground that writ of summons had not been served, would not 
amount to taking a step by the partv signing the precipe, and wou c 
not thereby debar that party from making the a PJ )I, ^ t _ ,0n a t n 
the suit. Chimanram v. Vandravandas, 49 Born -V; R ‘ 431 Too' 1 ' 1 ); J 948 
Bom. 55; but see Edward v. Jugglilal, A.I.R. 1943 Bom. 228 = 45 Bom. 

L.R. 402 = 1.L.R. (1943) Bom. 298 = 209 Ind.Cas. 100. 

Makincr an oral application for time to file a written statement is 
undoubtedly taking a step in the proceedings. It is not necessary that 
the step in the proceeding must be taken by a written application. Abdul 
Ouddoos v. Abdul Gani, A.I.R. 1954 Nag. 332 ; see also Per Ridley J. 

Austin and Whiteley Ltd. v. S. Bowley , (1937) 108 L.T. 921, where 
he observed : “In my opinion what is intended by a step in the 
proceedings is some step which indicate an intention on the part of a 

party to the proceedings that he desires that the matter be referred to 

arbitration.” 

Where after the trial court dismissed the defendants’ application for 

stay under section 19 of the Arbitration Act of 1899, and pending an 

appeal thereform. the defendants applied for an adjournment to hie a 
written statement and consented to the issue being referred to the Com¬ 
missioner, held that those facts did not constitute evidence of consent 
on the part of the defendants precluding them from urging their 
their application for stay in the appellate court. McKenzies v. Sulleman, 2/ 
S.L.R. 169=140 Ind.Cas. 626 = A.I.R. 1933 Sind 75. See also, Baxva 

Chatagir v. Matano, 3 S.L.R. 149 = 4 Ind.Cas. 359. 
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If a party formally appears before the Registrar of the Court through 
his advocate’s clerk, before he has had a reasonable time to enable him 
to decide on the course of action to be taken, that cannot ordinarily 
debar him fiom applying for stay of suit ; that cannot amount to a step 
in the proceeding within the meaning of this section. Hormusji v. 
District Local Board, 28 S.L.R. 223=A.I.R. 1934 Sind 200. In Fleming 
Shaw & Co. v. Haji Yusuf Ellias, 40 Ind.Cas. 81 = 10 S.L.R. 190, the court 
observed : “The application for time seems to me to be clearly a step 
in the proceedings and it is pointed out in the case of Sarat Kumar Ray v. 
Corporation of Calcutta, 34 Cal. 443 = 11 C.W.N. 306, that this is so, 
irrespective of the intention with which the application was made. 
Whether the applicant wished to have further time to file a written 
statement or wished to have further time to raise as a bar to the suit 
the agreement to refer to arbitration, in either event the application 
was an application to invite the court to do something which would 
enable the applicant to establish his defence. Mr Elphinslone relies or* 
a passage in the judgment of Denman J. in the case of Chappell v. North, 
(1891), 2 Q.B. 252 = 60 L.J.Q.B. 554 = 65 L.T. 23 to the effect that a mere 
consent to what may afterwards lead to a step is not itself a ‘step* in the 
proceedings. But it is pointed out in the case of Bartlett v. Ford's Hotel 
Co., (1895) 1 Q.B. 850 = 64 L.J.K.B. 452 that the consent referred to was 
a consent given without the intervention of the court. l'he application 
was made to the. other party and not to the court. The later English 
cases go even further and establish that mere acquiescence in a proceeding- 
initiated by the other party and in an order made on his separate applica¬ 
tion does amount to a step in the proceedings. County Theatres and 
Hotels Ltd. v. Knowles, (1902) 1 K.B. 480 = 71 L.J.K.B. 351 =86 L.T. 132. 
Lord Halsbury's Laws of England, Vol I, paragraph 956, summarises the 
law on the subject as follows : ‘A party who makes any application 
whatsoever to the court, even though it be merely an application for 
time, takes a step in the proceedings.’ This seems to me to be also the 
law here and this application must, therefore, fail.’ See, Ratanchand v. 
Sahirarn, 52 Ind. Gas. 139=13 S.L.R. 23; Khilloram v. Louis Dreyfus, 52 
Ind.Cas. 130=13 S.L.R. 8. Where the defendant attended at Chambers 


on the hearing of summons for directions taken out by the plaintiffs, on 
which an order was made that the plaintiffs and defendant should 
respectively make discovery of document, it was held that the defendant 
had taken step in the proceedings and was, therefore, not entitled to a 
stay. County Theatre v. Knowles, (1902) 1 K.B. 480. See also, Chappell 
v. North, (1894) 2 Ch. 478. The case of County Theatre v. Knowles, 
supra, has been relied on in Ochs v. Ochs Brothers, 78 L.J.Ch. 555 = (1902) 
2 Ch. 121, where it was held that an undertaking by one party to an action 
—for example to deliver an account upon a summons by the other for 
directions under Order XXX, although no order is made, constitutes a ‘step 
in the proceedings’ by the party giving undertaking, so as to preclude him 
from applying for a stay of the action. In the above case Warrington J. 
observed : “The question now to be decided, therefore is, have thq 
defendants ‘taken any step’ in the action within the meaning of section 
4, so as to preclude them from claiming the right to have the action 
stayed ? There are only two cases which I think it is necessary for me 
to refer to. They are County Theatres and Hotel Ltd. v. Knowles 71 
L.J.K.B. 351 =(1902) 1 K.B. 480 and Richardson v. Le Maine l f > I r 
779 = (1903) 2 Ch. 222. In County Theatres and Hotels Ltd. v.' Knowles, 
supra, the defendant attended at chambers on the hearing of summons 
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for directions taken out by the plaintiffs, and on that summons an order 
was made which was known as a cross-order for discovery—that is, an 
order that the plaintiffs should make discovery to the defendant and that 
the defendant should make discovery to the plaintiffs, and the Master of 
the Rolls (Sir R. H. Collins ) pointed out that upon a summons for direc¬ 
tions, under Order XXX either party might apply for relief just as if he 
had issued a separate summons, and so the order for discovery must be 
treated as made at the request of the defendant as well as of the plaintiffs, 
and therefore the defendants must be regarded as having taken a step 
in the action. In Richardson v. Le Maitre, supra, matters did not go 
so far as in County Theatres and Hotels jUd. v. Knowles, supra. The 
defendant there had attended before the Master on a summons for 
directions taken out by the plaintiff and had only acquiesced, without 
protest, in a common form order for delivery of pleadings. Mr. Justice 
Swinfen Eady held that attending the summons for directions without' 
protest was sufficient, and that the defendant had ‘taken a step in the 
proceedings within the meaning of section 4 of the Arbitration Act, 1889 ; 
and wound up his judgment with a paragraph which I think is desirable 
to read. It is thus : ‘In my opinion, the details of the order made on 
a summons for direction do not make any difference. I should be 
flittering away the decision of the Court of Appeal if I hold that it 
applied only to orders exactly similar to the one before them. Their 
decision is based on wider grounds. Attending this general summons 
for directions without objection, and without asking for an adjournment, 
in order to make an application to stay the action, is taking up step in 
the proceedings within the meaning of section 4 of the Arbitration Act, 
1889/ Thus, Mr. Justice Swinfen Eady states in general terms than 
attending a general summons for directions and making no protest is 
taking a ‘step.’” See also, Steven v. Bunch, (1902) W.N. 44 ; C° het l v * 
Arthur, (1912) 56 So.J. 344 ; Smith v. British Manie, (1833) W.N. 176. 


1455. Illustrative cases.—A very extreme case is that of Parker, 
Gainer & Co. v. Turpin, 87 L.J.K.B. 357 = (1918) 1 K.B. 358. In that case the 
plaintiffs sued the defendant in the County Court for breach of a contract 
of service by him as manager of their business under an agreement which 
contained an arbitration clause. During the eight years the service continued 
this agreement remained in the possession of the plaintiffs, and fhe defen¬ 
dant did not know of its contents, and had no copy. In the action he applied 
for and obtained an order for the particulars of claim, and he also agreed 
to an order being made against him for discovery. Subsequently hq 
obtained a copy of the agreement, and, having found that it contained 
an arbitration clause, he applied for a stay of the proceeding under 
section 4 of the appeal held that the respondent had taken a ‘‘step in the 
proceeding ” and that consequently he was not entitled to have the 
action stayed/ A L. Lawrence J. in delivering the judgment of the Court 
of Appeal said : ‘‘The Judge, however, came to the conclusion that tfte 
defendant was entitled to the stay, basing his reasons on the observations 

of the Judges in Ives v. Williams, 63 L.J.Ch. 521 =(1894) 2 Ch. 478. 

This was however, different from the facts before us. The defendant 
there did not know what the particular breaches of contract were for 
which the plaintiff was suing him ; and consequently he could not decide 
whether the proper and suitable tribunal was a court of law or an 
ai bitration : and the Judge in the Court of Appeal held that the notice 
requiring a statement of claim was not a ‘step in the proceedings within 
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s. 4 of the Arbitration Act, 1889. He was not taking any proceedings 
or any step in the proceedings. He was not applying to the court for 
anything that, having entered an appearance, he required a statement of 
claim before taking any step. The section itself permitted him to enter 
an appearance, and the mere fact of his requiring a statement of claim 
did not amount to a step in the action. That is intelligible, but counsel 
for the respondent in the present case carried the doctrine further and 
contended that so long as the party does not know the full facts or 
whether he will go to arbitration or not, he cannot have elected to take 

:, ny steps such as would prevent his obtaining a stay and goin<* to 
arbitration. ° 


I do not think this is the true construction of the section, or 
(hat the Court of Appeal mean to say anything of the sort. They 
wcie dealing with a particular matter. They were not saying that 
.my step may be taken so long as the party does not know of the arbitration 
clause, and that he may get a stay and go to arbitration. The words of 
ihe Act must be taken in this ordinary and natural meaning. If a party 
does take a step in the action he cannot claim a stay of the proceedings. 

1 he defendant in the present case not merely applied for particulars_I 

should look leniently on that—but he actually agreed to an order for 

discovery in the action ; and this was certainly taking a step in the 
proceedings.” 


The mere filing of affidavits in answer to a motion for a 
jecencr m an action for dissolution of partnership is not a ‘step 

Hnr 'fr pr ° CeedingS thc r takin S o£ which will preclude the defem 
dant from moving to refer the case to arbitration under a clause 
in the partnership articles. Zahnoff v. Hammond, (1898) 2 Ch 92 In 
the above case Sterling, J. observed : “By such a step is meant a 

Uon m Vhe rn' P r taken , by a P art >* be that a very limited apphea- 

, r couit—such as taking out a summons for extension of time-- 

/-> U ; ^ be enough. That has been so decided in Ford's Hotel Co v 

^32 ( Ch 96 l«r A( r- r (4) v V) B r r % ht ° n V. wZdhouZ: 

to thl IP- 4 S 6 ’ bcfore Aor// b J the motion was ordered to stand over 
o the trial, and it does not appear whether affidavits had been filed or not. 

nrnri r° l \ Unk , in thls case thc defendant has taken a ‘step in the 

proceedings within the meaning of the Act, and therefore I think I ought 

o make an order m accordance with the application. That being so 

iTrft r°f U ° n f° r a /. eceiver will stand over, for it may be useful hereafter' 
til after the arbitrator has decided all questions in the action of which 
this may be one.” 


hv ™ h r at i hiS section rec I u * re s is that there should be an application 
by the defendant or a step taken by the defendant in the proceeding to 

Iha^rhl T CO ap ? 1 , V Slay l,ndcr S - 34 ‘ The action does not require 
that the application filed for thc purpose of taking a step in thc proceedings 

must have been decided or disposed of before the defendant is disabled' 

for stay in thc proceedings. Shnjadavji v. Hira Chand, 9 D.L.R. 79. 

— ^ ri S,eps !. he . proceedings—Construction—Laches, Waiver 

effect. The woids other steps in thc proceedings” arc words of i 
general character and wide import, and would embrace within their 
amplitude a larger variety of Acts. An application by a mm- 

that he has participated in the proceedings’of the case'or has contribut'd 

'n *e jurisdiction of the court \voCld ’constitute i «ep ?n tiT legal 
98 
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proceedings. All that appears to be necessary is that a party constitute 
a step in the legal proceedings. All that appears to be necessary is that 
a party against whom the bar against stay is set up should have been 
appraised of the contents of the plaint so as to have knowledge of the 
facts that might attract the arbitration clause or bring it into play. Any 
laches on his part, and any association by the said party in the procee¬ 
dings of the case thereafter would constitute a waiver of his claim for 
stay. Union of India v. Hans Raj , All.W.R. (H.C.) 798 = 1956 All.L.J. 
841=A.I.R. 1957 All. 91. Taking any step in the proceedings means 
some step which indicates an intention on the part of a party to the 
proceedings that he desires that the action should proceed and has no 
desire that the matter be referred to arbitration. An application for 
adjournment of a case to enable the defendant to file written statement 
would be prima facie be treated as a step in the proceeding, unless there 
are on record facts and circumstances leading to the result that effect 
should not be given to the prima facie meaning of the application. 
Bansidhar v. Sukhia , 1957 Jam.L.J. 79 = 1957 Madh. P.L.J. 360 = 1957 
M.P.C. 8 = A.I.R. 1957 Madh.Pra. 24: A.I.R. 1945 All. 24; A.I.R, 1954 
Nag. 332. Whether a particular application to court amounts to a step 
in proceedings depends on circumstances in each case and no absolute 
test can be laid down to determine it. It is, however, clear that such an 
application must be made by a defendant or under its authority. So 
where a person not authorised by the defendant made such an application 
it cannot be said that the defendant took any step at all in the proceedings. 
Punjab State v. Moji Ram, 59 Punj.L.R. 567=A.I.R. 1957 Punj. 223. 
Ordinarily when a dispute is covered by an arbitration agreement then 
the suit should be stayed and it is for the plaintiff to show why it should 
not be stayed. Punjab State v. Aloji Ram, 59 Punj. L.R. 567 = A.I.R. 
1957 Punj. 222. An arbitration agreement may be superseded by a new 
agreement which has the effect of extinguishing the existing agreement* 
or by the performance of the terms of the new agreement entered into 
in satisfaction of the prior agreement. These questions should be deter- 
mind by court before it proceeds to enforce the . arbitration clause. /&id. 
See also, Kartar Singh v. Mchcr Singh, 59 Punj.L.R. 115 —I.L.R. (19o7) 

Puni. 382 = A.I.R. 1957 Punj. 40. - , , 

Section 34 gives a statutory right to a party to move the court after 

the proceedings are taken against him and therefore mere silence 
on the part of the defendant before the filing of the plaintiffs suiq 
cannot amount to such a waiver so as to deprive the defendant of 
hi , •sf'imtorv right granted to him under this section. Dewan Chand 
* state of J. & K .? A.I.R. 1961 J. & K. 58. See Vanguard Fire v 
NR Sreenivasa, 1963 Ker L.J- 277=I.L.R. (1963) 1 Ker 545 = 1963 

Ker L.T. 415 = (1963) 1 Com.L.J. 329 = A.I.R. 1963 Ker 270 (insurance 
policy— award made condition precedent for right of action—waiver of 

condition, what amounts to). , 

1457. Knowledge of the person taking step is required.— 

person can be deemed to take any step in a proceeding who is not aware . 
of what the proceedings are. State v. Lalchand, A.I.R. 1953 H.P. 7j. 
In the above case the court observed : “The learned counsel for the 
plaintiff respondent has relied upon the following rulings. CL P. Govern¬ 
ment v Sri Haranath, A.I.R. 1949 All. 611 = I.L.R. (1950) All. 244 ; Sadhan, 
Kumar v. Sunil Kumar, A.I.R. 1918 Cal. 59; Edward Radbone v. Jugtlal, 
AIR 1913 Bom. 223 = 1.L.R. (1943) Bom. 298; Murhmal v. Banaras/ti 
Has A I R 1935 Sind 62 = 28 Sind L.R. 360 and Roop Kishore v. t/. P. 
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Government, 1945 All. 24 = I.L.R. (1944) All. 681. In all these cases 
applications for postponement of the hearing of the suit for filing written 
statement were held to amount to the taking of steps in the proceedings 
within the purview of S. 34 of the Act. There is this important distinc¬ 
tion however, between these cases and the present, that in none of them 
there was the prayer for adjournment of the case made by a counsel who 
uptil the moment of making the request for adjournment had received 

no instruction from his clients.It would appear therefore that 

before any act of a party in the nature of an application for adjournment 
can be interpreted as the taking by him of a step in the proceedings it 
must be the act of a party willing that the suit should proceed. That 
being so the act of a counsel for a party in asking for an adjournment 
before having received any instructions from his client cannot be cons¬ 
trued as indicating that he was willing that the suit should proceed.” 

1456. The Judicial authority before which the proceedings are 
pending. —Both in s. 19 of the Indian Arbitration Act of 1899 before 
its amendment by Act XXI of 1933 and para. 18 of the Second Schedule- 
of the Civil Procedure Code, the word “court” was used. In givino the 
interpretation of the word “court” as used in S. 19 of the Indian Arbitration 
Act, 1899, R upchand, J. C. observed in Benarsidas v. Murilmal, A.I.R. 
193.) Sind 376 (KB.) : “The following two questions have been referred 
to the Full Bench : (1) What is the court in which an application 
under section 19, Arbitration Act, ought properly to be presented ? (2) 

Is there concurrent jurisdiction of any other court to hear and decide 
such an application ? The answer to the first question depends hpon 
the true meaning of the expression “the court’ which is used in S. 19, 
Arbitration Act. The expression has been interpreted in three different 
wa )s : First that it means the court in which the suit which is sought 
to be stayed is pending. This is the view taken by Pratt, J. in Khillooram 
Lokuram v. Louis Drefus & Co., A I R. 1919 Sind 57 = 52 Ind.Cas. 130 = 
13 S.L.R. 8 and in Rattanchand Ramhrishendas v. Safiiram Dutiichand 
A.I.R. 1919 Sind 80 = 52 Ind.Cas. 139=13 S.L.R. 23 (F.B.), when he was 
Judge of this court and in In re Baboldas Khanchand, A.I.R. 1921 Bom. 
185 = 57 Ind.Cas. 997=45 Bom. 1, when later he was a Judge of the 
High Court of Judicature at Bombay. The view taken by Pratt, J. lias 
been followed in the later rulings of the Bombay High Court in Tatya 
Rnwji v. Hathabhai, A.I.R. 1928 Bom. 275 = 111 Ind.Cas. 611=52 Bom. 
420 and Babubhai v. Madhoji, A.I.R. 1931 Bom. 343 = 131 Ind.Cas. 705 = 
55 Bom. 503. I he Allahabad and Lahore High Courts have also taken 
a similar view in Sit a Ram v. Slid! Chandra'. A.I.R. 1921 All. 219 = 63 
Ind.Cas. 813=43 All. 553 and fiz>anmal v. Shahzada, A.I.R. 1931 Lah. 66. 

I he second interpretation given to the expression is that it means ; 
not the court in which the suit sought to be stayed is pending, but 
the High Court or the District Court as the case mav be, to which that 
court is subordinate.’ 1 his is the view taken bv Crouch , A.J.C in 
Ruttanchand v. Sahitram, supra, by Davor. J. in Ralli Brothers v Noor 
Mahomed, 31 Bom. 236 = 8 Bom.L.R. 955 and bv Lori Williams, J ip 
Radha Kiss an Dhanuha v. Bombay Co. Ltd., A.I.R. 1930 Cal. 51=121 
Ind.Cas. 574=56 Cal. 755. A third meaning is that given to the 
expression by Haywood, A.J.C. (now Sir Maurice Haywood) in Khillooram 
v. Louis Dreyfus, supra and Rattanchand v. Sahitram, supra. He has 
held that ‘the court means the arbitration court or the court in which 
die application for appointment or substitution of an arbitrator or for 
filing an award under the Indian Arbitration Act may be made, irres 
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pecnve of the question whether or not such court is also the court in 

Sult , *- S P c en ^ V .For these reasons, we are of opinion 

\J he co ^ rt in S * 19 of . the Act > means the court seized of the case, 
whether such court be a High Court or a District Court, or any other 
comt, of inferrior jurisdiction such as the court of small Causes or of a 
subordinate court. See also, Mornston Tinplate v. Brooker, (1908) 1 

roVr^y ^'?* 197 , ; Manchester Ship v . Pearson, (1900) 2 Q.B. 

’ j*?? ; , 7be Fun i ab Marxoari Chamber v. Rammaltila, 
644== 132 Ind.Cas. 850; Kalachand v. Wali, A.I.R. 1925 

IQU c 4 1 8 iL In oK C ?f ?» 41 ^7 47 A11, 179 ; Chetumal v. Khirmal, A.I.R. 

'3 Smd 106 —2 j S L R. 466=134 Ind.Cas. 398. For setting at rest these 

conflicts of opinion by S. 2 of Act XXI of 1933, the following amend- 

T ent io™ r f made ' narneI >' •* “In section 19 of the Indian Arbitration 
. ^5: *° 99, I° r . e words ‘the court’ where they first occur, the words ‘the 
judicial authority before which the proceedings are pending’ shall be 
substituted, and for the said words where they occur for the second time, 
the words ‘such authority* shall be substituted.”— Vide section 2 of Ibid. 
In the statements of Objects and Reasons of the Bill, the object of the 
amendment is thus given : ‘‘Under S. 19 of the Indian Arbitration Act, 
1899, where any matter which falls within an agreement to arbitrate is 
the subject of legal proceedings, any party may apply to ‘the court’ to 
stay proceedings ; and thereupon the court may after an inquiry stay 
further proceedings, in order that the agreement to arbitrate may be 
enforced. The intention probably was that this power should bo 
exercised by the court before which the proceedings are pending, but 
the phrase ‘the court’ is defined in section 4 of the Act as meaning the 
High Court in Presidency town and the District Court elsewhere. Hence 

a conflict of judicial rulings has arisen, which leaves it doubtful whether 

a Presidency Small Cause Court has the powers of the ‘the court’ under 

S. 19. The Bill is intended to make it clear that the court referred to 

in section 19 is the court before which the legal proceedings are pending.” 
—Statement of Objects and Reasons. So now the application for stay 
should be made to the court trying the suit. Per Pratt, J. in Ratanchand 
v. Sahiram, 13 S.L.R. 23 = 52 IndlCas. 139 (F.B.) 


1457. The applicant was, at the time when the proceeding were 
commenced and still remains ready and willing etc. —The time, with 
reference to which the readiness and willingness of a party to an arbitration 
to refer to arbitration is to be determined, is the time when a party 
brings the suit and the other party is called upon to appear and answer. 
Khimchand v. Udhaz/das, A.I.R. 1928 Sind 97=106 Ind.Cas. 565 = 22| 
S.L.R. 286 ; Kedarnath v. Sumpatram, 47 Cal. 1020; State v. Lalchand, 
A.I.R. 1953 H.P. 75 ; see also W. Wood v. Bengal Corporation, A.I.R. 
1959 Cal. 8. The readiness and willingness required by this section 
has to exist at the commencement of the legal proceedings and has to 
continue up to the date of application for stay. Mere inaction prior 
to the commencement of the legal proceedings cannot be construed as 
want of readiness and willingness to go to arbitration at the commence¬ 
ment of legal proceedings. Subal v. Mohammad , A.I.R. 1943 Cal. 484 = 47 
C.W.N. 570 = I.L.R. (1943) 2 Cal. 298=210 Ind.Cas. 454; W / Wood v. 
Bengal Corporation, 97 Cal.L.J. 149 = 60 C.W.N. 578 = A.I.R. 1956 Cal. 
238 : Punjab State v. Mouji Ram, 59 P.L.R. 567 = A.I.R. 1957 Punj. 221. 
It is not necessary for all the defendants to apply for stay or to show 
their willingness to submit dispute to arbitration provided that all the 
defendants are bound by the submission clause. It is sufficient if one 
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the S 1 , do ? S s ° a " d : vish / s to take advantage of the submission clause 
£ 4 73 AIR V 1 AI , R ' 1958 AH 522 : SCe also < 1873 > 8 Chi 

£ ’ u ' 1K ' ^ Inc * HI- In a suit against firm of three partners 

21° thC P art ( nerS n iS C °, mpetCnt t0 make a «ay application "^ 
Bahadur v ■ Thakur Prasad, Ibid. In A agio Persian OH v. Panel, abakesa 

Ayyar, A.I.R. 1924 Mad. 336 = 47 Mad. 164, Schwabe, C.J. said • "The 

law provides that if there is a submission for a reference to arbitration 

and a party chooses to bring his suit the other partv can then decide 

'taking ° r n0t >C W, 1 ! 1 rCm . ain bcfore the c °urt which he indicates by 
taking some step in the action, or whether he will avail himself of his 

tontiactual rights to have the dispute referred to arbitration.” A threat 

by one of the parties to an arbitration to the other pam to file » suit 

ihc^teaion ^ 

Ind.Cas. 434 = A.I.R. 1928 Sind 94. All that the applicants under" the 
the dmo nf°th 15 ^ hC Was rea ^ and wiIlin ff to to arbitration 

tbid i 1 h rr nc rf nt of th - e not before. 

Ibid. If on the other hand, the opposite partv neglects to take anv 
Mcps ^vitlnn such time as the court might prescribe, the presumption 

would holc* h the h a * S ° di * satisf J cd with agreement, and the court 

lu x/ - a ” reemc nt to have become a dead letter Sheobubu v 
Udit Naram, 24 Ind.Cas. 490=12 A.L.J. 757. weoouou v. 

In Parry v. Liverpool Melt. (1900) 1 Q.R. 339, Ijndlcy M R. observed : 
“The argument have satisfied me that in Davis v. SUirr , 11 Ch.D. 212, 
this court took a wrong view of the facts, though not, I think, of the 
law. The principle upon which wc proceeded in that case was right 
enough, because we came to the conclusion that the applicant there—a 
man who wanted to enforce the arbitration clause—was not, in the 
language of the Act, at the time when the proceedings were commenced, 
nor still remained, ‘ready and willing to do all things necessary to the 
proper conduct of the arbitration.’ Assuming that we were right on the 
facts, the decision was right enough. I now think that we took erroneous 
view of the facts. I prefer myself the observations made and view taken 
on similar facts in the later case of Renshaw v. Oueen Anne Mansions 
Co., (1897) 1 Q.R. 662.” Sec also Bruce IJd. v. strong (1951) 2 K.R. 
447, where it has been held that the opposite party may plead that the 
arbitration is out of time and yet be ready and willing. Russell, 15th 
F.dn. 65. Sec also Weir v. Johnson, (1882) W.N. 159 where readiness 
and willingness to do all things necessary to the proper conduct of 
arbitration was negatived by the fact that rhe party brings suit. 

In Ilodson v. Railxeay Passengers' Assurance Co., (1904) 2 K.R. 833 
(841) Collins. M.R. said : “The only other point made for the plaintiff 
is that on the facts the defendants were not ready and willing at the 
time the proceedings were commenced to go to arbitration. It seems to 
me on that part of the case that there is no foundation for saying the defen¬ 
dants were unwilling. They possibly might have done more, but wc 
have it clear that they claimed the right to arbitration They had 
begun by insisting on arbitration : they had received a nomination of an 
arbitration by the plaintiff ; they had taken exception to the gentleman 
on the special ground they named in their letter ; but there is nothing 


782 


THE ARBITRATION ACT 


[Sec. 34 


to show that they would not have named another arbitrator or taken 
proceedings before the master in view of there being a difficulty in agreeing 
on a person to act as arbitrator. 1 do not think the mere fact that they 
took no steps after they had taken a particular objection to the arbitrator 
named affords an adequate ground for saying that they, were not ready 
and willing to take proceedings or to do all things necessary for the proper 


J 

conduct of arbitration. 


ai uui auuil. 

. 1458. Power of court to grant stay is discretionary. —The 
jurisdiction under this section is only discretionary because the section 

Onlv lhaf flip r/wirt “moTr ___ __i • m 


u} jl riLiiLt v. ± riuncuuf 

— rr ~ )f - (1960) 10 Raj. 1224. See also 

Printers (Mysore) P. Ltd. v. Pothan Joseph , A.I.R. 1960 S.C. 1156, where> 
it was held that if it appears to the appellate court that in exercising 
its discretion the trial court has acted unreasonably or capriciously 
or has ignored relavant facts and has adopted an unjudicial approach 
it would be certainly the duty of the appellate court to interfere with 
the trial court’s discretion. It was followed in Swedish East Asia Co. 
v R- R. Herman & Mohata, 66 C.W.N. 538 = A.I.R. 1962 Cal. 601 ; 
Union of India , v. Lakshmi Ice Factory, A.I.R. 1964 J. 8c K. 10. The 
provisions contained in this section undoubtedly confer a discretion on 
the court though the point of time and the manner in which such 
discretion can be exercised is regulated by the provisions contained in 
the section and on principles enunciated ‘ in a number of decisions. 
Saitendra v. Chillar, 58 C.W.N. 807. This discretion must be exercised 
according to the rules which have been established by a long series of 
decisions. New Zealand v. Nagpal, A.I.R. 1955 Punj. 113 = 56 Punj. 
L.R. 535. Where an arbitration is beset with difficulties and might 
never be possible that court should incline in favour of allowing the 
suit to continue and against staying it. Bharat v. Union of India, A.I.R. 

1954 Cal. 606 . 

Where an agreement by the parties has deliberately vested in t e 
arbitrator determination of legal points also, there is no leason w y l 
should not be left to the arbitrators. Andhra Co-operative v. C Snnivasan, 

(1958) 2 Andh.W.R. 437 = 1958 Andh.L.T. 311=A.I.R. 19 j 8 And Pra. 1j8. 

The parties should be asked to keep to the bargain they have made 
and a suit should be stayed when it is instituted in breach of an agree¬ 
ment containing a reference to a foreign tribunal. Michel v. Serayuddin, 
C3 C.W.N. 128.' The prima facie leaning of the court is to-stay the sui 
if the disputes are covered by the arbitrat.on agreement. 

Ju<ro,„etal, 63 Cal.W.N. 522 = A.I.R. 1959 Cal. 423. The mere fact that 
the parties may have to incur large costs in the event of arbitration being 
held it Zurich is not a sufficient ground for refusing to stay Ibid. 

The Court will not lightly interfere with an appointment deliberately 
agreed upon by the parties, and the provision common in building contracts, 
bv which certain possible disputes between building contractor and buil- 
d n^ owners are Sete, mined by the Engineer, will still be enforceable. 
Slate v laiuahar Mall. 61 Punj.L.R. 270 = A.I.R. 1959 Punj. 424 ; 
nexoan Chandv. State of J 6- K A.I.R. 1961 J fc 58 (application can 
not be disallowed on the ground of bias of the arbitrator) The section 
undoubtedly confers a descretion on the court, but it is ^ discre io 

to stay or not to stay the sun after the condition laid down in the 
section' are found to be satisfied or a discretion not to stay the suit 
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view of the difficulty of the questions on the facts of a case, but it is 
not a discretion to stay the suit even if one of the conditions may be 

unsatisfied...It also appears to me that the whole scope of S. 34 

is an enquiry as to whether the suit will be stayed and the moment it 
appears that the suit cannot be stayed, because the dispute raised by 
n is not a dispute agreed to be referred, the section exhausts itself and 
there is no warrant in its provisions for proceeding further to decide 
any other issue.” Birla Jute v. Dulichand, A.I.R. 1953 Cal. 450 = 91 
C.L.J. 236 per Chakrabarti, C.J. dissenting from Khusiram v. Hanumut- 
>nai, 53 C.W.N. 505. This section gives a discretion to the court either 
to stay or not to stay it. Normally the court will give effect to the 
terms of the agreement between the parties as to arbitration and will 
stay a suit. Abdul v. Dost Mohamed, A.I.R. 1949 All. 304 = 1949 A.L.J. 
375 = 4 D.L.R. (All.) 114; see also Gheivar Chand v. Shiva Jute, 5 D.L.R. 
(Cal.) 105=A.I.R. 1950 Cal. 568; Chandanmull v. Clive Mills, A.I.R. 
19-18 Cal. 257. The court should exercise its discretion in refusing to 
stay a suit in a ‘sparing and cautious manner, and should not do so unless 
it can be established that there is good ground for apprehending that 
there will be a failure of justice if the reference to arbitration is allowed 
to proceed. Ratan Chand v. Ram Chand, 47 Ind.Cas. 783 = 62 SLR. 41 ; 
see also Ranecgunj Coal v. Tala Ltd., 117 Ind.Cas. 417 = 53 Bom.L.R. 271 
= A.I.R. 1929 Bom. 119. Forbes v. Versimal, 75 Ind.Cas. 1041 = A.I.R. 1924 
Sind 59 (F.B.). In Freeman & Sons v. Chester Rural Council, 80 L.J.K.B. 
695 = (1911) 1 K.B. 738, Cozens Hardy, I\I.R. said : “Now it is clear that 
prinia facie the court would give effect to such an agreement, but the 
court has a discretion.” In the same case Buckley, L.J.' said : “It remains 
that section 4 of the Arbitration Act, 1889, gives a discretion, and that 
in two ways—namely, first, the words are permissive, not imperative, for 
the verb is ‘may make’ and not ‘shall make’ ; and secondly, the jurisdiction 
to stay the proceedings arises if the court is ‘satisfied that there is no 
sufficient reason why the matter should not be referred in accordance 
with the submission.’ Over and above the contractual rights, therefore, 
there exists this discretion in the court. The Master of the Rolls is not 
satisfied that there is no sufficient reason why the matter should not be 
referred. Under these circumstances I do not think that the fact that 
another Judge of co-ordinate jurisdiction thinks otherwise establishes 
that there is no sufficient reason when one Judge of the Court of Appeal 
is not satisfied on that point. From this point of view I can concur with 
the order which the Master of the Rolls has proposed.” In Vawdery v. 
Simpson, (1896) 1 Ch. 414, Chilly, J. observed : “It is plain, too, from 
Walmsley v. While, 40 W.R. 675 and Joplin v. Postlethivaiti, 61 L.T.N.S. 
629, that the court of first instance has full discretion, on an application 
of this kind, to determine whether the matters in dispute shall be tried 
out in the action, or whether the proceedings shall be stayed and the 
question referred to arbitration, a discretion of course to be exercised 
judicially, and according to well-known and ordinary principles. In both 
these cases the Court of Appeal declined to interfere with the discretion 
already exercised by the Judge in the court below.” See also, Barnes v. 
Young, (1898) 1 Ch. 414; Charles Osenton v. Johnston, (1942)' A.C. 130; 
Evans v. Barllam, (1937) A.C. 473 (180;. The prima facie leaning of the 
court is to stay the action and leave the plaintifl to the tribunal to which 
he has agreed but the court may in its discretion after considering all the 
circumstances of the case, refuse a stay on the ground that the matters in 
dispute between the parties involve the investigation of grave charges 
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pities the 

v Dhanral 2 ] 2 >„ W w 2 = ' 15 M.L.J 653 = 18 L.W 752 ; Narsingh 
JJnanraj, 21 I at. 544. When in an application under this section the 

applicant makes serious allegations of fraud against the plaintiff, he 

hereby puts the reputation and character in issue and puts him on the 

ii e iow L the S nhimiff 1<>US charges and in such circumstances the court will 
? ^ plaintiff an opportunity to have the character vindicated at a 

public trial and not send him to a private tribunal with all the disadvan- 
mges incidental thereto. Tusar Kanti v. Atulanancla, 9 D.L.R. 93; Sudhansu 

£ * ^\ K ^ 9 r\ ^ aL o 281=93 CL J> 34 5 v. Russell, 

i 471—49 JL.J.Ch. 268. In the last-named case, Jessel, M.R. 

said : Where the party charged with fraud desires it, I can perfectly 
undcistand the court saying, ‘I will not refer your character ajrainst 
your will to a private arbitrator.’ It seems to me in that 
almost a matter of course to refuse the reference.” 

. T he n . ia ^ in S an Older staying proceedings is a matter largely in 
G d / sc,eu on ot the court. That discretion must, however, be judicially 
cxeicised. The court should exercise its discretion in refusing to stay 
a suit m a sparing and cautious way as the primary duty is cast upon 
the court to act upon such an agreement. In commercial cases there 
ought to be a very strong reason for refusing a stay order. Ram Bahadur 
v. 1 inkur Dass, A.I.R. 1959 AIL 522. In exercising discretion under 
this section the court will consider the question whether it should refuse 
stay in a case where allegations of fraud have been made and whether 
-the pai ty against whom they are made desired them to be investigated 
or enquired into in open court. Andhra Co-operative v. C. Srinivasan, 
(1958) 2 Andhra W.R. 437 = (1958) Andh.L.J. 311 =* A.I.R. 1958 Andh.Pra. 
158. Section 34 of the Act gives a discretion to the trial court either 
to stay the suit or not to stay it. Normally the court would be inclined 
to give effect to the arbitration agreement because it is the prima facie 
duty of the court to hold the parties to their agreement and to make 
them present their disputes to the forum of their choice. Where the 
discretion has been exercised by the trial court in a manner which cannot 
be considered to be arbitrary, the Appellate Court will not interfere with 
a decision which is neither unjudicial nor otherwise improper, even where 
the appellate court might have come to a different conclusion. Held 
further, that where one of the main questions that would arise in the 
case would be as to the interpretation of the terms of the agreement, 
it was a matter which it be proper to leave for adjudication to a court 
of law than to an arbitrator. Union v. Narayan Cold Storage, I.L.R. 

Punj. 1576 = 59 Punj.L.R. 413 = A.I.R. 1958 Punj. 24; see also 
1952 Punj. 368; (1893) 1 Ch. 238; A.I.R. 1948 Cal. 257; (1913) 
A.C. 241. • 

But where the dispute referred to arbitration involves a question of 
baud or where the dispute under consideration involves charges against 
the character of one of the parties, the court will usually permit the party 
against whom such charges are made, if he so desires, to have them 
investigated in open court. Union of India v. Firm Vishydhaghee, A.I.R. . 
1951 All. 541 ; see also Tusar Kanti v. Atulananda, 9 D.L.R. (Cal.) 93; 
Sudhansu v. Ruplehha, 93 C.L.J. 44. But it cannot be laid down as a 
principle that merely because a difficult point of law is raised a judge 
must necessarily exercise his discretion in a particular manner and he must 


(1957) 

A.I.R. 
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refuse to stay die suit. Avaram v. Subhden , I.L.R. (1941) Kar. 537 = 199 
Ind.Cas. 707=A.I.R. 1942 Sind 57. The possibility that the arbitration 
may become infructuous should not be altogether overlooked in determin¬ 
ing whether or not stay of suit should be ordered. Subal Chandra v. 
Alahorned f 47 C.W.N. 570 = A.I.R. 1943 Cal. 484. The mere fact that 
a defendant, who is threatened with legal proceedings for breach of a 
contract containing an arbitration clause, does not, before the institution 
of the suit, insist on the arbitration clause, but relies on it for the first 
time after the suit is filed, is no ground for not granting his application 
for stay of proceedings under the arbitration. Chhabidas v. Damodar, 
45 Boni.L.R. 387 = A.I.R. 1943 Bom. 199 = 212 Ind.Cas. 189. In the 
above-mentioned case the plaintiffs did not ask the defendants, whether 
they desired to go to arbitration before filing the suit. The fact that a 
party in reply to a notice of suit failed to refer to the clause in the contract 
providing for arbitration and ask for arbitration in accordance with it 
does not put an end to the right to claim under this section that the suit 
should be stayed and the matter decided by arbitration according to the 
contract. Indian Steel v. Dcbi Prosad Mulavya, I.L.R. (1944) All. 341 = 
1944 A.L.J. 379 = A.I.R. 1944 All. 253. 


1461. Application for stay, onus.—Where an application is filed 
by a defendant for stay of the suit under this section the onus is I 
on the plaintiff to show why he should not be bound by fhe aareemem 
J"bUee Chamber v. Lata Amrit, A.I.R. 1910 Lah. 18(7=42 pV R 48 
In an application under the Arbitration Act for stay of a suit it is the 
puma facie duty of the court to stay, and the onus is on the plaintiff m 
show why he should not be bound by the agreement to refer ^ Murlima! 
v. Iianarsidas, A.I.R. 1935. Sind G2 = 28 SLR 800- 1 r,r. r ™' 

AbduUa ..Sassoon, A.I.R. ,920 Sind 61=56^d.CaLilL 13 S LR 201 
I he discretion given by this section should be judicially exercisedmid the 
onus of showing that the stay should be granted lieson the pan who 
opposes the stay as the court will as a rule refer the parties to the forum 
which they have deliberately selected as the one to which they wish o 

< sti m '¥ 

v - ^tirga Prosad, 51 Ind.Cas. 80 = 23 G.\VN 716 = 29° C^LT 
9 9 cTbD C 188- 0 / o Hod f on V. Railway Passenger’s Association, (i'ss'o) 

ration 3 K B 9 V 7 „ 1 ' (k ’ Coleman v. Ossett Corbo- 

, i 4 iv. is. , VaurdrCy v. Sirnbson 1 rh uia. . „ * 

v. Darunns Ltd., ('1942^ AC sm; /wuv i\ ‘y 1 1 ” ’ Heyman 

620; Mason v. Had dan 0C RN Q hr "c ( 18;,5 > 72 L T- 

26 C.W.N. 967 = 35 CLI ' i 2 °,/ S "’ a ‘ chn "<>ra v. Rajkumar, 

U.P.L.R. (Lah) 48=6llnd Cas.sU CaLu Muham ™ d > 3 

Lah.L.J. 61=2 Lah. 19 = 60 Ind.Cas.' 776 ■ Ab,hdL' , H„ g " D ‘“’ 3 

L a R°Tch.D.' L 4^i f48oT 5 Lord's7/ ?6 ' ^ 'wUlesford v wl’isol 

to determine for themselves that they’will haveTdomestic fo™” ch ° OS< j 
of resorting to the ordinary cot., ts? then since that Act M Zr 

(i.e.. Common Law Procedure Act, 1854) was passed a />ri'„>„ P , l l' nn ] c,u 

's cast upon the courts to act upon such an agreement ” Sen ‘I'" 7 

v. Garrett 8 Ch.D. 27 (37); Lyon v. Johnson" 40 Ch n 579 A7, 

v. Turnbull, 20 W.R. 253. Under S 34 ' >7 -' : Eitchcnt 

applicant for stay of suit to satisfy the court th ? aV” h^ m T" ° n tl,c 
(1 it ions prescribed by the section have been comnliwl pitlnmnuy con- 

iS diStha, g ed thcn thc °" lls ^fts ^ to the party opposing the stay”to 
99 


E. D. 
(1873) 
choose 
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satisfy the court that there is sufficient reason why the matter should, 
not be referred to arbitration. Tolaram v. Birla Jute, I.L.R. (1948) 2 
Cal. 171. Where the private tribunal never came into existence or is 
functus officio, the courts will not allow their jurisdiction to be ousted. 
Radha v. Jaffer, 2 Lah. 353 = A.I.R. 1922 Lah. 353. 

1462. Difference between English and Indian Law. —The dis¬ 
cretion given by s. 19 should be judicially exercised and the onus of 
showing that the stay should not be granted lies on the party who 
opposes the stay as the court will as a rule refer the parties to the 
forum which they have deliberately selected as the one to which they 
wish to refer their disputes. Raneegunge Coal v. Tata Iron, A.I.R. 
1929 Bom. 119 = 31 Bom. L.R. 21=53 Bom. 271 = 117 Ind.Cas. 417. In the 
above case after quoting the above passage from Russell on Arbitration, 
11th Edn., at p. 102, Kemp, J. said : “The question is whether the 
learned judge has exercised a judicial discretion in this case having 
agreed to the principles by which he must be guided. With all respects 
to him, I am of opinion that he has not, and that he has taken into 
account the principles of decisions in England which since the English 
Arbitration of 1889 make the courts there reluctant to stay the suit 
where, the main point in dispute is a pure question of law, because such 
a question must ultimately return by way of a case stated to the court 
of decision. The greater control ejcercised by courts in England over 
arbitrations under the English Arbitration Act should not, I think, be 
applied as a main reason for refusing to stay under the Indian Arbitration 
Act. Before the English Arbitration Act, the courts in England did not 
hesitate to order a stay where there was a pure question of law. The 
learned Judge refused to stay the suit on the grounds, firstly, that there 
was an important point of law for determination which would be more 

properly tried by the court than by the arbitrators.• Xin? 

finds that there is a plea of fraud which has been set up in the £hunt 
which is a matter that demands that the question in disputeL*„° U /, 87 3 i 

determined by the court.See also WUlcsford v WaUan. jlVIQ 

3 Ch. 473; Bristol Corporation v John Aird 19 3) ^ 

L.J.K.B. 684; Produce Brokers v. Olympia Oif, ( 1 91 &) * , ch 271 ’ 
LJKB 160; Metropolitan Tunnell v. London, (192b) 1 E-h. 2/1 . 

Barnes v. Young (1898) 1 Ch. 414 = 67 L.J.Ch. 263. 

1463. Plea of fraud against party—Proof required. —Unless a 
prima facie case of fraud is made out, the proceedings should, when an 
arbitration agreement exists, be stayed under this section. If the plaintiff 
objects to the case being referred to a domestic tribunal in accordance 
with the arbitration agreement between'the parties he must make out 
a substantial and bona fide case of fraud. Budhulal v. Jagan Nath,, 
I.L.R. (1948) All. 401 = A.I.R. 1949 All. 70 = 1949 A.L.J. 559; Ballav 
L)as v. Halwaisya, I.L.R. (1946) 1 Cal. 203. 

1464. Discretionary power of court to stay proceedings where 
the agreement is attacked on the ground of fraud etc. —The stay of a 
suit under this section is made by the court only with a view that the 
parties may go to arbitration in accordance with the agreement. The 
stay of a suit will have, therefore, to be refused if there could not be 
an arbitration at all. An arbitration presupposes a dispute or difference 
between the parties and if no dispute or difference arises before the 
institution of the suit, there is no occasion for an arbitration, and a 
pending suit between the parties not to be stayed in such a case. If the 
plaintiff is not aware before the institution of the suit, that there is a 
difference between him and the defendant or of the nature of the 





STAY OF PROCEEDINGS 


S. 34] 


787 


difference, he cannot be said to have gone back upon his agreement to 
refer to arbitration or is attempting to go back upon it by rushing to 
court. Further if the basis of the main defence in the suit is that the 
contract was induced by either fraud or misrepresentation of the plaintiff 
and the question does not come within the scope of the arbitration 
clause, the rights of the parties involved in the suit should be tried b Y 
the court and the prayer for stay should be refused Lad ha Singh v. 
Jyoti Prosad, 186 Ind.Cas. 617 = A.I.R. 1940 Cal. 105 = I.L.R. (193J) 2 
Cal. 181=70 C.L.J. 148 = 43 C.W.N. 879. See also L. & N. W. Ry. v. 
Billington, (1899) A.C. 79 = 68 L.J.Q.B. 162; Dawoodbhai v. Abdul, 
A.I.R." 1931 Bom. 161 = 33 Bom.L.R. 51 ; Eastern Steam Navigation v. 


Indian Coastal Navigation, 4G C.W.N. 933 ; Green v. Howell, (1910) 1 
Ch. 495 (511); Barnes v. Youngs, (1898) 1 Ch. 414 ; Pramatha Prosad v. 
Sagar Mai, A.I.R. 1952 Pat. 216 ; Basantalal v. Dominion of India, A.I.R. 
1952 Cal. 340. In Anglo Persian Oil v. Panchapakesha, 76 Ind.Cas. 
1011 =(1923) M.W.N. 772 = 45 M.L.J. 653 = 18 L.W. 752, Schwabe, CJ. 
observed : “There are some well defined instances where a court 


almost invariably refuses to stay such as a case where there are serious 
allegations of fraud.” In Manindra Chandra Nandi v. H. V. Loiu, 
83 Ind.Cas. 934 = 39 C.L.J. 504 = A.I.R. 1924 Cal. 796, the court observed : 
“Sir Benode Mitter and Mr. S. C. Bose, also appeared for the defendant 
company, have strongly pressed upon me the case of Russell v. Russell, 
14 Ch.D. 471=49 LJ.Ch. 268, and have argued that where fraud is 
changed the court will in general refuse to send the case to arbitration 
if the party charged with fraud desires a public enquiry and that where 
it is the party who is making the charge who desires that the matter 
should be given publicity of a public trial, the court is much less inclined 
to free from the undertaking to go to arbitration into which he has seen 
fit to enter. I assent, if I may respectfully do so, to the proposition 
laid down in Russell v. Russell, supra, but it is to be observed that this 
very case virtually decides that, provided a prima facie case of fraud is 
made out, the action will be allowed to proceed, although it is the 
party alleging the fraud who desires the public enquiry. On this motion 
for stay of the action, I am not at liberty to offer-any opinion what¬ 
soever on the merits of the plaintiff’s claim, but it is permissible for 
me to state that I am convinced that the plaintiff has a substantial and 
bona fide cause of action and that on the affidavits a sufficient prima 
facie case of fraud has been made out. In my judgment a question like 


this should not be sent to the determination of arbitrators and on this 


ground alone I would decline to stay the action.” Majctisubbiah v. 
Tetby, 75 Ind.Cas. 673 = 32 M.L.T. 380 = 45 M.L.J. 39 = 18 L.W. 771 = 
A.I.R. 1923 Mad. 693. See also, Waliish v. Hirch, (1857) I C.B.N.S. 316; 
Piercy v. Young, 14 Ch.D. 200 ; Russell v. Harris, (1891) 65 L.T. 752 ; 
Minifie v. Railway Passengers' Assurance, (1881) 44 L.T. 552 ; Barnes v. 
Young, (1898) I Ch. 414 ; Workman v. Belfast Harbour, (1899) 2 Ir. 234. 
Where a dispute to be referred to arbitration involves a charge of fraud 
and the charge is wholly outside the terms of the reference cither party 
cannot apply to have stay of the suit instituted by the party charged with 
fraud to have the matter investigated publicly in a court of law If on 
the other hand it is within the terms of the reference and the facts 
alleged to constitute the fraud would have mere evidentiary value in the 
investigation of the dispute they would not in themselves be a ground 
for refusing the stay of a suit on the application of other party. If on 
other hand there are matters which would be directly in issue, and the 
party against whom these charges are made wants the matter to be 
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investigated in public by a suit he ought to be allowed to do so. Eastern 
Steam Navigation v. Indian Costal Navigation, A.I.R. 1943 Cal. 233 = 
I.L.R. (1942) 2 Cal. 539=46 C.W.N. 933 = 207 Ind.Cas. 90. Where the 
lower court holding that there was no valid submission and that there 
no contract regarding arbitration between the parties and in its discre¬ 
tionary power did not stay the suit, held it could not be said that the 
lower court exercised its discretionary power in an unjudicial manner or 
capriciously. Regal Theatre v. Gurcharan, 39 P.L.R. 423= A.I.R. 1927 
Lah. 207. 

If the fact of the contract itself is disputed, the arbitrator cannot 
decide that point, and the court in the normal course would refuse to 
stay. Shriram v. Mohanlal, I.L.R. (1940) Bom. 249 = 187 Ind.Cas. 494 = 
41 Bom.L.R. 1293 = A.I.R. 1940 Bom. 93; Hari v. Skoda, 41 C.W.N. 
563. But where an arbitration clause in a contract provides for a 
reference to arbitration of any dispute whatsoever arising in or out of 
the contract the question whether there has been an interpolation in the 
terms of the contract falls within the arbitration clause and must be 


decided by the arbitrators. Consequently a suit is not maintainable on 
that ground. Rupchand v. Premalal, A.I.R. 1941 Cal. 415. Where the 
question at issue between the parties involves serious allegations of fraud— 
one of the parties going to the length of filing a criminal complaint! 
against the other—the party who is charged with fraud has the right to 
ask the court that matters which affect his honesty and integrity should 
be decided upon. Laldas Lakshmidas v. Italia, 48 L.W. 399 = (1938) 
M.W.N. 924 = A.I.R. 1938 Mad. 918 = (1938) 2 M.L.J. 531; Murlimal v. 
Banarsidas, 155 Ind.Cas. 895 = 28 S.L.R. 366 = A.I.R. 1935 Sind 62. In the 
English Arbitration Act, 1934, section 14(2) states as follows :—“Where 
an agreement between any parties provides that disputes which may arise 
in the future between them shall be referred and a dispute so arises 
involves the question whether any such party has been guilty of fraud, 
the court shall, so far as may be necessary to enable that question to be 
determined by the court, have power to order that the agreement shall 
cease to have effect and power to give leave to revoke any submission 
made thereunder." In the Indian Arbitration Act no such power is given 
to the court but it can indirectly revoke such arbitration by refusing stay 


in a proper case. 

When a special circumstance does exist as where the defendant 
alleges fraud collusion and conspiracy on the part of the plaintiff and 
this is the main dispute, the suit should not be stayed. Bengal Jute Mill 
v. LaLchand, A.I.R. 1963 Cal. 405. 

1465. Difficult question of law involved in the arbitration, whe¬ 
ther stay should be allowed. —The arbitrators are judges both of laws 
and of facts. That the subject-matter of dispute between the parties 
involves not only question of fact but also question of law, is no reason 
why the arbitration proceedings should not be carried into effect. 
Karanji v. Indo China, 56 C.W.N. 763. So disputes which involve the 
applicability of the doctrine of frustration of contract and the avoidance 
of contract on the ground of mutual mistake can be referred to arbitra¬ 
tion and the fact they involve consideration of question of law of some 
difficulty is no ground to refuse to grant a'stay of suit. Chandanmull v. 
Clive Mills, A.I.R. 1948 Cal. 257. The court will be less disposed to 
grant a stay where the principal issue is a question of law or other proper 
construction of an agreement than if the dispute involved principally 
questions of fact. Russell, 13th Edn., p. 101. The reason of the rule 
is thus stated by Lord Parker in Bristol Corporation v. John Aird & Co., 
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(1913) A.C. 241 (264) thus : “Everybody knows that with regard to the 
construction of an agreement it is absolutely useless to stay the action, 
because it will only come back on a case stated ; therefore it is more 
convenient in a question of construction to allow the action to proceed/’ 
See also, In re, Carlisle, (1890) 44 Ch.D. 200 (203), where North J. said : 
“It would be absurd to refer that question (a question of law) to an 
arbitrator, who would in all probability involve the opinion of the court 
under S. 19. I have a discretion under section 4, and I think the best 


course will be to try the question of law first/' In Tolaram v. Jewanram, 
I.L.R. (1940) 2 Cal. 26 = A.I.R. 1941 Cal. 39, it has been held following 
the English cases : Edward, v. 'holme, 31 T.L.R. 137, that the court 
should exercise its discretion to refuse to grant an application for stay 
where a very difficult question of law unsuited for decision by laymen 
is involved in the suit. Sec also, Holland Bombay v. Essardas, A.I.R. 
1926 Sind 286 = 98 Ind.Cas. 151 = 19 S.L.R. 168; Sukdev v. Ayaratn 
A.I.R. 1941 Sind 99; Singararn Coal v. Balmukund, 58 Cal. 1107 = 134 
Ind.Cas. 529 = 35 C.W.N. 514 = 53 C.L.J. 321=A.I.R. 1931 Cal. 772; 
'Koramuthu v. 77*os. Smith, A.I.R. 1935 Bom. 155 = 37 Bom.L.R. 46; 
James Finlay v. E. Raymond, 8 S.L.R. 60 ; Union of India v. Din Dayal, 
54 P.L.R. 443 = A.I.R. 1952 Punj. 368; Chiman Ram v. Vandravandas, 49 
Bom.L.R. 431= A.I.R. 1948 Bom. 55. In Singararn Coal v. Balmuhund, 
supra, the court observed : “The next contention urged is that as a ques¬ 
tion of res judicata will arise the court below should have in the exercise 
of its discretion refused the application for stay of the suit. On this 
question there is a long course of judicial authority and it has been 
repeatedly held that when parties had deliberately made contracts with 
an arbitration clause and thus had chosen to select their own forum there 
is a prima facie duty upon the court to respect the agreement : Scott v. 
Avery, 5 H.L.C. 811 ; Scott v. Mercantile Accident, (1892) 66 L.T. 811 ; 
Trainor v. Phoenix Fire, (1891) 8 T.I..R. 37 ; Spurrior v. La Cloche, (1902) 
A.C. 446 = 71 L.J.P.C. 101 ; Rowe Bros. v. Crossley , (1913) 108 L.T. 11 = 
57 S.J. 144 and Locke v. Army etc., (1915) 31 T.L.R. 297. It is true 


that if difficult question of law are likely to arise, such as would inexn- 
tably entail a special case being prepared and reference to the court 
made by an arbitrator the cour f may in the exercise of its discretion 
refuse the stay : Bristol Corporation v. John Air, Co., (1913) A.C. 241 = 
82 L.J.K.B. 684 and Clough v. County Live Stock Insurance (1916) 85 
L.J.K.B. 1185 = 32 T.L.R. 52; Sukdcx> v. Ayaram, 196 Ind.Cas. 188 = 
A.I.R. 1941 Sind 99; but sec Lock v. Army, (1915) 31 I.L.R. 295; sec 
section 13 (b). So also if a question of law would arise which is clearly 
outside the purview of the arbitration clause and other questions, though 
within it, arc so intimately connected with the former question that^a 
more convenient course would he to try the whole action in a court a 
stay may be refused : Printing Machinery Co. \. Linotype and Machinery 
(1912) 1 Ch. 566 = 81 L.J.Ch. 922 = 106 L.T. 743. The question has been 


Hanworth M.R. relying on the following observations of Moulton LJ 
in Bristol Corporation v. John Aird & Co., (1913) A. C 9 H_y<> T ik' A 
684: ‘On the other hand for many years it has been'“recognized 1 ^ 
there are cases in which a well selected domestic tribunal, fn which a 
judge is one with a special acquiantancc cither with the facts of the 
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case or with the subjects to which the litigation relates, may give more 
complete and speedier justice than the more elaborate procedure of the 
Courts of Law (based as it is on the principle of complete independence 
of the parties and the case itself), is ever in a condition to render. 

“It should be noted that in the case of Metropolitan Tunnel v. 
Electric Ry., supra, the sole question which arose was a question of law. 
As observed by the Judicial Committee in the case of Ghulam Jilani v. 
Mohammed Hassam, (1902) 29 Cal. 167 = 29 I.A. 51 at page 60 ‘arbitra¬ 
tors may be Judges of law as well as judges of fact and an error in 
law certainly does not vitiate an award.’ 

“The result is that in our opinion the appellants have failed to 
make out a case for refusal to stay." See also. South British Insurance v. 
Ganci Brothers & Co., (1928) A.C. 352 = 97 L.J.P.C. 101; North British 
Ry. v. Newburgh, (1911) S.C. 710 = 48 S.C.L.R. 450. But commenting 
on the observation of Lord Parker in Bristol Corporation v. John Laird, 
(1913) A.C. 241 (261) Sir N. N. Sircar in his Tagore Law Lecture said : 
‘(It has to be remembered, however, that in India the arbitrator cannot 
be compelled to state a case and, consequently, the dictum is not of 
much assistance here, and -even in Engiand stay of the suit has fceen 
granted even where the sole or main question has been a question o 

law.” See also Lock v. Army, (1915) 31 T.L.R. 295; f v ; 

Holmes, (1886) L.R. I C.P. 679; Lyon v. Johnson, (1889) 40 Ch.D. 57J , 
Clough v. County Live Stock, (1916) 85 L.J.K.B. 1185 ; Kammuthin v. 
Thos. Smith, A.I.R. 1935 Bom. 155 ; Raneegunge Coal v. Tata Iron, 

53 Bom. 271. 

In disposing of an application under s 34 the court decide 

the existence of the parent contract. The allegation of the phunuff that 
he signed the parent contract in ignorance of the arbitration 
to be S decided by the court. The question whether the contract came to 

M.P. 33. 

1466. Jurisdiction of arbitrators to decide question of estoppel. 

_Arbitrators are not competent to decide the legal questions 

such as the question of estoppel. The question of estoppel, 
if any, has got be decided in the suit if the defendant raises 
this question to suit his defence. A question of stay of suit has to be 
decided on the point as it stands, for what has to be considered fo 
the purpose of stay is the nature of the suit as pleaded. Matters like 
estoppel or ratification can be decided in the suit, and the suit itself 
may^ be dismissed by the court on any of these grounds ;but ^hey are 
not grounds upon which the court can stay a suit under this section. 

Pramada v. Sagar Mai, A.I.R. 1952 Pat. 352. 

1467. Question whether particular rule of an Association is ultra 

v j res ._The question whether a particular rule of the Rules of Business 

of an Association such as the Bombay Bullion Exchange is ultra vires 
is a difficult question of law and unsuited for decision of laymen. Chiman 
Jlarn v Vandarban Das, 49 Bom.L.R. 431 = A.I.R. 1948 Bom. 55. Similarly 
disputes as to the legal validity of the arbitration agreement and as to 
the existence of facts which render it illegal and void must be determined 
by the court and not by the Arbitrator. Chiranji Lai v. Union of 

India, A.I.R 1963 Punj 372- 
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1468. First contract containing arbitration clause—subsequent 
contract creating new rights.—-Where a second agreement between the 
parties materially affects, alters or modifies the rights of parties under a 
prior agreement and confers rights and imposes liabilities which are not 
at all to be formed in the original agreement, an arbitration clause con¬ 
tained in the first agreement but not found in the second has no applicabi¬ 
lity to the new rights and liabilities so imposed and conferred. This 
court will not in such a case stay a suit based on both the agreements. 
Ramdas v. Orient Picture , 203 Ind.Cas. 569 = 44 Bom.L.R. 739 = A.I.R. 
1942 Bom. 332. 

1469. Sufficient cause for refusing to stay.—What is sufficient 
cause for refusing to stay on an application for stay under this section 
depends on the particular facts of each case. Murlimal v. Banarsidas, 155 
Ind.Cas. 895 = 28 S.L.R. 366 = A.I.R. 1935 Sind 62. In the above case 
the court observed ; “Section 19 gives the court a discretion to stay or 
refuse to stay proceedings. The language of the section itself is clear 
and authorities are numerous. I would refer to the following cases : 
Soda Waterwala v. Volkart Brothers, A.I.R. 1923 Sind 25 = 82 Ind.Cas. 
81 ; Kedarnath v. Sumpatram, A.I.R. 1920 Cal. 795 = 60 Ind.Cas. 951=47 
Cal. 1020; Holland v. Essardas, A.I.R. 1926 Sind 286 = 98 Ind.Cas. 151 
= 19 S.L.R. 168 and Dinkarrai v. Yeshvantrai , A.I.R. 1930 Bom. 98 = 124 
Ind.Cas. 119 = 54 Bom. 197. In the last mentioned case Rangnekar, J. 
observed : ‘The authorities show that if a person files an action in breach 
of an agreement to refer the other party has a remedy, and that is to 
apply for stay of the action. But the court is not bound to stay the action. 
The court has a discretion and may well refuse to stay the action. If 
the court in the exercise of its discretion stays the action, the plaintiff 
has no remedy left but to proceed with the arbitration. If the court 
refuses to stay the action, the court has seisin of the disputes and it is 
by its decision, and its decision alone that the rights of the parties 
arc settled.” 

“The English authorities are equally definite. See Clough v. County 
Live Stock , (1916) 32 T.L.R. 526 = 85 L.J.K.B. 1185=60 S.J. 642, and the 
remarks of Lord Moulton in Bristol Corporation v. John Aird , (1913) 
A.C. 241 =82 L.J.K.B. 684=29 T.L.R. 360=108 L.T. 434, declining to 
interfere with the discretion exercised by the court below which had 

refused to stay a suit. His Lordships said : *.On a question of 

judicial discretion one ought not lightly to allow an appeal from a court 
which had not proceeded on wrong judicial lines.’ 

.The fact that a submission clause does not include all 

the matters which are the subject of legal proceedings may be a sufficient 
cause for refusing to stay. In Turnock v. Sartoris, 43 Ch.D. 150 = 38 
W.R. 340 = 62 L.T. 209, with reference to arbitration proceedings arising 
out of disputes regarding a lease, a stay of a suit was refused, it being 
field that it would not be right to split up the action by referring to 
arbitration the matters arising under the lease leaving the action to 
proceed as to the other matters. In Young v. Buckett, 46 L.T. 266 = 51 
L.J. 504, where partners had agreed to refer to arbitration dispute arising 
between them with respect to the partnership so that reference had to 
be made within a certain limited time had expired as to most of the 
disputes, but not as to one, one of the parties required the reference to 
arbitration of the matters in dispute. Fry, J. in the exercise of his discretion 
refused to separate the matters in dispute by sending to arbitration the 
one as to which the limited time had not expired, but the court dealo 
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with the matter as a whole. I would also refer to the following remarks 
of Crouch, A.J.C. in Ralanchand v. Sahiram, A.I.R. 1919 Sind 80 = 52 
Ind.Cas. 139 = 13 S.L.R. 23 (F.B.) : ‘It is not desirable to stay a suit when 
only some of the matters in litigation can be settled by the award/ 

“On the other hand as held by the Court of Appeal in Ives & Baker v. 
Williams, (1894) 2 Ch.D. 478 =G3 L.J.Ch. 521, the fact that a small portion 
of the lelief claimed is not within the scope of the arbitration clause 
is not itself a sufficient reason for refusing to stay proceedings when 
the main subject of the action is*- within the arbitration clause. Each 
case must obviously be considered on its own particular facts. 

With regard to the question of forgery, when there is charge oi 
fraud or forgery, against one of the parties to a submission clause, a 
court has discretion to refuse a stay. Generally speaking where the 
party charged desires a public inquiry, the court will generally refuse 
to send the case to arbitration but where the party making the charge 
desires that the matter should be dealt with in court will be less inclined 
to stay suit; see Manindra v. H. V. Low, A.I.R. 1924 Cal. 796 = 83 Ind. 
Cas. 934. In the present case the learned Small Causes Court Judge 
having heard both parties came to the conclusion that it was desirable 
that the matter should be adjudicated in court relying upon the decision 
in Majet Subbiah v. Tetlay & Whitley, A.I.R. 1923 Mad. 693=75 Ind. 
Cas. 673. As already indicated we are not prepared to interfere with the 
discretion of the learned Small Causes Court Judge which appears from 
his order to have been judicially exercised. However, with reference to 
this question we desire to sound a note of warning. To ensure a proper 
discretion in refusing to stay a suit on an allegation of fraud or forgery, 
the court should ascertain that there is some foundation for such a 
charge; otherwise there luill be a tendency to allege fraud in any case 
in which a party to a submission clause wishes to avoid arbitration." 
See also, Graham Trading v. Chandu Lai, A.I.R. 1935 Sind 228, where 
the court observed : “Under S. 19, Arbitration Act, a suit can only be 
stayed when it is ‘in respect of any matter agreed to be referred’ and 
not otherwise. If it is not in respect of the same matter which is agreed 
to be referred there can be no stay of the suit, and therefore there can 
be no question that the arbitrators are functus officio until such suit 
is stayed. 

“In Monro v. Bognor Urban District Council, (1915) 3 K.B. 167 = 84 
L.J.K.B. 1091 = 112 L.T. 969, an application was made to stay a suit 
filed by Monro (a contractor) for a declaration that the contract made 
by him with the defendants was void having been induced by misrepre¬ 
sentation and that he was entitled to damages. The contract contained 
in arbitration clause. The trial court granted a stay of the suit, but the 
Court of Appeal set it aside ; and Bankes, L.J. pointed out that the only 
question before the court was whether the claim which was brought— 
whether it was good, bad or indifferent—came within the submission to 
arbitration, and said : 

“It is a claim for damages for fraudulent misrepresentation whereby 
the plaintiff was induced to enter into the contract, and there are claims 
for consequential relief. These are put in the form of a claim for work 
and labour done, but the essence of the claim is that the plaintiff is 
asserting that he was induced by fraud to enter the contract, and that 
as a consequence the contract never was binding. If that is the nature 
of the claim, it seems to me plain that it does not come within the scope 
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of the submission, and it is no answer to say that the plaintiff has mistaken' 
his remedy and that he ought not have brought this form of claim, and 
that he cannot substantiate it or that if you look into it you will find 
that he ought to have brought a different action altogether, and if he 
had, it would have been plain that it came within the submission.” 
See also, Jai Narain v. Naraindas, A.I.R. 1922 Lah. 369 = 69 Ind.Cas. 
583 = 3 Lah. 296. 


The institution of a suit by one of the parties to a contract disputing 
the factum or validity of the contract containing a submisson clause 
was no bar to arbitrators proceeding with the reference, the matters 
referred to the arbitrators not being the same as those which are the 
subject-matter of the action. In such a case there is no encroachment 
by the arbitrators on the jurisdiction of the court. Donald Graham v. 
Basantram, 107 Ind.Cas. 220 = A.I.R. 1928 Sind 91 ; Jainarain v. Narain 
Das, A.I.R. 1922 Lah. 369 = 3 Lah. 296; Monroe v. Bognor, (1915) 3 K.B. 
167 = 84 L.J.K.B. 1092; Doleman v. Osset Corporation , (1912) 3 K.B. 
267 = 81 L.J.K.B. 1092. An application for stay of suit must be clearly 
distinguished from an application for stay of arbitration proceedings. 
A case of misrepresentation set up to avoid a contract is not a dispute 
arising out of the contract and a stay cannot be obtained under this 
section. Sadawaterwala v. Volkart , A.I.R. 1923 Sind 25. 


Where a party to a contract enabling tlie parties to refer to arbitration 
repudiates the contract, he cannot be permitted to rely upon a subsi¬ 
diary term in the contract and demand a reference to arbitration. Jivrai 
v. Takandas, 58 Ind.Cas. 790. 

The fact that the award would be in effect a nullity, is one good 
i cason for not staying the action and referring the disputes to arbitra- 

ThoS ‘ Smlth > A.I.R. 1935 Bom. 155 = 37 Bom.L R 

from aain^flv', lh \ ^ th V ° nc ° f the arbit rators is disqualified 

the matm? m h* * g i°? d r . cason / or u not sCa >' in 8 the suit and referring 
the mattci to the arbitration of that arbitrator. Ibid. Where the 

sending of the case to the arbitrator will involve a waste of time and 

expense, the oidinary course of staying the suit is not to be pursued 

772 g =lt e L.W. ?52 = « < ^L 70 IndCaS - 10U=(1923) M WN - 

/ > n Ar ‘S l " N J w foundland Development v. Reg 89 LIKR r, 70 

Son /r iSh C °r ° £ A PP& -Sin t 

[he grave lan^ ^ 

thiU the . amou * lt Payable to the owners shall in default of agree 
nent be ascertained by an award of the Board of Arbitration Tint 
challenges the validity not only of the alleged agreement to refer I , 
of the agreement on which the petition is based. We must exercise om 
discretion by refusing to withdraw such questions as tint from m • 

deration of the courts.” So also where an arbitririon » > COnsi ‘ 

abortive it ts the duty of the court of law, i„ working out aeon tract "of 
which such arbitration was part of the nnrliinm- trT . ? Ul< ? c 5 ol 

Cameron v. Cuddy, 83 L.J.P.C. 70 = (1914) AC \i51 S 'n Py r tlC dc . fect * 

in a contract for the sale of goods it wL ™d\h n T 

should be entitled to deduct from the price the value of ,, Ptuchaser 

delivered, such value to be determined by arbitration, and ‘the Y mburators 
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appointed were unable to agree, the purchaser was entitled, in an action 
brought by the vendor to recover the contract price to apply to the 
court to fix the value of the goods not delivered and to deduct it from 
the price due, without bringing a cross action. Ibid. A long delay by 
defendants in referring the latter to arbitration justifies the court in 
refusing to enforce the clauses of arbitration. Sapt Textile v. Raghbar 
Das, A.I.R. 1933 Lah. 1007. See also. Ram Kumar v. Jagan Mohan, 8 
Ind. Cas. 80 = 8 A.L.J. 66 = 33 All. 315 ; but see Atma Rai v. Sheo Baran, 
(1882) A.W.N. 58. Where the dispute does not arise out of any contract 
between the parties, in connection with the agreement, but it arises 
between one of the parties to it and a third person in connection with 
the acceptance of the bill, no order should be passed for t ^ ie st ^y ° ^ ^ 
suit under this section. Dhiraj Lai v. Sir Jacob Brothers, A.I.R. 1933 
All. 74 = (1932) A.L.J. 1055 = 143 Ind.Cas. 385. 

1470. Refusal to 6tay—Justifiable ground. —The importance of 
judicial impartiality on the part of the arbitrator cannot be overstated 
and therefore any order to stay the legal proceedings in a court of law 
will not be granted if it can be shown that there is good ground for 
apprehending that the arbitrator will not act fairly in the matter or that 
it is for some reason improper that he should arbitrate in the dispute. 
Union v. Narayan, I.L.R. (1957) Punj. 1576 = 59 Punj.L.R. 413 = A.I.R. 

1958 Punj. 24. 

1471. Application for stay—Scope of enquiry. —Before ordering 
stay under this section, the court has to be satisfied that there is no 
sufficient reason why the matter should not be referred in accordance with 
the arbitration agreement and that the applicant for stay was, at t e 
time the proceedings were commenced, and still remains, rea y an 

willing to do all things necesary to the P r ^P er o C0 / n Q < ? u ^ t ,°^ t 1 h f. fr r m51 
Hannman Chamber v. Parmeshar Lai, 5 D.L.R. (Simla) 331-A.I.R. 9 

Simla 173. 

1472. Stay in case of misconduct of arbitrators. —Where works 

are constructed for a local authority under a contract which provides for 
reference of disputes thereunder to an officer of the local authority, and 
the contractor sues the local authority on the contract, the court will not 
order the action to be stayed on the submission to arbitration, where the 
contractor charges the arbitrator with unreasonable conduct in relation 
to the works, and it appears that there is a substantial dispute between 
the parties as to the conduct of the arbitrator Blackwell & Co y Derby 
Corporation, 75 J.P. 129. In Hickman & Co. v Roberts, (1913) A.C. 
209 = 82 L TKB 678 (H.L.), which was a case like the above Lord 

Ashbourne observed : "I am of opinion that the architect here did not 
preserve that attitude of judicial independence which was needed and 
rem.ired of him in the discharge of his responsible and possibly difficult 
duties” : See also Blackwell v Derby Corporation, (1911) 75 J.P. 120. 

1473. Nature of an application under this section. —An applica¬ 
tion made under this section is not an interlocutory proceeding or a 
mere branch of a suit within the meaning of S. 115 of the Civil Procedure 
Code. It is a case in itself and decides finally between the parties 
whether the matter shall or shall not be decided by arbitration. Inda 
Persian Trading Co. v. Purmanand, A.I.R. 1936 Sind 205. Where an 
application for%tay is rejected and the order is not set aside, a second 
application for stay is barred as res judicata even if the first order is 
erroneous. Murlimal v. Banarasidas, 28 S.L.R. 366 = 155 Ind.Cas. 895 = 
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A.I.R. 1935 Sind 62. In Malkarjun v. Narhari, 25 Bom. 337=27 I.A. 
216, Lord Hobhouse, said : “A court has a jurisdiction to decide wrong 
as well right. If he decides wrong the wronged party can only take the 
course prescribed by law for setting matters right ; and if the course is 
not taken, the decision however wrong cannot be disturbed." 

1474. Effect of not staying suit. —A private tribunal such as an 
arbitrator cannot oust the jurisdiction of the court but an arbitrator 
becomes functus officio when the court has refused to stay an action or 
the defendant has abstained, from asking it to do so. This rule only 
applies when the dispute before the two tribunals is identical. When 
the arbitrator become functus officio in respect of a portion of the dispute, 
which formed the subject-matter of one suit, he becomes functus officio 
regarding the whole dispute including that other portion of it which 
formed the subject-matter of the other suit. Gopi Ram v. Pokhar Das, 
A.I.R. 1934 Lah. 887 = 154 Ind.Cas. 7 ; sec also Dolcman & Sons v. Ossctt 
Corporation, (1912) 3 K.B. 257 = 81 L.J.K.B. 1092=107 L.T. 581; Jai 
Narain v. Narain Das, A.I.R. 1922 Lah. 369 = 69 Ind.Cas. 583. 

1475. Effect of stay.—Where a court adjourns a case under this 
section, the case should not be adjourned "sine die' The court ought not 
to renounce its powers and duties in disposing of a suit, and it is bound, 
to exercise as much control as it can over the proceedings before the arbi¬ 
trator. It is its duty to see that the parties do not delay the disposal of 
the arbitration proceedings and to sec that as far as possible they prosecute 
those proceedings. Muhammad Mohidean v. Muhammad Naina, A.I.R. 
1938 Mad. 205 = (1938) 1 M.L.J. 38=177 Ind.Cas. 440 = (1938) M.W.N. 
1124 (2). Sec also, Gourdhandas v. Ramchand, 47 Ind.Cas. 783 = 12 
S.L.R. 41. An order staying the suit, if made on a fraudulent misrepre¬ 
sentation can be reversed by the court making the order, if it is satisfied 
of the fraud and misrepresentation of the otherside and the suit can in 
the circumstances be revived. Similarly, the court is empowered under 
S 151 Civil Procedure Code to make any order as may be necessary for 
the ends of justice or to prevent abuse of the process of the court. 
Nothing in the Arbitration Act bars this action. Hukum Chand v. Toyo 
Menha, A I R. 1940 Lah. 265 = 190 Ind.Cas. 576. Where a court has 
stayed a suit before it under this section, before the court revives the suit, 
it should first remove the stay and then decide the suit on its merits. If 
however, a court does not write a separate order vacating its original 
order of stay', and proceeds to hear the suit, the order of stay r must be 
deemed to have been vacated bv implication. Kis/iinchand v. Ramchand 

171 Ind.Cas. 625 = A.I.R. 1937 Sind 247. In Bcnarsidas v. Murlirnal , 
A.I.R. 1933 Sind 376, Rupchand, J.C., observed : “English Courts have 
always exercised certain powers during the operation of an order staying; 
the proceeding in a suit; for instance where 1 the suit is i/i/er alia ior In 



. (1898) 2 Ch 9‘>-r,7 T in, 

370 = 78 L.T. 456 or stay the proceeding with liberty to" rested d e 
motion, as in Machin v. Rennet, (1866) 35 L.L notes 111 “ 1 


where stay of 


It seems that 


to grant injunction". 


suit had been granted, the court still retained the nower 
etiorr Vide section 41 infra. Where suit is stayed and 


796 


THE ARBITRATION ACT 


[S, 34 


matter is referred to arbitration but during arbitration mistake in 
plaintiff’s name is correct by court, the suit does not become a new suitj 
and the arbitrators do not lose their jurisdiction. Mitsui Bussan v. 
Hogarth, 43 C.L.J. 297 = 94 Ind.Cas. 182 = A.I.R. 1926 Cal. 722. A suit 
relating to a matter which had been referred to arbitration under the 
Arbitration Act was stayed by an order under S. 19 of the Act. The 
arbitration took place, an award was made, and a decree in accordance 
with the award was passed by another court. On the question whether 
the stay order could thereafter be set aside and the suit revived it was 
held that a stay order under S. 19 of the Arbitration Act is, when 
arbitration has in fact taken place sufficient by itself finally to dispose 
of the suit, and no final decree formally dismissing the suit necessary. 
The Judge had become functus officio and could not reverse the stay 
order. Ordinarily, a stay is permanent, unless the order directing it 
pjovides otherwise by imposing some terminus. Straus v. Raghubar 43 
All. 279=19 A.L.J. 19=59 Ind.Cas. 784. See Laxman v. Manjunath, 45 
Bom. 1181=23 Bom.L.R. 511, where the court after the removal of stay 
proceeds with the suit. Sheo Babu v. Udit Marain, 12 A.L.J. 757=24 
Ind.Cas. 490. When a stay is obtained, either of the parties may apply 
under section 20 for a reference to the arbitrators. Dinabandhu v. Durga 
Prosad, 51 Ind.Cas. 80 = 40 Cal. 1041=23 C.W.N. 716. 


1476. Application for stay by defendant after setting aside ex* 
parte order against him. —“Any proceedings’’ means any normal 
proceedings. So if a defendant against whom ex parte proceedings have 
been taken applies to have the ex parte order set aside and after that} 
order is set aside without taking any other step files an application for 
stay under this section the application is maintainable. The fact that 
he took proceedings for setting aside the ex parte order does not preclude 
him from putting in the application, Charan Das v. Harbhajanj A.l.K. 

1952 Punj. 109. 

1477. Party asking for appointment of receiver—Stay refused. 

There is nothing in the Arbitration Act to show that an arbitrator has 
no power to grant relief by way of appointment of receiver. Therefore 
the court cannot refuse to stay a suit under S. 34 of the Arbitration Act 
on the mere ground that the only relief asked for in the suit is one tor 
the appointment of a receiver. Budhu Lai v. Jagan , I.L.R. (1J48) All. 
401=A.I.R. 1949 All. 20 = fl949) A.L.J. 559. This law is applicable 
where parties ask for the grant of an interim relief such injunction etc. 
Ibid. The prayer in the plaint for a receiver and for an injunction 
whether it is intended to be for the protection pending suit or for perma¬ 
nent relief, is not a matter which required the court to exercise its 
discretion against a stay. Ballou Das v. Hahuasiya ., I.L.R. (1946) 1 Cal. 

203. 


1478. Leave for Appeal to Supreme Court—Article 133(1) of 
the Constitution—Application of—Final Order. —An order of the' High 
Court, directing a suit to be stayed, under s. 34 of the Arbitration Act 
is not a “final order” within the meaning of Art. 133(1) of the Consti¬ 
tution, and therefore no leave should be granted for appeal to the 
Supreme Court. An order is final only if it finally disposes of the rights 
of the parties ; the finality must be a finality in relation to the suit. 
Gaya Electric v. State of Bihar , 30 Pat. 853 = A.I.R. 1951 Pat. 610. But 
in this case Supreme Court granted special leave of appeal under Art. 
136 of the Constitution. Vide Gaya Electric Supply v. State of Bihar, 
A.I.R. 1953 S.C. 182 = (1953) S.C.J. 217 = 91 C,L.J. 1^7. 
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1479. Effect of delay on application for stay. —If there is an arbi¬ 
tration agreement between the parties, it is a prima facie right of a party 
to apply for stay of proceedings in court and it is for the party who 
opposes that application for stay to point out that there are sufficient 
reasons why the matter should not be referred in accordance with the 
arbitration agreement. Mere delay in making the application for stay, 
e.g., when the party believes that the dispute would be settled by a 
domestic tribunal of an association of which both parties are members, 
will not deprive the party of the benefit of the provisions of section 34 
of the Act. Chiman Ram \. Vcmdramdas, 49 Bom.L.R. 431= A.I.R. 
1948 Bom. 55. 

1480. Stay of suit where co-plaintiff not party to arbitration 
agreement. —The fact that one of the plaintiffs in the suit was not a 
party to the agreement to refer to arbitration is no bar to the defendant 
applying for and obtaining stay of the suit when that plaintiff is not 
interested in the subject-matter of reference and when all that he is 
entitled to is only a right to receive such money as was due to the other 
plaintiff or plaintiffs. Governor-General v. Simla Banking, 226 Ind.Cas. 
444 = A.I.R. 1947 Lah. 215. 

1481. Stay of suit, where suit as framed is independent of 
contract. —Under this section, the court must consider the suit as it is 
pleaded and framed. If the court comes to the conclusion that such a 
suit as pleaded is a suit on the contract or arising out of the contract con¬ 
taining an arbitration clause, in that case the suit should be stayed. 
But on the other hand if the suit as pleaded is a suit independent of 
the contract then the court has no power to stay the suit though it is 
satisfied that the frame of the suit is merely a means of avoiding the 
consequences of alleging the true nature of the claim. Jotmrmull v. 
Louis Dreyfus, 52 C.W.N. 127. For the purpose of an application under 
this section the court can only consider the case as pleaded and framed. 
Even if the court is of opinion that the case made is of doubtful value 
oi lias been ingeniouslv framed with a view to avoid a possible claim 
under the contract itself, it cannot stay the suit, unless the dispute 
raised are within the ambit of the arbitration clause. Bilas Rai v. 
Tolaram, 52 C.W.N. 858. 


1482. Named arbitrator not available. —Having regard to tliQ 
provisions of the Arbitration Act for appointment of an arbitrator in. 
place of appointed arbitrator denying or refusing to act, there cannot be 
said to be any insuperable impediment to arbitration. In view of those 
provisions, it cannot be contended that the non-availability of a named 
arbitrator by itself and ipso facto provides a ground for stay of a 
suit brought in contravention of an arbitration agreement. In the 
absence of anything in the arbitration clause suggesting that the 
parties agreed that any vacancy in the office of arbitrator should 
not be filled up. The vacancy can be easily supplied and there 
^ no reason to think that the arbitration will be infructuous at 
all. If the particular officer sanctioning the contracts refuses to 
act or is incapable or doing so by reason of his absence or otherwise 
Il.cre arc provisions in the Arbitration Act for the appointment 
of another arbitrator in his place and the arbitrator so appointed will 
be qunc competent to proceed with the arbitration. Governor-General 
v. Associated Live Stock Farm, A.I.R. 1918 Cal. 230=12 C.W.N. 288 

1483. Power of Court to call upon the (lefen.ln.it to put in 
written statement.— This section docs not prohibit the filing of a written 
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statement pending the decision of the application for stay of proceedings 
under that section. It is, therefore, open to the trial court to call upon 
the defendant to put in a written statement before deciding the appli¬ 
cation. Hanuman Chamber v. Parmeshri Lai, 5 D.L.R. (Simla), 331 = 
A.I.R. 1951 Simla 173. 


1484. Power of court to remove stay and proceed with the suit. 

—Where suit is stayed in order to enable an arbitrator to proceed and 
arbitration subsequently becomes impossible ; the court has power to 
remove the stay and proceed with the suit. Laxman v. Manjunath, 64 
Ind.Cas. 289 = 23 Bom.L.R. 511=45 Bom. 1181. See also, Sashimukhi 
Debi v. Parboty Sankar, 50 Ind.Cas. 879 = 23 C.W.N. 293. In Bawa 
Chhatagir v. Matanohel, 4 Ind.Cas. 359 = 3 S.L.R. 149, Crouch, A.J.C. 
said : “I construe the order staying proceedings for such reasonable 
time as would enable the defendants to get an arbitration carried through. 
A formal order staying proceedings, is always expressed to be ‘until 
further order.’ Defendants have already had excessive time and I con¬ 
sider that they have shown themselves to be not ready and willing to do 
all things necessary for the conduct of the arbitration. Having regard 
to the obstinate attitude adopted by the Bawa towards arbitration, I 
believe that the difficulty of obtaining a satisfactory arbitrator, and of 
bringing the arbitration proceedings to a satisfactory and speedy 
conclusion would be almost impossible. It is in my opinion, desirable 
that the dispute between the parties should be settled in Court. 

1485. Sections 34 and 35.—Section 34 of the Arbitration Act 
creates an exception to the general law relating to procedure viz., 1 
empowers the court which has jurisdiction to decide a dispute or o 
refuse to do. Where an arbitration is in existence S. 35, whicn is a 
corollary or counterpart of S. 34 and which is new, is clear y na e 

to modify the English Common Law rule in relation to the matters in 
question which was the law prevalent before 1940. The legal P 
ings” which are liable to be stayed under S. 34 are P ro “? dir ^p. J 
matter referred.” But the legal proceedings « hlc J?: proceed 

them to the arbitrators or umpire, may render lnval d „ " b .he whol? of the 

ings in the arbitration mustbe }, e S 3 ^ ^ dnut Syndicate, 47 

subject-matter of the reference. — All maia c* u 

Bom.L.R. 420 = A.I.R. 1945 Bom. 497. 


1486. Appeal.—An appeal shall lie from an order staying or 
refusing to stay legal proceedings where there is an arbitration agreement. 
Section 39(i)(v) infra. Before the enactment of this provision in S. 39(i)(v) 
there was a conflict on the point so far as section 19 of the Arbitration 
Act was concerned. The previous law on this point was thus summarised 
by Coldstream, J. in The Punjab Manoari Chamber v. Rammal, A.I.R. 
1931 Lah. 644 = 132 Ind.Cas. 850=13 Lah. 59. ‘The points on which 
decisions arc required are : (1) Whether an appeal lies against the 

order of the lower court refusing to stay proceedings.The contention 

of the appellant that an appeal lies is based on S. 104(l)(e), Civil Proce¬ 
dure Code, read with S. 89(1).The Arbitration Act does not 

provide for any appeal and it is argued that as there are no rules made 
under S. 20, Arbitration Act relating to appeals an appeal lies under 

S. 104(l)(e). 

“The Indian courts have differed on the question. The applicant’s 
counsel relies on the ruling of the Allahabad Courts. Namsukhdas 

ASagar Alai y. Gajanand Shyam Lai, A.I.R. 1921 All, 273=61 Ind.Cas, 
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269=43 All. 348 ; Firm Sitaram Nath Mai v. Sushil Chandra Das & Co., 
A.I.R. 1921 Ail. 219 = 63 Ind.Cas. 813 = 43 All. 553 and Kachauri Mai 
Kalyan Alai v. Wali Muhammad Abdul Latif, A.I.R. 1925 All. 154 = 85 
Ind.Cas. 341 =47 All. 179. The first of these judgments decided that an 
appeal lay under S. 104(l)(e) against an order in proceedings undei 
clause (2), section 11, Arbitration Act. The second entertained an appeal 
against an order of a lower court refusing to stay proceedings on the 
giound that it had no power (not being the District Court) but ordering 
a temporary stay or rather adjournment. In this case it was apparently 
not disputed that an appeal lay. The third judgment dealt with an 
appeal against an order by a District fudge who had accepted an appeal 
against the first court’s order refusing to stay a suit. The Higher Court 
decided that the appeal to the District Judge is competent under 
S. 104(l)(c), Civil Procedure Code. 


“The point now under consideration was raised in this court in 
Jivan Mai Thahurdas v. Shahzadahnand & Sons. A.I.R. 1931 Lah. 66 = 
130 Ind.Cas. 769, before Dalip Singh J. who dissenting from these decisions 
held that no appeal lay. He referred in his judgment to Campbell 
Co. v. Jeshraj, (1918) 45 Cal. 502 = 46 Ind.Cas. 687. The view there 
taken was that S. 104(/) does not apply to proceedings under clause (2) 
of 8. 11, Arbitration Act but only to proceedings under the provisions of 
Sch. II to the Code and that no appeal lies under that section against 
an order refusing to set aside an award filed under the provisions of the 
Arbitration Act. The Calcutta judgment was cited with approval by the 
learned Chief Justice in this Court in Jainarain Babu Lai v. Narain Das, 
A.I.R. 1922 Lah. 369 = 69 IndCas. 583 = 3 Lah. 296 where (at p. 311 of 
3 Lah.) he discussed the applicability of S. 104(/) to proceedings under 
S. 19, Arbitration Act, and pointed out that the decision of a court on 
an objection to an award under the Arbitration Act is not appealable 
under any law. 

“That no appeal lies where a court has filed or refused to file an 
award under the Arbitration Act has been held by the Rangoon High 
?<?r UTt * i! J> Saya p y e v. V. Kundinnya, A.I.R. 1924 Rang. 47 = 76 Ind.Cas. 

— 1 Rang. 661, and the Full Bench decision of the Sind Judicial 
Commissioner’s Court in Mengharaj Khialdas v. Firm of Langley Belli - 
mona, A.I.R. 1923 Sind 38 = 81 Ind.Cas. 759=17 S.L.R. 195 is also 
against the appellant, the latter decision having reference to an appeal 
against a stay order and clause (e), S. 104(1), Civil Procedure Code. 
1 he arguments taken before us were considered by the Sind Court whose 
conclusion was that in the absence of an express provisions that S. (l)(e) 
of the Code applies to the Arbitration Act as well as the Civil Procedure 
Code it would not be proper for Judges to assume its existence. 

“It appears to me clear that S. 101(e), Civil Procedure Code relates 

to an order under para. 18, Schedule II. to the Procedure Code, that 

the Arbitration Act is complete in itself and not affected by rules as to 

appeal laid down in the Code with reference to the Schedule II, and 

that there is no right of appeal against the order of the lower court in 
tins case. 


.,,.^* ieie t J lc court below did not approach the question of defendant’s 
willingness for arbitration from the correct point of view, the High 
.°uit can interfere with the discretion exercised by that court. Umer 
v. Shiv hath, 1957 B.L.J.R. 234 = A.I.R. 1954 Pat. 697 ; see also Union 
v. A arayan, I.L.R. (1957) Punj. 1576 = 59 Punj.L.R. 413 = A.I.R. 1958 
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Punj. 24, In the last named, case it has been held that the importance 
of judicial impartiality on the part of the arbitrator cannot be overstated 
and therefore any order to stay the legal proceedings in a court of law 
will not be granted if ir can be shown that there is good ground for 
apprehending that the arbitrator will not act fairly in the matter it is 
for some reason improper that he should arbitrate in the dispute. Where 
in case of refusal to stay no appeal was filed, the order became final and 
its correctness could not be looked into in regular appeal Gobal v 
Baiju, 1958 B.L.J.R. 236 = A.I.R. 1958 Pat. 647. 

Where the discretion has been exercised by the trial court in a 
manner which cannot be considered to be arbitrary, the appellate 
court will not interfere with the decision which has been arrived 
at in the exercise of the discretion which is neither unjudicial 
nor otherwise improper. Such a discretion is not to be interfered with 
even where the appellate court might have come after appreciation of 
the fact to different conclusion. Union of India v. Narayan, Cold 
Storage, A.I.R. 1958 Punj. 24 ; see also, Chandu Mall v. Clive Mills, 
A.I.R. 1948 Cal. 257 = I.L.R. (1948) 2 Cal. 279; Bristol v. John , (1913) 
A.C. 241 =82 L.J.K.B. 184; Printers (Mysore) Private Ltd. v. Pothan 
Joseph , A.I.R. I960 S.C. 1156. 

14-87. Revision. Where an order refusing a stay is passed upon 
an application under this section no case is decided. The order is 
merely an interlocutory order and such an interlocutory order cannot 
be revised under S. 115 C. P. Code. Further the order would be 
appealable under S. 39(1) of the Arbitration Act and on that ground also 
no revision lies. Manakchand v. Shiv Kish an , A.I.R. 1951 Ajmer 23. 

1488. Court of appeal when can interfere. —The making of an 
order staying proceedings is a matter largely in the discretion of the 
court, and when the discretion has been exercised, a strong case must 
be made out to justify the interference of a Court of Appeal. Kedarnath 
v Sumpatram, 60 Ind.Cas. 951=47 Cal. 1020. In the above case the 
court observed : “In this connection reference may usefully be made 
to the observations of Buckley, L.J. in Freeman & Sons. v. Chester Rural 
District Council. (1911) 1 K.B. 783 (791) = 80 L.J.K.B.695 = 104 L.T. 

368 = 75 J.P. 137 : ‘Section 4 of the Arbitration Act, 1889,' (which 
corresponds to section 19 of the Indian Arbitration Act), gives a discre¬ 
tion, and that in two ways, namely (i) the words are permissive, not 
imperative, for the verb is 'may make', not ‘shall make’ and (li) the 
jurisdiction to stay the proceedings arises if the court is ‘satisfied that 
there is no sufficient reason why the matter should not be referred in 
accordance with the submission'.'' The fact that one member of a court 
if of opinion that the matter should not be referred to arbitration is 
sufficient to enable another member to concur, though the latter is 
satisfied that there is no sufficient reason why the matter should not be 
referred and if it had vested with himself alone, would have directed a 
stay. [See also, Vawdrey v. Simpson , (1896) 1 Ch. 166 (169) ; Barnes v. 
Youngs, (1898) 1 Ch. 414 (417)]” Ibid. In Premchand v. Mithabhoy, 
A.I.R. 1933 Bom. 202 = 35 Bom.L.R. 287=144 Ind.Cas. 643, Patkar, J. 
said : “Where the trial court has refused to stay the proceedings and 
exercised the discretion in a particular way, and one of the parties who 
wished the matter to be referred to arbitration, acquiesces in the order, 
leads evidence and takes a chance of success in the first court, it is difficult 
to hold that an appellate court can interfere with the discretion. See 
also, Jokiram v. Ghanshamdas, 47 Cal. 849. In Chandan Mull v. Clive 



LEGAL PROCEEDINGS AND ARBITRATION 


801 


S. 35] 


Mills Co., A.I.R. 1948 Cal 257=52 C.W.N. 521, Harries, C.J. observed : 
“Under S. 34, the court in a proper circumstances may stay a suit. It 
has always been held in England that an Appellate Court will /)ot 
interfere with the decision of a learned Judge on a question such as this 
where the learned Judge has exercised his discretion in favour of one 
of the parties. Of course, if the discretion had not been exercised 
judicially different consideration would exercise. But the appellate court 
has uniformly refused to interfere if a learned Judge has exercised his 
discretion in a proper and judicial manner in granting or refusing a stay.” 
Similarly in a letters-patent appeal interference with the exercise of the 
discretion should not be made unless it is capricious and arbitrary. 
Hanuman Chamber v. Jassa Ram, 49 P.L.R. 230 = A.I.R. 1948 Lah. 64 ; 
see also Upper India v. Haji Habib, I.L.R. (1948) All. 443 ; Budhu Lai 
v. Jagannath, I.L.R. (1948) All. 401 = A.I.R. 1919 All. 70=1949 A.L.J. 
559 ; Gianchand v. Kishan, 52 P.L.R. 384 ; Chundanmull v. Clive Mills, 
I.L.R. (1948) 2 Cal. 297. See also Grey & Co. v. Tolme, (1915) 31 T.L.R. 
137, which was a case in which a learned judge in chambers had refused 
to stay a suit. Very difficult questions of law were concerned namely as 
to whether the outbreak of war between England and Germany had 
dissolved contracts between the parties or merely suspended them. The 
facts were clear. Contracts had been entered into and before perform¬ 
ance, the first European War had broken out. In those circumstances 
Scrutton, J. in Chambers refused to stay a suit, and the Court of Appeal 
upheld that view pointing out that it was not the custom of the court 
of appeal to interfere in matters of that kind when the discretion of the 
Judge in Chambers had been exercised judicially. But when a strong 
case is made out not only the court of appeal but also the court sitting 
in revision has jurisdiction to interfere but ought to interfere. Chewar- 
chand v. Shiva Jute, 5 D.L.R. (Cal.) 105 = A.I.R. 1950 Cal. 568. 


1489. Appeal—if new objections can be raised. —An appeal from 
an order of the lower court disallowing objections taken to the validity 
of an award must be ordinarily confined to such objections as had been, 
taken in that court and to no other. An objection as to the invalidity 
of reference should not be allowed to be advanced for the first time 
in the appeal. Madan Lai v. Nabi, 226 Ind.Cas. 241 =48 P.L.R. 377. 


35. (l)No reference nor award shall he rendered invalid by 

Effect of legal pro- reason only of the commencement of legal 
ceedings on solution. proceedings upon the subject-matter of the 

reference, but ivnen legal proceedings upon 
the whole of the subject-matter of the reference have been com¬ 
menced between all the parties to the reference and a notice 
thereof has been given to the arbitrators or umpire , all further 
proceedings in a pending reference shall, unless a stay of pro¬ 
ceedings is grayited under section 34, be invalid. 

{2) In this section the expression “parties to the reference ” 
includes any persons claiming under any of the parties and 
litigating under the same title. 


1490. N.B.—This section is new. This section relates to the effect 
of subsequent legal proceedings on a pending reference. Such procee¬ 
dings will not affect the reference unless (a) they relate to the whole 
of the referred matter and (b) all the parties to the reference are 
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impleaded in the proceedings Where these conditions are fulfilled the 
legal proceedings will nullify the arbitration proceedings on the expiry 
of the time within which an application to stay the proceedings may 

C ° r ° n the retusal of such an application .—Notes on Clauses. 

We have substituted the words ‘under a stay of proceedings is granted 
under section 34 for the words ‘on the expiry of the time for making 
an application under section 34 or on the rejection of such an applica¬ 
tion’ because the giving of notice to the arbitrators should be that time 
after which arbitration proceedings become invalid and the invalidity 
should only result if the court does not stay the proceedings .”—Report 
of the Select Committee. 


1491. Object of the section. —The Civil Justice Committee in para. 

19 of their report recommended as follows : ‘‘We agree that that the 
principle of Doleman v. Osselt Corporation, (1912) 3 K.B. 257 should 
be reconsidered ; the mere filing of a suit should not itself interrupt an 
arbitration. (Cf. I.L.R. 3 Lah. 296 at page 307.)” Section 35 speaks of 
the subject matter of a legal proceeding in a court and the subject of 
the reference before the arbitration. It is the identity of the two that 
attracts the operation of S. 35 (I) Arbitration Act. But where the 

dispute between the parties which was the subject matter of the arbitra¬ 
tion agreement is not canvassed in the legal proceeding started in a 
court by one of the parties to the arbitration reference but only the 
alleged misconduct of the arbitrator the section is not attracted and 
consequently the proceedings before the arbitrator will not be invalid. 
V. Gurumurthy v. V. Narasimha, A.I.R. 1954 Orissa, 234. The court 
observed : “It is the identity of the two that should attract the opera¬ 
tion of S. 35 (1) Arbitration Act. That section merely reproduces the 
principles laid down in Doleman v. Ossett Corporation, (1912) 3 K.B. 
257=81 L.J.K.B. 1092, which has been followed in Ram Prosad v. 
Mohanlal, A.I.R. 1921 Cal. 770 = 47 Cal. 752; Ghanshamdas v.. Tekcharul 
A.I.R. 1935 Lah. 915=17 Lah. 291, Jai Narain v. Naran Das , A.I.R. 
1922 Lah. 369 = 3 Lah. 296.” 

1492. Scope—Condition necessary. —Under this section the mere 
commencement of a legal proceeding does not ipso facto render invalid 
the arbitration proceedings. For that three very important and distinct 
conditions must be satisfied, namely, (1) that a “legal proceeding” must 
be commenced, (2) such legal proceeding must be upon the “whole” and 
not merely part of the subject-matter of the reference and (3) that a notice 
of such legal proceeding must be given to the arbitrators. The applicants 
who themselves filed the suit on the ground that the arbitrators had no 
jurisdiction cannot be heard to say that their suit related to the “whole 
subject-matter of the reference” before the arbitrators within the meaning 
of S. 35, for the plaintiff in one breath says that the subject-mater of 
the suit was not the subject-matter of the reference and therefore he was 
competent to file the suit. In the next breath he contends that the suit 
was a legal proceeding on the whole of the subject-matter of reference. 
This is to blow hot and cold and cannot be allowed. It is not merely 
inconsistency but is gravely prejudicial to the rights of the defendant. 
Danwarilal v. Joylal, A.I.R. 1956 Cal. 465 ; see also Mohindra v. G.-G., 
A.I.R. 1954 Punj. 211 (F.B.). The principle behind S. 35 is that on the 
same subject-matter the court of law and court of the arbitrators must 
not complete for the good reasons that it will lead to the possibility of 
conflict of decisions. Therefore the possibility of conflict must be real 
and not fanciful. It follows natural that the legal proceeding must be 
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upon the “whole of the subject-matter of reference” and not merely a part. 
The expression “whole of the subject-matter of reference” therefore means, 
that the decision in that suit or legal proceedings one way or the other 
will decide the whole matter referred to the arbitrators. In other words, 
one-sided possibility of the suit being decided in one way is not enough 
to render invalid the arbitration proceedings. Banwarilal v. Joylal, A.I.R. 
1956 Cal. 467 ; A.I.R. 1956 Cal. 321 (F.B.) ; Mohindra v. G.-G. in Council, 
A.I.R. 1954 Punj. 211 (F.B). 

Section 35 does not apply -to arbitrations of the International 
Chamber of Commerce where the Arbitration (Protocol and Convention) 
Act of 1937 applies. Mury Exportation v. Khaitan, A.I.R. 1956 Cal. 
644 ; but see Shiva Jute v. Hind lay, A.I.R. 1959 S.C. 1380 (S.C.). 

Section 35 makes the proceedings before the arbitrators invalid in 
the absence of an order under s. 34 staying the legal proceedings. The 
award made in the arbitration proceedings cannot be assailed as invalid 
on the ground that it violates s. 35. Shiva Jute v. Hind ley & Co. A.I.R. 
1959 S.C. 1357 ==(1960) S.C.J. 35 = (1960) 1 S.C.R, (569). Rambilas v. 
Imperial Oil Mill. A.I.R. 1960 Cal. 304. In order to attract tnc pro¬ 
vision of s. 35, the subject-matter of the reference must be indentical with 
the subject-matter of the suit i.e. to say that the decision in the suit or 
legal prpceeding one way or the other which decide the whole matter 
referred to the arbitration. Shyamsundar v. Khanna Cinema, (1964) 
8 Fac. L.R. 16 cal.; A.I.R. 1956 Cal. 470; (1948> 2 All. E.R, 115; see 
also, A.I.R. 1949 P.C. 78 and A.I.R. 1928 P.C. 208 (for tests laid down 
whether two are identical). 

, . I 493 - Ru, e Of law down in Dolcman v. Ossets Corporation.—In 

J'“ harm, I V. Narain Das, 59 Ind.Cas. 585 = I.L.R 3 Lah <>I5-AIR 
922 Lah. 369. SW« La,, C.J. o„sen,c,l : "On the grounds; upon whkh 
the award was assailed and which has found favour with the trial court 
was that the arbitrators had become functus officio after the commence¬ 
ment of the previous action brought by the plaintiffs impeaching the 
contract containing the arbitration clause, and that the award delivered 
by the arbitrators was ultra vires. 


“In support of this contention our attention has been invited to the 
rule enunciated in the well known case of Doleman & Sons v. Ossett 
Corporation, (1912) 3 K.B. 257 = 81 L.J.K.B. 1092 = 1 7 L.T. 581 which 
to quote the placitum is to the effect that where an action has been com¬ 
menced upon a contract containing a provision for reference to an arbi¬ 
trator of any dispute arising under the contract and is pending, no 
application to stay the action having been made or such application havino- 
been refused, an award made by the arbitrator under the provision for 
reference upon the subject matter of the action, subsequently to the 
commencement thereof, and without the consent of the plaintiff is 
invalid and will not afford a defence to the action. 

“We have carefully examined that judgment and we find that it lavs 
down only the proposition that an arbitrator has no authority to adjudicate 
upon a matter which has already been made the subject of an action 
unless the person bringing the action consents to the jurisdiction of the 
arbitrator. This proposition rests upon a sound principle and its validity 
cannot be impeached. It is clear, that when the same matter comes 
bcfoic two tribunals, a public tribunal appointed by the Sovereign and 
a domestic forum chosen by the parties and no order is made staying 
the proceedings before the one or the other, the public tribunal alone! 
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must decide that matter and cannot be hampered by any adjudication 
thereupon made by the private tribunal. 


Neither can that adjudication be pleaded as a bar to the action, 
nor can it be allowed to affect the merits of the decision given by the 
public tribunal. As observed by Fletcher Moulton , L.J. in Doleman’s 
case, (1912) 3 K.B. 257 = 81 L.J.K.B. 1092=117. L.T. 581 =75 J.P. 457. 
It the court has refused to stay an action, or if the defendant has abstained 
from asking it to do so, the court has seisin of the dispute, and it is by 
its decision, and by its decision alone, that the rights of the parties are 
settled. It follows, therefore, that in the latter case the private tribunal, 
if it has ever come into existence is functus officio , unless the parties 
agree de novo that the dispute shall be tried by arbitration, as in the 
case where they agree that the action itself shall be referred. There cannot 
be two tribunals each with the jurisdiction to insist on deciding the 
rights of the parties and to compel them to accept its decision. To my 
mind, tHis is clearly involved in the proposition that the courts will not 
allow their jurisdiction to be ousted. Their jurisdiction is to hear and 
decide the matters of the action, and for a private tribunal to take that 
decision out of their hands and decide the question itself is a clear ouster 
of jurisdiction.’ 


The essence of the rule enunciated in Doleman’s case , supra , is 
this. The law does not permit the same question to be decided by Court 
of law as well as by the arbitrator, and it is only when the dispute before 
the two tribunals is identical that a decision given by the arbitrator 
must be treated as ultra vires. It is the identity of the disputes before 
the two authorities which is the ratio of the rule in Doleman’s case supra, 
and it is necessary to emphasize this point because it appears, that the 
passage quoted above, when divorced from its context, is liable to be 
misinterpreted as laying down the broad proposition that when an 
action has been brought in respect of a contract containing an arbitra¬ 
tion clause and has not been stayed, then an award made by the arbi¬ 
trator upon a dispute coming within that clause is ultra vires, and it is 
immaterial whether that dispute was or was not a matter in controversy 
in the action. I can see no reason in principle to extend that scope 
of the rule in the matter indicated above and fail to understand why 
the Court of law and the arbitrator should not go on simultaneously if 
the disputes before them, though relating to the same contract, are 
entirely distinct. In such a case there is no conflict between the two 
jurisdictions, and no question could arise whether the decision of one 
tribunal should prevail as against the decision of the other. There is, 
of course, the possibility that if the court decides against the factum or 
the validity of the contract containing the arbitration clause, the award 
of the arbitrator would become abortive. But that result could not be 
attributed to any conflict between the decisions of the two tribunals, 
because no such conflict possible when the matters in controversy are 
not the same, but that it would be due to the fact that the decision of 
the court cuts at the root of the jurisdiction of the arbitrator. 


“There is no statute law in support of the proposition that an 
award made after the commencement of an action must be treated as 
invalid even through the award deals with a question which is not a 
matter in controversy in the action, and I know of no principle of law 
upon which this broad proposition could be reasonably defended. Now 
Doleman’s case, supra, which is the leading case on the subject, arose 
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out of an action which embraced all, the disputes between the parties, 
and a perusal of the judgment makes it clear that the award dealt with 
the rights of the parties which constituted the subject-matter of the 
action. There was, therefore, a clear conflict between the two tribunals, 
and the award was rightly held to be invalid. 1 he same remarks apply 
to the case of Ram Prosad Surat mull v. Mohan Lai Lachminarain, 60 
Ind.Cas, 895=47 Cal. 752. Another case in the same volume, which has 
been cited before us. is that of Johriram Kaya v. Ghanesfiamdas Kcdar- 
nath, 61 Ind.Cas. 380 = 47 Cal. 819 = 25 C.W.N. 62, but here again the 
suit which rendered the award invalid covered the dispute referred to 
arbitration. The learned advocate also relies upon the judgments of 
the Madras High Court in Apfyavu Rozuther v. Seeni Rowther , 42 Ind. 
Cal. 514 = 41 Mad. 115 = 33 M.L.J. 177 = 6 T.W. 243 and of the Court 
of the Judicial Commissioner of Sind in Ramchand Gurdasmal v. Gobind- 
ram, 56 Ind.Cas. 150=13 S.L.R. 193, but in each of these cases the 
award dealt with a matter which was included in the action. Not a 
single case has been cited on behalf of the respondent, in which an 
award was held to be invalid though it dealt with a dispute which was 
different from the subject-matter of an action before a court of justice.” 


1494. Subsection ( 1 ).— “Under sub-section (1) all further pro¬ 
ceedings in a pending reference shall, unless a stay of proceedings is 
granted under S. 34 be invalid..This court cannot allow its decision on 
the question of stay to be influenced by what the arbitrator has decided. 
Because the arbitrator has raced to a decision in spite of a notice given 
to him and has found the defendants and not the plaintiff to be entitled 
to damages, the court has not to consider the question before it in the 
light of the award which itself is precarious unless the court decides in 
favour of stay. For the court to consider the question would be to 
permit the ouster of its own jurisdiction, to quote the word of Lou 
Justice Fletcher Moulton, ‘in a most ignominious way' see— Doleman o* 
Sons v. Ossett Corporation, T912) 3 K.B. at p 269=81 L.J.K.B. 1092. 
Section 35 speaks of the subject-matter of legal proceeding in a court 
and the subject-matter of the reference before the arbitrator. It is the 
identity of the two that attracts the operation of S. 35(1). But where 
the dispute between the parties which was the subject-matter of the 
arbitration agreement is not canvassed in the legal proceedings started 
in a court by one of the parties to the arbitration reference but onlv 
the alleged misconduct of the arbitrator, the section is not attracted. 
And consequently the proceedings before the arbitrator will not be 
invalid. Gurumurty v. Narasimha, A.I.R. 1954 Orissa 231 : sec also 
(1912) 3 K.B. 257 ; A I R. 1921 Cal. 770; A.I.R. 1935 Lah. 916. 

Under section 35(1) all furthei proceedings in a pending reference 
shall, unless a stay of proceedings is granted under S. 34. be invalid. 
The court cannot allow its decision on the question of stav to he 
influenced by what the arbitrators have decided. Where the arbitrator 
has raced to a decision in spite of a notice given to them and have found 
the defendants and not the plaintiff to be entitled to damages, the court 
has not to consider the question before it in the light of the award 
which itself is precarious unless the court decides in favour of stav. For 
the court to so consider the question would be to permit the ouster of 
its own jurisdiction r 'in a most ignominious wav.” Loukaran v. Prakash , 
I.F.R. (1954) Nag. 377 = 1954 Nag.I. T. 450 = A.I.R. 1954 Nag. 289 (D.B.). 

1495. By reason only of the commencement of the legal 
proceedings.—In Khilfooram v. Louis Dreyfus, 52 Ind.Cas. 130=13 
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S.L.R 8, Pratt, J.C. said : “I am, therefore, of opinion that the mere 
tact of a suit being filed does not invalidate arbitration proceedings.”,. 
See also , Tyebally v. James, A.I.R. 1924 Sind 103(2) = 17 S.L.R. 13. In 
& ussan Kaisha v. Tataram, A.I.R. 1924 Sind 146 = 87 Ind.Cas. 

— S.L.R. 228, Kennedy, J.C. observed: “The question, however, 
now before us is at what point the private tribunal activity is suspended 
and to what notice the parties and the private tribunal is entitled. before 
ceasing its operation. This is a point which has, I think, been decided 
in the case of Kliilloram v. Louis Dreyfus, supra, where it was held that 
the mere fact of the suit being filed does not invalidate the arbitration 
pioceedings, and it is for the court to decide whether it should try the 
suit or not. If however, an order under S. 19 of the Act to stay the 
suit is refused or if the party applying under that Act has by pleading 
in the suit waived his right of going into arbitration, the arbitration 
proceedings are invalidated and the court alone is seized of the dispute. 

4 hercfore until the court has made up its mind under section 19 the 
arbitrators are not functus officio. 


This findings is perhaps contrary to the ratio decidendi in Doleman 
v. Ossett Corporation, (1912) 3 K.B. 257 = 81 L.J.K.B. 1092. But there 
the dictum of Fletcher Moulton, L.J. that the filing of the suit invalidates 
arbitration altogether is obiter. In the King’s Bench case what happened 
was that no application had been made to say. 

“On strict principles, it is possible the principle of Doleman's case, 
supra, should be extended so as to cover cases in which the court had 
not yet decided whether it should stay or not. In this Province, we are 
bound by the decision in the case of Khilloram v. Louis Dreyfus, supra. 

I think on that judgment, I ought to find the arbitrators were until the 
court had decided the application under S. 19 at liberty to proceed. But 
until that application is disposed of by court staying the proceedings, 
the award could not be filed. Of course, if the court on the application 
under S. 19 had refused to stay the trial, the award of the arbitrators 
could not be filed as award. It seems to me, therefore until the Court 
disposed of matter before it, the award of the arbitrators is not a nullity 
and is not bad but it is in suspense. The correct order, for this court 
would have been to reject the award and order it to be taken off the 
file with liberty to be represented after the Bewar Court had disposed 
of the application under S. 19 or had otherwise ceased to be seized of 
the case without adjudication on the merits.” See also, Graham v. 
C.handulal, A.I.R. 1935 Sind 228. But a contrary view to the effect 
that on the institution of the suit the arbitrators become functions officio 
was taken by other courts of India. Vide Jowahir Singh v, Flemming 
Shaw, A.I.R. 1937 Lah. 851 ; Ghaneshamdas v. Tekchand, A.I.R. 1935 
Lah. 916 = 157 Ind.Cas. 867 = 17 Lah 291 38 P.L.R. 636; Dinobandhu 
v. Durga, A.I.R. 1919 Cal. 479 = 51 Ind.Cas. 80 = 46 Cal. 1041=29 C.L.J. 
399 = 23 C.W.N. 716; Ram Prosad v. Mohan Lai, A.I.R. 1921 Cal. 770 = 
60 Ind.Cas. 895 = 47 Cal. 752 = 38 C.L.J. 67; Johi^am v. Ghaneshamdas, 
A.I.R. 1921 Cal. 244 = 61 Ind.Cas. 380 = 47 Cal. 849 = 25 C.W.N. 62 ; 
Sarat Chandra v. Raj Kumar, A.I.R. 1923 Cal. 137 = 69 Ind.Cas. 863 = 35 
C.L.J. 482 = 26 C.W.N. 967-1 Appavu v. Seeni, A.I.R. 1918 Mad. 719 = 42 
Ind.Cas. 514 = 41 Mad. 115 = 33 M.L.J. 177, Hukum Chand v. Toya 
Muka, 150 Ind.Cas. 576 = A.I.R. 1940 Lah. 265. But the legislature has 
accepted the views of the Sind Court in preference to the views of 
Calcutta, Lahore and Madras High Courts and has enacted that such] 
proceedings will not affect the reference unless (a) they relate to the 
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whole of the referred matter and (5) all the parties to the reference are 
impleaded in the proceedings as well as (c) a notice of the proceedings 
has been given to the arbitrators or umpire. The rule laid down in 
Dole man’s case has been modified to this extent. 


1496. Whole of the subject matter of reference. —“Under s. 19, 
Arbitration Act, a suit can only be stayed when it is 4 in respect of any 
matter agreed to be referred’ and not otherwise. If it is not in respect of 
the same matter which is agreed to be referred there can be no question 
that the arbitrators are fuctus officio until suit is stayed.” Graham 
Trading v. Chandulal, A.I.R. 1935 Sind 228 = 159 Ind.Cas. 824. See also 
Malotra v. Sukhdayal, A.I.R. 1928 Sind 169=112 Ind.Cas. 318 = 23 S.L.R. 
427 ; Jai Narain v. Naraindas, A.I.R. 1922 Lah. 369 = 69 Ind.Cas. 583 = 3 
Lah. 296. See also, All-India Groundnut Syndicate, A.I.R. 1945 Bom. 
197 = 47 Bom. L.R. 420. But a legal proceeding which has for its objects 
or one of its objects ousting of the arbitrators from jurisdiction and the 
complete supersession <of the arbitration as a whole is one which would 
pi event the arbitration from going on even if no stay has been granted 
under section 34 or otherwise. Ibid. But the institution of a suit by 
one of the parties to a contract disputing the factum or validity of the 
contract containing a submission clause was no bar to the arbitrator’s 
proceedings with the reference, the matters referred to the arbitrators not; 
being the same as those which are the subject-matter of the action. In 
such a case there is no encroachment by the arbitrators on the jurisdic¬ 
tion of the court. Donald v. Basantram, A.I.R. 1928 Sind 91. It is 
necessary for the defendant applying to stay the proceedings to prove the 
legal proceedings are commenced in respect of a matter agreed to be 
referred and that he was and is ready and willing to have the matter 
decided by arbitrator. Unless the suit refers to the whole of the subject- 
matter to arbitration, the section is not attracted because the plaintiff 
will still have to seek relief in a civil court for matters which are not 
referred to arbitration. Where the award of the arbitrators will not 
dispose of the whole suit the suit cannot be stayed (A.I.R. 1953 S.C. 182). 
Section 35 of the Act will not be a bar to the continuance of the arbitra¬ 
tion proceedings to the extent provided by the arbitration agreement. 
Abdul v. Abdul, I.L.R. (1954) Nag. 634=1954 Nag. L.R. 573 = A.I.R. 
1954 Nag. 332. Where stay of suit is not granted, arbitration proceed¬ 
ings to the extent provided by arbitration agreement can proceed. Ibid. 


1497. Sections 33 and 35.—Section 35 makes proceedings before 
arbitrators invalid, in the absence of an order under S 34 staying the 
legal proceedings where the whole of the subject-matter’ of reference is 
carried by any legal proceeding taken in respect to it. In other words 
an arbitrators can continue the proceedings and proceed to make the 
award on the reference, unless the whole of the subject-matter of the 
reference is covered by the legal proceedings which have been instituted. 
Wheie in an application under s. 33 the prayers were : (a) declaration 

that the arbitration agreement, if any. between the parties was void 
ah initio on the ground of uncertainty and was not binding on the 
applicant and (b) declaration that there was in fact and in law no contract 
between the parties on account of mutual mistake of the parties ti e 
prayers cannot he the subject-matter of arbitration for they go to e 
very root of the contract and imply that there was no contrac? between 
the parties at all and therefore no arbitration agreement. Therefore the 
subject-matter of the proceedings under S. 33. assuming they were i c l 
proceedings mentioned in S. 35 cannot and docs not cover any put "of 
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the subject-matter of reference. Section 35 in consequence can have no 
application and the award made in the arbitration proceedings cannot be 
assailed as invalid on the ground that it violates S. 35. Shiva Jute v. 
Hindley , A.I.R. 1959 S.C. 357 (S.C.). 

1498 Between all the parlies to the reference. —Such proceedings 
will not affect the reference unless all the parties to the reference are 
impleaded in the proceedings.— Notes on Clauses. 

1499. Notice given to the arbitrator or umpire. —The authority 
delegated to an arbitrator cannot be revoked except by leave of the court, 
and so long as it is not revoked he has power to make an award, and there 
would be no impropriety of conduct on his part in proceeding with the 
leference after suit is filed, unless he has notice that there has been an 
application for leave to revoke the authority conferred on him to some 
court competent to grant such leave. Dhanpatmal v. Kishinlal, 35 
Ind.Cas. 536=10 S.L.R. 1 ; Sawyer H. v. Louis Dreyfus, 20 Ind.Cas. 504 = 

7 S.L.R. 1. A notice to one if two joint arbitrators is notice to both of 
them. All-India Groundnut Syndicate 47 Bom.L.R. 420 = A.I.R. 1945 
Bom. 497, 

1500. Further Proceedings in. —An application to the court for 
extension of time for making the award is not a proceeding in a pending 
reference and cannot be included in the phrase “further proceedings in” 
a pending reference within the meaning of this section. To merely apply 
to the court for an extension of time does not offend, either against the 
letter or spirit of this section. All-India Groundnut Syndicate, 47 Bom. 
L.R. 420 = A.I.R. 1945 Bom. 497. 

1501. Unless a stay of Proceedings is granted under section 34. 

—If the application for stay is refused by the court in the exercise of its 
discretion under section 34 the remedy by arbitration ceases to be available. 

II the suit is stayed the arbitrators are free to bring their proceedings 
to a termination and make an award in accordance with h^ w - 
Chandra v. Raj Kumar, 69 Ind.Cas. 863 = 35 C.L.J. ^32 = 26 C.W. • 
967 = A.I.R. 1923 Cal. 135. See also, Jokiram v. GhancMtun, A.l.'K, 
1021 Cal. 224 = 51 Ind.Cas. 380 = 47 Cal. 849=25 C.W.N. 62; Jowahir 

Singh v. Fleming Shaw, A.I.R. 1937 Lah. 85. -ii 

1502. Notice of proceedings to be instituted. The court will t 

and cannot " t aside an award made in arbitration at 

actual legal proceedings were pending at all, mereiy on the that 

one of the arbitrators or all the arbitrators had notice that such pro 
ceedinLs were intended and that subsequently such proceedings are in 
fact commenced. All-India Groundnut Syndicate, In re, 47 Bom.L.R. 

420 = A.I.R. 1945 Bom. 497. 

36. Where it is provided ( whether in the arbitration 

agreement or otherwise') that an award an 
arbitration agreement shall be condition 
precedent to the bringing of an action with 
respect to any matter to which the agree¬ 
ment applies , the Court , if it orders 
(ivhether under this Act or any other law) 
that the agreement shall cease to have effect 
as regards any particular difference , may 
further order that the said provision shall 

also cease to have effect as regards that difference. 


Power of Court, 
where arbitration agree¬ 
ment is ordered not to 
apply to a particular 
difference, to order that 
a provision making an 
award a condition pre¬ 
cedent to an action shall 
not apply to such diff¬ 
erence. 
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1503. N.B. —“Section 36 is based on section 3(4) of the 1934 Act 
of Parliament, and supplies an omission in the present Indian law. An 
agreement may contain a clause that no legal proceedings shall be taken 
on a certain matter unless the matter has first been made the subject- 
matter of an award. It is necessary to empower the court to overrule 
this provision when the award is set aside or otherwise become void. — 
Motes on Clauses. For further discussion on this section vide notes 
under s. 34 under* the topics ; conditions relating to arbitrations, how 
far jurisdiction of court may be ousted, question whether arbitration is 
a condition precedent to action, etc- This section corresponds to sec- 
cion 25(1) of the English Arbitration Act of 1950. 

1504. Principle.—The principle underlying this section is the same 

as underlies exceptions 1 and 2 to section 28 of the Indian Contract Act. 
Section 28 of the Contract Act applies to agreements which wholly 
or partially prohibit the parties from having recourse to a 
court of law. But where all that the parties agree to is 

that any dispute arising between them out of various contracts 
should be referred to arbitration as provided by certain rules and there 
is nothing in that agreement or in such rule which prohibit any of the 
parties from taking proceedings thereafter in a court of i“ stice ' the agree¬ 
ment is valid. Gobinda v. Rameshwar, A.I.R. 1937. All. 650-(1937) 
ALT. 823 = 171 Ind.Cas. 584. See also, Connga Oil Mill v. Koegler, 1 
Cal 466: Ganges Manufacturing v. Indra Chand, 33 Cal 1169 ; Scott 
Avery, 5 H.L.C 811 25 L.J.Ex. 303 = 2 Jur.N.S. 815. Sec also, Caledonian 

Insurance Co. v. Cilmour. (1893) A.C. 85; Spume, v La Cloche, 

/ic)02\ AC 446 = 71 L.T.P.C. 101=86 L.T. 631. . 

( In Heymans v. Danvbis Ltd., (1942) A.C. 366 (377) Lord Wright 

observed : “The contract, either instead of or along wuh a clause 
submitting differences or disputes to arbitration, may provide that there 
is no right of action save upon the award of an arbitrator. The parties 
in such a case make arbitration followed by an award a condition of any 
lecral right of recovery on the contract. This is a condition of the 
contract to which the court must give effect, unless the condition has 
been ‘waived’, that is. unless the party seeking to set it up has somehow 
disentitled himself to do so.” ft follows that where a dispute is governed 
by such a condition, an action in respect of that dispute cannot succeed, 
and no purpose will be served by allowing it to continue. Dennehy v. 
Be11any, (1938) 2 All. E.R. 262, 264); Russell, lath Edn. p. 78. 

But “a person who agrees to arbitrate upon any matter is not, unless 
the award of an arbitrator is made a condition precedent to the bringing 
of ah action, debarred from pursuing his common law right to bring an 
action, subject to this—that upon proper steps being taken a direction 
might be obtained that the case instead of being tried in action, should 
go before the arbitrator.” Per Collins AI.R. in Robins v. Goddard, 
(1905) 1 K.B. 294 (301) ; Vide also notes under section 34, suf>ra. 

1505. Scope of the Section.—“Under this section, it is first essen¬ 
tial that the court should order that the agreement shall cease to have 
effect as regards the particular dispute, and upon making such order, it 
the agreement contains a provision that an award under an arbitration 
agreement shall be a condition precedent to the bringing of an action 
in respect of any matter to which the agreement applies, may furthei 
order that the provision making an award a condition precedent to 
♦ he bringing of an action shall cense to have effect as regards that dispute.” 
Russell, 13th Edn., p. 455. “The object of the above section is to meet 
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the doubt, which -existed prior to this Act, as to whether the court 
could grant auxiliary relief in cases where the parties have agreed that 
no action shall be brought or proceedings taken until the arbitrator has 
made his award. It was arguable that the parties, by deferring the juris¬ 
diction of the court until the event has happened, have deprived them’ 

selves of the right to invoke the power of the court until the event has 
happened.” Ibid. 

In the following cases the court may order that the arbitration 
..g eement shall cease to have effect as regards any particular disputes : — 
(1) Undei section 12 (2 )(b), where the court may under the cir- 
nrhhri f nCCS mentioned in s. 12, on the application of any party to the 

to have cffecf ree /?T" h ° th , at the arbi «-ation agreement shill cease 
and nf where’,' (2) he J e , award remitted under s. 16(3) becomes void; 

' ■ . A h l an aWa [ d has been set as,d e under section 30. Russell 

snlh'ar, A P y m,ght , alwa >' s have been precluded from setting up 

Irh trldon 8 a e s ement “?■ 2 defenCe if he had w&ved his right to insift on 

Insurant Co /lomCc Precedent f Toronto Rail Co. v. National etc. 

ITureitlini v N r Com Cas. 1], or by repudiation of the agreement 

[J d ?n v. National British U. Insurance Co.. (”1915) AC 4991 or bv 

see C ^W IOn WU V*; e arbitrator - reference to\he Uuer in ^disLrn 
Luffd^ V - T \° be \ tS > ( 1913 ) A ' C - 229, where it was provided in a 

Dmcedem I aCt that . the certificate of the architect should be a condition 

^ any actIor ? b y, the contractor, and it was held that the 
, & , wner w ^ s precluded by collusion with the architect from setting 

r£-/i C ? bSenC f,?L? certificate as a defence.] See also, Brodie v. Cardiff 

fro^ 10 ”',/ 1919 ) A C ’ 337 ; Ea g lesh ams v. McMaster, (1920) 2 K.B. 

1 < us self p. 108. As regards cases where reference to arbitration) 
is a condition precedent. Vide Cifrriani v. Burnett , (1933) A.C. 83; 
Viney v. Bignold , 20 Q.B.D. 172. 

Section 30 enables a court, when an appropriate motion is made 
to set aside any condition which operates as a condition precedent to the 
bringing of an action with respect to any matter to which the agreement 
relates and the court can order that the agreement shall cease to have 
effect as regards any particular difference. Vanguard Fire v. N. R. 
Sreenivasa, 1963 Kar L. J. 277 = I.L.R. (1963) 1 Ker 545=1963 Ker L.T. 

415 = (1963) 1 Com.L.J. 329 = A.I.R. 1963 Ker 270. 

37. (1) All tJie 'provisions of the Indian Limitation Act, 

Tl : mitn f in na 1908,* shall apply to arbitrations as they 

limitations. proceedings in Court. 

(2) Notwithstanding any term' in an arbitration agree¬ 
ment to the effect that no cause of action shall accrue in respect 
of any matter required by the agreement to be referred until an 
award is made under the agreement, a cause of action shall, for 
the purpose of limitation , be deemed to have accrued in respect 
of any such matter of the time when it would have accrued but 
for that term in the agreement. 

(5) For the purposes of this section and of the Indian 
Limitation Act, 1908,* an arbitration shall be commenced when 


*IX of 1908 see now Act XXXVI of 1963. 
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At pages 810—811, read the following for sub-section (3) of section 37 : 

(.^) For the purposes of this section and of the Indian Limitation Act, 
]<)0S> {9 of 1908)* an arbitration shaft be deemed to be commenced when one 
party to the arbitration agreement seri es on the other parties thereto a notice 
requiring the appointment of an arbitration , or where ttie arbitration agree¬ 
ment prorides that the reference shaft tie to a person named or designated in 
the agreement requiring that the difference tie submitted to ttie person so 
named' or designated. 


Read after sub-section (3), the following sub-sections (i) and 0>) of 
section 37 :— 


( 4) Where ttie terms of an agreemen t to refer future diffeicnees to arbi¬ 
tration provide that any claims to which ttie agreement applies shall be 
barred unless notice to appoint an arbitrator is given or an arbitrator is 
appointed or some other step to commence arbitration proceedings is taken 
within a time fixed by the agreement and difference arises to which the 
agreement applies , the Court , if it is of opinion that in the circumstances 
of the case undue hardship would otherwise be caused , and notwithstanding 
that the time so fixed has expired , mag on such terms , if any , as the justice 
of the case may require , extend the time for the period as it thinks proper. 

(.3) Where the Court orders that an award be set aside or orders after 
the commencement of an arbitration, that the arbitration agreement , shaft 
cease to have effect with respect to the difference referred , the period between 
the commencement of the arbitration amt the date of the order of the Court 
shall be excluded in computing the time prescribed by the Indian Limitation 
Act, 1908, (if of liffts)* for the commencement of the proceedings (including 
arbitration) ivith respect to the difference referred. 


\ 


* See now Act XXXVI of 19<>3. 


Borrower’s 

No. 


Issue 

Date 


Borrower’s 

No. 


Issue 
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one party to the arbitration agreement serves on the other parties 
thereto a notice requiring the appointment of an arbitrator , or 
where the arbitration agreement provides that the reference shall 
be to a person named or designated in the agreement , requiring 
that the difference be submitted to the person so named or 
designated. 

1506. N.B.—Section 37 makes provision as to limation in arbitra¬ 
tion matters and follows closely section 16 of 1934 Act of Parliament.— 
Notes on clauses. “We have omitted the words 'the court may further 
order that’ because we feel that a mere order of the court might not 
avail to affect the law of limitation. Without these words the clause will 
operate with statutory force to afTcct the law.”— Report of the Select 
Committee. Subsection (4) is the same as section 27 of the English 
Arbitration Act of 1950. 

1507. Scope.—This section does not apply to statutory arbitration. 
— Vide s. 46, infra. 


as result 
v. Nani 
of 1963 


1508. Ait. 181 now Alt. 137 of the Limitation Act.— Since the 
passing of the Arbitration 9ct in 1910, Schedule IV of which amended 
Aits. 1)8 and 1/8, Limitation Acct, it is difficult to say that Art. 181 
is confined to application under the Code of Civil Procedure The 
basis of the decisions, which held that. Art. 181 governs only applira- 
uons under the Cide of Civil Procedure, has been taken away 
of the said amendment. I.L.R. (1948) 2 Cal. 54. Panchanan 
Gopal, I.L.R. (1951) 1 Cal. 438. Sec now Art. 137 of Act, 36 

1509. Sub-section (1).—This sub-section corresponds to sub-section 
fl) section 16 of the English Arbitration Act of 1934. In Board of 
Trade v. Cayzer Irvine 6- Co., 96 L.J.K.B. 872 = (1927) AC. 610, Viscount 
Cave L.C. said : The arbitrator made his award in the form of a 
special case raising a number of questions ; but the only question which 
survives for Your Lordships’ determination to-day is whether the arbitra¬ 
tor should have found that the claim of the respondents was barred by 
ihc Statute of Limitation (21 Jac. I. c. 16) by reason of the fact that 
the fust step in the arbitration, namely, the appointment of the arbitrator 
was nor taken within six Years after the date of the loss of the steamship! 
That quesnon has been answered by the Court of Appeal in the negative, 
«ind the Board of Trade now appeals to this House. I am far from wishing 
to throw doubt upon the view which has been commonly held and 
which was affirmed by the decision of a Divisional Court in the case of 
Astley and Tyldersley Coal and Salt, In re, 68 L.J.O.B. 252, that an 
arbitrator acting under an ordinary submission to arbitration is bound 
to give effect to all legal defences, including a defence under any statute 
of limitation. A decision against that view might seriously prejudice 
the pracrice of referring dispute to arbitration : and, which I am unwil¬ 
ling to pronounce final opinion upon a question which does not really 
arise m this case. I certainly say nothing which is adverse to the view 
to which I have referred.” Lord Phillimore said: “Where an action 
in progress ,s referred to arbitrators for disposal, and no special directions 
are given limiting or conditioning the functions to arbitrators as for 
instance directing them, as I have known it happen, to take account of 
moral or social considerations, the arbitrators must decide rhe case as 
a Judge would or as an official referee would, and give effect to all tc<ral 
defences such as the Statute of Limitation ~ But in the Court of Appeal 
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Scrutton L.J. said : “If an arbitrator is to be bound by the Statute of 
Limitation it must be by some implied terms in the submission. He is 
not bound by the statute itself because the statute applies only to actions, 
and this arbitration is not an action, and it must be, therefore, suggested 
that there is SQme implied term in the contract that he shall give effect 
to such defence as there would have been if an action had been biought 
in the courts.” * 

In Ramdutt v. E. D. Sasson & Co A.I.R. 1929 P.C. 103 = (1929) 
A.L.J. 254 = 33 C.W.N. 485 = 29 M.L.W. 682 = 56 M.L.J. 614 = 49 C.L.J. 
462=115 Ind.Cas. 713 = 31 Bom.L.R. 741 =56 I.A. 128 = 56 Cal. 1048 
(P.C.), Lord Salvesen observed : “The first question of law which arises 
is the important general one, whether the Indian Limitation Act, 1908, 

applies to arbitration proceedings. The relevant section is S. 3. 

Their Lordships were not .referred to any case decided in India as to 
whether this clause can be extended by analogy to arbitration procee¬ 
dings, but similar language is employed in the English Statute of 
Limitations, and the question has been considered and decided in one 
case in England. The is the case of Astley and Tyldesley Coal and Salt 
Co., (1899) 68 L.J.Q.B. 252.,In that case it was held by the Divisional 
Court consisting of Bruce and Ridly, JJ. that ‘a submission to arbitra¬ 
tion does not pre se exclude the right of either party to raise the 
defence of the Statute of Limitation, but i£ it be intended to exclude 
such a defence an express term to that effect must be imported into 
the agreement of submission.' 


“Previous to that decision there had general statements in other 
cases which lay down more clearly, the principle upon which the decision 
must be taken to have proceeded. In Auburt v. Maze , (1801) 2 Bos. Sc 
p. 371 at page 375, Chambre , /. said : ‘There is no doubt that an arbitrator 
is bound by the rules of law like every other Judge,’ and in Jager v. Tolme, 
(1916) 1 K.B. 939 = 85 L.J.K.B. 1116 at page 953 of IXB. the 
Judge said : ‘the council (that was the Council of the London I roclucc 
Clearing House) are to give a decision.,They are to decide and in tnei 
absence of fuller and wider powers expressly given, that means to decide 

according to the legal rights of parties.Although the Limitation 

Act does not in terms apply to arbitrations, they think that tho mercantile 
references, of the kind in question it is an implied term of the conracV 
that the arbitrator must decide the dispute according to the existing 
law of contract, and that every defence which would have been oPedt 
in a court of law can be equally proposed for the arbitrator’s decision 
unless the par ies have agreed (which is not suggested here) to exclude 
lu j cjl’’ Application to set aside award is not proceedings before 
that defen • PP „„ /j\ Chandanmul v. Mohambai, (1953) 1 M.L.J. 

Sr ( l S) S Mad. ( 5 ) 83 = A I.R. 1953 Mad. 561. . In the'above case 
court observed : "The question is what is the precise meaning of the 
word -arbitration- in this section? The contention of the appellant is 
that arbitration proceedings mentioned in the section include not only 
proceedings before the arbitrators but also applications taken out for 
filine the awards in court or for setting them aside. He contends that they 
are Sso arbitration proceedings and that by virtue of S. 37(1), the provisions 

t ,t t imitation Act including S. 5 will apply.In the context, 

The word 'arbitration- ’should be limited to proceedings before the arbitra¬ 
tors and an application to set aside an award being a proceeding in court, 
cannot be held to be an arbitration proceedings. 
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S. 37(1) applies to all the provisions of the Limitation Act to the 
arbitration proceedings. The proceedings before the arbitrators are 
regarded by the legislature as proceedings in the nature of suits and 
application. As under the explanation of S. 3 of the Limitation Act, 
which also applies, a suit is instituted in ordinary cases when the plaint 
is presented to the proper office, so as arbitration is commenced as soon 
a claim is submitted for adjudication before the arbitrator or the 
officer authorised by the arbitrator to receive the statements of claims. 
Motilal v. Lalchatid , A.I.R. (1960) Cal. 6 (S.B.). The Limitation Act 
principally applies to suits, appeals and applications and it has no direct 
application to arbitration proceedings. It is well settled that expiry 
of the period of limitation prescribed for a suit docs not destroy the 
right ; it only bars the remedy for enforcement of a right in a court, 
of law. It cannot, therefore, be said that in terms the provisions of 
the Limitation Act prevent an arbitrator from entertaining a claim which 
if made in a court of law may be barred by limitation. S. 46 of the 
Arbitration Act expressly excludes S. 37 thereof in its application to, 
statutory arbitration.—Evidently an arbitration under S. 54 of the Bombay 
Co operative Societies Act is a statutory arbitration to which S. 37 of the 
Arbitration is not applicable, and, the Board of Arbitrators appointed 
to resolve the disputes under S. 54 of the Co-operative Societies Act arc 
not required to apply the law of limitation to the claim made before it. 
In such an arbitration proceeding, where the source of the authority of 
the arbitrator is a statute, and not an agreement bettveen contending 
parties, a condition that the arbitrator must decide the dispute according 
to the law of limitation cannot in the absence of a statutory provision 
be implied. (A.I.R. 1929 P.C. 103 = (1899) 68 L.J.Q.B. 252 and (1938) 
2 AU.F..R. 152 distinguished). Therefore the arbitrators arc not bound 
to apply the law of limitation to the claim made by a society and failure 
to do so is not an objection to the legality of the award within the meaning 
of S. 54A of the Bombay Co-operative Societies Act. Savitra v Matras 
59 Bom.L.R. 425= A.I.R. 1957 Bom. 178. ° ' 

. _ . 1509A. S. 37 (I) and Sell. I Para 3. —Paragraph 3 of Sell. I of the 
Arbitration Act 1940 is not an article which would automatically be 
applicable under s. 37(1) ; it is essentially a rule of procedure, the dis¬ 
tinction being that the court may at anv time extend the four months' 
term. Ramasahai v. Harishchandra , 1962 Tab.L.T 1009 = AIR 1063 
M.P. 143. ' * * 


r Sub-section (2).—This section is based on sub-section (2) 

ot v 16 of the English Arbitration Act of 1934. Under the existing ] ;iw 
while parties could not oust the jurisdiction of court they could Inn- cc 
that no cause of action could accrue until the amount to be paid "had 
been determined by the arbitration as prescribed in the arbitration 
agreement Russell, 13th Edn., p. 478. in Board of Trade v Cray-cr 
96 L.J.K.B. 573 = (1927) AC. 610, Viscount Cue said: ‘‘It appears to 

me that the decision given in Scott v. Avery , ( 1856) 25 I T 308 = 5 T-f T U 
81 disposes of the present appeal. Under the Statute of'James which 
applies to this case, tunc runs from the cause of action : and it seems 
to me to follow beyond question that under the clause which tve arc 

Z ! r !H g '| and f h T" g reff ‘\ rd t0 thc rasc cilcd time runs not from the 

n rl h C ; OSS r° the stcamshl P 'tut only from thc making of thc award ” 
In Caledonian Insurance v. Gilmour. (1893) AC. at p. 97. Lord Watson 

quot.ng from Scott v. Avery, said : "Now. in this contract it is stipulate ' 
m the most express terms, that until the arbitrators have determined n . 
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action shall lie in any court whatever. That is not ousting the courts of 
their jurisdiction, because they have no jurisdiction whatsoever, and no 
cause of action accrues until the arbitrator have determined/’ This sub¬ 
section overrules the above cases in so far as they decide that there may 
be a condition precedent in any arbitration agreement that no right df 
action shall accrue, for the purpose of the Statutes of Limitation, until 
the making of the award. Russell, 13th Edn., p- 479. The law as laid 
down in Ramdutt v. E. D. Sassoon, A.I.R. 1929 P.C. 103, that the parties 
are at liberty to exclude the defence of limitation by contract is no longer 
good law. Now inspite of the agreement, a cause of action shall for the 
purposes of the Statutes of Limitation, be deemed to have accrued in 
respect of any such matter at the time when it would have accrued but 
for that term in the agreement- Russell, p. 108. 

When a contract contains an arbitration clause, making an award a 
condition precedent for any right of action, it is onlv when the condition 
•is set aside under s. 36 or waived bv the party entitled to insist upon it 
that the question of proceeding with a suit arise. Vanguard Fire v. 
N. R. Sreenivasa, I.L.R. (1963) 1 Kar 545 = 1963 ICar L.T. 415 = (1963) 1 
Com.L.J. 329 = A.I.R. 1963 Kar 270. 

1511. Sub-section (3). —This sub-section corresponds to sub-section 
(4) of section 16 of the English Arbitration Act of 1934. Where the 
arbitration bye-laws of the Madras Yarn Merchants’ Association are 
incorporated in the arbitration clause providing for settlement of disputes 
between its members and a bye-law provided for invocation of arbitration 
by an application accompanied by a plaint and documents, etc., along with 
a fee of Rs. 25 the arbitration must be “deemed to have commenced” 
within the meaning of S. 37 (3) of the Arbitration Act on that date 
which constitutes the material date for limitation. If the claim for 
damages for breach of contract is within 3 years from the date of such 
commencement the claim is not barred by limitation. Ratha Krishna- 
inurthv v. Balasubramania, (1948) 2 M.L.J. 601=A.I-R. 1949 Mad. 559. 

The contention that S. 37 (3) lays down the different conditions 
under which an arbitration commences and unless one or other of the two 
specified conditions are complied with, within the period of limitation 
prescribed for a particular claim, such a claim becomes barred and the 
arbitrator has no jurisdiction to entertain any barred claim, is not correct. 
.Sub-section (3) cannot be construed as exhaustive of the circumstances 
under which an arbitration commences- The expression “shall be deemed 
u» be commenced indicates that the sub-section deals with two modes of 
notional or ficational commencement as distinguished from factual com¬ 
mencement. It is possible to conceive of cases where an arbitration can 
be said to have commenced under the circumstances not contemplated 
bv sub-section. Further too much stress cannot be laid on cl. (3> of the 
First Schedule in interpreting sub-section (3) of S. 37 of the Act. Sub¬ 
section (3) of S. 37 does not override the general provisions of the Limi¬ 
tation Act. (1948) 2 Mad. L.T. 601= A.I.R. 1949 Mad.599. Where there¬ 
fore the parties have agreed that they will be bound bv the Rules of the 
Tribunal of Arbitration of the Bengal Chamber of Commerce and the 
rules show that the limitation of the arbitration proceeding is to made 
in a particular manner, the commencement of the arbitration can be 
made by adopting that course. Motilal v. Lalchand. A.I.R. I960 Cal. 

6 (S B.). 

1512. Sub-section (4). —This sub-section corresponds to sub-section 
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16 of the English Arbitration Act of 1934. Before the enactment of the 
English Arbitration Act of 1934, it was held that a provision in a charter 
party that all disputes arising out of the contract should be referred to 
ai biiration, and that if a claim was not made in writing and the claimants' 
aibitiator appointed within three months of final discharge, it should be 
deemed- to have been waived, and absolutely barred, was not void as 
being against public policy. Atlantic Shipping v. Louis Dreyfus & Co., 
91 L.J.K.B. 513 = (1920) A.C. 250, Lord Dunedin in the course of judg¬ 
ment said : "Under the old law an agreement to refer disputes arising 
under a contract to arbitration was often asserted to be bad as an ousting 
of the juiisdiction of the courts, but that position was finally abandoned 
in Scott V. Avery. 5 H.L.C. 811=25 L.J.Ex. 308. As I read that case it 
can no longer be said that the jurisdiction of the court is ousted by 
such an agreement ; on the contrary, the jurisdiction of the court is 
invoked in order to enforce it, and there is nothing wrong in persons 
agreeing that their disputes should be decided by arbitration. It follows 
that the clause here is not obnoxious in so far as it provides for arbitration. 
It goes on, however, to say that if the claim is not made and the arbitration 
begun within a certain time the claim is to be held to be departed from. 
Now. if it were illegal to arrange that a claim should not be good unless 
made within a certain time I should understand the argument, but as it 
is admitted that it is perfectly legal to make such a stipulation—it is done, 
lor example, every day in insurance policies—then why should it be 
had because it is tacked on to a provision for arbitration instead of to an 
action at law ? All that it comes to it this : I stipulate that you shall settlle 
your differences with me by arbitration and not by action at law, and 
I stipulate that }Ou shall state your differences and begin your arbitra¬ 
tion within a certain time or you shall be held to have waived your 

claim." The object of this sub section is to limit hardship m contracts 
like the above. 

Pcat T U d a Q27 T K R W ,tiU dlS /, i o£n iS ! le , < ? in *««ock Brothers v. Lewis &• 
at Ltd 92 L.J.K.B- 695 = (1923) 1 k.B. 690. In this case the nlaintifTs 

bought from the defendants a quantity of East African Copra Cake of 

atr average qualny sound delivered. It was contemplated by the parties 

that the cake would be used for cattle food and nothing else I he 
contract prov.ded that "The goods are not warranted free 8 from defect 
rendering same unmerchantable which would not be apparent on reason tide 

"r-anv^n 1 ? StaUUe OI rUle t° f ,aw t0 thc comra ty notwnhstandu.'g' ; 
hat any disputes arising out of this contract shall be settled by arbkia' 

t ,on , ln London ; and that “notice of arbitration to be given and arbitrator 

CTt^lhan f" Y ming b , y thc last l)u > cr claiming arbitration ‘ Ilot 

later than fourteen working days after final discharge of vessel. 

ni'rl,. 1 ’™'l °V reteIvln £ delivery of the cake, resold it to a "firm’ of 

f 7 ,— atari 


V 


into 

were fed on this cattle "food beonTc' iFandT' "■ ■ Thc cau,c 
that a large quantity of a poisonous substance had been'mixed wid?'ir' 

SL ^h? 5S ai S e ?h f e r ri 'ft SeUerS i -o in \inw 

pb.il.tiffs claimed damages ‘from the defencLm ^ 

arbitration but then claim was made after fourteen d ? d ‘ , alnlCt 

since the date of the final discharge of the vessel. The arb hrato. imld 
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that he had no jurisdiction to entertain the claim, because notice of arbi¬ 
tration was not given nor arbitrator nominated in time. Roche, J. in/ 
finding for the plaintiffs observed : “The first defence raised is based on 
the existence in the contract of an arbitration clause, and on an award 
made under it. The defendants say that the claim is not sustainable, or 
that the plaintiff must be held to have it. Various cases were cited by 
the defendants in support of their contentions which were formidable 

under this head. 

4 The first case that I need refer to is Ayscough v. Shecd, Thomson & 
Co., (1923) 28 Com.Cas. 203 = 39 T.L-R. 206. The difference between 
that case and the present case is that in that case the arbitrator decided 
whether rightly or wrongly is immaterial for the present purpose—that 
by reason of a certain clause as to time in that contract the plaintiffs had 
no claim at all, and therefore he dismissed it ; whereas, in the presesnt 
case the arbitrator merely decided that he had no jurisdiction to entertain 
the claim, and, therefore, that decision does not and cannot determine 
the substance of the plaintiffs' claim. That is my view ofthe dlff ^nce 
between Ayscough's case and this case. Ayscough s case is therefore distm 

guishable. 

“The next case relied on was Atlantic Shipping and Trading Co. v. 
Dreyfus & Co 91 L.J-K.B. 513 = (1922) 2 A.C. 250. So far as it is material, 
the difference between that case and the present case is that there the 
contract, in terms, said that unless a claim were made in writing within 
a certain specified time, the claim shall be deemed to be waived and 
absolutely barred. In the contract in this case I find no such express 
provision, and I certainly find myself quite unable to imply one. lne 
£ase, therefore, docs not apply.” Now by this sub-section the court is 

competent to give relief. 

1513. Sub-section (5). —This sub section corresponds to sub section 
(7) of section 16 of the English Arbitration Act of 1934 . There is an 
analogy between this section and section 14 of the Indian Limitation 
Act. Section 14 makes provision for exclusion of time of proceeding 
bona fide in court without jurisdiction. Where a suit is referred to 
arbitration and during the pendency of arbitration the suit abates by 
reason of the death of one of the defendants and subsequently the court 
supersedes the reference, in computing the limitation for an application 
to set aside the abatement, the period between the death of the defendant 
and the date on which the court superseded the reference can be excluded 
under this sub-section. A lilawaram Popatram v. Tolarm, A.I.R. 1957 
Sind 113- Undoubtedly the time taken up in arbitration proceedings can 
be excluded, but that time can be excluded not under S. 14, Limitation 
Act but under S. 37 (5), Arbitration Act, and in order to include time 
taken up in arbitration proceedings the test laid down by the Legislature 
in S. 37 (5) must be applied and satisfied. Purshottamdas v. Implex, 
AIR 1954 Bom- 309. In delivering the judgment in the above case 
Chagia, C.J. said : “It is no longer open to the court to rely on S. 14, 
Limitation Act as applying by analogy to arbitration proceedings. If the 
Legislature intended that S. 14 should apply and that all the time taken 
U p° i n arbitration proceedings should be excluded, then there was 
no reason to enact S. 37 (5). The very fact that S. 37 (5) has been enacted 
clearly shows that the whole period referred to S- 14, Limitation Act is 
not to be excluded but the limited period indicated in S. 37 (5). There- 
fore, whatever validity the Nagpur (A.I.R. 1948 Nag. 334) and the 
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Allahabad [A.I.R. 1943 All. 162 = I.L-R. (1943) All. 467] decisions may 
have had before the Arbitration Act of 1940 was passed, in view of the 
provisions of S. 37(5) it is clear that S. 14, Limitation Act cannot bdAhade 
applicable to arbitration proceedings. Undoubtedly, the time taken up 
in arbitration proceedings can be excluded, but that time can be excluded 
not under S. 14, Limitation Act but under S. 37(5), Arbitration Act, and 
in order to exclude time taken up in arbitration proceelings the tests laid 
down by the Legislature in S. 37(5) must be applied and satisfied- Now, 
il we aie to apply those tests, no time can be excluded in this particular 
case. The award has not been satisfied, nor has there been an order 
declaring the arbitration agreement to cease to have effect. All that 
happened was that there were certain aibitration proceedings which were 
aboritive and nothing came out of it. Time thus taken up before an 
arbitrator is time which cannot be excluded under S. 37(5).” This clause 
applies not only to suits but also to applications. In computing the 
period of limitation for bringing the legal representatives under O. 22, 
R. 4. C. P. C. therefore the period between the commencement of the 
arbitration and the date of the order of the court superseding the order 
of reference should be excluded under this clause. Milwaram v. Tolaram, 
I.L.R. (1946) Kar. 326 = A.I.R- 1947 Sind 113. Section 37(5) undoubtedly 
suggests that there can be cases where, after the award has been set aside 
a second reference can be validly made. Baranarore Jute v. Huloo Chanel 
A.I.R. 1958 Cal. 490. 

. T . h ? c ° urt in s ; 1 37 J ( r> ) includes the appellate and revisional court and 
the plaintifl is entitled to the exclusion of the period taken by him in 
filing appeal or revision against the order of the court setting aside the 

award. Babulal v- Ramswaruf?, A.I.R. 1960 Raj. 240 = 1.L.R (I960) 10 
Raj. 885. ' 

. . , Limitation for claim—Relevant date.— The limitation for a 

claim is judged by the point of time when the claim is instituted and not 
by the day when the court itself actually takes up the claim for disposal 
Murray v. Khaitan, A.I.R. 1956 Cal. 644. p 

38 . ( 7 ) If in any case an arbitrator or umpire refuses to 

deliver his atoard except on payment of the 
Disputes as to arbi- f ees demanded by him , the Court man nn 

costs, 0/71 (L'Ppl'i'CCitioti in this behalf\ order that the 

arbitrator or umpire shall deliver the atoard 
to the applicant on payment into Court by the applicant of the 
fees demanded and shall , after such inquiry , if any, as it thinks 

7 Wl ther °f der that OUt °f the monei J so P^id into Court there 
shall be paid to the arbitrator or umpire by way of fees such 

sum as the Court may consider reasonable and that the balanrp 

of the money , if any, shall be refunded to the applicant , 

(2) An application under sub-section ( 1) may be 'mad* 

any party to the reference unless the fees demanded have been fix 

ed by written agreement bettveen him and the arhiulflA 

umpire and the arbitrator or umpire shall be entitled to appear 
and be heard on any such application. appea) 

( 3 ) The Court may make such orders as it thinks fit res - 
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1515. N.B. —Section 38 deals with disputes as to the arbitrators' 
fees and costs, and follows generally section 13 of the 1934 Act of Parliment 
and paragraph 13 of the Second Schedule to the Code. The court may 
require the arbitrator to deliver up the award on the deposit into court 
of the amount he claims, and may then investigate the claim and grant 
to the arbitrator such sum as fees as it thinks reasonable —Notes on 
clauses. Sub-sections (1) and (2) correspond to sections 13(1), 13(2) and 
13(4) of the English Arbitration Act, 1934 and sub-section (3) is taken, 
verbatim from para. 13 of the Second Schedule of the Civil Procedurq 
Code of 1908. This section corresponds to S. 19 of the English Arbitration 

of 1950. 


1516. Scope of the section. —In the absence of evidence to show' 
that fees charged by arbitrators or umpires are extortionate or unfair and 
unreasonable, the court will not interfere with such charges. The certi¬ 
ficate of the taxing master in the arbitration proceedings, disallowing a 
portion of the fees charged by the arbitrators and umpire, is not evidence 
against the arbitrator and umpire that the fees charged by them are 
excessive. Llandrindod Wells Water Co. v. Hawksley, 68 J-P. 242 = 20 
T.L.R. 241 (C.A.) ; but see. Brazier v. Bryant, (1834) 2 Dowl. 660; West- 
wood & Co. v. Cape of Good Hope Government, (1886) 2 T.L.R. 667. 
The court is not to vary the order of the arbitrator as regards the costs of 
the arbitration. Mir v. Khairun, 19 P.R. 1880; Chum v. Dhan , 97 PX.R. 
1909. See also, Hargopal v. Karter Singh, 91 P.R. 1888 ; Dhan v. Dildar, 
46 Ind.Cas- 182 ; Basant Chunder v. Damigee, Boorke. Rep. U.G. /. it 
in arbitration proceedings a party has had to pay excessive fees to the 
arbitrator in order to get his award, an action will lie at the suit of the 
party against the arbitrator to recover back the excess which has been 
improperly charged. Llandrindad "Wells W^ater Co. v. Haxuksley , 67 J-P. 
439. See also. Fern by v. Branson, 20 L.J.J.B- 178 ; Barnes v. Haywood , 
(1857) 1 H. Sc N. 742 ; Barnes v. Braithwaile, (1857) 2 H. Sc N. 569 ; 
Roberts v. Eburhardt, (1857) 28 L.J.C.P 74. The amount of costs to be 
paid must be ascertained and stated in and by the award itself, otherwise 
the costs of the reference and award, including the arbitrators’ fees, are 
liable to taxation in the ordinary course. In re, Prebble and Robinson, 
(1892) 2 J.B. 602. Where the parties have chosen their arbitrator, they 
must be taken to have intended to pay him at a fair remuneration. 
Girdharilal v. Surendranath , A.I.R. 1934 Nag 199=17 N.L.-J 153 = 152 
Ind.Cas. 373 ; Willis v. Wakely, (1891) 7 T.L.R. 604. In Llandrindod 
Wells Water Co. v. Hawksley, 68 J.P. 232 = 20 T.L.R. 241, it was stated : 
“that where the parties have chosen their own arbitrator, they must be 
taken to have intended to pay him at the rate ordinarily charged by 
persons of his experience, and they must pay his fees, unless it is proved 
that the charges are extortionate ” See also, Bulchand v. Thahurdas, 
A I R 1933 Sind 300. “The courts formerly seem to have assumed that 
the amount charged for fees by an arbitrator might be summarily reviewed 
by them as against the arbitrator. As between party and party it is clear 
that an arbitrator’s charges will be taxed on application to the 
court, and if excessive, reduced. [Brazier v. Bryant, 2 Dowl. 600; 
Westwood v. Cape of Good Hope Government, (1886, 2 T.L.R. 667]; but 



S. 38] 


DISPUTE AS TO ARBITRATOR'S REMUNERATION 


819 


prior to the Arbitration Act 1934, this taxation was not binding on the 
arbitrator, and was no ground for unsuccessful party refusing tc% pay to 
the arbitrator his full fees, although the fees had been reduqtfjby the 
master on taxation as between party and party. Llandrindod W-ater 
Co. v. Hawks ley, (1904) &8 J.P. 242.” Russell, 13th Edn., p. 175. Under 
this section court is given power to fix the fees of the arbitrator and he 
is bound by the order of the court- See also, Gobinda Sing v. Pohumal, 
I.L.R. 1944 (Kar.) 354 = 219 Ind.Cas. 195 = A.I.R. 1945 Sind'71. Whether 
S 14 (2) or S- 38 of the Arbitration Act applies to a case, a party to an 
arbitration cannot have the award filed unless he pays off the balance oi 
the fees due to the arbitrators. The Act does not provide that if any 
of the parties does not pay his share of the arbitrators’ fees, the court has 
power to compel him to do so by means of an interim order at the instance 
of another party who has paid his share and wants to have the award 
filed. The Act provides two remedies and two remedies only. One is 
that the party who wishes the award to be filed can have his wish fulfilled 
by paying the cost himself. The recovevry of the costs from the remaining 
parties must form the subject-matter of the separate proceedings or may 
perhaps be adjusted at the time of passing the final decree. The other 
remedy is that if it is found that arbitration is being brought to nothing 
bv the recalcitrance of one of the parties who is refusing to pay* his share 
of the arbitrators’ fees, the person aggrieved may well make that a ground 
for an application for superseding the reference. Shibkrishna v. Sunil 
Kumar , A.I.R. 1949 Cal. 189- 

1517. Sub-section (1)—Under the old law the arbitrator could not 
unless such power was expressly reserved to him by the submission, award 
to himself a sum (named or otherwise) for his own costs and expenses. 
Roberts v. Eberhardt, 3 C.B.N.S. 482 = 27 L-J.C.P. 70 = 28 L.J.C.P. 74. 
But he can refuse to deliver up the award unless the fee fixed by him 
rs paid to him. If his charges were exorbitant, the only remedy for 
the party is to pay him his charges and then to sue him for the excess 
fee charged by him. Now in such a case any one of the parties can 
apply to the court for the delivery of the award after depositing the 
amount charged by him in court. From the sum so deposited, the court 
may order payment of reasonable fees to the arbitrator. The balance 
if any, is to be refundable to the party depositing the arbitrator's fees. 

1518. Sub-section (2)—No application under sub-section (1) is 
maintainable where there is a written agreement between the parties and 
the arbitrator as regards his remuneration. Sub-section (1) is applicable 
where there is an implied promise to pay in full but the amount is not 
fixed by written agreement- In such a case the arbitrator or the umpire 
is entitled to appear before the court and to be heard. 

• ty Sub-section (3)—This sub-section reproduces verbatim para. 

I . of the Second Schedule of the Civil Procedure Code. The fees of the 
arbitrator as being part of the costs of arbitration cannot be excluded 
from the provisions of tins sub-section. The court has power to a war 
the arbitrators fees as parr of the costs of the arbitration under this sub 
scction and as costs of the proceedings incidental to the suit under S. 35 
Civil Pjoccdmc Code, even where no award has been made. The words 
of this sub-section are very wide and they allow the court to make such 
order as it thinks fit respecting the costs of arbitration if any question 
arrses respectmg such costs. Tahhitrarn v. Kishinchand , A I R ] oTo 

v , iaE^T, ,, ”uaasr.,r vs 


820 


THE ARBITRATION ACT 


_ ' fS. 39 

arbitration” is wide and general, and there is no justification for limiting 
it to such costs as might be represented by travelling expenses and the 
summoning of witnesses. The court has, therefore jurisdiction to award 
remuifl*fation to the arbitrator for their services. Girdharilal v. 
Surendranath, 152 Ind.Cas. 373 = 17 N.L.J. 153 = A.I-R. 1934 Nag. 199. 
See also Ramchandra v. Jasoda, A.I.R. 1930 Oudh 89. 

No doubt the arbitrators have been given power to decline to produce 
the award in court if their remuneration is not paid but if the arbitrators 
choose to produce it even though their charges have not been paid and 
have the matter of the enforcement of their charges to be dealt with by 
the court under section 38 (3), there is nothing in section 14 which prohi¬ 
bits the arbitrators from filing it- Narayan v. Dewapibhawan, A.I.R. 
1945 Nag. 117 = I.L.R. (1945) Nag. 223 = 1945 N.L.J. 169. Where the 
arbitration award provides for the payment by the plaintiff of the costs 
including the arbitrators’ fee but the court omits to fix the fee before 
the decree is prepared, it is open to the court to fix the fee after the pre¬ 
paration of the decree. Wilson v. Jagmandir , 52 Ind-Cas. 653=17 A.L.J. 
1015. Under this sub-section the court has full power to grant costs of 
arbitration when the award contains no sufficient provisions concerning 
■them and the question has been referred to arbitration, as for costs incur¬ 
red in the final stage, i.e., after objections to the award are filed and 
investigated, the court has undoubtedly power to grant costs of this 
proceedings. Hira v. Goya, A.I.R. 1932 All. 183 = (1931) A-L.J. 1155 = 
136 Ind.Cas. 789 = 54 All. 122. Where the award is not sought to be set 
aside under S. 30 and the parties without following the procedure laid 
down in this section have paid the arbitrator’s fees demanded, it is not 
open to a parties to take objection to the fees subsequently and seek to 
recover what he has already paid- Gobind Singh v. Phumal, A.I.R. 1945 
Sind 71=219 Ind.Cas. I95 = I.L.R. (1941) Kar. 354 

1520. Arbitrator applying for filing award in court. —The Arbi- 
tiation Act does not lay upon an arbitrator any obligation suo motu to 
file in court an award he has made. When the arbitrator applies for 
filing of an award in court, he is performing a ministerial act, at the 
lequest of a party to the arbitration or by the order of the court. e 
has no interest in the award apart from his fees and charges. Jo n v. 
Soomar , A.I.R. 1943 Sind 33 = (1942) Kar. 466 = 205 Ind.Cas. 304. 

1521. Revision.— An order awarding a sum of money as * Jg 

arbitrator in arbitration proceedings out of refeience made through 
court is a case decided within S. 115, Civil Procedure o e, an a re\ si 
would lie to the High Court, though the latter would not interfere unless 
it involves any question of any irregularity in jurisdiction eg. where the 
amount awarded is very excessive Takh l * ram Kishinchand , I.L.R. 

(1940) Kar. 34 = 190 Ind.Cas. 880 = A-I.R. 1940 Sind 190. 


CHAPTER VI 
Appeals- 

39 ( 1 ) An appeal shall lie from the following orders 

passed under this Act (and from no others) 
Appcabie orders. the Court authorised by law to hear 

appeals from original decrees of the Court passing the order 
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An order— 

(1) superseding an arbitration ; 

(it) on an award stated in the form of a special case ; 

(in) modifying or correcting an award ; 

{io) filing or refusing to file an arbitration agreement ; 

(y) staying or refusing to stay legal 'proceedings where 
there is an arbitration agreement •, 

(vi) setting aside or refusing to set aside an award ; 

Provided that the provisions of this section shall not apply 
to any order passed by a Small Cause Court. 

(2) No second appeal shall lie from an order passed in 
appeal under this section, but nothing in this section shall 
affect or take away «any right to the Supreme Court.* 

1522. N.B. Section 39 deals with appeal and replaces that part 
of section 104(1) of the Code of Civil Procedure Code, 1908 which this 
section seeks to replace.— Notes on clauses/ 

. i — Section 104 of the Civil Procedure Code.—Section 104 of 

the Civil Procedure Code runs as follows : — 

(1) An appeal shall lie from the following orders, and save as 
otherwise expressly provided in the body of this Code or by 
any law for the time being in force, from no other orders : — 

(«) an order superseding an arbitration where the award has not 
been completed within the period allowed by the Court ; 

(b) an order on an award stated in the form of a special case ; 

(c) an order modifying or correcting an award ; 

{(l) an order filing or refusing to file an agreement to refer to 
arbitration ; 

(c) an order staying or refusing to stay a suit where there is an 
agreement to refer to arbitration ; 

(/) an older filing or refusing to file an award in an arbitration 
without the intervention of the court ; 

[ff) an order under section 35A ; 

(g) an order under section ; 

(//) “n order under any of the provisions of this Code imposing a 
f nc or directing the arrest or detention in the civil nr son 

exe C t,tion C of C dec < ree C ; Pt W,,CTC * UCh arrcst 01 ^tet.tion P is i„ 

clause’“n) d savc ,h on 'the ‘‘girnind "t'h'u order" o ^ ° ,dcr specified in 

...cut of a .ess amount, ought to have bJen ,', 0 ,^. 0,ClC ’ f °‘ * hc Pu¬ 
tins ( S ection° aPPCUl ShaU lic f,0m an >' oldc *' Passed in appeal under 

:!!)(!) againsf an "order" undeTsection *.hT* e 11 i .V' as id If 1 f U n" dCr 
award, an o^ection hy the respondent to the existence o, ZimX'Z 


•Substituted in India by Adaptation of l aws Order of 1950 . 
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the arbitration agreement on the basis that the contract containing the 
arbitration agreement did not comply with the requirements of S. 175(3), 
Government of India Act, 1935, cannot be raised for the first time at 
the time of the argument when the claimant had no opportunity to 
adduce any evidence upon the question of fact. Prince v. Governor- 
General, A.I.R. 1955 Punj- 240. 

1525. ' Sections 39 and 41. —Section 39 allows appeals against 
orders passed under the express provision of the Act itself and not 
against any order passed upon the application of the rules of the C. P. 
Code. The phrase “and from others” in the section refers to orders 
passed under the Act i.e., under the express provisions of the Act. It 
has no reference to appeals which the C. P. Code provides from orders 
passed under the provisions of the Act- Section 39 therefore does not 
take away the right of appeal which is given by the C. P. Code. There¬ 
fore an appeal will lie when an application for restoration made under 
the Arbitration Act is dismissed for default though an appeal is not 
provided under the Arbitration Act itself. Sri Kishen v. Radha Kissen, 
1950 A.L.J. 799. An order passed on appeal under the Arbitration Act 
is subject to revision by the High Court under S. 115 C- P. Code, in 
view of the provisions of S. 39 and 41 of the Act. Lalchand v. Dev Raj, 
A.I.R. 1951 Pepsu, 115; Tirath Singh v. Ishar Singh, 49 P.L-R. 129 = 
A.I.R. 1948 Lah. 50. 

1526. Letters Patent Appeal. —An order under S. 33 of the Arbi¬ 
tration Act which is not appealable under S- 39 of the Act is also not 
appealable under clause 15 of the Letters Patent. The general right; 
of appeal given by cl. 15 is curtailed by the special provisions of S 39 
of the Arbitration Act, which restricts the right of appeal only to the 
cases specified in the section itself. v This section is sufficiently explicit 
to include an appeal under cl. 15 of the Letters Patent as well as the 
provisions of cl. 15 have to be taken under cl. 44 of the Letters Patent 
subject to the legislative powers of the Governor-General in Council it 
must be held that to that extent the right of appeal has been curtailed 
or modified Wright v. Governor-General . 52 C.W.N. 224 ; see also 
A- I. R. 1952 Bom. 229; A.I.R. 1945 Mad. 184. 

1527. Scope of the section. —In Navbat Si?igh v. Baldeo Singh, 9 
Ind.Cas. 666 = 8 A.L.J. 12, the court observed : “In other respects the 
Legislature in enacting the provisions of S. 104(2) does jiot seem to have 
altered the provisions of the old law. It seems to us to contemplate only 
one appeal from an order and not two appeals, as it contended for on 
behalf of the appellant.” See also, Rajendra Prosad v. Upendra Nath . 
27 Ind.Cas. 805=19 C-W.N. 633=21 C-L.J. 174. In Ahmad Yar v. 
Co-operative Credit Society , A.I.A.1926 Lah. 547(1) = 8 Lah.L.J 310 = 
97 Ind.Cas. 288 = 27 P-L.R. 706, the court observed : “It was held hv 
the Calcutta High Court in Gladstone Wyllie v. Joosub Peer , A.I.R. 
1924 Cal. 117 that inasmuch as under S. 15 of the Indian Arbitration 
Act an award when filed is enforceable as a decree (just as in the case 
under the Co-operative Societies Act) all the provisions of the Civil 
Procedure Code applicable to the execution of decrees applied to an 
award so filed. The same view was taken by this Court, in Pokhardas 
v Radhakissin, A.I.R. 1924 Lah. 544.” Under S. 17 after a judgment in 
terms of an award a decree is to follow and no appeal shall lie from 
such decree except on the ground that it is in excess of or not otherwise 
in accordance with the award. Vide section 17 supra and notes there- 
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under. This section cannot apply to a reference to arbitration pending 

at the commencement of the Act. Sadhu Singh v. Ramdeo Singh, 210 
Ind.Cas. 565 = A.I.R. 1943 Pat. 381. 

1528. And from no other. —The words “and from no other” used 
in this section, referred to orders passed under the express provisions of 
the Arbitration Act and not to orders passed under other provisions of 
law, like Code of Civil Procedure. Thus where an order is not an order 
passed under the Arbitration Act but is an order of rejection of plaint 
passed under the provisions of O. 7, R. 11, C. P- Code, section 39 of the 
Act does not apply. Tharpal v. Arpun Singh, 1 (1956) M.B.L.R. (Civ).) 
518 = 1956 M.B L.J. 12,36 = A.I.R. 1957 Madh.B. 22. 

An order passed by the trial Judge extending time for making award 
is not appealable. Legislature has clearly contemplated that the question 
as to whether time should be extended should be left entirely to the 
discretion of the trial judge and the order that the trial judge may pass 
in the exercise of his discretion should be regarded as final. The conso¬ 
lidation of the application made by the respondent for extending time 
with the appellants’ application for setting aside the award cannot give 
the appellant a right to challenge an order, which, under the law, is 
not appealable. Shiv Omkar v. Bansidhar, A.I.R. 1956 Bom. 459 = 58 
Bom.L.R. 3 = I.L.R. (1956) Bom. 100. 

1529. Pleadings if part of award.—When pleadings in the arbi¬ 
tration are specifically referred to in the award, they are to be included 
by the court in the consideration whether there is any error apparent on 
the face of the award. Union of India v. Bakshi Ram, 59 Punj. L.R. 
572 = I.L.R. (1957) Punj. 1210- 

1530. Order holding arbitration clause not applicable, whether 
appealable.—Where the court held that the arbitration clause did not 
apply to the dispute between the plaintiff and the defendants and 
directed that the suit should proceed : Held that no appeal lay. State 
v. Abdul, A.I.R. 1955 All. 673 = 1955 A.LJ. 624 = 1955 All, W.R. (H.C.) 
516. 

1531. Rejection of objection and decree in terms of award by 
same order.—Where the court does not pass a separate order rejecting 
the objection to the award under S. 30, but the court rejects the objections 
and passes a decree in terms of the award by one and the same order, an 
appeal is maintainable against the order. Amarchand v. Mooshabhai, 
A.I-R. 1955 Hyd. 213 = I.L.R. (1954) Hyd. 677. 

1532. Principle.—No appeal lies unless it is given by law. Ripby 
v. Nahapiet, 6 L.B.R. 88 = 5 Bur. L.T. 155 = 17 Ind.Cas. 902- 

1533. Valuation of subject-matter of dispute.—Where the ques¬ 
tion for decision by the trial Court as well as by the High Court was 
whether the award should or should not be made a rule of court, the 
value of the entire property dealt with by the award and not the value of 
any share in the total assets is the criterion for judging the valuation of 
the suit and proposed appeal to Supreme Court. ‘ Jagannath Prosad v 
Ilazari Lai, I.L.R. (1952) 1 All- 878 = A.I.R. 1953 All. 509. 

1534. Forum of Appeal.—Under S. 39 read with S. 2(c) of the 
Arbitration Act, an appeal against an order of the Subordinate Judge, 
Class 1, directing an arbitration agreement to be filed, lies to the Ili»>h 
Court and not to the court of the District Judge. Ndrain Das v. Co-opera¬ 
tive Society, 54 P.L.R. 475 = A.I.R. 1953 Punj. 49- Appeal to a Division 
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Bench against an order dismissing an application made on the original 
side of the High Court for appointment of Receiver of properties out¬ 
side the jurisdiction cannot be justified by contending that s. 39(1) con¬ 
templates an appeal from one court to another and not an inter-court 
appeal. Rebati Ranjan v. Suranjan, A. I. R. 1963 Cal. 642. 

1535. Order giving leave to revoke authority of arbitrator.— 

No appeal lies from an order giving leave to revoke the authority of an 
appointed arbitrator or from an order that the arbitration agreement 
should cease to have effect with respect to the difference referred. 
Pannalal v. Lachmichand, 56 C.W.N. 26. 

1536. Second appeal. —No second appeal lies against an appellate 
order passed under the Arbitration Act. Mam Raj v. Mt. Kishni, 6 
1I.L.R. (Simla) 16 = A.I.R. 1951 Simla 183; A lusafir v. Roysul Huq, 
A.I.R- 1950 Ars. 114. 

1537. Scope of sub-section (1).—There was some conflict of 
opinion whether or not the old section 104 of the Civil Procedure Code 
was applicable to orders passed under the Indian Arbitration Act, 1899. 
In Namsukh Das v. Gajanand, 61 Ind.Cas. 269 = 19 A.L.J. 132=43 All. 
349, the Allahabad High Court held that an order refusing to file an 
award made under the Arbitration Act is appealable under S. 104(1)(/) of the 
Civil Procedure Code. In Kachari Mai Kalyan Mai v. Walli, 85 Ind.Cas. 
341=22 A.L.J. 1031 = A.I.R. 1925 All. 154 = 47 All. 179; the court 
observed referring to section 89 of the Civil Procedure Code : “This 
would mean that unless the provisions of the Indian Arbitration Act, 
1899 are contrary to any of the proyisions of the Second Schedule that 
Schedule must apply to a reference made under the Arbitration Act of 
1899. If that be the case it would follow that the provisions of S- 104 of 
the Civil Procedure Code will apply because the Schedule II is 
governed by that section.” See also, Silaram v. Susil, A.I.R. 1921 
All. 219 = 63 Ind.Cas- 813 = 43 All. 553. But other High Courts, Chief 
Courts and Judicial Commissioners Courts took a contrary view. Vide 
Jivans Mai v. Shahzadahand, A.I.R. 1931 Lah. 66=130 Ind.Cas. 769; 
Campbell & Co. v. Jeshraj, 45 Cal. 520 = 46 Ind.Cas. 687 ; Jainarain v. 
Narain Das, A.I.R. 1922 Lah. 369 = 69 Ind.Cas. 583 = 3 Lah. 296; Sanga 
Pye v. Kunclinnya, A.I.R- 1924 Rang. 47 = 76 Ind.Cas. 525 = 1 Rang., 
661 ; Menghraj v. Langley, A.I.R. 1923 Sind 38 = 81 Ind.Cas. 750=17 
S.L.R- 195 ; Regal Theatre v. Gurcharan, A.I.R. 1937 Lah. 206. By 
the enactment of this section that conflict has been set at rest. Now an 
appeal is competent from all orders mentioned in sub-section (1) though 
there is no appeal from a decree based on the order. Shankar Das v. 
Amirchand, 88 Ind.Cas. 533 = A.I.R. 1925 Lah. 321=7 I.L.J. 91. Where 
a court in refusing to grant extension of time to file an award also super¬ 
sedes an arbitration and sets aside the reference, the order is appealable. 
Chimman v. Brijmohan, A.I.R. 1943 Oudh 117- Certain person made a 
private reference to arbitration. Subsequently they made an application 
to the court under para. 17 (1) of Schedule II, Civil Code, that the agree¬ 
ment to refer to arbitration should be filed in court. That application 
was dismissed but on appeal the agreement was ordered to be filed in 
court. There were three arbitrators. Two of them made one award and 
the third made a different award. The court found that the award 
of majority was bad and refused to make that award a decree of the 
court. Held that no appeal lay from the order of the court- Mul Raj 
v. Tulsi Ram, A.I.R. 1939 Lah. 542 ; but see Ram Jaiuaya v. Devi Ditta, 
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A.I.R. 1916 Lah. 89 = 34 Ind-Cas. 192 = 117 P.R. 1916. Where an 
application for reference to arbitration is made in a pending case, and 
the court, finding one of the defendants unwilling to have the case sent 
to arbitrators, rejects the application, despite the plaintiff’s readiness to 
discharge the unwilling defendant from the array of parties, no appeal 
lies from such an order. Janki Prasad v. Balmukund, 27 Ind.Cas. 721. 
The Arbitration Act applies to Revenue Courts and as the U.P. Ten- 
Act makes no special provision for appeal against decrees or orders passed 
as a result of a reference to arbitration such appeals must be governed 
by the Arbitration Act and not by the provisions of Ss. 263 to 272 of the 
U. P. Act. Section 39 of the Act will govern such appeals. But an 
order revising an arbitration being one not mentioned in S. 39 of the 
Act will not be an appealable one. Ram Khilawan v. Basanti, 1949 
R.D. 89; see also 1944 R.D. 325; 1945 R.D. 315. An order refusing to 
set aside an award on the ground that the application for filing objection 
to the validity of the award was out of time is an-appealable older within 
the meaning of this section. Holuram v. Governor-General, I.L.R. (1946) 
Kar, 459 = A.I.R. 1947 Sind 145. 

Section 14(2) can apply only to a case where the help of the court 
is sought for getting, the award into court by calling upon the arbitrators 
to do it. Where the only relief asked for is the passing of a decree in 
terms of the award filed in court the case falls under S- 17. No appeal 
is provided under S. 39(1) of the Act in case of dismissal of such appli¬ 
cation unless it comes under any of the exceptions, specified therein and 
trie only remedy is a revision petition to the High Court under S. 115 
of the C. P. Code. Puppalla v. Nagidi, 69 Mad.L.W. (Audh.) 163 = A.I R. 
1957 Andh. Pra. 11- 


1538. Clause (i)— Superseding nil arbitration. —This clause cor¬ 
responds to clause (a) sub-section (1) of section 104 of the Code of Civil 
Pioccdure, which ran as follows : “an order superseding an arbitration 
where the award has not been completed within the period allowed by 
the couit. In this clause the words “where the award has not been 
completed within the period allowed by the court” have been repealed. 
So under the old law an order superseding an arbitration where the 
award has not been completed within the period allowed by the court 
was appealable. Bud/i Singh v. Ramnath, 17 Ind.Cas. 388 = 125 P.R. 
19!2 = 251 P.W-R. 1912. Where under para, 17 of the Second Schedule! 
Civil Procedure Code order was made filing an agreement, but on findino 
that arbitrators were not willing to act the court revoke the order of 
reference and dismissed the suit, the order was not applcablc. Hafiz 
Zahur v. Tashm-un-mssa, A.I.R. 1926 All. 55 = 23 A.L.J. 891 =89 Ind.Cas! 
40-1=48 All. 27. In Ram v- Ramzan, 59 Ind.Cas. 676 = 38 P.LR 19°1 
the court observed : “It is clear that the order superseding the arbitration 
was not one which affected the decision of the case with reference to the 
merits of it, and I hold, therefore, that even if the order was wrong the 
error could not be made a ground of objection in the appeal from the 
final decree.” Section 19 enacts “where an award has become void under 
sub-section (3) of section 16 or has been set aside, the court may bv order 
supersede the reference and shall thereupon order that the arbitration 
agreement shall cease to have effect with respect to the difference referred.” 

supersession of arbi¬ 
tration agreement. Clause (a) of sub-section (1) of section 104 refer to 

orders superseded and not to order refusing to do so. Ala Nacru’c v If 

mm Sm, 163 Ind.Cas. 590 = A.I.R. 1936 Rang. 240. No appeal "lies from 

104 
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an order allowing leave to revoke the authority of an appointed arbitrator 
under S. 5 of the Arbitration Act. The order is not an order superseding the 
arbitration such as could be appealed against under this section. Bhaiyala v. 
Sawai Singhal, I.L.R. (1944) Nag. 447 = A.I.R. 1944 Nag. 152. An order super¬ 
seding on the ground that there is no valid reference to arbitration is not an 
order under the Act as it does not come under Ss. 19, 25 or 80 of the Act; 
no appeal therefore lies from such an order. Devi Das v. Mitha Shan . 
205 Ind.Cas. 319=A.I.R. 1943 Pesh. 8. Order passed under section 33 
is not appealable. Abdul Karim v. Klaniram, A.I.R. 1954 Pat. 6. No 
appeal lies to a Divisional Bench from the order of a single judge of High 
Court, A.I-R. 1953 Mad. 395. The judge sitting for hearing revision 
petition is not a different Court from a Division Bench hearing appeals. 
All the judges constitute members of the same court and both are parts 
of the same institution. Accordingly no appeal lies against an order 
passed by a single judge of the High Court under section 115 of the 
Civil Procedure Code whereby a reference to an arbitration has been 
superseded and a suit is directed to be tried. Muthuram Che tt( ir,In re, 
(1953) 1 M.L.J. 142 = 65 Mad.L.W. 9 = A.I.R. 1953 Mad 395. Where a 
party in an application to the court prays that “steps may be «ken unde 
S 14 (2) for having the award filed in court and the court after go l g 
to the matter holds that there was no award at all, the order ^ appeala ^ 
Section 14 (2) requires the arbitrators, when so directed by the court 
file award and the court has to give notices to the parties of the filing 
of the award. This necessarily leads to further steps culminating either 

in a judgment or decree in aaordancc wtth though only the filing 

supersession of the award under S. 19- aoDlication the order 

of the award by the arbitrator is by the P applican'ts and can 

s 39<l >' 

Jagadish v. Sundar , A.I.R. 1949 Pat. 393. 

An order refusing to file an award, as distinct from an order refusing 
to file an arbitration agreement, is not among the appealable orders 
Hence no appeal lies from an order refusing to nle an arbitration award 
under S. 14 (2)- Narayan v. Mohanlal, A.I.R- 1951 Nag. 297. 

1539. Clause (ii)—Award stated in the form of a special case.— 
This clause corresponds to clause ( b) of sub-section (1) of section 104 of 
the Civil Procedure Code, 1908. The parties to a suit agree to refer their 
dispute relating to the properties in suit to the arbitration of two persons ; 
and a chamber Judge’s order was obtained. The two arbitrators differ 
on a question of law arising in the arbitration. The two arbitrators 
each expressed his opinion on the question and refeired it for opinion 
to the High Court in the form of a special case under Civil Procedure 
Code Schedule II, rule 11, and the Indian Arbitration Act, S. 10. It 
was decided by a chamber judge : Held no appeal lay, since the special 
case was in no sense an award. Purshottumdas v. Ramgopal, 12 Bom.L.R. 
852 = 8 Ind-Cas. 171=35 Bom. 130. In the above case Scott, C.J. said: 
“It is conceded that if the arbitrators are merely stating a case for the 
opinion of the court before they have made an award no appeal lies, as 
has been decided, in England with reference to section 19 of the Arbitra¬ 
tion Act of 1889, in In re, Knight and Tabornacle Permanent Building 
Society (1892) 2 Q.B. 613 and In re, Holland Steamship Company and 
Bristol’ Steam Navigation Company, (1906) 93 L.T. 769. It is, however, 
contended that this special case is an aw’ard in the form of a special 
case which the arbitrators were competent to submit either under rule H 
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of the 2nd Schedule of the Civil Procedure Code or section 10 of the Indian 
Arbitration Act, and that an appeal is expressly provided by section 104 
of the Civil Procedure Code. 

“With reference to the scope of section 10(6) of the Indian Arbitration 
Act, it is material to note that in the English Arbitration Act, upon which 
the Indian Arbitration Act was based, there are two sections providing 
for references to the court by arbitrators, namely section 7(b), which 
permits the arbitrators to state an award as to the whole or part thereof 
in the form of a special case for the opinion of the court, and section 
19, which permits them to state, in form of a special case for the opinion 
of the court, any question of law arising in the course of reference. It 
appears to us, that the legislature in framing section 10(5) of the Indian 
Arbitration Act has deliberately followed the wording of section 19 of 
the English Act and in framing rule 11 of the 2nd Schedule of the Civil 
Procedure Code has followed the wording of section ‘7(b) of the English Act. 

“According to the decision of the Court of Apfeal in 
England in In re, Knight and Tabornacle Permanent Building Society, 
sufrra and In re Kirlileathan Local Board and Slochton & Middles Borough 
Water Board, (1893) 1 Q.B. 375, an appeal lies from the opinion of the 
court expressed upon an award stated in the form of a special case, and 
that is provided for by S. 104 of the Civil Procedure Code. 

“Now, the special case discloses a difference of opinion between the 

arbitrators, and there has been no reference to any umpire.The 

special case is in no sense an award.There is, therefore, no award 

which can be adopted by the court by the mere expression of its opinion, 
and the case can only be. as it expressed to be in clause 14, a statement 
of question of law for the opinion of the court- 

“We arc of opinion that this is not a case which falls under rule 11 
of the 2nd Schedule of the Civil Procedure Code ; but that it falls under 
section 10 of the Indian Arbitration Act in so far as it relates to the 
agreement which was not the subject of the courts' order of the 16th July 
1909 ; and that, therefore no appeal lies." 

1540. Clause (iii)—modifying or correcting an award. —The 
provision in this clause that an appeal shall lie from an order modifying 
or correcting an award, does not confer an unrestricted right of appeal ; 
and when an order has been made modifying an award, the validity of 
the whole award cannot be railed in question in an appeal prefetred 
against the order, but the appeal is allowed against the order only in so 
fai as it modified the award. Rajhans Sahay v. Soorja Lai, 15 Ind.Cas. 
519= 17 C.W.N. 617 ; Kalu v. Kahir, 13 P R. 1905 = 33 P.L.R.=45 P.W.R. 

1906 ; Tejfyal Maneari v. Kedar Nath, A.I.R. 1939 Pat. 598 = (1939) 
P.W.N. 703 = 20 Pat.L.T. 700. The appeal must be limited to the 
modifications and corrections only and no other grounds can be urged 
in the appeal. Kaihabad v. Khambata, 124 Ind.Cas. 339 = 31 P.L.R. 
668 = A.T.R. 1930 I.ah. 20 : Chulam lilani v. Muhammad Hassan, 25 
P R- 1902 (P.C.) : Guranditta v. Pahkar Ram, A.I.R. 1927 Lah. 362 = 8 
T.ah. 693; Bansi Lai v. Go(,al I.al, A.I.R. 1933 Lah. 139=141 Ind. 
Cas. 72 = 34 P.L.R. 34. Where the appellant being misled by the 
only reported decision on the point preferred an appeal from a decree 
based on a modified award, it may be converted into an appeal from the 
order modifying the award. Nihnoni v. Dahshitieswar Pal 138 Ind Cas 
848 = 36 C.W.N. 1069 = AT.R. 1932 Cal. 713. 

1541. What amounts to correcting or modifying an award.— 
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Where the court directs the office to make necessary adjustment in the 
award as agreed to be the parties and an abjection is taken to the amend¬ 
ments made by the office, the order deciding the objection is not open to 
appeal and being an interlocutory order is not open to revision as well. 
Ram Gopal v. Ram Shankar , AIR. 1941 Oudh 598 = 1941 O.W.N. 1077 = 
(1941) O.L.R. 695 = 196 Ind.Cas. 496. In the above case, the court obser¬ 
ved : “The appellant contends that he is entitled to appeal under s. 
104, Clause ( c ) which provides for an appeal from an order modifying or 
correcting an award. The order dated 15th November, 1937, it not in 
our opinion an order modifying or correcting an award. It is only an 
order deciding an objection made by the plaintiff to the amendment of 
the award made by the office. The order of the 12th July directing that 
necessary adjustment be made in the award might have been an order 
correcting or modifying an award had it been passed separately from the 
order directing that a decree be prepared in terms of the award.” Where 
a decree is passed in terms of an award but costs are refused, the order 
in effect modifies the award of the arbitrator and is appealable but there 
is no right of Second appeal. Mani Lai v. Sajjad Hussain, 13 O.L.J. 144 
= 93 Ind.Cas. 272 = A.I.R. 1926 Oudh 370. See also, Ananta Ram v. 
Gurdit Mai, 27 P.L.R. 541=8 Lah.L.J. 460 = 91 Ind.Cas. 336 = 7 Lah, 327 
= A.I.R. 1926 Lah. 519. 


1542. ^ Clause (iv) Filing or refusing to file an arbitration agree- 

y" ls c . . use corr esponds to clause (d) of sub-section (1) of section 
104 of the Civil Procedure Code. The provisions of this sub-section 
are general and are not restricted to refusal to file an agreement on any 
particular grounds. Where the agreement was rejected on the preliminary 
question of jurisdiction, held, that the order was appealable. Nihal 
Chand v. Jai Ram Has, 132 Ind.Cas. 218 = 32 P.L.R. 464 = A.I.R. 1931 
Lah. 673. An order filing an agreement to arbitrate presented by certain 
parties in a suit and making an order of reference thereon is appealable 
under the old as well as under the new Code of Civil Procedure. 
Venkatanchellam v. Runigiah, 10 M.L.T. 248 = (1911) M.W.N. 249=12 
Ind.Cas. 372 = 36 Mad. 353. In the above case the court observed : "The 
learned vakil for the respondent took the preliminary objection that 
under the old Civil Procedure Code, no appeal lay against such an, 
order and that, although the order was passed after the new Code came 
into force yet, inasmuch as the objection to file was presented under the 
old Code, section 104(d) of the new Code cannot be given retrospective 
effect. It is unnecessary to discuss the somewhat knotty point involved 
in the latter part of this contention, inasmuch as we are clearlv of opinion 
that there was a right of appeal even under the old Code. This is laid 
down by their Lordships of the Privy Council in Ghulam Khan v. 
M'uhammad Hassan, 29 Cal. 167 (P.C.) = 20 I.A. 51=25 P.R. 1902 = 4 
Boni.L.R. 161=6 C.W.N. 226=12 M.L.J. 77, which has been followed 
by a Full Bench of this court in Tallenpragodda v. Sarbaya, 9 M.L.T. 
251=21 M.L.J. 263 = 2 M.W.N. 151=9 Ind.Cas. 173 and also in Thiruven- 
godathingar v. Vaidianathan Iyer, 29 Mad. 303. This latter case deals 
with an order filing an award under section 525 of the old Code of Civil 
Procedure (paragraph 20 of Schedule II). But orders on such an applica¬ 
tion under section 523 (paragraph 17 of Schedule II) are dealt with on 
the same footing by the Privy Council in Ghulam Khan v. Muhammad 
Hassan, supra and the opinion is expressed that the order in each case 
is a decree. If a decree, it is indisputably appealable.” 
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Where an application for reference to arbitration is made in a 
pending case and the court, finding one of the defendants unwilling to 
have the case sent to arbitrators, rejects the application, despite the plaintiff’s 
readiness to discharge the unwilling defendant from the array of parties, 
no appeal lies from such an order of rejection. Jcinki Prasad v. Balmakund. 
27 Ind.Cas. 721. In the above case the court observed : “The learned 
counsel for the appellant has tried to convince me that the order against 
which he is appealing is one falling under section 101, sub-section (1), 
clause (d), but that cannot be so. It seems to me perfectly clear that 
the order referred to in clause (d) is an order passed in proceedings taken 
under paragraph 17 of the Second Schedule to the Code of Civil Pro¬ 
cedure, that is to say, a case in which the parties having agreed out of 
court to submit a case to arbitration the court is asked to file the agree¬ 
ment. Then again it is said that the order was one under section 101, 
sub-section 1, clause (e),but here again the appellants arc met with the 
difficulty that a suit as is described in clause ( e) pre supposes that there 
has been an agreement to refer.” Where an agreement was filed in court 
and after that the parties agreed to refer the matter to arbitration again 
and subsequently the arbitrators’ award was set aside by the court on the 
ground of misconduct, no appeal is competent under this clause. Sham- 
suddin v. Muhammad Hussain, 68 P.W.R. 1916 = 33 Ind.Cas. 494. In a 
suit for determination of standard rent of premises referred to arbitrator 
a decree of court in terms of award has the effect of an order filing the 
award and is appealable, Rewa Chand v. K. C. Kappor, A.I.R. 1964 
Ajmer. 9. An order of the court filing an arbitration agreement is 
appealable, and if bv the time the appeal is instituted nothing practical 
has been done by the arbitrator and no aw r ard has been given the right 
to appeal is not affected bv what happens subsequcntlv. Shiv Ram v. 
Rakha, A.I.R. 1951 Pcpsu. 45 = 6 P.L.R. (Tepsu.) 13. 


1543. Clause (v)—Staying or refusing to stav legal proceedings 
where there is an arbitration agreement.—This clause corresponds to 
clause (e) of sub-section (1) of section 104 of the Civil Procedure Code. 
This clause relates to an order passed under s. 34 of the Arbitration Act. 
is complete in itself and is not affected by rules as to appeal laid down in 
the Code. Punjab Marwari Chamber v. Ram Alai, 132 Ind.Cas. 850 = 
A.I.R. 1931 Cah. 644. See also. Karha v. Wali, 22 ATJ. 1031. Undcr 
thjs clause an appeal lies from an order granting or refusing stav of a 
suit, where there is an agreement to refer ro arbitrator whether under 
Civil Procedure Code or under the Arbitration Act. Kndumal v. Volhart 
Bros., 12 S.L.R. 34 = 48 Ind.Cas. 434. Where the court below did not 
approach the question of defendants’ willingness for arbitration from 
the correct point of view, the High Court can interfere with the discre¬ 
tion exercised bv the court. Union of India v. Sri Nath, 1957 B.C.T.R. 
234= A.I.R. 1957 Pat 697. Where the discretion has been exercised bv the 
trial court in a manner which cannot be considered to be arbitrary, the 
appellate court will not interfere with a decision which is neither 
injudicial nor otherwise improper, even where the appellate court mi«»ht 
have come to a different conclusion. As regards the interpretation "of 
the terms of an arbitration agreement, it is proper for the court to decide 
Union of Jndia v. Nara\an, T.T..R. M957) Punj. 1576 = 59 Puni I R 

413 = A.I.R. 1958 Punj. 24: see also ^1893) 1 Ch. 228; A.I.R 1048 r-,1 
257 : M913) A.C. 241. An arbitration agreement is to be construed 
according to its language and in the light of circumstances in which it is 
made to determine if the dispute is covered bv it. Punjab v Maji 
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1957 Punj. 223 ; (1947) 2 All. E.R. 265 ; (1886) 


830 

Punj. L.R. 567 = A.I.R. 

84 L.T. 596. 

The matter of stay is entirely within the discretion of the court, and 
if that discretion has been exercised in accordance with the well estab¬ 
lished principles governing such cases, there is no reason for the High 
Court to examine too nicely the reason given by its courts below in 
support of its order refusing to stay the suit. Central v. Brijnath, A.I.R. 
1956 Nag. 61 = I.L.R. (1955) Nag. 686=1956 Nag. L.J. 529 = 1956 M.P.L.J. 
37 For further notes on this topic vide notes under section 34 under 
topics “Appeal” and “Court of appeal when can interfere,” supra. 

1544. Clause (vi) Setting aside or refusing to set aside an award.— 

This clause has been substituted for clause (vi) of sub-section (1) of sec¬ 
tion 104, under which an appeal lay against an order filing or refusing 
to file an award in an arbitration without the intervention of the court. An 
appeal was competent against an order filing an award in arbitration 
without the intervention of the court even after a decree is made upon 
the awaid. Khetranath v. Ushabati, 22 Ind.Cas. 391 = 18 C. W. N. 381. 
In that case the court observed : ‘In two cases in this court, an appeal 
was held to lie against an order directing the award to be filed notwith¬ 
standing that a decree had been made in accordance with the award. 
See Ganesh Narayan Singh v. Malida Koer, 10 Ind.Cas. 450=13 C.L.J. 
399 and the case of Sabitri Debi v. Promoda Prosad Chatterjee, 19 Ind. 

Cas. 941.The decree based upon the award is no doubt final if it 

is in accordance with the award but the validity of the decree depend on 
the validity of the order directing the award to be filed, and if the latter 
is set aside the decree must be declared inoperative.” See also, Kesho Lai 
v Laxman , A.I.R. 1940 Nag. 386 = I.L.R. (1940) Nag. 659 = (1940) N.L.J. 
393 ; Badri v. Ram, 14 O.L.J. 481= A.I.R. 1931 Oudh 345; Ramdas v. 
Ram samp, 119 Ind.Cas. 236 = A.I.R. 1929 All. 799; Mahomed v. Abdul , 4 
Pat. 670 = A.I.R. 1925 Pat. 810; Lachmi v. Sheo Nath, 42 All. 185=18 
A.L.J. 78 = 54 Ind.Cas. 443; Hari Kumar v. Lakshmi Ram , 35 Ind.Cas. 
833 = 14 A.L.J. 481 =38 All. 380; Jagat Pande v. Sarzuan Pande, 47 All. 
743 = A.I.R. 1925 All. 404 = 23 A.L.J. 440 = 88 Ind.Cas. 76; Soudamtnt 
v. Gopal Chandra, 28 Ind.Cas. 557 ; Ghulam v. Halima, 21 Ind.Cas. 
298 = 310 P.L.R. 1913 = 176 P.W.R: 1913; Ramditti v. Amar Singh, 10 
Ind.Cas. 512 = 12 P.R. 1912. So under the repealed clause an appeal 
was competent against an order setting aside or refusing to set aside an 
award in an arbitration "without the intervention of the court. The 
words "without intervention of the court” in section 104(1) (/) ° T ,e 
Civil Procedure Code, refer only to those proceedings which are taken 
under paragraphs 20 and 21, and not to proceedings taken under 
paragraphs 17 ta 19- of the 2nd Schedule to the Civil Procedure Code. 
Therefore a decree, passed in accordance with an award, as the result 
of proceeding under paragraphs 17 to 19 is not appealable. Ja gar. path 
v. Nona), Chnd. 16 Ind.Cas. 996. See also. Thelamal v. Dhana Mai, 60 
Ind.Cas. 590. But there was a conflict of opinion whether an appeal 
lay against an order of refusal to file an award under the Indian Arbitra- 
tion Act In G P. Gunnis v. Amanmal Tulsidas , 79 Ind.Cas. 920 = A.I.R. 
1925 Sind 218 = 5 S.L.R. 61, the Sind Judicial Commissioners Court held 
that no appeal lay against an order under the Arbitration Act, setting 
aside for refusing to set aside an award. See also, Kewalram 
5 SLR 61 = 10 Ind.Cas. 211 ; Ghumanmal v. Doval Kanji, 1 
Campbell v. Jeshraj, 45 Cal. 502 = 46 Ind.Cas. 682; Jamarain 
c^iCaLR, 1922 Lah. 369 = 3 Lah. 296 = 69 Ind.Cas. 583; 


v. Donald. 
S.L.R. 86 ; 

v. Narain- 
Ripley v. 
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Nahapat, 17 Ind.Cas. 902 = 6 L.B.R. 88 = 5 BurL.T. 155. But in the 
case of Abdas Shakur v. Muhammad Yusuf„ 62 Ind.Cas. 426=43 All. 
456, the High Court of Allahabad allowed an appeal from the District 
Judge of Cawnporc, refusing to file an award. See also, Nain SuJth Das 
v. G ajanand, 43 All. 348=A.I.R. 1921 All. 273 = 19 A.L.J. 132 = 61 Ind. 
Cas. 269; Kachan Mai v. Wali Muhammad , A.I.R. 1925 All. 154 = 22 
A.L.J. 1031 =85 Ind.Cas. 341. An order refusing to file an award on 
the ground that there was no award to file under para. 15 of Schedule 
II is not appealable. Shidgonda v. lihimgonda, A.I.R. 1935 Bom. 78 = 
36 Bom.L.R. 1222 = 154 Ind.Cas 332- But' order setting aside an award 
though not appealable can be taken as a ground in appeal if it amounts 
to a defect or inequality affecting the decision of a case. Harbhajan v. 
Meiva Singh, A.I.R. 1928 Lah. 753 = 110 Ind.Cas. 748. So an order of a 
court setting aside an award on the ground of its invalidity on account 
of misconduct of the arbitrators was appealable. Ram Autar v. Deohi , 
29 Ind.Cas. 411 = 13 A.L.J. 653 = 37 All. 456. So it is clear that no direct 
appeal lay from an order setting aside an award or refusing to set aside 
an award. Narpat Rai v. Debt Das, 9 Ind.Cas 385 ; Munshi v. Gulzar 
29 C.W.N. 795 = 95 Ind.Cas. 773 ; liehari Lai v. Khan Chand, 47 lnd. 
Cas. 171. The Civil Justice Committee in para, 22 of Chapter 12 of 
their report said : “It would appear that an order setting aside aij 
award under paragraph 15 of the Second Schedule to the Code may result 
in unlimited litigation notwithstanding the provisions of section 104, 
sub-section (2) ot the Code. The summary given below of proceedings 
which arose out of an order of the Munsif of Fatehpur in the Cawnporc 
Judgeship is well worth study. We are told that the properties involved 
are two shops worth about four to five hundred rupees. The litigation 
as will be seen arose from the circumstances that an arbitrator who had 
been given time till 30th Januaiy 1915 filed his award or the 31sl ‘The 
correctness of the order setting aside his award as made out of time was 
canvassed on appeal from the Munsifs’ decree in the suit. The case has 
taken seven years and is now before the High Court of Allahabad. The 
case is not uninstructivc as regards some of the points discussed in the 
chapters of the report which deal directly with appeals’.” 

Under s. 39, while an appeal lies against an order refusing to set 
aside an award, no appeal lies against an order refusing to modify or 
correct an award, though an appeal does lie against an order modifying 
or correcting an award. It therefore follows the High Court cannot in 
appeal order refusing to set aside award, consider the point raised by the 
Appellant that the court below should have gone into the question 
whether the award should be modified or not. Mahomed v. Subramanyam , 
A.I.R. 1957 Mys. 78. Where in an appeal it is found that it is not 
maintainable in respect of a part, the appeal in respect of that part 
cannot be treated as revision. It is not appropriate to deal with a part 
of the matter as an appeal and another part on the footing that it comes 
under revision. Ibid. 

There is a distinction between an appeal under s. 39 of the present 
Act against an order passed under s. 30 and an appeal against decree 
passed under s. 17 of the Act. Section 39 is a specific provision which 
provides for an appeal against certain orders of the court, one of which 
is an order refusing to set an award. The scheme of the Act provides 
that an appeal shall lie against tlie orders enumerated in s. 39 and from 
none others on the one hand, and that no appeal shall be against a 
decree which is made in accordance with an award. The grounds on 
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which an appeal is allowed against an order refusing to set aside an 
award are limited and the merits of the litigation between the parties 
cannot be raised. The provisions of section 17 merely state that..where 
a court refuses to set aside the award it shall pronounce judgment in 
accordance with it with a decree following, and no appeal shall lie 
against such a decree. Indian Minerals v. Northern India, A.I.R. 1958 
All. 692. 

Held that the court’s refusal to hold that the respondent had notice 
of passing of the award did not amount to setting aside the award, and 
that as the question whether a decree should be passed in terms of t e 
award was pending adjudication before the lower court, it could not be 
said that there was any order by which the award had been set aside. 
The provisions of section 39(1) (vi) of the Act were not therefore, 
attracted and no appeal lay from the order Balakrtshna v. Karumutha 
MOW 1 M.L.T. 293 = A.I.R. 1956 Mad. 396. Order of refusal to set 
aside an award under consolidation of Holding Act is appealable. Sarju 
Pro!ad v CM1 Judge, 1959 A.L.J. 382=1959 All. W.R. (All) 352=AXR. 
1050 All 717 It is quite true that a ground of law, paiticulaily one 
which goes to legal validity of the entire prodeedings, can be taken for 
the first time at any stage, but when a party has raised such a gro'.nd 
in the trial court and then deliberately abandoned it he cannot be 
allowed to raise again before the court of appeal. Prem Chand v. 
Fort Gloster, A.I.R. 1959 Cal. 620. 

An appeal lies against an order refusing to set aside an ex parte 
decree passed in an application under Schedule II, para 20 of the Civil 
Procedure Code. The allowing of shell an appeal involves setting aside 
not only the ex parte decree but also the order filing the award i.e., all 
the ex parte proceedings. Selvarayan v. Amalorpavanadham, A.I.R. 1928 
Mad. 969 (2) = 55 M.L.J. 262. Section 104(1) (/) contemplates only final 
order and an order remitting an award to the arbitrators with the direction 
that they should make a fresh award in compliance with the 
of reference does not amount to refusal to file an award under 5 . 
and is not appealable. Fazal Din v. Dial Singh, A.I.R. 1926 La . — 

96 Ind.Cas. 779. An appeal is competent under s. 104 sub-section , c < 

(/) of the Civil Procedure Code, from an order filing an award, and me 
mere fact that no express order filing the award was ma e, oes 
.away the right of appeal as against the order. The rig , for 

the legislature cannot be defeated by the absence of an ex P _ 
filing the award. Shanher Das v. Amir Chand. 7 Lah.L.J. 91 - <I- 
|466 = 88 Ind.Cas. 533 = A,I.R. 1925 Lah. 321. Wheie an older directing an 
award to be filed and a decree in accordance with the award ™^re not sepa 
lately passed but the court disposed of the whole case by 

that the appeal was in substance an appeal from an ■ P or <Jer directing; th 
nwarrl to be filed and as such was competent. Jagat Pande v. Saswan 
2 S ALT 440 = 88 Ind.Cas. 376 = 47 All. 743 = A.LR. 1925 All. 
404. Order refusing to set aside an award on the ground that application 
for filing objections was out of time is appealable. Holaram v G O n 
Council AIR 1957 Sind 145. In the above case it was held that the 
knowledge of the filing of an award acquired in a way other than that laid 
down bv s 14 cannot be deemed to be proper service of notice of the 
award and statutory provisions relating to service of a notice of the filing 
of the award upon a party cannot be dispensed with because it has been 
established that a party had a notice of the filing of the award in some 
way or another, otherwise not in accordance with s. 14. Whatever may 
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be the reasons for the court not setting aside the award, the order still 
remained an order refusing to set aside the award, as such an appeal lay 
under s. 39(l)(vi). Swastika v. Union of India, 55 P.L.R. 137=A.I.R. 1953 
Punj. 129 ; see also Bholanath v. Chandrasekar, A.I.R. 1950 Cal. 53 ; 
Sheocharan v. Sanichar, 26 Pat. 115; Khetranath v. Ushabala, 18 C.W.N. 
381 ; Trailokya v. Sukumar, 11 C.W.N. 1934 ; Alofizuddin v. Alimnddin, 
A.I.R. 1950 Ass. 191. An appeal against a decree passed in a suit for 
enforcement of an award is maintainable under S. 39(1) (vi) of this Act, 
where in the defence filed in the suit by a petition of objection the defendant 
expressly made a prayer that the award be set aside. On the face of that 
petition it cannot be said that there was no prayer in the suit for setting 
aside of the award and in that view of the matter the court's decree 
overruling the defendant’s objection and decreeing the plaintiffs’ suit is 
substantially one refusing to set aside an award. Hmd Constructions v. 
Divarha Nath. 55 C.W.N. 248 ; An order passed by the High Court in 
appeal rejecting the defendant's objection to the award and making the 
award a rule of the Court and directing a decree to be prepared in 
accordance with the award is an order which amounts to one refusing 
to set aside the award and is as such appealable under s. 39(1) (vi). Kanpur 
Nagar IMahapaUka v. Narain Das, 1963 All. L.J. 179 = A.I.R. 1964 All. 25 
Where an application under S. 14(2) is dismissed by the court on the 
giound that the award alleged to have been made was not true and that 
there was no arbitration as alleged, the order is an order setting aside 
the award, as one refusing to act on the award, or as one refusing the 
relief sought by the applicant, and hence an appeal lies against such 
order, under section 39(i) or (vi) of the Act. Jagchsh v. Sunder, 27 Pat. 
86 = A.I.R. 1919 Pat. 393. 


The award was filed in trial court under s. 14 and objections are 
invalid. Objections arc hied and the court adjudicated on those objec¬ 
tions and dismissed the application for filing the award. The order amounts 
to an order setting aside the award and hence appealable. Nawab Sycd 
v. Nawab Askari, A.I.R. 1959 All. 777 = I.L.R. (1959) 2 All. 328. Where 
no party filed objection praying for the setting aside of the award, no 
cjuestion of refusing to set aside can arise anti theiefore no appeal is 
maintainable under s. 39 (i)(vi) which allows an appeal against an order 
refusing to set aside an award, against the order of the court ordering 
the award to be filed. Nilkanla v. Kasinath, A.I.R. 1962 S.C. 666 = (1962) 
1 S.C.J. 88 ; See also, Sitarani v. Balkaram, 1963 M.P.L.J. (Notes) 23 
Union of India v. Praiap, A.I.R. 1961 Asam 141. 

15-4-5. Ss. 17 and .19 Order remitting an award.—There is no 
light of appeal against the older of the court remitting the award to the 
arbitrator. I he court lias jurisdiction to remit an award, only on the one 
of grounds specified in S. 16 and under no other ground. Where, therefore 
the court remits an award on any ground other than those specified in 
S. 16 such an order will be without jurisdiction. In such a case one of 
1 he grounds on which a revised award can sought to be set aside is that 
it was the result of an invalid order of remittal. And on this view an 
an appeal from the decree based on the revised award is competent R T 
Pern rial v. John, 72 Mad.L.W. 609 = I.L.R. (1959) Mad. 859 = A I R I960 
Mad. 43 ; Hiralal v. Kashrnnal 1959 M.P.L.J. (Notes) 23 ; see the above first 
noted case in connection with Ss. 16 and 17, where it has been held that the 
procedure to be followed when revised award is received by court* after 
it was remitted under S. 16 is not clear. See als oAbdul v Besant \ T n 
1955 AH. 678 = 1955 AU L J. 504. An order dismissing 'an application' 
for filing an award under s. 1 / as being not maintainable is not one covered 
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by any one of six clauses. Nazvabzada v. Nawabzada, I.L.R. (1963) 2 All. 
289 = A.I.R. 1964 A11.185 = 1963 All.L.J. 581. 

1546. Ss. 39, 14—Order held amounted to seeting aside an award 
and is appealable. —An application under S. 14 was filed in the trial court. 
The award was filed in court as a result of that application, and objection 
to the said award was invited. Thereafter one of the parties filed objec¬ 
tions another court adjudicated on those objections after going into the 
matter. The court finally dismissed the application for filing the award. 
Held, that the order of the trial court amounted to an order setting 
aside the award and would therefore be appealable. Nawab v. Nawab, 


A.I.R. 1959 All. 777. 

1547. Re-eonstruction—lost record. —There is an inherent power 
in every court to reconstruct its own records, which are lost or destroyed 
by accident. An award of arbitrator which is filed under S. 14, into 
court is a part of court record. So also the copy of the award which had 
been accepted by the courts below as being a true copy of the award was 
ordered to be treated as the original itself by reason of the reconstruction. 
The refusal to reconstruct the award and pass a decree in terms thereof 
amount to setting aside an award and an appeal lies therefrom. Kattarn v. 
Irrinki, (1957) 2 Andhra W.R. 280. 

1548. Objections not taken in trial court cannot be taken. —An 
appeal from the order of the trial disallowing objections taken to 
the validity of the award must ordinarily be confined to such objections 
as has been taken in that court and to no other. The position might 
be different if the appeal is preferred from the whole decree passed in 
terms of the award. Aladan Lai v. Nabi Baksh, A.I.R. 1947 Lah. 177. 

1549. Failure to appeal against order rejecting application—-‘Res 
judicata 9 . —Where an application raising objections to an award and 
praying that it may be set aside is rejected, the order is in effect a refusal 
to set aside the award and is appealable under clause (yi) of this section. 
The consequence of not appealing against such an order would be that 
it would operate as res judicata and bar a revision a S a " 1 ^. t c e ^5 re ^ 
terms of that award. Beni Madho v. Ram Autar, (194a) 


203 = 1945 R.D. 425. 

1550. Powers of court of appeal. —In an appeal against it order 
refusing to set aside an award and passing a decree in terms of the award, 
the decision of the arbitrators given on points referred to him cannot 
be reviewed at large and the appellate court cannot construct an award 
for the arbitrators. All that it has to see whether an award can be chal¬ 
lenged on the ground of excess of jurisdiction, incompleteness or miscon¬ 
duct as understood in law. Chouimal v. Ram Chandra, I.L.R. (1955) 
Nag. 126 = A.I.R. 1955 Nag. 126. In an appeal against an order direc¬ 
ting an award to be filed, the court of appeal would be acting with 
material irregularity if it acted as a court of appeal from the arbitrator. 
The powers of such court or of the court first i ns tance are limited having 
been confined to the grounds mentioned in para:*1f or .para. 15 and where 
there is no suggestion that any of the grounds mentioned in para. 14 apply, 
the first court shall order award to be filed, and the court of appeal 
cannot interfere with such an order. Tulsiram v. Jhanahlal, A.I.R. 1936 
Nag. 197 = 19 N.L.J. 151= I.L.R. (1936) Nag. 44 = 165 Ind.Cas. 556, See 
also, Shiarn Lai v. Purshottom Has, A.I.R. 1920 All. 45 = 58 Ind.Cas. 
5851_42 All. 277 = 18 A.L.J. 241 ; Adams v. Great North of Scotland Ry. 
Co (1891) A.C. 31. The effect of section 104(l)(f) the Civil Procedure 
Code is to give a right of appeal against the decision of the court whether 
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- there is no appeal against that order, because none ts provitieu ior 
he statute, it is competent for the aggrieved party to plead 'Regular y 
he remittal in an appeal against the order of the court upholding 
award. Vengu Ayyar v. Yegyam Ayyar, A.I.R- 19ol Mad- • 


5. 39] ArrtALAULt 

the award should be filed or not. A court dealing with an application 
to file an award has ho power to go into the merits of the d ^isio 
contained in the award. It is clearly limited to the three q ues “J?ns 
whether there has been a reference whether there has been an aw. 
and whether any ground such as is mentioned in paragrap 
the Second Schedule to the Civil Procedure Code, has been proved^ 

A la u n p Tun v. Mauns Vo, 76 Ind.Cas. 504 = 1 Rang. 265 = A.i.K. 

Rang 190. See also, Abdulla v. Bahvan, A.I.R. 1935 Pesh. 69— > J 
Cus^O 90 No court is entitled to add to the grounds of remittal set 
forth in S 16 and where the order of remittal is made on grounds not 
provided therein, the remittal must accordingly be held to be invalid. 
Since there is no appeal against that order, because none ts provided for 

by the 
of the 

1551 # s. 39(2)— Appeal to Supreme Court Application f 
leave under.— Section 39 cannot confer any jurisdiction on the Supreme 
Court which that court does not possess under the Consitution itself. 
The section mentions His Majesty in Council and it has now been adopted 
so as to substitute a reference to the Supreme Court. But the sectioil 
has only been "adopted/’ which means it has been brought into confor¬ 
mity with the Constitution. The Indian Parliament has not yet legislated 
and conferred some further jurisdiction on the Supreme Court. I* lcle ' 
fore, the petition purporting to proceed under the provisions of the 
Arbitration Act for a certificate of High Court for leave to appeal 
Supreme Court is misconceived. Union of India v. Natend, C.L.J. 

160 = A.I.R. 1955 Cal. 257. 

1552. Sub-section (2). —This sub-section corresponds to sub-section 
(2) of section 104 of the Civil Procedure Code. This section refers to 
appeals to High Courts in British India and docs not forbid appeals to 
His Majesty in Council when they comply with the conditions laid down 
in Ss. 109 and 110 of the Civil Procedure Code. Mahabir Singh v. Lain 
Ambika, 148 Ind.Cas. 1202=11 O.W.N. 577 = A.I.R. 1934 Oudh 291. A 
decree is in accordance with an award within the meaning of para. 16, 
Schedule II, if it is in accordance with the award as modified under para. 
12, though it may not be in accordance with the original award. Para. 
16 lays down that the court shall proceed to pronounce judgment accor¬ 
ding to the award. When an award is modified tinder para. 12, the 
only award according to which the judgment can be pronounced is the 
modified award. No second appeal therefore lies from the decree on 
such award there being no decree in excess of the award. Mazhar Ali v. 
latch Din, A.I.R. 1930 Lab. 219=120 Ind.Cas. 673 = 31 P.T.R. 337. The 
prohibition against a second appeal from an order filing or refusing to 
file an award contained in S. 104(2), Civil Procedure Code is not removed 
even though the validity of the reference to arbitration itself is challen¬ 
ged. Trailakya Nath v. Sukutnar, 44 C.W.N. 1034. No appeal lies 
against the appellate order of the District Judge dismissing an application 
for filing an award. Brij Lai v. Rosan Lai, A.I.R. 1929 Lah. 507. No 
second appeal is competent against appellate order passed under clause 
(f) section 104 (1). Alurntaz Ali v. Allah Banda, 92 Ind.Cas. 600. The 
decision of the court of first instance under sub-section (1) is only an 
order and not a decree. So where an appeal was preferred under S. (1 )('/>. 
a further appeal was prohibited by the terms of S. 104, subsection (2). 
Ahmed Din v. Atlas Trading 66 P.R. 1915 = 146 P.W.R. 1915. Sec also, 
Makyang v. Shioe Thin, 7 L.B.R. 277 = 25 Ind.Cas. 7=8 Bur.L.T. 44. 
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The appellate order of a District Judge upholding the modification of 
an award is final and not appealable. Nanak 'Chand v. Ramkishen, 
A.I.R. 1933 Lah. 139=141 Ind.Cas. 72 = 34 P.L.R. 34. Sub-section (2) 
was intended to take away any right of appeal which was given under 
any other enactment and therefore the right of appeal given by cl. 15 of 
the Letters Patent is by necessary implication taken away by S. 39 (2) 
of the Arbitration Act. After the enactment of S. 39 (2) there is con* 
sequcntly no further right of appeal under the Letters Patent when a 
single judge of the High Court disposes an appeal under 39 (1) of the 
Arbitration Act. Maclhavdas v. Vithal Das , I.L.R. (1952) Bom. 570 = 
54 Bom.L.R. 94 = A.I.R. 1952 Bom. 229 ; but see Banwari Lai v. Board 
of Trustees, A.I.R. 1949 East Punjab 165 ; Hanuman Chander v. Jaisaram, 
19 P.L.R. 230 = A.I.R. 1948 Lah. 64. S. 39 is a specific provision which 
provides for an appeal against certain orders of the court, including an 
order setting aside an award, and cl. (2) provides that no second appeal 
lies fiom an order passed in appeal under this section. There is a clear 
distinction between an appeal from an order as mentioned m S. 39, and 
an appeal against a decree as mentioned in S. 17 of the Act. Where the 
first court found that the award was not invalid and pronounced judg¬ 
ment in terms of the award, but on appeal the award was held invalid, 
no second appeal would lie against such an appellate order. Sheocharan v. 
Sanichoo, 26 Pat. I1=A.I.R. 1948 Pat. 207 ; see also Mamraj v. Mt. 
Kishni, 6 D.L.R. (Simla) 16 = A.I.R. 1951 Sim. 183. 

Where the court neglects to pass an explicit order filing the award 

and passes a decree upon the award an aggrieved party can only appeal 

from the whole decision. Such an appeal must be treated as an appeal 
from an implied order filing the award even though a decree upon the award 
has already been passed. The appellate order in such a case falls within 

the purview of S. 104(2) C.P.C. Trailakhya v. Sukumar, A.I.R. 1941 Cal. 

202 = 44 C.W.N. 1034 = 1.L.R. (1940) 2 Cal. 551 = 194 Ind.Cas. 610. No 
appeal lies from a decree made in accordance with an award by a Munsif 
on the ground that the reference to arbitration was without jurisdiction ; 
nor does a second appeal lie to the High Court in such a case. Parties 
are entitled to ask the High Court to interfere under S. 115 C. P. Code, 
and set aside an order made by an appellate court without jurisdiction. 
Achiram v. Babur Ali, I.L.R. (1944) I Cal. 619 = A.I.R. 1945 Cal. 156 = 79 
C.L.J. 123. In delivering the judgment in the above case the court 
observed : ‘‘The contention of the appellant is that the appeal in the 
lower appellate court was incompetent. There has been a great diver¬ 
gence of judicial opinion on the question whether in such a case a second 
appeal lies My own view is, as I have stated previously on many 

occasions that’ no appeal lies. I find it difficult to persuade myself that 
a second appeal can be created by something done in. a District Court 
without jurisdiction of any kind. One of the main reasons for the 
enactment of S. 115 of the Code is to deal with matter of his kind. Parties 
are entitled to ask the court to interfere under S. 115 and set aside an- 
order made by an appellate court without jurisdiction. 

“The question there is whether the appeal in the lower appellate 
court was competent. Unfortunately on this point there has been a 
conflict of judicial opinion. The main objection to the decree of the 
Munsif was the reference to arbitration was without jurisdiction. The 
conflicting views are illustrated in the judgments given by Mukerji and 
Mitra, JJ. in Golemer Bibi v. Abdus Samed, A.I.R. 1931 Cal. 211=58 
Cal. 628 = 130 Ind.Cas. 209. In view of the opinion of the other High 
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Courts, the weight of authority is certainly in favour of the opinion 
expressed by Mukherji J. It appeals to me to be set at rest by the decision 
of the Privy Council in Ghulam Khan v. Aluharnmad Hassan, 29 Cal. 

167=29 I.A. 51.Their Lordships pointed out that it would be 

doing violence to the plain language and the obvious intention of the 
Code to hold that an appeal lies on other grounds. These observations 
apply with equal force as to the provisions of Sch. 2, para. 16. Now 
ii is not enough for the petitioners in revision to show merely that the 
order of the lower appellate court was made without jurisdiction. I hey 
must go further and show that the plaintiff would have failed if. instead 
of filing an incompetent appeal, he had applied to this court in revision 
under S. 115.” 

An order by single Judge of the High Court in an appeal from a 
decision or order of a Judge of the City Civil Court in a matter falling 
under the Arbitration Act is not open to appeal under cl. 15 of the 
Letters Patent (Madras), in view of S. 39 (2) of the Arbitration Act. 
T hough cl. 15 of the Letters Patent, if it stood alone would allow an 
appeal, in view of cl. 44 of the Letters Patent. S. 39 of the Arbitration 
Act must prevail over clause 15 of the Letters Patent and hence no appeal 
lies. Krishnamurtty v. Ethirajalu, I.L.R. (1945) Mad. 564=1945 M.W.N. 
164 (2) = A.I.R. 1945 Mad. (184) = (1945) 1 M.L.J. 54. 

1553. Cost of appeal. —A person who was a party to arbitration 
even if successful in appeal in challenging the reference as being without 
jurisdiction is generally deprived of costs. Suhhal Sarder v. Issurdas, A.I.R 
1942 Cal. 230 = I.L.R. (1941) 2 Cal. 266=199 Ind.Cas. 740. 

1554. Letters patent appeal—old law.—This section docs not 

control the provisions of the Letters Patent. Puramasivam v. Ramastcaini, 
56 Mad. 915 = 145 Ind.Cas. 449 = (!933) M.W.N. 850 = 38 L.W. 96 = A.I.R. 
1933 Mad.- 570 = 65 M.L.J. 22 (F.B.). but see Radii a Krishnamurti v. 
Ethirajulu, I.L.R. (1945) Mad. 564 = A.I.R. 1945 Mad. 184 = (1945) 1 

M.L.J. 54. The appeal under clause (15), of the Letters Patent is a special 
jurisdiction within the meaning of S. 4, Civil Procedure Code, and 
cannot be affected by S. 104. Civil Procedure Code; a judge of the High 
Court is not a court sub ordinate to the High Court within the meaning 
of S. 104, Civil Procedure Code. Vatnan Ravji v. Nagesh Vishnu, I.L.R. 
(1910) Bom. 426=189 Ind.Cas. 656 = 42 Bom.L.R. 428 = A.I.R. 1910 Bom. 
216. See also, Ruldu Singh v. Sanwal Singh, 3 Lab. 188 = 67 Ind.Cas. 
388 ; Foolsee Money v. Sudciii, 26 Cal. 361 ; Sohha Pat hi v. Narayanasami , 
25 Mad. 555 = 11 M.L.J. 346; Secretary of State v. Jehangir, 4 Bom.LR.. 
342. The right of appeal conferred by cl. 10 of the Letters Patent 
(Punjab) has not been taken awav by S. 39 of the Arbitration Act. 
Mohindra v. C.-G. in Council, 56 Punj.L.R. 199 = A.I.R. 1954 Punj. 24. 
reversed in Union of India v. Mohendra Su/f/dy Co. (1962) 2 S.C.J. 179 = 
A.I.R. 1962 S.C. 256, when it was held that s. 39(2) expressly prohibits 
a ‘second appeal' from an order passed in appeal under s. 39(1) (includ¬ 
ing the letters patent appeal) except an appeal to the Supreme Court. 
Sec also, A.I.R. 1962 Mad. 52 (F.B.) which was overruled. 

1555. Decree based on award — second appeal. —Section 17 deals 
with the finality of the clause based on award. It no doubt provides 
for an appeal where the decree is in excess of or not otherwise in 
accordance with the award but it docs not contemplate a second appeal. 
Chapter VI, Arbitration Act which deals with appeals also forbids a 
second appeal to the High Court. Section 1 (a) Arbitration does not 
mean that apart from the provisions of that Act appeal will lie under 
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Ss. 96, 100 or 104, C. P. Code. Gopal v. Sundari , A.I.R. 1955 Pat. 277- 
1955 B.L.J.R- 52. 

1556. Appeal to Privy CouncQ — Old Law.— Sub-section (2) refers 
to appeal to. High Courts in British India and does not forbid appeals to 
His Majesty in Council when they comply with the conditions laid 
in sections 109 and 110 of the Civil Procedure Code. Mahabtr ^ v. Lai 
Ambika, 148 Ind.Cas. 1202 = 11 O.W.N. 577 = A.LR. 1934 Oudh 291 , 
Ranched Das v. Ratanji, 207 Ind.Cas. 400 = 45 Bom.L.R. 384*A.I.R- 
1943 Bom. 196. The provisions in sub-section (2) of section 104 deal 
with internal appeals within the limits of British India. I he apP^atton 
to file an award may be made in the court of the su b orchna e Judge- « 
any dispute arises, and the amount at stake is below a certain figure, the 
appeal would lie from him to the District Judge. If it weie above th 
figure, it would lie to the High Court. The provision is intended to 
prevent any appeal beyond the District Judge where the sum m dispute 
, P s small In this respect it runs parallel with S. 100, which limits second 

STR'sfLfSij e!%!J. w:n, j ' .«* -,c, 

95 = 46 M.L.J. 628. 

1557. Revision. —No appeal is provided for against an order dis¬ 
missing an application under S. 17 of the Arbitration Act and as suen 

only a revision would lie to the High Court. Even the f‘S Cou« 
right of appeal does not take away the jurisdiction of the Hl S\ 
to correct orders under S. 115, C. P. Code though he wm,li hesuate m 

do so normally. Poppalla v. Nagadt, 69 Mad.L.W. ( revision 

1957 Andhra 11. Where no appeal hes appe^ 1 can b^tre^ ^ ^ nQt 

if there are proper grounds. A.I.R. - p Code Baleka v. Kedar, 

ban revision by High Court under S. •» • ]46 . AI r 1932 All, 65 

(I B Where a party to an award who was given an opportunity to file 
objections to the award did not avail himself of the opportunity and a 
decree was passed in terms of the award it was held that the party was 
debarred from subsequently challenging the award in revision unless it 
could be shown that‘the court had acted without jurisdiction m passing 
a decree in terms of the award. Jivanand v. Ram Kishan, A.I.R. 19.>8 
HimPra 1. Where in a suit for determining standard rent for premises 
is referred to arbitration a decree of court in terms of an award has the 
effect of an order filing the award and is appealable ; as such revision 
atrainst the judgment and decree is incompetent. RewaUiand v. Kapoor 
1953 AMLT 134 = A.I.R. 1954 Ajmer 9(2). As regards revision against 

cHsmissal^of application for filing award vide A.I.R. 1954 ?unj. 606 

Where the court refused to extend time under section 28 on the 
ground 1 that Arbitrators having allowed withdrawal of reference had lost 
h matter the order would be set aside in revision as the court 

f , “L‘ h , e vPerched its discretion. R. N. Rice Mills v. State, I.L.R- 
^,8? Cut V 348 = A.I.R. 1959 Orissa. An order refusing to set aside 
\rrl heintr expressly appealable under section 39(1), a revision pet mo 

■L S oX is incompetent. Hiralal v. Keshrimal, 1959 M-P-Lj. 
(Notes) 35. Where it is open to a party to appeal against an order a revisi 
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does not lie. An application in revision cannot be treated as an appeal 
where an appeal filed on the date which the application in revision 
bears would be beyond time. Jageshar Singha v. 1 hakur Jawala, 1 
O W.N. 802. It is within the competence of the High Court to entertain 
a petition in revision against the order dismissing an application for 
filing an award and passing a decree thereon. Shamji Ala/ v.Sefton, 
A.l.R. 1954 Punj. 190 ; see also Sashi Kanta v. Nasiapad, A.I.R. 1036 
Cal. i36 = 163 Ind.Cas. 849 ; Jiban Prosad v. Secy, of State, A.I.R. 1935 
Pat 86=154 Ind.Cas. 103. Objection to the validity of award not taken 
before Appellate Court cannot be raised in revision under section 11 u 
C. P. Code. Hari Shanker v. Amraoti, 46 P.L.R. 106 = A.I.R, 1944 Lah. 
280 Where a court acts in contravention of this salutary principle, it 
acts with material irregularity in the exercise of its jurisdiction or powers 
under S 34 and interference in revision would be justified. 1 here is 
nothing in section 39 or S. 41 to deprive the High Court of the powers 
conferred by S. 115 C. P. Code. Charan Das v. Gur Saran, LLR (lJ4u) 
A11 1(52-1945 A.L.J. 77=A.I.R. 1945 All. 146; see also British India 
sL^A I K 1935 'ah. 310 = 57 All 816 - AcHUan v Babar AU,_A. R. 
1945 Cal. 156; Tirath Singh v. Isher Singh, 4 ) I-L.R. 

S' 267"-. LR Sf'L“o i- SS 

A.I.R. 19.2 Lai. IM-LI-R (I9M) Lah 677- 

9r) i | tlf i r, s 7 ^o- Bengal Theatres v. G urcharan, A.I.R. 193/ Lah. 2U0- 

39 PLR. 423 = 172 Ind.Cas. 432; Indo Persian Trading hirm Parmanand, 

A.I.R. 1936 Sind 205 = 166 Ind.Cas. 541. 

It was held by the Punjab Chief Court in Ram Saran Das v. Muhd. 
Xawa- Khan. 23 Ind.Cas. 950=114 P.L.R. 1914 and Thahurdas v. Ram 
Das 49 Ind.Cas. 979 = 31 P.W.R. 1919 that a decree passed on the basis 
of a private award is not open to revision. But see Khanhaialal v. 
Karan Singh, 31 Ind.Cas. 700 = 28 P.R. 1916. 


1558. Limitation Act, Art. 182 (2) (new Art. 136 )—Arbitration 

Ss. 17, 39. —The expression “where there has been no appeal must 
read with the words in column 1 of Act 182 (Art, 136 ol 
Limitation Act, 1963) viz. “for the execution of a decree or 


Act 
be 

the —.. .,-, - 

order of any civil court.” An appeal has to be made against the older 

or decree sought to be executed to give a fresh start of limitation undei 
cl (2) in col. 3 of Art. 182. An appeal against a decree which imperils 
the decree sought to be executed would not furnish a fresh stait ol 
limitation. An appeal was filed against dismissal of objections to an 
award but no appeal was filed against the decree passed on award. I lie 
appeal was dismissed for default. The decree-holder took out execution 
of the decree. Held, that limitation began from the date of the decree 
and not from the date when the appeal against the dismissal of objections 
against award was dismissed for default. Kripal v. Harhishan, A.I.R. 
195( Punj. 273. But Sec now Art. 136. Column 2 and 3 of the Limitation 

Art 1963. 

1559. Section 39. 16 and 47.—Section 12(6) of U.P. Construction 
of Holdings Act is no bar to an appeal because the decision of the arbi¬ 
trator is final under sub section (6) of S. 12 only after the award has 
been made a rule of the court. Therefore no writ application lies. 
Sayed v. Temporary, 1959 A.L.J. 47=1959 330. 
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Small Causes Court 
not to have jurisdiction 
over arbitrations save 
arbitrations in suits 
before it. 


Miscellaneous 

40. A Small Causes Court shall have 
no jurisdiction over any arbitration pro¬ 
ceedings or over any application arising 
thereout save an application made under 
section 21. 


. 1560. N.B. This section is new. It has the effect of providing 
t iat mail Causes Courts shall not deal with arbitrations other than 
arbitration in suits before it.— Notes on Clauses. 

broiihfon of S ™ M Ca »ees Court.— Where a suit is 

^ Causes the trial court has no jurisdiction to 

A I n fon a h ?rw^? S1S ° f an award - Keshri Mai v. Ganesh Das, 

C'n’itL rv^ 1 , Aj T er c 59 $}K But where a suit is pending before a Small 
pauses Court, the Small Causes Court is the authority to whom applica¬ 
tion for stay under section 34 of the Arbitration Act has to be made, 
ana such authority may pass an order staying the suit. The Small Causes 
t^ourt is not deprived of the jurisdiction to pass the stay order by the 
provisions of S. 40 of the Act. Strictly interpreted S. 40 only means that 
the Small Causes Court shall have no jurisdiction over the proceedings 
ot the arbitration which have started nor will it have any jurisdiction 
for any application which may arise out of these proceedings. The stage 
at which an application for stay is made and stay order is passed is not 
any part of the arbitration proceedings. Exercising jurisdiction to pass 
stay order is not exercising jurisdiction over arbitration proceedings. 
Basanti Cotton v. Dhingra Bros., A.I.R. 1949 Cal. 684. A Small Causes 
Court has jurisdiction to entertain a suit to enforce an award. The 
jurisdiction of the Small Causes Court to entertain such a suit is not 
barred by this section. Nanhelal v. Singhai, A.I.R. 1944 Nag. 24 = I.L.R. 
(1944) Nag. 340 = 210 Ind.Cas. 473- The decision of arbitrators rendered 
outside court during the pendency of a Small Cause suit, cannot strictly 
be likened to a decision of a Court. Sayyaparaju v. Nekkante, A.I.R. 
1951 Mad. 525. Where the matters fall under S. 14 read with S. 31 of 
the Arbitration Act, the jurisdiction of the Small Causes Court is barred 
under this section read with section 2(c) 1959 M.P.L.J. (Notes) 107. The 
order of showing irregularity was on the Chief Engineer. Union of 
Indian v. Joginer Singha, I.L.R. (1961) Cal. 544. 


Procedure and powers „ . 41 ■ Subject to the provisions of this 
of Court. " Act ana oj rules made thereunder — 

(a) the provisions of the Code of Civil Procedure, 1908.* 
shall apply to all proceedings before the Court, and to all appeals, 
under this Act, and 

( b ) the Court shall have, for the purpose of, and in relation 
to, arbitration proceedings the same power of making orders in 
respect of any of the matters set out in the Second Schedule as it 
has for the purpose of, and in relation to, any proceedings before 
the Court : 
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Provided that nothing in clause ( b ) shall be taken to 'pre¬ 
judice any power which may be vested in an arbitrator or 
umpire for making orders with respect to any of such matters . 

1562. N.B. —Section 41 confers generally the same powers as the 
courts enjoy under the Code of Civil Procedure and'with the Schedule 
adds certain special powers in relation to arbitration on the lines of section 
8(1) of the 1934 Act of Parliament.— Notes on Clauses. “We have substi¬ 
tuted the expression ‘arbitration proceedings’ for the work ‘a reference' in 
order to cover the various kinds of proceedings which the Bill contem¬ 
plates.”— Report of the Select Committee. For powers of Court vide 
Second Schedule infra. * 

1563. Scope. This section relates to matters, subsequent to an 
application to the Court to file an agreement. The proper interpreta¬ 
tion ol this section is that provisions as to notice under s. 80 C. P. Code, 
winch section must be strictly construed, do not apply to the application 
to file an agreement in court under s. 20 of the Arbitration Act. Ram 
Chand v. G. G. in Council, A.I.R. 1947 Sind 147. The operative part 
ol this section is .prefaced by the words “subject to the provisions of this 
Act and therefore the Code of Civil Procedure is applicable only subject 
to the provisions of ss. 23(2) and 32. As those provisions forbid inter¬ 
ference and award save as provided for in the Act, to that extent the 
Code of Civil Procedure is excluded. The scope of the section is thus 
restricted to attracting the procedural rules of the Code to proceedings 
before the court under the Arbitration Act. This section attracts the 
Code of Civil Procedure to proceedings under the Act which are very 
different from a suit. Hence this section cannot make applicable to such 
proceedings that provisions of Order 23, Rule 3 which in terms are 
inapplicable to anything but a suit. Nor can s. 141, C. P. Code make 
Order 23, Rule 3 applicable since a proceeding arising of objections to 
an award is not proceeding original in character. Prafulla v. Panchatian, 
A.I.R. 1946-427 ; but sec Attar Singh v. Bishan Singh, A.I.R. 1945 Pcsh. 41. 
Under s. 41 the court can make an order for interim injunction although 
an arbitration proceeding is not actually pending under this section 
and with the fourth item in the Second Schedule, this power is conferred 
on the court “for the purpose of or in relation to arbitration proceedings.” 
It is not in terms of “pending arbitration proceedings.” Further where 
an application for injunction has been made in a suit which is pending 
and which has not been stayed, the court has power, apart from s. 41, to 
make an order for interim injunction in a pending suit under the C. P. C. 
as well as in the exercise of its inherent powers. Even if the court thinks 
fit to exercise its discretion by granting a stay of proceedings that fact; 
does not oust the jurisdiction of the court to give auxiliary relief ; e.g., 
by appointment of a receiver or by granting an injunction. The court 
can in its discretion grant such relief and then stay the action as regards 
all other matters. Chedilal v. Brit-Over Ltd., 52 C.W.N. 45. Clause («) 
of s. 41 makes the provisions of the Code of Civil Procedure applicable 
to all proceedings before the court and to all appeals, except where such 
application is expressly excluded by that Act or by any of the Rules 
framed by the High Court under s. 44. The words “subject to the pro¬ 
visions of this Act” therein mean that the Code of Civil Procedure is 
applicable only subject to provisions of s. 23(2) and s. 32. These provi 

forbid interference with the reference and award, save as provided 


sions 


is 


for in the Act and to that extent only the Code of Civil Procedure 
excluded. The provisions of Order 6, R. 17. C. P. Code are fully 
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available to the Civil Judge and the Civil Judge can at any stage before 
reference is made to the arbitrator, allow either party to attest or amend 
his pleadings in such manner and on such terms as are just and neces¬ 
sary for the purpose of determining the real questions in controvcriy 
between the parties. Indian Minerals v. Northern Indian, A.I.R. 1958 
All. 692. Service of notice on party’s counsel is sufficient. Ram v. Peary, 
A.I.R. 1957 All. 265 = 1957 All, W.P. (H.C,) 177(2). 

1564. Powers of Court. —Powers of court where application for 
stay was made by defendants and stay order was granted but plaintiff 
was allowed full costs of suits, held the plaintiff should not be granted 
full cost of the suit A.I.R. 1958 1 All. 522. 

1565. Pleadings in cases under the Arbitration Act. —The plead¬ 
ings have got to be scanned with extreme rigour in cases under the 
Arbitration Act and no party can be allowed to raise a point, if he has 
not given sufficient notice of it, in this affidavits. Bharat Construction, 
v. Union of India, A.I.R. 1954 Cal. 606. 

1566. Ss. 17 and 41. —In case of appeal against order refusing to 
set aside award pending, court does not lose jurisdiction to pass judgment 
upon award till disposal of appeal. Scottish Union v. Sarasivati, A.I.R. 
1960 Cal. 22. 

1567. Clause (b). —The court has jurisdiction to appoint a 
receiver in arbitration pioceedings as soon as an application under s. 20 
of the Act is made, even though notice of the application has not been 
given to the parties concerned. Nagar Chand v. Surendranath, 24 Pat. 
616 = 223 Ind.Cas. 571 =A.I.R. 1946 Pat. 70. The Second Schedule which 
is incorporated into the provisions of clause (5) of S. 41 contains five items 
and this is purely to prevent a party to the arbitration proceeding secret¬ 
ing the properties and defeat any award that may be passed. S. V. 
Seshmull v. S. N. Umaji & Co. 75 Mach I,.W. 351 =(1962) 2 M.L.J, 
417 = A.I.R. 1962 Mad. 436. 

1568. S. 41 )b) and Sch. II. —“The powers of the court under 
Schedule II of the Arbitration Act can be exercised even in a case when 
the reference to arbitration has been made without the intervention of 
the court and no proceedings are pending in connection therewith in 
any court. Daulat Ram v. Shriram, 1964 Jab.L.J. 580 = A.I.R. 1964 
M. P. 219. 


42. Any notice required by this Act to be served other- 
<2 Kxr wise than through the Court by a party to 

parfcyo/arbitrator. an arbitration agreement or by an a arbi¬ 

trator or umpire shall be served in the 
manner provided in the arbitration agreementy or if there is no 
such provision, either — 

(a) by delivering it to the person on whom it is to be 
served, or 

( b) by sending it by post in a letter addressed to that person 
at his usual or last known place of abode or business in India* 
and registered under Chapter VI of the Indian Post Office 

Act , 1898A 

1569- N.B.—Section 42 makes provision for the service of notice under 

•In India for the words “the Province” the word “India” has been substituted by 
the adaptation of Laws Order, 1950 fV of 1898. 
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the Act between parties or between arbitrator and parties .—Notes on 
Clauses. “We have omitted the provision that substituted service may 
be effected by leaving a notice at the usual or last known abode of a 
person .”—-Report of the Select Commitee. This section is based on 
section 16(5) of the English Arbitration Act, 1934. 

Cf. 29(3) of the English Arbitration Act of 1950 which runs as follows: 

“(3) Any such notice as is mentioned in sub-section (2) of this 
section may be served either— (a) by delivering it to the person on whom 
it is to be served ; or ( b ) by leaving it at the usual or last known place 
of abode in England of that person, or (c) by sending it by post in a 
registered letter addressed to that person at his usual or last known 
place of abode in England ; as well as in any other manner provided in 
the arbitration agreement ; and where a notice is sent by post in manner 
prescribed by paragraph (c) of this sub-section, service thereof shall, 
unless the contrary is proved, be deemed to have been effected at the 
time at which the letter would have been delivered in the ordinary course 
of post.” 

1570. Otherwise than through court. —T his section makes piovision 
for service of notice without the intervention of court. Where notice 
is to be served through the intervention of court, the procedure laid 
down in order 5 of the Procedure Code, 1908 is to be followed. Where 
there is a procedure of serving notices given in the arbitration agreement, 
that procedure is to be followed. Where notices are necessaiy under 
this Act, vide ss. 8, 9 (h), 14(1), 35(1) and 37(3). 


1571. Sections 42 and 14. —Section 42 may apply to notice referred 
to clause (1) of s. 14, hut it can have no application to the notice which 
is to be given by the court under clause (2) of s. 14. Ram v. Peary , A.I.R. 
1957 All. 265=1957 All. W.R. (H.C.) 177(2); A.I.R. 1927 Cal. 619; 
A.I.R. 1927 Pat. 135 ; A.I.R. 1926 Bom. 312. Section 42 provides the 
procedure for notice which is required to be served otherwise than through 
the court. So far as proceedings in court are concerned, the High Court 
is empowered to make rules under s. 44. In the absence of such rides 
the ordinary procedure under the Code of Civil Procedure shall be 
followed. The only aim is to bring the proceedings to the notice of the 
persons concerned and where such persons had already due notice there 
is no need to issue a formal notice can lie adopted. Kazant Singh v. Balden 
Singh, A.I.R. 1957 Nag. 57 = 1.L.R. (1956) Nag. 680=1957 M.IMJ. 382 
and 413. 


All that section 42 requires is that a notice has to be sent by post 
to person’s place of business. Therefore, a notice sent by post to a 
person to his last known place of abode and business is a good or proper 
notice. Firm Kahur v. Raj Kumar, A.I.R. 1935 Punj. 235. 

Notice under s. 8 sent by one party to the other party delivered 
through the attorney of the letter : Held that the service of notice was 
in accordance with s. 42, Ranjan v. Union of India 9? Cal T T oonli 
A.I.R. 1954 Cal. 462. ' ] ^ 


Power of Court to issue 43. (1) The Court shall issue the 

process for appearance same processes to the parties and witnesses 
before arbitrator. whom the arbitrator or umpire desires to 

examine as the Court may issue in suits tried before it. 

(2) Persons failing to attend in accordance with such 
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process, or making any other default, or refusing to give their 
evidence, or guilty of any contempt to the arbitrator or umpire 
during the investigation of the reference , shall be subject to like 
disadvantages, penalties and punishments by order of the Court 
on the representation of the arbitrator or umpire as they would 
incur for the like offences in suits tried before the Court. 

(3) In this section the expression , “ process ” includes sum¬ 
monses and commissions for the examination of witnesses and 
summonses to produce documents. 

1572. N.B.— Section 43 follows paragraph 7 of the Second Schedule 
to the Code in requiring the court to assist the arbitrator to enforce the 
production ^of evidence empowering the court to punish default or 
contempt before the arbitrators as if it were committed before the court. 
—Notes on Clauses. Sub-section (3) has been newly added. See s. 12(4) 
of the English Arbitration Act, 1950. 

1573. Scope of the section. —The arbitrators had no power to 
summon witnesses and procure their attendance when the arbitrators 
were acting under the provisions of the Arbitration Act. In case of 
private arbitration under the Act it was*' for the parties to produce their 
witnesses before the arbitrators. Bulchancl v. Thakurdas, A.I.R. 1933 
Sind 300 ; James Mackintosh v. Scindia Steam Navigation, 75 Ind.Cas. 
221 =24Bom.L.R. 853 = A.I.R. 1922 Bom.444=47 Bom. 250. But under 
this section there is no such disability. 

1574. Sub-section (2). —The words “refusing to give their evidence” 

in this section refer to the case if a person who refuses to give evidence 
when placed on oath and is required to answer questions put to him, 
and to a case where a person elects not to produce any evidence in shis 
case. Janan v. Narain, 11 Ind.Cas. 259 = 8 A.L.J. 929. Where a defen¬ 
dant does not appear before the arbitrators to whom the dispute has 
has been referred for arbitration and the arbitrator makes an award, 
the court cannot pass a decree on the basis of such award without issuing 
notice to the defendant under para. 10, Sch. II, C.P. p oc * e ^. n 1 e 

the failure to issue such notice is fatal to the decree. Tnanur i?ig v. 
Kandhai, 158 Ind.Cas. 904 = 1935 A.I.J. 986= A.I.R. 193o All. 8o2. But 
to have an ex parte award set aside the defaulting party must s ow su - 
cient cause for non appearance. Motharam v. Mayaram , 

Sind 150=19 S.L.R. 251=78 Ind.Cas. 521. 

1575. Sub-section (3). —Under the old law when when parties to a 
dispute referred it to a private arbitration without the intervention of a 
court of law, the court has no jurisdiction to issue a commission for the 
examination* of witnesses in the matter referred to arbitration. James 
Mackintosh v. Scindia Steam Navigation, 75 Ind.Cas. 221—24 Bom.L.R. 
853= A.I.R. 1922 Bom. 444 = 47 Bom. 250 ; In re Shaw and Rojialdson, 
(1892) 1 Q.B. 91 ; In the matter of an arbitration of Dreyfus and Sons, 
(1843) T.L.R. 358. But under this sub-section even in cases of private 
arbitration, the court is competent to issue commission. But under this 
sub-section even in cases of private arbitration, the court is competent 
to issue commission. But when a case is referred by court it is competent 
to issue commission for examination of witnesses. Ralia Bai v. Rahima 
Bai, 7 Bom.L.R. 560. 

Under sub-section (3) which is newly added a commission for examina- 
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tion of witnesses can be ordered by the court in arbitration proceedings. 
"The court has the same power of making orders’’ says Russell "for 
examination of witnesses out of the jurisdiction as it has for the purpose 
of and in relation to an action or matter in the court.’’ Russell 15th 
Edn., p. 160. 

Power to High Court 44. The High Court may make rule 
to make rules. consistent with this Act as to— 

(a) the filing of awards and all proceedings consequent 
thereon or incidental thereto ; 

(b) the filing and hearing of special cases and all proceed¬ 
ings consequent thereon or incidental thereto. 

(c) the staying of any suit or proceeding in contravention 
of an arbitration agreement ; 

( d ) the forms to be used for the 'purposes of this Act \ 

(e) generally, all proceedings in Court under this Act. 

1576. N.B. —This section reproduces with small changes section 20 
of the 1899 Act and empowers High Court to make rules.— Notes on 
Clauses. For rules framed under this section by various High Courts vide 
Appendix infra. Power to High Court to make rules includes the power 
to add, to amend, vary or rescind rules. Vide s. 21 of the General Clauses 
Act (X of 1897). If rules of the High Court framed under the Indian 
Arbitration Act be not in accordance with the Act, they are inoperative and 
no effect can be given to them. Baijnath v. Ahmed iMusaji 10 Cal. 219. 
Where no rules have been framed by the High Courts under this section, 
the ordinary procedure usually adopted under the statutory rule of the 
Code may be followed. Nainsuhh Das v. Gajanand, 43 All. 348 = 19 
A.L.J. 132 = 61 Ind.Cas. 269. .See also, Kachaun Mai v. Wali Muhtnmad, 
85 Ind.Cas- 341 =22 A.L.J. 1031=47 All. 179 = A.I.R. 1925 AH. 154; 
A.I.R. 1957 Nag. 57. Rule 10 framed under s. 44 which contemplates 
filing of award Hy a party is not inconsistent with the Act and is valid. 
Application by a party to an award to make it a rule of court and to 
pass a decree in accordance with it is competent under s. 17 read with 
Rule 19. Ganga v. Radha, A.I-R. 1955 Punj. 145 = 57 Punj. L.R. 253. 
Rule 373(a) framed by the Bombay High Court no doubt appears to 
contemplate an application under S. 17 of the Act. But the rule has 
to be read with the substantive provision and the application contem¬ 
plated is really in the nature of a motion. Basaffpa v. Chanahasappa , 
A.I.R. 1960 Mys. 190. 

Government to be 45. 1 llG provisions of tiliS Act Slift 11 

bound - be binding on the Government. 

1577. N.B. —Section 45 repeats section 27 of the 1899 Act and binds 
the Crown —Notes on clauses. 


1578. Scope.—This section corresponds to section 
English Arbitration of 1889. That section runs as follows 


23 of the 


This Act shall except as ,n this Act expressly mentioned apply to 
any arbitration to wh.ch Her Majesty the Queen, either in ri-ducCthe 
Crown or of the Duchess of Lancaster or otherwise, or the Duke or 
Cornwall Is a party, but nothing in this Act shall empower the court 
or a Judge to order any proceedings to which His Majesty or Duke or 
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Cornwall is a party, or any question or issue in any such proceedings, 
to be tried before any referee, arbitrator, or officer without the consent 
of Her Majesty or the Duke of Cornwall, as the case may be, or shall 
affect the law as to costs payable by the Crown.” So under that section 
the arbitrator has no power to award costs to the claimants without the 
consent of the Crown. Swift v. Board of Trade (No. 2), 95 L.J.K.B. 
834. See also, R. v. Arch-Bishop, (1902) K.B. 503; John v. R., (1904) 
A.C. 812 = 29 T.L.R. (709) P.C. But that rule is not applicable under 

this Act. 

46. The •provisions of this Act , except sub-section ( 1 ) of 

section 6 and sections 7, 12, 36# and 37 

Application Of Act to s ] ia u a wlv to every arbitration under any 
statutory arbitrations. enactment for the time being force, as 

if the arbitration zvere pursuant to an arbitration agreement 
and as if that other enactment were an arbitration agreement, 
except in so for as'this Act is inconsistent with that other enact¬ 
ment or ivith any rules thereunder. 

1579. N.B. —This section applies with certain exceptions the pro¬ 
visions of the Act tcv statutory arbitrations, and is based on section zu 
of the 1934 Act of Parliament.— Notes on Clauses. Now sec s. 3(1) o 
the English Arbitration Act of 1950. 

1580. For the time being in force.— “For the time being in forte” 
refer to law actually in force when the Act was passed. A.I.R. I9a4 Gal. 4 . 

1581. Scope. —The Arbitration Act, 1940 is exhaustive so far as 
the subject dealt with it except as provided by ss. 46 and 47. Bithal v. 
Srinath, A.I.R. 1949 All. 360 (see infra). 

1582. Statutory arbitration. —A statute is an instrument in writing. 
The bye-laws framed by the East Indian Cotton Association under the 
Bombay Cotton Contracts Act of 1922, making reference to arbitration 
compulsory as regards the transactions in cotton, coupled with the agree¬ 
ment between the parties to abide by them amount to submission in writing 
within the meaning of s. 4. The bye-laws have a statutory effect having 
regard to the Bombay Cotton Contract Act. Rambaksh v. Bombay 
Cotton Company, A.I.R. 1931 Bom. 81 ==32 Bom.L.R. 1451 — 128 Ind.Cas. 
881. Statutory arbitrations are not arbitrations by virtue of arbitration 
agreement between the parties but by virtue of some provision m the statute. 

1583. Some of the Acts where provision for arbitration has 
been made. —The following list gives the names of some of the Act where 
provision for Arbitration has been made : — 

IMPERIAL ACTS. 

(1) The Land Acquisition Act, (1) of 1894)— vide ss. 11, 12, 18, 26. 

(2) The Religious Endowment Act, 1863 (XX of 1863)— vide ss. 

16, 17. 

^3) The Trustees and Mortgagees Powers Act, 1866 (XXVII of 

1866)— -vide s. 38. 

(4) The Indian Trusts Act, 1882 (11 of 1882)— vide s. 43. 

(5) The Presidency Towns Insolvency Act, 1909 (IX of 1909)—- 

vide s. 68(h). 


•Inserted by Act 25 of 1942. 
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<6) The Indian Electricity Act. 1910 (IX o£ 1910)—We s. 52. 

(7) The Co-operative Societies Act, 1912 (II of 1912) vide s. 

43(2) (h). See also Babu Ram v. Co-operative A.I.R. 1954 

All. 490. 

(8) The Companies Act, 1956 (I of 1956)— vide s. 389, which has 
, since been omitted by Art. 65 of 1960. 

(9) The Provincial Insolvency Act, 1920 (V of 1920)— vide s. 

52 (h). 

(10) The Cantonment Act, 1924 (II of 1924)— vide ss. 260—265. 

(11) The Trade Disputes Act, 1929 (VII of 1929)— vide ss. 3 to 14. 

(12) Railways Act (XX of 1890) vide ss. 46, 46A, 46B and 48. 

1584. Provision in clause 6(3) of Schedule to Electricity Act 
is deemed to an arbitrations agreement by virtue of this section.— 
Where in a suit by an Electric Company against a Municipal Committee 
to recover the cost of service lines, the parties have not qua clause 6(3) of 
the Schedule to the Electricity Act, entered into an arbitration agreement, 
but by virtue of s. 46 the provision in clause 6(3) is to be deemed to be 
an arbitration agreement and to be applied as such and the provision 
has existed prior to the institution of the suit, a dispute having clearly 
arisen between the parties to which it applies, an application by one party 
that the Court should apply this provision is, in the circumstance* 
equivalent to an application under sub-section (1) of section 20, sub¬ 
section (2) and (3) may also be deemed to be satisfied for the application 
need not in a pending suit be numbered and registered as a suit, nor is 
it necessary that separate notice of it should be given to the patties who 
are already upon the Court, and there is no reason why sub-section (4) 
which is the operative part of section 20, should not apply to the case, 
for the statute cannot be defeated by showing cause, and the arbitrator 
is a person specified in the enactment viz., clause 6(3). T he Court must 
therefore make the reference to this person, namely the Electric Inspector. 
Municipal Committee, Fazilka v. Fazilka Eleciric Supply Co., A.I.R. 1957 
Lah. 309. 

1585. Ollier Statutory Arbitrations.— It is doubtful whether this 
section, covers an arbitration under the Madras Town Planning Act. It 
is true that the Town Planning Act speaks of “the arbitrator’’ but it docs 
not require him to give an award. lie is required to give a decision 
which is appealable. Ranganathan v. Krishnayya, A.I.R. 1946 Mad. 504 
= 227 Ind.Cas. 14 = (1946) "l M.L.J. 255. The bye-laws framed by the 
East India Cotton Association under the Bombay Cotton Contracts Act 
by virtue of s. 4(7) read with ss. 5 and 6 of that Act, arc statutory bye 
laws, and therefore arc excepted from operation of the Arbitration Act 
by this section. Chrichandrai v. Panuo, l.L.R. (1913) Bom. 280 = Ind.Cas. 
627=45 Bom.L.R. 392 = A.I.R. 1943 Bom. 197. Assuming that s. 46 of 
the Arbitration Act is applicable to arbitration under the rules framed 
under s. 43 of the Co-operative Societies Act, s. 17 and Sell. I para. 3 of 
Act arc inapplicable to such an arbitration as the machinery and the 
procedure of arbitration indicated by Rule 22 of the rules framed under 
s. 43 of the Co-operative Sodictics Act arc totally inconsistent with the 
provision of the Arbitration Act. Nanda Kishore v. Iialty Co operative 
47 C.W.N. 478 = A.I.R. 1943 Cal. 255 = 208 Ind.Cas. 146, 

1586. Limitation Act—Applicability to arbitration proceedings.— 
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The Limitation Act primarily applies to suits, appeals and applications 
and it has no direct application to arbitration proceedings. Therefore 
the arbitrators are not bound to apply the law of limitation, 
to the claim in and by a society and failure to do so is not an objection 
to the legality of the award within the meaning of s. 54A of the fc Bombay 
Co-operative Societies Act. Savitra v. Nagar, 59 Bom.L.R. 425= A.I.R. 
1957 Bom. 178. 

1587* Award as adjustment of pending suit.—An awaid made 

on reference by agreement between the parties but without the inter¬ 
vention of the courts in a pending suit cannot be recorded as an adjust¬ 
ment of the suit unless the parties have consented to the same after it 
was made. Mohammad v. Abdul, 1957 B.L.J.R. 14 = 1956 Pat.L.R. 516 
= A.I.R 1957 Pat. 258. 

1588. Sections 46 and 47. — “The Arbitration Act, 1940, is an 
exhaustive Act on the subject except as provided by ss. 46 and 47, 
inasmuch as the U. P. Land Revenue Act, 1901, makes no provisions for 
the filing of the award made without the intervention of the court or 
with its intervention but nor in a pending suit- the award before us 
cannot be filed in the revenue court and the order of the lower court 
directing the plaint to be returned for proper presentation was erroneous. 

T he term “Civil Court* occurring in s. 2(c), Arbitration Act, 1940, does 
not include revenue courts and the revenue courts can deal only with' 
references for arbitration made through their intervention in pending 
cases.” Bit ha l Das v. Shri Nath, A.I.R. 1949 All. 360. 

• The provisions of para. 3 Schedule I, are inapplicable to a proceeding 
for arbitration of disputes under the Co-operative Societies Act. Nand 
Kishore v. Bally Co-operative, 47 C.W.N. 478 = A.I.R. 1943 Cal. 255 = 
I.L.R. (1943) 2 Cal. 431 =208 Ind.Cas. 146i 

1589. Arbitration under s. 66, Bombay Industrial Relations Act. 

—Section 46 deals with those statutory arbitrations where the statute itself 
is looked upon as an arbitration agreement. An arbitration under s. 66, 
Bombay Industrial Relations Act where parties by a written submission 
go to the arbitration of a private party is not a statutory arbitration. 
Textile Tabour v. Labour Appellate, 58 Bom.L.R. 26 = I.L.R. (1956) Bom. 
247 = A.I.R. 1956 Bom. 746. 

47. Subject to the provisions of section 46, and save in so 

far as is otherwise provided by any law for 
Aot t° apply to all £j ie time being in force , the provisions of this 
ar i ra ions. shall apply to all arbitrations and to 

all proceedings thereunder . 

Provided that an arbitration award otherwise obtained may 
with the consent of all the parties interested be taken into consi¬ 
deration as a compromise or adjustment of a suit by any Court 
before which the suit is pending. 

1590. N.B. —Section 47 applies, subject to section 46 of the Act *o 
all arbitrations, and renders an award obtained otherwise unenforceable. 
This section replaces section 89 of the Code of Civil Procedure, 1908, 
which this Act replaces— Notes on Clauses. “This clause has been 
redrafted in order to remove the dangers of the provision that an arbitration 
award obtained otherwise than in accordance with all the provisions of 
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the Act should be unenforceable for any purpose. The effect which this 
section as redrafted is designed to produce is that arbitrations shall not} 
be conducted in any way repugnant to the Act and that any arbitration 
award may with the consent of the parties be used for the purposes ol 
rule 3 of order XXIII of the Code of Civil Procedure.”— Report of the. 
Select Committee. 

1591. Scope of the section.—The Arbitration Act of 1940 does not 
apply to an arbitration made before that Act comes into force. It onlv 
applies to an award made under it. Manji v. Mehta, A.I.R. 1943 Bom. 
463 = 45 Bom.L.R. 940 = 1.L.R. (1943) Bom. 750 = 211 Ind.Cas. 61. 

r 15 , 9 ?* Scope of the proviso. —The Civil Justice Committee in para 
20 of their report says : “As regards arbitration in suits, the chief question 
which requires attention is the question whether it is advisable to permit 
Parties to a suit referring their dispute to arbitration otherwise than by 
the procedure provided by Articles 1—16 of the Second Schedule to the 
code. Whether the language of the Second Schedule or of section to the 
the Code amounts to a prohibition of arbitration in suits otherwise than 
by the means described in the Schedule is a matter upon which judicial 
opinion is divided. The High Court of Bombay in Manilal Motilal v. 
Gokul Das Aloolji, I.L.R. 45 Bom. 245, has held that an arbitration in 
a suit, without any order as required by the Second Schedule, may be 
enforced as an adjustment of the suit under order 23, rule 3. We consider 
that it would be advantageous if all arbitration in suits, except as provided 
by the Second Schedule were made void ; the awards should o?ily he 
recorded as adjustments of the suits when the court is asked to do so by 
all parties. The case of Moni Lai Mitital v. Go/tuldas, supra, was 
followed by a Full Bench of the High Court in the case of Chanbassappa 
v. Basal,ngaya, A.I.R. 1927 Bom. 505=51 Bom. 1908 (F.B.). See also 
Ram Dev, v. Ganeshe Lai, A.I.R. 1926 All. 501=24 A.L.T. 480 = 95 
Ind.Cas. 416 = 48 All. 475; Ganga v. Thakur, A.I.R. 1938 All. 46; 

Sln S h v - £>ugra Kumari, 88 Ind.Cas. 768 = 23 A.L.J. 561 =A.I.R. 
!Hoo All. 503=47 All. 637 (F.B. ; Subbaraju v. Venkataramaraiu, A.I.R. 
IJ-.8 Mad. 1025=55 M.L.J. 429 = 51 Mad. 800 = 28 M.L.W. 321 = 113 

,;£ as ; ^ 32; Nan i a PP a y- a 'anjappu, 23 M.L.J. 290=16 Ind.Cas. 478 = 
(1912) M.W.N. 1091 ; China Venkata v. Venkataswami, 42 Mad. 625 = 36 
M L291=51 Ind.Cas. 827 = (1919) M.W.N. 221 ; Belagodu Lai v. Kalyani , 
A.I.R. 1926 Mad. 1211; Alagu v. Veluchami, A.I.R. 1923 Mad. 576; 
China v. Venkanna, A.I.R. 1925 Mad. 50 ; Ayyanamna v. Ramaswami, 
A.I.R. 1927 Mad. 1126; Narayandas v. Kalyanji, A.I.R. 1928 Nag. 173 ; 
Narnadhar Khan v. Nanhoo, A.I.R. 1926 Nag. 405 = 23 N.L.R. 100- 
Bhiniraj v. Munio, A.I.R. 1935 Pat. 243 = 16 P.L.T. 280=156 Ind.Cas. 
1050=14 Pat. 799; Basaoo v. Jagan, A.I.R. 1931 Oudli 127=8 O.W.N. 
71 = 131 Ind.Cas. 443, Alanghanmal v. Thwerdas, A.I.R. 1935 Sind 184 
= 158 Ind.Cas. 60; Haji Umar v. Shiudas, 81 Ind.Cas. 653 = 16 S.L.R. 
174 (F.B.) ; Laijee Sevang v. Chander, A.I.R. 1931 Rang. 58. But the last 
named case was overruled by the full bench case of Mating Hlay v U 
Ge, A.I.R. 1939 Rang. 300=1939 Rang.L.R. 280=183 Ind.Cas. 343 = 12 
R.R. 71. In this full bench case the view of the Calcutta High Conn 
was adopted. In Calcutta the leading case is thar of Amarchand v 
Banwari Lai, A.I.R. 1922 Cal. 404= 19 Cal. 608, a decision of Rankin f 
sitting as a single Judge, in which he followed an earlier decision of his 
own. I his was followed m Guimoni v. Tarini, A.I.R. 1997 1 8S7— 

104 Ind.Cas. 360 = 47 C.L.J. 59. See also, Degari Tea v. Assam Bengal 
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Railway, A.I.R. 1921 Cal. 238 = 61 Ind-Cas. 919=25 C.W,N, .127; Rohini 
Kanta v. Rajani Kanta, A.I.R. 1934 Cal. 643=38 C.W.N. 648 = 15.1, 
Ind.Cas. 761. In the last named case, the court observed : “The learned 
advocate for the petitioner has cited the case Dekari Tea v. Indian 
General Steam Navigation, A.I.R. 1927 Cal. 238 = 61 Ind.Cas. 919* 
Amarchand v, Banwari Tall, supra, and Guimoni Dasi v. Tarinicbaran, 
A.I.R. 19227 Cal. 887 = 104 Ind.Cas. 360 in support of the proposition 
that an award made on a reference to arbitration without the interven¬ 
tion of the court during the pendency of a suit cannot be enforced unless 

consented to by both parties.Reference to arbitration and an award 

given by the arbitrators which award is not accepted by the parties o 
•not appear on a plain view to come within the meaning of order 23, 
rule 3." Muhammad v. Osman, A.I.R. 1935 Cal. 239 = 60 C.L,J, 173 — 
39 C.W.N. 480 = 62 Cal. 229 = 155 Ind.Cas. 915; Han R^osad y. Soognu 
Devi, AI,R, 1921 Lah. 232; Nihal Singh v. Artavakar, A.I.R. 1930 Lan. 
860. In subsequent cases it has been held by the Lahore High Court 
that an award made during the pendency of the suit, provided the P a ™ e ® 
consent before the court to be bound by the award, is wUd and^binding 
upon the parties. Gurdesi v. Gujar Mai, A.LR. 1931 • Lal l* J^4 
Ind.Cas. 126; Jainarain v. Naram Das, A.I.R. 1922 Lah, 369 — 69 Ind. 
Cas 583 = 3 Lah. 296. In enacting this proviso the legislature has 
followed the decision of the Calcutta High Court and the full bench 
decision of the Rangoon High Court in Maung Hlay v. U .Ge supra 
where all the earlier cases for and against have been thoroughly discussed 
and the meaning of the words “any other law for the time being in force 
in s. 89 have been rightly construed. 


1593. Proviso, scope of—continued. — Prima facie s. 47 of the 
Arbitration Act governs references to arbitration by parties in a pending 
suit without reference to or knowledge of the court. The Act does not 
provide for arbitration in pending suits except through court. According 
to the proviso to section 47 an award on the footing of an arbi¬ 
tration in a pending suit may only form the basis of a decree 
by consent. Ramaya v. Venkata Chettam, (1953) 1 M.L.J. 572 = A.I.R. 
1*953 Mad. 834. Under the proviso an arbitration award obtained other¬ 
wise than in proceedings taken in accordance with the Act cannot without 
more be recognised as a compromise or adjustment of the suit ; no decree 

based thereon can be passed under order 23, rule 3. ^f* iat . t v> e P arties 
had consented to the reference is not such a consent. Abdul Raman v. 
Muhammad, A.I.R. 1953 Mad. 781 =(195S) 1 M.L.J. 795 = I,L,R, (1953) 
Mad. 677 = 66 Mad.L.W. 480 = 1953 C.W.N. 443 (F.B.). In the above case 
the court observed : “It should be remembered that undei the Arbitration 
Act there is no machinery provided for going into the question of validity 
of awards passed in private references in pending suit. Section 47 renders 
the provision of the Act as such inapplicable to them What then happens 
if the award is attacked on the ground of legal misconduct It was observed 
in Ammu Cam v. Bala Subramama, A.I.R. 1945 Mad. 294. Of course 
a party cannot be compelled to accept an award which is unlawful. The 
agreement to accept an award yet to be made presupposes that it will 

be a lawful award ? 

“But the question is whether the binding character of the award 
could be gone into proceedings under Older 23 iuIc 3. It is no doubt 
laid down therein that the compromise should be lawful. Does that 
contemplate an enquiry into the validity of the award when it is challen¬ 
ged on the ground of misconduct of the arbitrator. There is ample 
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authority for the proposition that the word ‘lawful’ in Order 23, Rule 3 has 
reference to the terms of the agreement and not to its binding character. 
Vide Kuppaswami v. Pavanambai, A.I.R. 1950 Mad. 728 = (1950) 1 M.L.J. 
524 and Surappa Raju v. Venkataratnam , A.I.R. 1936 Mad. 347. Enquiring 
into legal misconduct would on this principle be outside the scope of 
Order 23 Rule 3. There is also no provision for the court remitting an 
award for reconsideration ; it can only either record it as an adjustment 
or reject it. The parties to such an award therefore, have not the same 
rights with reference thereto as parties to the awards in the arbitration 
proceedings which fall within the scope of the Act ; and the successful 
party to such an award would be in a better position, and the success¬ 
ful party in a worse position than if the award had been made in a 
reference through court. It is difficult to believe that all this was 
intended by the Legislature. 

“It is also significant that the proviso requires the consent of the 
‘parties interested.’ If the consent contemplated by the proviso is merely 
to the agreement to refer to arbitration, then the words ‘consent of 
parties’ simply would have been sufficient and appropriate’. If the 
consent required is for the award itself, then the use of the words ‘parties 
interested’ becomes apt and intelligible. 

“Turning next to the authorities bearing on the question, disagree¬ 
ment with the decision in A.I.R. 1945 Mad. 294, was expressed by Happell 
and Govindrarajachari JJ. in referring judgment in C.M.A. No. 623 of 
1946, by Viswanath Sastri J. in Palaniatidi Chetti v. Kandappa Goundan, 
A.I.R. 1951 Mad. 281 =(1950) 2 M.L.J. 372, and by Mac /. in C.M.A. 
No. 15 of 1950. In the Orissa High Court in Indramoni v. Nilmoni, 
A.I.R. 1950 Orissa 169, and the Patna High Court in Raghunandan 
Sakai v. Sukhlal Rai, A.I.R. 1952 Pat. 258 have held that having regard 
to the proviso to section 47, an award in a private reference in a pending 
action cannot be regarded as a compromise under Order 23, Rule 3, and 
the decision in A.I.R. 1945 Mad. 294 was dissented from. A single Judge 
of the High Court of Allahabad held in Shiarn Kish ore v. Ramnaraiti 
Singh, A.I.R. 1917 All. 178 = 1.L.R. (1947) All. 221, that an award passed 
in an arbitration with reference to a matter pending in succession 
certificate proceedings could, by reason of s. 46 of the Act, be regarded 
as an adjustment under Order 23, Rule 3, Civil P. C. and reliance was 
placed on the decision in Diilar Keen v. Payag Koeri, A.I.R. 1912 All. 
145 = I.L.R. (1942) All. 357 (F.B.). Bur then the award in question in 
that case had been made before the enactment of the Arbitration Act, 
and the learned Judge merely observed : “We need not go into the 
merits of the dispute because it is sufficient for us to say that for all 
practical purposes the difficulty lias now been removed by S. 47 if the 
new Arbitration Act 1910 which not only repeals s. 89 of the Code, but 

replaces it by a new section which makes the matter quite clear. 

‘TFe are accordingly of opinion that under the provisio to s. 47. an. 
arbitration award obtained otherwise than in proceedings taken in accord¬ 
ance with the Act cannot without more be recognised as a compromise 
or adjustment of the suit ; that no decree can be passed thereon under 
the provision of Order 23, Rule 3 : and that the decision in A.I.R 194 5 
Mad. 294 should be overruled. But if after the award is made the 
parties thcrcro agree to accept it. that will compromise and a decree based 
thereon could be passed tinder Order 23 Rule 3’’. The joint consent 
of all parties interested is necessary at the point of time when the court 
is to make the award into consideration as a compromise or adjustment 
Antecedent consent is immaterial just as antecedent invalidity does not 
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debar the court from recognising it as compromise by common consent. 
The proviso does not render the award valid nor does it make it enforce¬ 
able as an award proprio vigore. Jugaldas v. Pursottam, 92 C.L.J. 181== 
A.I.R. 1953 Cal. 690. In the case of private partition in a pending suit 
where the arbitrators differ from each other and no consent of parties 
is available, the only course left for a court is to ignore the arbitration and 
to decide the case on its merits. Ramayya v. Borra venkatachallam, (1953) 
1 M. L. J. 572 = A.I.R. 1953 Mad, 834; but see Pagammal v. Kashi, A.IR. 

1951 Mad. 387 which seems to have been overruled by A.I.R. 1953 Mad. 
781 (F.B.). 

It is clear that, under the proviso to section 47 it is not open to the 
court to record any arbitraion award under Order 23, Rule 3, C. P. Code, 
as an adjustment or compromise of a pending suit, if objection is made 
to so recording it by any party to the suit. Raghunandan v. Sukhlal, 
30 Pat. 985 = A.I.R. 1952 Pat. 258 ; Ziauddin v. Abdur Rafique, A.I.R. 

1952 Pat. 66 = 6 D.L.R. . (Pat.) 6; Indermani v. Nilmoni, A.I.R 1950 
Orissa 169. Where a dispute with respect to matter in pending in a 
court of law and the parties refer the said matter to an arbitrator who 
gives an award in respect thereof without the intervention of the court, 
it is not open to the court to accord recognition to the said award unless 
all the parties interested therein give their consent to it. Juman v. 
Miyabus, 1957 All. L.J. 192 ; see also Blumminarayan v. Venkata, A.I.R. 
1958 Andhra. Pra. 679 = (1958) 2 Andh. W.R. 254. See also Kumhun v. 
Kumhipathumma, 1958 Ker L.J. 269 = 1958 Ker L.T. 207 = A.I.R. 1959 
Ker. 414. 

Where subsequent to the making of the award without the interven¬ 
tion of the court the parties agree to accept it and abide by it, the award 
no longer remains merely a division of the arbitrators themselves but it 
becomes a compromise or an adjustment by the parties themselves of a 
matter in dispute between them. Such a subsequent agreement is always 
enforceable as a compromise under Order, 23, Rule 3, C. P. Code. 
Section 47, Arbitration Act has no application in such a case. The proviso 
to the section does not say that the consent of he parties must be to the 
award itself and expressed in open court. Tulsabai v Jagannath, 1957 
M.P.C. 649. An award following a reference to arbitration without the 
intervention of any court, although the litigations were there pending, 
may be accepted as an adjustment of the suit or may be approached as 
if it were a compromise. Man Singh v. Lai, A.I.R. 1955 All. 261. As 
between the parties to a compromise or an award or person claiming 
,under rival parties the title of each party prior to the award or compro¬ 
mise cannot be set up so as to defeat a title acquired under the compio- 
mise or award. If persons bind themselves by any valid contract support¬ 
ed by consideration they cannot resile from the contract. Ibid. ; see 
also Moradhwaj v. Bhudhar , A.I.R. 1955 All. 353 = 1955 A.L.J, 56 = 
1955 All. W.R. 163 (F.B.). Under this section all arbitrations have to 
be conducted according to the provisions of the Act, and an arbitration 
in violation of the provisions of the Act will become invalid. Ail arbi¬ 
tration of a dispute which is the subject-matter of a pending suit, without 
intervention of the court is not provided and such an award by the 
provisions of s. 47 is not valid. The proviso, however, saves an award 
otherwise obtained for a limited purpose. But the court will not take 
into consideration an award otherwise obtained, if all the parties do not 
consent that it should be taken into consideration as a compromise or 
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adjustment. Phool Narain v. Madan Copal. A.I.R. 1955 Rajas 162 , 
A.I.R 1950 Orissa 169 ; A.I.R. 1952 Pat. 66. The principles applicable 
to suits could be applicable to execution proceedings. Jagjivan v. Dostn, 
8 Sau. L.R. 102 = A.I.R. 1955 Sau. 88. Where the parties orally agreed 
to refer the dispute to the arbitration of panchas and the panchas after 
hearing the parties gave an oral award such an award cannot be rccoidcc 
between the parties in view of the provision of s. 47 of the Arbitration 
Act. Astir a fi v. Ram Das, A.I.R. 1960 Pat. 52=1959 B.L.J.R, 551. 

So there is no legal bar to the dispute which is the subject-matter of 
the pending suit being referred to arbitration without intervention of the 
Court. The award made in pursuance of such an arbitration may, with 
the consent of the parties interested be taken into consideration as a 
compromise or adjustment of a suit under s. 47 by any court before which 
the suit is pending. Lakshmi v. Ram, A.I.R. 1953 All. 9. 1 lie arbitra¬ 

tion contemplated by proviso to s. 47 may include a joint arbitration 
relating to the subject-matter of a pending suit and the matter which 
is not the subject-matter of a suit without the intervention of the court, 
then there is no legal bar to the parties agreeing to refer all the disputes 
between them to arbitration without the intervention of the court and 
then to place the award made in pursuance of such an arbitration bctoie 
the court concerned for consideration as a compromise or adjustment of 
a suit. Ibid. As regards the application of Rule 7 of Order 32, C. 1 . 
Code, the court observed : “When Kishen Lai, father of the minor, 
entered into the agreement of reference in question, he was acting as the 
father and natural guardian of the minor and not his guardian for the 
suit In the latter capacity he could not refer other disputes to arbitra¬ 
tion—that he could do only in his former capacity. He was entitled to 
adjust the matters in suit out of court by direct agreement between the 
parties or through intervention of a arbitrator or reference and have the 
adjustment recorded in court with the leave of the court. In my opinion, 
therefore, in a case of the nature mentioned ahove, the leave of the 
court was, for the reasons stated earlier, not necessary. 


1594. Second Appeal. —No second appeal lies from an order 
recording an award as compromise, but the appeal may be treated as 
revision. Nihal Singh v. Ashtawaker, A.I.R. 1930 Lah. 860 = 31 P.L..R 
225 = 127 Ind.Cas. 705; but see Ganga Prosad v. Tha/mr. A.I.R. 1938 
All. 46=172 Ind.Cas. 967 = (1937) A.L.J. 1133= 1937 A.W.R. 1080. 

48. The pirovisions of this Act shall not apply to any reference 

pend in y at the commencement of this Act , 
Saving fer pending fo which the law in force immediately 
references. before the commencement of this Act shall , 

notwithstanding any repeal effected by this Act , continue to 
apply. 


1595. N.B.—This section saves references pending at the com¬ 
mencement of this enactment : such references will continue to be 
governed by the existing law.— Xolcs on clauses. An application made 
under the Arbitration Act of 1899 must be governed by that Act only 
even though the new Act of 1910 had come into operation at the time 
when the application was heard. Rupchand v. Pantialal, A.I.R. 1911 
Cal. 415. Any award which is the result of a reference which was 
pending at the date of commencement of the New Arbitration Act of 
1910 is saved from the application of the new Act and the provision of 
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the new Act do not apply to such an award. Apooli Mills v. Babibhai, 
45 Bom. L.Rr 904 = A.I.R. 1944 Bom. 12 ; see also Laxman v. Ram A.I.R. 
1952 V. P. 25. But an appeal under the Act is competent when the award 
was made prior to the passing of the Act but judgment was passed subse¬ 
quently. Sher Bahadur v. Ram Narain, 1944 O.W.N. 416 = A.I.R. 1945 
Oudh. 1. The words “entering upon the reference” are not mentioned 
in s. 48. All that is stated is that the reference to the arbitration is 
pending. A reference begins to proceed the moment the agreement has 
been placed in the hands of the chosen arbitrators and they signified 
their assent to deal with the matter. Chouth Mai v. Ram Chandra, 
A.I.R. 1955 Nag. 126 = I.L.R. 1955 Nag. 126. 

49. Repeals and amendments [Rep. by Act V of 1945]. 

1596. Effect of repeal. —Where an Act expired or was repealed 
it was formerly considered to have never been in existence except as to 
matters or transactions past and closed. Per Lord Tunterdon in Surtels 
v. Ellison , 2 B. 8c C. 752 ; Churchill v. Crease , 5 Bing. 177. A repeal 
does not affect any right, privilege, obligation, or liability acquired 
accrued or incurred under any enactment so repealed. Lewis v. Hughes, 
(1916) 1 K. B. 813 C.A. 


THE FIRST SCHEDULE 


(See section 3). 


Implied conditions of arbitration agreements. 


1. Unless otherwise expressly provided , the reference shall 
be to a sole arbitrator. 

1597. N.B.—This paragraph corresponds to para 1 of the First 
Schedule of the Indian Arbitration Act, 1899, which again is drawn from 
para, (a) of the First Schedule of the English Arbitration Act of 

1598. Applicability of Sch. 1. —It is extremely doubtful if the 
provisions of Schedule I can be brought into force where the arbitration 
is through the intervention of the court in a pending suit. G anestit v. 
Bamuari, 61 Punj. L.R. 392 = A.I.R. 1959 Punj. 593. Where the agree¬ 
ment is silent upon the point the reference is to a single arbitrator and the 
court has a power of appointment in default of agreement between the 
parties. Russell 15th Edn., p. 174. See also SenmagUo v. Thornett 
/I 994 A ] 3 i LT 174 It is extremely doubtful if the provisions or Sen. I 
can" be brought'into force where the arbitration is through the intervention 
of court. Ganeshilal v. Firm Banwan Lai, 61 Punj. L.R. 392 = A.I.R. 
1959 Punj. 593. 


1599. Scope.— In the matter of an Arbitration between Eyre and 
Corporation of Leicester, (1892) 1 Q.B. 136, in the contract there was a 
provision for arbitration and in the contract the words used were “by 

other the arbitrator or umpire.” In that case the question was whether 

s. 5 of the English Arbitration Act was applicable to the case. Lord 
Esher M.R. said : “In this case I agree with the Divisional Court that 

there was a submission to a single arbitrator. It seems to me that the 

only possible construction of the words is that the expression ‘arbitrator 
oi umpire’ is tautologous.” It is not possible to conceive of an agree- 
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ment which will come under rule 1 and yet to be an agreement for 
appointment of arbitrators otherwise than by consent of all the parties. 
Where therefore, the rule applies, it can no longer be said that the 
agreement does not provide for appointment of the arbitrator by consent 
of the parties and for that reason invalid. India Hosiery v. Bharat 

Woollen, 92 C.L.J. 7=A.I.R. 1953 Cal. 488. 

2. If the reference is to an even number of arbitrators , the 
arbitrators shall appoint an umpire not later than one month 
from the latest date of their respective appointments. 

1600. N.B.—This paragraph corresponds to para. 2 of First Sche¬ 
dule of the Indian Arbitration Act, 1899, which again is based on para 
( i)) 0 f the First Schedule of the English Arbitration Act of 1889. Para 2 
ol the First Schedule of the Indian Arbitration Act was as follows : “If 
the reference is to two arbitrators, the two arbitrators may appoint an 
umpire at any time within the period during which they have power to 
make an award” Para (5) of the First Schedule of the English Arbitra¬ 
tion Act, 1889 as amended by s. 5 of the English Act of 1934 is as follows : 
“If ‘the reference is to two arbitrators, the two arbitrators shall appoint 
an umpire immediately after they are themselves appointed”. See also 
Shriram v. President ,’ A I R. 1954 Nag. 236 ; Firm Jaulev v. Kanhatyalal, 

A.I.R. 1953 Ajmer 49. 

1601. Seh. I, para. 2 and 8 . 3- —According to s. 3 of the Arbitra¬ 
tion Act an arbitration agreement shall be deemed to include the provisions 
set out in the first schedule in so far as they are applicable to the reference 
unless a different intention is expressed in the agreement. Where there is a 
clear provision in the agreement of reference to arbitration that the arbitra¬ 
tors would be entitled to appoint an umpire only if they happened to dis¬ 
agree, it means that the power to appoint an umpire was contingent on their 
disagreement and could not be exercised before they had agreed to disagree. 
This provision in the agreement must be held to contain an intention 
different from what has been expressed in para. 2 of Schedule 1 and 
hence its provisions could not be attracted to the particular reference. 
Sukhlal v. Mamchand, 219 Ind.Cas. 162 = A.I.R. 1945 Lali. 34. See now 
s. 8(1) of the English Arbitration Act of 1950. Cl. (2) (i.e., Paia 2) of the 
First Schedule comes into play in the absence of any provision m ihej 
term of reference as regards the appointment of an umpire. In othei 
words it is equally open to the parties to the reference to lxfuse to have 
an umpire. Ratnwa v. Gurushiddappa, A.I.R. 1962 Mys. 135. 

1602. Umpire.—-There is a technical meaning which is often applied 
tn the word “umpire.” It is used to denote a person (often appointed 
by the arbitrators themselves) who is to settle any difference that may 
arise between the arbitrators. In re Eyre etc., (1892) 1 Q-B. 136 (139) ; 
C.ulab Singh v. Dhuni Chand, 46 P.R. 1889 ; Jumma v. Mubarik, 30 
Ind.Cas. 87=55 P.R. 1915 = 17 P.W.R. 1915. The ordinary meaning 
of the word umpire is a person who is to decide upon disagreement. 
Louis Dreyfus v. Hemandas, A I R. 1910 Sind 37. A committee of an associa¬ 
tion may constitute an umpire. Heeralal v. Joakim, A.I.R. 1927 Cal. 
<>47 = 31 C.W.N. 730=103 Ind.Cas. 648 = 55 Cal. 180; Re Vari Pali (1914) 
W.N. 208 ; In re Keighley, (1893) 1 Q.B. 405 = 62 L.J.Q.B, 105. The word 
“umpire” cannot mean “umpire or any higher domestic tribunal upon 
which the parties may agree.” Heeralal v. Joakim, 31 C.W.N. 446. 

1603. Scope of tlie rule.— 1 he Arbitration Act docs not say that 
when the reference is to an even number of arbitrators the failure 
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to appoint an umpire vitiates the award. The intention of clause (2) of 
Sch. 1, appears to be that the umpire whose function it is to decide 
on a difference between the arbitrators should normally be appointed 
before any difference arises between them. Whatever may be the result 
in a case of a disagreement between the arbitrators, where no disagree¬ 
ment arises between the arbitrators and there is no need for an umpire, 
to regard the omission to appoint him is fatal to the validity of all the 
proceedings would only result in general inconvenience without promo¬ 
ting any object considered essential by the statute. .The statute in such 
a case could be complied with by the arbitrators appointing an umpire 
lust before delivering their award. .But such a compliance though 
fictitious is purposeless. When the objector cannot point to any 
prejudice because of the omission to appoint an umpire, the omission 
does not vitiate the award. Tikaram v. Hansraj, A.I.R- 1954 Nag. 24 
Louis Dreyfus v. Hemandas, A.I.R. 1940 Sind 37 (40) = 187 Ind.Cas. 252. 
But in Jawala Prasad v. Amarnath, A.I.R. 1951 All. 474, the couru 
observed : “It is clear that the arbitrator, where there is a reference to 
an even number of arbitrators, are under a statutory obligation tol 
appoint an umpire not later than one month from the latest date of 
their respective appointments. It strikes us that the arbitrators had no 
option in the matter of the appointment of an umpire. Bhe provisions 
of para. 2 of schedule 1 are of a .mandatory character and it was clearly 
the duty of the arbitrators to appoint an umpire. This of course, is 
on the footing that there was no express provision to the contrary in 
the agreement. We may also refer to para. 1 of Sch. 1 which is in the 
following terms : ‘Unless otherwise expressly provided, the reference shall 
be to a sole arbitrator.’ The point is that it was open to the parties 
by their agreement to waive this condition, about the appointment of 
an umpire.That being our view, it is clear that in the circums¬ 

tances of this particular case, the award made is not valid. Where the 
umpire took up the burden of umpirage following the disagreement, 
the arbitrators would have nothing further to do with the reference and 
it would be the umpire who functioned alone in lieu of the arbitrators. 
New Great Insurance v. Behari Lai , 1958 B.L.J.R. 488. Consequently 
the arbitration in a case cannot proceed unless the arbitrators had appoin¬ 
ted an umpire before they entered upon the reference. Where this was 
not done, the whole proceeding before the arbitrators was illegal and 
void, even though the award was unanimous. Ibid. But see the next topic. 

1604. Appointment of umpire whether mandatory. —The word 
“shall” in cl. ( 2 ) does not make the provision mandatory in the sense that 
the breach will vitiate the entire arbitration proceeding and make the 
award illegal. United Printing v. Kishorilal, 97 Cal. L.J. 267=98 Cal. 
|t 73 = A.I.R. 1956 Cal. 593. See also Union of India v. Allied Trading , 
A.I.R 1956 Punj. 7 where it has been held that even if cl. 2 supersedes 
or supplements the arbitration clause in the contract, the failure to 
appoint an umpire within a month of the appointment of the arbitrators, 
perhaps because they were too busy to get together earlier, is a mere 
irregularity which does not render the appointment of an umpire invalid 
or deprive him of jurisdiction or invalidate the subsequent proceedings. 
The rules laid down in the first Schedule comes ‘into application only 
where a different intention does not exist. Where the arbitration agree¬ 
ment clearly shows that the intention of the parties was that the two 
arbitrators out of the three be perfectly within their rights to make an 
award it cannot be said that they had no jurisdiction to make the award 
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for failure to appoint an umpire under para, of Sch. I. Ismail v. Hansraj, 

A.X.R. 1955 Raj. 153. , , . , 

Where the arbitrators fail to appoint an umpire and the P”" e * °° 

JSS b v. hZ' tofc 7^!”wS“<H2)‘S»”jW ML L.J.J.22 . 

A I R of 1 thc^ Statutes 11 as' ^ 3 whether ° tnandatory enactments shall 

srra™ «*» srTsX rs."s 

■Ti ar™-fh “La >■ 

s™ «n„, Krishna V R.l .^^VJ&iTwhS, ” of 5 'm. “d.S’y 
one month. 


1605. How appointment is made.—The appointment of an umpire 
by arbitrators is a judicial act ; they must therefore meet and exercise the 
power together. Re Hopper's Arbitration (1867) L.R. 2 Q-B. 367 (376) ; 
Re Lord and Lord, (1855) 5 E. & B. 404, In re Cassel, 9 B. & E. 624 (628). 
They owe a duty to the parties to select a fit and proper person as 
umpire ; they must not, therefore, leave the selection to chance, but as 
between several persons whom they both consider fit and proper persons 
to discharge the duty of umpire they may select by lot whom they will 
appoint, Halsbury Val. I, p. 457 citing, European and American Steamship 
v. Crosskey, 8 C.B. (N.S.) 397 ; Prescod v. Prescod , (1887) 58 L.T. 76. 
Sec also. Hopper In re 8 B & S. 100 = 36 L.J.Q.B. 100: Morgan v. Bolt, 
7 L.T. 671 ; Neale v. Ledwer. 16 East. 51 Ford v. Jones, 3 B. 8c Ad. 248 
= 1 L.J.O.B. 104; Cassell , In re, 9 B. & C, 624 = 7 L.J.K. 329; Young 
v. Miller, 3 B. 8c C. 407 ; Harris v. Mitchell, 2 Vern. 485. But where 
arbitrators, after tossing up for the choice, abandoned the choice made, 
and afterwards one of them, by consent of the other, appointed the 
umpire, held that the appointment was good. Vennihum In re, 10 L.J. 
B. 128. But an umpire may be appointed by lot. if the parties to the 
reference assent to such a mode of election. Taylor v. Backhouse, 2 L. 
M. 8c P. 70; Tunno In re, 5 B. &: Ad. 488 ; Greenwood In re, 1 P .8c D. 
463 ; Jamieson, In re 4 A. &: E. 945; Morgan v. Boult, 11 W.R. 265. 
Tindal C.J. said : “Now the grounds relied upon here are. first ; that 
the umpire were decided by lot. Undoubtedly the mind and understan¬ 
ding of the two arbitrators should concur in the selection of the person 
who is to act as umpire, but it appears to me that the case falls within 
that of Re Tunno and Bird, supra, where it was held that a party to an 
arbitration cannot object to the award that the arbitrators chose an 
umpiie by lot, if he expresslv agreed to or acquiesed in that mode of 
choice.” James v. Attwood, (1839) 7 Scott. 843. An appointment of an 
umpire, by lot consented by the attorney's clerk, but not by the attorneys 
themselves, or their client, is bad. although the parties, in ignorance of 
the mode of appointment, had attended the arbitrator. Hodson, In re, 
7 D.P.C. 569. Where two arbitrators appointed by an umpire by lot, 

108 
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and the agent and solicitor of A, a party to the reference, upon being 
told who had been appointed, and the mode of appointment, raised no 
objection, and approved of the person appointed, who made his award, 
held that he was not entitled to have the award set aside upon the ground 
that the umpire had been irregularly appointed. Blythe and Tyne Ry 
In re, 11 W.L. 705. The signing of the appointment of an umpire is 
not a judicial act and therefore need not be done by the arbitrators at 
the same time or together. Hopper, In re 8 B. & N S. 100. ‘Appoint 
means concur in appointing. In re Eye (1892) 1 .Q-B. 139. The arbitra¬ 
tors cannot delegate the power of appointment conferred on them by the 

contract. /. G. Smith v. Lndha, 17 Bom. 129 ; but see, Shankar Lai v. 

Jainy, 53 All. 384. Where the terms of a reference provide for the appoint¬ 
ment of an umpire before the arbitrators enter upon the reference, until 

the umpire is appointed, the reference cannot proceed. Choont Lai v. 

Madhoram , 36 Cal. 388: Hurdwary Muli v. Ahmed Musap 13 C -W.N. 
C3 ; but see Bombay Company v. National Jute Mills, 39 Cal. 669 , L* u 
Dreyfus v. Hemandas, A.I.R. 1940 Sind 37. The Act recognises no award by a 
tribunal superior to the umpire. Heeralal v. Joakim, 31 C.W.N. 446. 
The court has no jurisdiction to appoint some body as umpire if the 
arbitrators differ, when the deed of reference to arbitration filed by the 
parties makes no provision for this contingency but expressly states that 
the court should then decide the matter. Ramzani v. Nur Ahmadi, 189 Ind. 
Cas. 446 = 42 P.L.R. 1940 Lali. 276. Where the agreement of reference 
to arbitration provides that the arbitrators would be entitled to appoint 
an umpire only if they happen to disagree, it is not incumbent on the 
arbitrators, to appoint an umpire within 30 days of their own appointment 
as provided for by this para. Such a provision in the agreement must 
be held to contain an intention different from what has been expressed 
in this para, within the meaning of s. 3 of the Act. Sukh Lai v. 
Mamchand, 46 P.L.R. 348 = 219 Ind.Cas. 162 = A.I.R. 1945 Lah. 34. In 

case of appointment of an umpire approval of the parties is not necessary. 
Oliver v. Collings, 11 East. 367. But appointment of an umpire is not 
effectual unless he accepts the office. Ringland v. Lowndes (1863), 15 

C.B.N.S. 173 (196). 

1606. Commencement of authority. —If the arbitrators cannot 
agree to an award on any of the matters referred, the umpire should decide 
on all of them and only upon those as to which the arbitrators disagree. 
Tollit v. Saunders, (1821) 9 Price 612; Wicks v. Cox. (1S47) 11 Jus 542; 
Winterinwham v. Robertson, 27 L.J.Ex. 301, Russell, 15th Edn., p. 130. 
An express admission of the arbitrators that they cannot agree is not 
necessary to give the umpire jurisdiction to make an award. Hill v. 
Marshall, 5 L.J.O.S. C.P. 161. If one of the arbitrators insist upon 
producing further evidence, and the other refuses to allow it to be done, 
that is sufficient disagreement between the arbitrators to authorise the 
interference of the umpire. Cudliffe v. Walters, 2 M. 8c Rob. 232 ; see 
also Winteringham v. Robertson, supra. .There may be circumstances in 
which an umpire may join in an inquiry with the arbitrators before the 
time of his acting arrives. Elliot and South Devan Ry., In re 2 Deg. & 
Sin. 17. “An appointment of an umpire which has become effectual by 
acceptance of the office exhausts the power of appointment, and the 
appointers have no power to revoke the appointment made or to make 
a fresh appointments in place of it.”— Russell, 13th Edn. 317. 

1607. Procedings before umpire. —In order to save the delay and 
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expense of two investigations of evidence, it is often arranged that the 
umpire shall sit with the arbitrators and hear the evidence once for all. 
If without any special arrangement the umpire sits with the arbitrators 
and hears the evidence, that is no ground of objection to the award, but 
the umpire ought not in such a case to interfere with the arbitrators when 
they discuss the case. Russell 15th Edn., p. 127. If the arbitrators failed 
to agree then and then only the umpire can make an award Flag Lane v. 
Sunderland (1859) 5 Jur. N.S. 894 ; Ellison v. Ackroyd (1850) l L. M. & P. 
80(5. If the arbitrators failed to make their award within time then, 
also the umpire can step in and make his award, which he considered as 
a valid one. Ellison v. Ackroyd, supra. Before expiry of time fixed for 
arbitrators’ award or before disagreement between them any interference 
by the umpire would make the award liable to be set aside. Pottei v. 
Newman (1835) 4 Dowl. 504. According to Russell notice of disagree¬ 
ment can be given by the arbitrators even after a mere discussion of the 
case and before hearing evidence. Russell, 15th Edn., p. 1-8. As regards 
meaning of the word disagreement, vide Issifoglu v. Conmantaros, (1947) 

1 K.B. 396. An umpire may make his award on the notes of the arbitra- 
•tor if no objection is taken. Jenkins v. Heggs, 11 L.J.Q.B. 71. Whcie 
an umpire refuses, on express request, either to hear evidence already 
given before the arbitrators, or to examine new witness, the court will 
set aside the award. Ibid., ; Salkeld, In re, 12 A &: E. 767. T. licit not 
insisting on this objection at the time of making the award does not 
amount to a waiver. Jenkins v. liege's, supra, but see, Salkeld In re, 
supra. The fact that the arbitrators were not present at the sitting held 
by the umpire or that they have not signed the award does not vitiate 
the award or render it illegal. Louis Dreyfus v. Earachand, A.I.R. 1926 
Sind 24^ = 95 Ind.Cas. 378 ; but sec, Winteringham v. Robertson, 27 L.J.Ex. 
301 ; Bcddal v. Page, 5 L-J. (O.S.) K.B. 101 ; Flaglane s. Sunderland, 5 
Tur NS. 894. An umpire or single arbitrator occupies a judicial posi¬ 
tion and is bound so far as practicable to follow legal rules. Enoch and 
Zaretzky, In re, (1910) 1 K.B. 327=79 L.J.K.B. 363. An umpire is not 
entitled in the course, of an arbitration, when their side objects to his 
doing, himself to call a witness and examine him. Ibid. ; contra Coulson 
v. Disborough, (1894) 2 O R. 316 (318). As regards disqualification or 
otherwise of arbitrator to give evidence before umpire vide’ Boingcois v. 
Wed del, (1924) 1 K.B. 539 ; Haridas v. Baidya, 21 C.W.N. 84.) ; Biofcmha 

v. Puma, 58 Cal. 895. 


3. The arbitrators shall made their award four month 
after entering on the reference or after having been called upon 
to act by notice from any party to the arbitration agreement or 
within such extended time as the Court may allow. 

1608. Scope.—The provision in paragraph 3 that unless a contrary 
intention is expressed in the arbitration agreement, the arbitrators should 
make their award within four months after entering on the reference or 
after having been called up to act by notice in writing from any party 
to the arbitration agreement, is expressed in mandatory terms and its 
contravention involves avoidance of the award. Abdul Hakim v. Chair¬ 
man, A.I.R. 1950 Lah. 32 = Pak. E.R. (1919) Lah. 789. An arbitration 
agreement stands on the footing of any other agreement. It is binding 
upon the parties unless it is tainted with fraud, coercion, undue influence 
etc., in which case it can be avoided like any other agreement. Once 
there is a valid reference to arbitration the parties cannot resile from 
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it merely because the arbitrators have allowed, their time to expire without 
makinsr any award or that they have neglected or refused to act. Sonelal 
V. Latta, A.I.R. 1955 M.B. 91=I.L.R. (1954) Madh. B, 31. An award 
would be within time if the arbitrator who entered on the reference has 
made the award within four months of the date of his entering on the 
reference. Where upon the refusal of the first arbitrator to act, as such, 
after having entered up the reference, another arbitrator was appointed 
in the terms of the agreement and this arbitrator makes the award within 
four months of his entering upon the reference, the award cannot be 
thrown out on the ground that it was given beyond limitation. lhe 
date of entering on the reference cannot be taken to be the date when 
the first arbitrator entered upon the reference. Nawab v. Nawab, A.1.K. 
1959 All. 777. This paragraph differs from para. S of the First Schedule 
of the Indian Arbitration Act of 1899 in two respects. According to the 
repealed paragraph the arbitrators were bound to make their award 
within three months after entering on the reference or after hav1 / 1 ^ been 
called on to act by notice in writing from any party 

but under this paragraph four mopths time is given to him. Under 
the repealed paragraph the arbitrators could by any wr ^ in S ^ ed 
them from time to time, enlarge the time for making the award , bu 
now by this paragraph that power is taken away from the arbitrator and 
the newer of extending time now vests in court. Para. 3 of the 1 irst 
Schedule of the Indian Arbitration of 1899 was taken verbatim from 
oara fc) has been repealed by s. 2C and Third Schedule of the ^English 
Arbitration Act of 1934. Section 6(3) of the English Act enacts : s “ b jecj 
to the prov^iom of sub-section (2) of section 10 of the prtnctpal Ac B 
and to anything to the contrary in the arbitration agjeeniept an _ arbnra 

tor or umpire shall have power to make an award at *"1 *"m.rr is to 
the law is that if the reference is made through court the court is to 

f,x time in the order of reference. (Vide s. 23). If.it is not made 
through court, and if no time is fixed in the arbitration agreement 
tha° ?ase four months’ time is given to the arbitrators to make them 
award. The power of extending any time ^ retained £j r ‘ ph has got 
also Kamnath v. Nanju , A.I.R. 1953 Cal. 787. 1 P b prakash 

nothing to do with reference being made by the par y 1006 = A.I.R. 

v. Union of India , I.L.R. (1963) 1 All. 86 = 1962 AH. x-.i 

1963 All. 242. 

1609. Whether applicable to disputes under the Co-operative 
Societies’ Act. —The provisions of para. 3, Sch. I, are inapplicable to a 
proceeding for arbitration of a dispute relating to ^cooperative Societies.' 
Nand Kishore v. Bally Co-operative; 47 C.W-N. 478 —A.I.R. 1943 Cal. 
255 = 1.L.R. (1943) 2 Cal. 431 =208 Ind.Cas. 196. 

1610. Make their award.— For meaning of ‘making their award’, 
vide notes under section 23. 

1611. Entering on the reference etc. —In Sardar Mai v. Sheo 

Baksh, 66 Ind.Cas. 907 = 20 A.L.J.- 272, the court observed: “We are 
of opinion that the provisions ‘entering on the reference’ and ‘having 
been called upon to act by notice in writing’ are alternative in this sense, 
that where no reference is entered upon at all, then the time runs from 
the notice calling upon the arbitrators to act. But, on the other hand, 
even although the arbitrators may be called upon to act by entering upon 
the reference, if they enter upon the reference, they have three months 
from the moment for making their award.To hold otherwise 
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would seem to strike out from clause (3) the words " wit f h ‘" three months 
after entering on the reference’ in a sense where one of the parties hap 
pened m calf upon the arbitrators to act before they began the reference. 
P “This clause was considered by the English Court of Appeal.in 
Bari tie: Gould v. Sharpington Combined Pick and Shovel Syndicate, (\S9.) 
2 Ch g 80 = 68 L.J.Ch. 429. And the view which we take seems to be that 
which was laid down by the Master of the Rolls, that late Lord Undley 
in a passage contained in page 91 of the report. In addition to that, 
under P the old clause in England, which was slightly different in o™, 
an equally strong court came to the conclusion in Baker v. Stephens 
(1867) 2 J.B. 528 = 36 L.J.Q.B. 236, that ‘entering upon the reference 
means ’not when an arbitrator accepts the offce, or takes upon himsel 
the duty but when he actually enters upon the matter of reference, when 

the parfies are before him, o'r under -me peremptory order compiling 

him to conclude the hearing ex parte. Vide A.I.R. 1950 Lah. 1/4 noted 
under Article 4. It may be going a bit too far to hold thatt the mom cm 
the arbitrator accepts an appointment he enters upon a reterence. 
must do some act which is referable to his position as an arbitrator and 
m nothing else before it can be said that he enters upon .*cj£«en, c 
In any event the arbitrators must take upon himself and exercise me 

functions of an arbitrator. The exercise o£ R a . fun ^ n v d °l* a ^od 58 LR 
mean hearing the matter on the merits. B “ l > 11 Biiai * 

917 = A.I R. 1956 Bom. 146 ; (1941) 1 K.B. 396. 

The word ‘act’ in the 2nd clause of Sch. I R. 3 is more comprehensive 
than the words ‘entering on the reference’ in the first clause of that rule. 
Hari Shankar v. Shamhhu Nath . I.L.R. (1961) 2 All 469 = 1961 All. 
L t 748 = A.I.R. 1962 S.C. 78. It is always a question of fact on what date 
the arbitrator or the umpire as the case may be actually cnteicd 
on the reference. Ram Sahai v. Harichand-ra, 1963 M.l L.J. 11_1—A L 
1963 Madh. Pra. 143. 


1612. Month. —“Month” shall mean a month reckoned according to- 
the British calendar. Vide s. 3 (33) of the General Clauses Act of 1897. 

1613. How four months are to he calculated. —If matters are 
referred to an arbitrator on the 29th of June, and he is to make his 
award within five calendar months after the matter is referred to him. 
the 29th June is excluded in the computation of time, and an award 
made on the 29th of November is good as being within the limited period. 
Russell , p. 112 citing. High a in v. Jessop, 9 I)owl. 203. If he has “until” 
a day named to make his award, the word “until” may be constructed 
either inclusive or exclusive ; and the construction put upon it, ut res 
magis valeat quam pereat , the arbitrator will have the whole day named 
included, and may make his award at any time during that day. Russell, 
p. 112 citing Kerr v. Jcston, Dowl. N.S. 538; Kuon v. Symmonds, 3 Bro. 
Ch. Cases, 358 ; Dakins v. Wagner , 3 Dowl. 535 ; R. v. Sleavens. 5 
East. 244. If however within the period of 4 months of being called 
upon to act the arbitrator enters upon the reference the limitation' 
begin to run from the date on which the arbitrator enters upon the 
reference. Ghasilal v. Biszuanath , A.I R. 1964 Cal 466. 

1614. Award beyond time. — Vide s. 28 and notes thereunder. Where 
parties parties attend and recognise that the arbitrator lias jurisdiction 
to continue the arbitration, even though the time for making the award 
has expired, they arc estopped by their conduct from seeking to impugn 
the award on the ground that it was invalid by reason of being filed out 
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of time. Patto Kumari v. Upendranath, 50 Ind.Cas. 52 = P.L.J. 265. 
The failure of the arbitrator to make his award within four months does 
not automatically result in the cancellation of arbitration agreement. 
Shiv Ram v. Ram Rahha, A.I.R. 1951 Pepsu 45=GD.L.R. (Pepsu) 13. 

1615. S. 3 and Sch. 1, Rule 3—Applicability.—' The parties may 
exclude the provisions of the Schedule, of they so desire by expressmg a 
contrary intention. Vide commentary to section 3 supra Where tb 
arbitration court is the Bengal Chamber of Commerce, the parties are 
bound by the Rules of Commerce. This article was arucle n 

applied in such a case. Baranagar Jute v. Hulaschand, 62 Ca 

734= A.I.R. 1958 Cal. 490. 

1617. Limitation of four months—Starting point. —Deed of 

agreement was executed by the parties referring the dispute to 
on 9-5-1952. The deed was handed over to the arbitrators on 16-8-19a2 
and an award was made on 23-10-1952. Held, that the period of our. 
months was to be counted from 16-3-1952 and therefore the award made 
on 22-10-52 did not offend against Rule 3. Abdul v. Thakur, 19o8 B.L.J.K. 
681 If the arbitrators have entered on the reference then the award must 
be made within 4 months from the date. If they have not entered on the 
reference the arbitrators may be called upon by notice in wilting to act 

and in that case the period of four months is be XA C /£ ,nt f£ 

date of notice. Shambhu v. Han Sankar, 1954 All. W.R. {H.Cd 250 

1954 All L.T. 332 = A.I.R. 1954 All. 673. See also Union of India v. 

Sri Hath, 1957 B.L.J.R. 234 = A.I.R. 1957 Tat. 697. 

4. If the arbitrators have allowed their time to expire 
without making an award or have delivered to any party to the 
arbitration agreement or to the umpire a notice in writing 
stating that they cannot agree, the umpire shall forthwith 
enter on the reference in lieu of the arbitrators. 

163 8. Scope.—This paragraph corresponds to P ara - of f 

Indian Arbitration Act of 1899 which again is based on para, (a) ? r , 
English Arbitration Act of 1889 and to para. 9 of the Second bcneauie 
of the Civil Procedure Code of 1908. When the umpire’s power is to 
commence on the disagreement of the arbitrator, to justify the umpire 
in interferring there must be such a difference between the arbitra ors 

as renders their agreement in an award hopeless. Cudnff Y* r ’ 

Moo. & Rob. 23. Whether there has been such an essentia^ dmerence 

is a question of fact to be decided by a court. Russell, page • e 
the English Arbitration Act of 1889, it was held that when one of the 
arbitrators, after some meetings, declined to proceed furt ei in e case, 
or where one insist*! on further evidence being produced, which the 
other refused to allow, there arose such a disagreement as n° ^ h 9 « 9 . 

umpire’s powers into existence. Cudliff v. Walters, • ' . ’ 

Tun no and Bird, In re, 5 B. & Ad. 488 ; Winter,n^ham v. Robertson 

27 L.T.Ex. 301. There may be circumstances in which an umpire may 
join in an inquiry with the arbitrators before die time of his actin 

arrives. Elliot and South Debon, In re, 2 Deg. & Sm. 17-12 T« r - 4 ? 5 - 

An umpire may enter into work where before the expiry of the period 
two of the arbitrators retired. Niaz Ahmed v. Abdul, 1 A.L.J. 29- 
C1004) A.W.N. 49. Prima facie the duties of an umpire are the same as 
those of the arbitrators. Sitaram v. Suslul, 46 Ind.Cas. 706. An umpire 
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can act without arbitrators. Ram Lagan v. Phatangan, A.I.R. 1928 All. 
674 = (1929) A.L.J. 31 = 111 Ind.Cas. 559. I£ there is disagreement between 
the arbitrators there is no award and the jurisdiction of the umpne is 
attracted. In the absence of a contrary provision tn the arbitration agree¬ 
ment the umpire must adjudicate upon the whole case even if the a 
trators disagree on one point. It is really for the umpire to decide if 
there is compromise or a withdrawal of the reference which cannot be 
retracted. Even if there is a compromise the umpire may make an award 
in accordance with the compromise. In tact that umpire ought to 
embody the admitted claim or compromise in the award unless the 
parties invite him not to do so. Probodh Kumar v. Union of India, ob 
C.W.N. 436. Where the umpire enters upon the reference in lieu or the 
arbitrators, all the matters referred fall to be decided by him, and not 
merely the matters in respect of which the arbitrators have disagreed. 

Russell, 15th Edn. 6. 130. 

5. The umpire shall make his award within two months 
of entering on the reference or within such extended time as the 
Court may allow. 

1619. N.B.—This paragraph corresponds to para. V of the Indian, 
Arbitration Act of 1899 which again is based on rule (e) of the English 
Arbitration Act of 1899. This para (e) been repealed by the Arbitration 

Act, 1934, third Schedule. 

1620. No difference between the arbitrators—Applicability of 
Rule 5.—The umpire takes action only if there be any of the circumstances 
mentioned in R. 4, if the two arbitrators disagree in their opinion, the 
matter will be referred to the umpire and then the umpire enters on the 
reference in lieu of the arbitrators and he has to make his award within rlu> 
meaning of R. 5 within two months of such entry on the reference. Where 
there has been no disagreement between the arbitrators and hence the 
umpire was not called upon to act under R.‘ 5. 'Rule 5 has no application. 
Abdul v. Thakur, 1958 B.L.J.R. 681. 

1621. Entering on reference.—An umpire enters on the reference 
when he enters upon the matter of arbitration (i.e.) when the parties are 
before him or under some peremptory order he is compelled to conclude 
the hearing ex parte. He cannot he deemed to have entered on the reference 
on the day when he merely directed that no further notice need be sent to 
one of the parties without beginning an enquiry into the case. Abdul Majid 
v. Bahawal, A.I.R. 1950 Lab. 174 = Pak L.R. (1950) Luh. 323 ; see also 
Sardar Mai v. Sheo Bahsh, A.I.R. 1922 All. 106 = 44 All. 132. 

6. The parties to the reference and all persons claiming 

under them shall, subject to the provisions of any law for the 
time being in force, submit to he examined hv the arbitrators 
or umpire on oath or affirmation in relation to the matters in 
difference and shall, subject as aforesaid, produce before the 
arbitrators or umpire all books, deeds, papers, accounts, writings 
and documents within their possession or power respectively 
which may be required or called for and do all other things 

which during the proceedings on the reference, the arbitrators 
or umpire may require. 


1622. Scope.—This paragraph corresponds to para. VI 


of the 
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Indian Arbitration Act of 1899 and para, (f) of the English Arbitration 
Act of 1899. Vide notes under s. 13, supra 

7 . The award shall he final and binding on the parties and 
persons claiming under them respectively . 

1623. N.B. —This para is new 

1624. Para. 7.— Vide notes under S. 14. 

8. The costs of the reference and award shall be in the 
discretion of the arbitrators or umpire who may direct to, and 
by whom, and in what manner, such costs or any part thereof 
shall be paid, and may tax or settle the amount of costs to be so 
paid or any part thereof and may award costs to be paid as 
between legal practitioner and client. 

1625. Scope.—This paragraph corresponds to para. 9 of the 
Arbitration Act of 1899 which again is based on para, (i) of the English 
Arbitration Act of 1899. See now section 18 of the English Arbitration 
Act of 1950. The arbitrators have power over the costs of reference and 
award under their provisions of this para. Williams and Stepny, In re, 
GO L.J.Q.B. 639 = (1891) 2 Q.B. 257. The effect of this para is to make 
arbitrators judges in their own cause in the matter of costs. When the 
submission does not express a contrary intention, the arbitrator or umpire 
may himself fix the amount of his remuneration, and may include it in 
his award. If he includes it in his award, there is no means of turning 
or otherwise disputing the amount so fixed by him unless the amo T^ 
is so unreasonable and excessive that the court would hold him guilt y 
of misconduct, and on that ground set aside the award under s. 30 of th 

Arbitration Act. Gobind Singh v. Pohumal , I.L.R. (1 ® 44 > m the dhhinc- 
Ind.Cas. 195 = A.I.R. 1945 Sind 41. It may be of use to note the dtsunc 

lion between costs of the cause, costs of reference, and costs incurred 

When a cause is referred *he costs of the cause compose the ^sts^ncurred 

in the cause up to the time of the submission. he cause, if any 

of reference, and the costs of ulterior V TOC ^ e f l g „ a Dow 1 1 • Clark 
after the award. Russell, p. 234, citing Goodall v. Ray. 4V™i. l.Uar* 

v. Owan, 2 H. & W. 324. Ordinarily, the expense incurred by the parties 

of the whole inquiry before the arbitrator, whether with respect to the 

matters in the cause or the matters out or n, _ r 

p. 235; In re Autothreptic, 21 Q.B.D. 182. The costs of the reference 

include all the expenses properly incurred by the parties in the cause 
S he whole fnqui?y before the arbitrator. They may include the costs 
of negotiating and settling terms of the submission, and of any fresh 
submission between the parties. The costs of a special case stated in 
the course'of reference under clause (a) of section 13 are included within 
the terms of costs of reference and ought (in so far as the court has no 
already dealt with them) to be dealt with be the arbitrator in his award. 
Maritime Insurance v. Assecuranz Union (1935) 52 L.I.L Rep^ 16 ; but 
see HiZham v. Havant, (1951) 2 T.L.R. 87 cited in Russell, 15th Edn., p. 
232 Special expenses incurred by the arbitrators in connection with the 
arbitration with the consent of the parties are to be legarded as costs of 
reference Ibid. ; Re Autotherptic Steam Boiler, (1882) 21 Q.B.D. 182. 
The costs of the award are the amount of the arbitrators' charges which 
are usually paid to him when the award is taken up. Russell, p. 235. 
See Va iJr v Bryant, 2 Dowl. 600 ; Dosset v. Gingetl, 2 M. 8 : G. 870. 
Where after writ in an action “all matters in difference between the parties 
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arc referred to an arbitrator, and the order of reference contain a clause 
that the costs of the said cause, and the costs of the reference and award, 
shall be costs in the cause,” the arbitrator has power to deal with all 
costs, and may order the successful plaintiff to pay the defendant’s costs. 
Hayward v. Mors, 49 J.P. 248. An arbitrator can only exercise his power 
of fixing the amount of the costs by the award itself. Pregble and 
Robinson, In re (1892) 2 Q.B. 602 = 67 L.T. 267. 

° n questions of costs, if the arbitration clause itself makes any 
piovision, then that provision is supreme and effect should be given 
to it unless the parties have altered the same by subsequent agreement. 

r ? n u° f Indla ’ A I R 1956 Cal ' U - T 1 >e>e is a distinction 
between costs of the causes, costs of reference, and costs of award. So 

when a cause is referred the costs of the cause comprise the costs incurred 

in the cause upto the time of submission, the costs of the order of 

inference and the costs of ulterior proceedings in the cause, if any after 

the award And there is also the rule that when "all the matters in 

difference between the parties” including the question of costs are referred 

to an arbitrator, he has the power to deal with all the costs of the cause 

liven assuming that the arbitrator has no power to deal with the costs 

incurred upto the reference, the court has still jurisdiction to make 

appropriate provision in this regard in the decree giving effect to the 

award. Vulson v. Ktlukutty, 1958 Ker. L.T. 965 = 1958 Ker. L.T. 577 = 

A.LR. 1959 Ker. 174. When the provisions of this paragraph are deemed 

to be included in the arbitration agreement, or the agreement states that 

the costs of the reference or award are to be in the discretion of the 

arbitrator, he should give some direction in his award respecting costs, 

otherwise the award may be bad as not being final. Russell, 13th Edn , 

P- 441 <^ ing Morgan v. Smith, 9 M. 8 c W. 427; Richardson v. Worsely 

i E i X : 6 !? : v - Wilson, 9 Ex. 90. Where an arbitrator fails to 

deal in his award with costs which are left to his discretion, the court may 
refer the matter back to him for dealing with the same. Warbury & Co 

f & (19 ° 4) 90 L T ‘ 644 ’ Becker MiMon & Co.. In re (1921) 

391. Cost: may 1be awarded by the arbitrator in lump. Bradshaw v. 

Air Counal ( 926) Ch. 329 = 95 L.J.Ch. 499. But the arbitrator must 

of ;J U T d ‘^ awardin S cost - Lloyd Del Pacific v. Board 

of Trade, 46 T.L.R. 476. Cost should not be awarded by arbitrators 
cnsicgardmg agreement between the parties. Mansfield v. Robinson (1928) 
K.B. 3u3 — 97 L.J.K.B. 466. Arbitrator’s award regarding cost, where 

bC f 11 uscd shoi,ld nr)t be disturbed. Gray v. Ashburton. 
(U17) A.C. 26; In re Fearon and Fhnn, (1869) L.R. 5 C.P. 34. Arbitrator 
bas power to direct taxation of cost. Blair v. Ilarradine, 7 Ex. 269 • 

Morgan v. Smith, 9 M. 8c W. 427 ; Roulstone v. Alliance, 4 L.R Ir Cl' 

” 7 . ; Buttle V Musfrrawe, \ Dmcl.N.S. .325 ; In re Dublin Electric Supply, 

ZC L « L - __• i i • i • • ' _ CSSflll party to pay the 

r * h3S cxcrcised hls discretion. Re Fearon and Flinn, (1869) L.R. 

^ Vj* i • O a* 


THE SECOND SCHEDULE 
(See section 41) 

Powers of Court. 

f . ] 'i - T 1 1C P rcscrv f lti i on ' interim custody or sale of any goods which are 
the subject-matter of the reference. y M ' wucn a,c 

2 . Securing the amount in difTerencc in the reference. 

5. I he detention, preservation or inspection of any property or rhino- 

which is the subject of the reference or as to which > any question may 
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arise therein and authorising for any of the aforesaid purposes any person 
to enter upon or into any land or building in the possession of any party 
to the reference, or authorising any samples to be taken, or any observa¬ 
tion to be made, or experiment to be tried, which may be necessary or 
expedient for the purpose of obtaining full information or evidence. 

4. Interim injunction or the appointment of a receiver. 

5. The appointment of a guardian for a minor or person of unsound 
mind for the purposes of arbitration proceedings. 

1626. Notes .—Vide Notes under s. 41. 

The Third Schedule —[See Section 49 (1)]. [Rep. by Act VI of 
1945]. Enactments Repealed. 

The Fourth Schedule —[Rep. by Act VI of 1945]. (See Section 49 
(2) Enactments Amended. 

The repealed Third and Fourth Schedules were as follows: 

THE THIRD SCHEDULE 


[See Section 49(1)] 

Enactment Repealed. 


Year 

No. 

1 

2 . 

1899 

IX 

1908 

V 


Short Title 
3 


The Indian -Arbitra¬ 
tion Act, 1899. 

The Code of Civil' 
Procedure, 1908. 


Extent of Repeal 

4 


The whole. 

Section 89, clauses (a) to (/) (both inclu 
sive) of sub-section (1) of section 104 
and the Second Schedule. 


THE FOURTH SCHEDULE— (Contd.) 

[See Section 49 (2)] 

Enactiments Ameuded 



1863 


1877 


No. 

Short Title 

2 

3 

XX 

The -Religious Endo- 


ment Act, 1863. 

* 

The Specific Relief! 

Art -1877. 


Amendments 
_4 

(a) In section 16— 

(j) for the words and figure "Chapter 

VI of the Code of Civil Procedure" 
the words and figure "Chapter IV 
of the Arbitration Act, 1940" shall 
be substituted ; 

(ii) for the words and figure "section 
312 of the said Code" the words 
and figure "section 21 of the said 
Act" shall be substituted. 

(b) In section 17, for the words and 
figurt "section 312 of the said Code of 
Civil Procedure" the words and figure 
"section 21 of the Arbitration Act, 
1940" shall be substituted. 


In section 21— 

(i) for the words and figure "Code of 
Civil Procedure and the Indian 
Arbitration Act, 1899," the words 
and figure "Arbitration A<»t 1940, 
shall be substituted : 
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Year 

1 


No. 

2 


Short Title 
3 


1008 


IX 


Amendments 


(it) after the words “but 


if 


The Indian Liinita-! 
tion Act, 1908*. 


any person 

who has made such a contract” 
the words “other than an arbitra¬ 
tion agreement to which the pro¬ 
visions of the said Act apply” shall 
be inserted. 

(/) for Article 158 -fthc following shall 
be substituted ; gamely : 


158. Under the Ar r 
bit ration Act, 19-10. 
to set aside an award 
or get an a^vard re¬ 
mitted for reconsi¬ 
deration. 


—Thirty days.— 
The date of service 
of ‘the notice of fil¬ 
ing of the award. 


(ii) In Articles 159 and 179, for the 
words “Same Code” in the first 
column the words and figure “Code 
of Civil Procedure, 1908” shall bo 
substituted ; 

(Hi) for Article 178 following shall 

be substituted, namely : — 

In tin First Schedule— 


1910 


1913 


IX 


VII 


178. Under /the Ar¬ 
bitration Act, 1940, 
for the filing in 

Court of an' award. 


The /Indian Elcctri 
city Act, 1910. 

The Indian Com 
panics Act, 1913. 


• Sec now the Limitation Act 1903 (36 

fSee Art. 119 of the Limitation Act (36 

119. Under the Arbitration Act. 1940.— 
(a) for filing in court of an award. 


Ninety days.— 

The date of service 
of the notice of 
the making of tho 
award. 

In section 52. for the figure “1899” the 
figure “1940” shall be substituted. 

(,i) In sub-section (3) the words “other 
than those restricting the applica¬ 
tion of tht Act in respect of tho 
subject-matter of the arbitration” 
shall be omitted. 

of 1963)— 

of 1963) which reads as follows : — 


Thirty days 


(/;) for setting aside an award oi 
getting an award remitted for 
reconsideration. 


Thirty days 


The date of service 
of the notice of the 
making of the 
award. 

The date of service 
of the notice of the 
filing of the 
aw'ard. 
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. 1627. Effect of repeal and amendments by Act VI of 1945 
savings. Section 4 of Act VI of 1945 says “The repeal by this Act of 
any enactment shall not affect any Act or Regulation in which enactment 
has been applied, incorporated or referred to ; and this Act shall not* 
affect the validity, invalidity, effect or consequences of any thing already 
done or suffered or any right, title, obligation or liability already acquired, 
accrued or incurred, or any remedy or proceeding in respect thereof, or 
any release or discharge of or from any debt,penalty, obligation, liability, 
claim or demand or any indeminity already granted, or the proof of any 
past act or thing ; nor shall this Act affect any principle or rule of law, 
or established jurisdiction, form or course of pleading, practice or proce¬ 
dure or existing usage, custom, privilege, restriction, exemption, office of 
appointment, notwithstanding that the same respectively may have been 
in any manner affirmed, recognised or derived by, in or from any enact¬ 
ment hereby repealed ; nor shall the repeal by this Act of any enactment 
revive or restore any jurisdiction office, custom, liability, right, title, 
privilege, restriction, exemption, usage, practice, procedure or other 
matter or thing not now existing or in force.” 

Where there is a repeal of an enactment, the consequences laid down 
in s. 6 of the General Clauses Act will follow unless as the section 
'itself says, unless a different intention appears. In the case of simple 
repeal there is scarcely any room from expresion of a contrary intent. 
State of Punjab v. Mohar Singh, A.I.R. 1955 S. C. 45. 
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VT of 1937 I ARIUTKA im-M ^Itun»u;ii a-'"-' « - »*•» * • 

The Arbitration (Protocol and Convention) Act, 1937 

(Act No. VI of 1937.) 

Received the assent of the Governor-General on the 4th March, 1037. 

An Act to make certain further provisions respecting 

the law of arbitration in India. 

Whereas India was a State signatory to the Protocol on Arbitration 
Clauses set forth in the First Schedule, and to the Convention on the Exe¬ 
cution of Foreign Arbitral Awards set forth m the Second Schedule, subject 
in each to a reservation of the right to limit its obligations in re.-pcct thereof 
to contracts which arc considered as commercial under the law in force in 

India. 

V,ul whereas it .is expedient, for the purpose of giving effect to the said 
Protocol and of enabling the said Convention to become operative m India, 
to make certain further provisions respecting the law of arbitration ; 

It is hereby enacted a* follows : 

, , , 1. (1) This Act muv be called the Arbitration 

operation. (Protocol and Convention) Act, 19 .>j. 

(2) It extends to the whole of India. 

(3) The provisions of this Act, except this section, shall have effect only 
from such date as the President may, by notification in the Gazette of India, 
appoint in this behalf, and the President may appoint different dates lor the 
coming into effect of different provisions erf the Act 

Scope Tho Arbitration (Protocol ami Convention Act, VI*of 1937) has force in India 
after 26-1-1950. India being a State signatory to the Protocol on tho Arbitration clauses 
set forth in the First Schedule to the Arbitration (Protocol and Convention) Act. l.M,. 
and to the Convention on the Execution of Foreign. Arbitral Awards sot forth in the 
Second Schedule to that Act, tho obligations undertaken thereunder continue to bind 
India after Tndin was constituted a Dominion and t hey continue to l.md India thereafter 
Erancisro v. Goraldliram, 61 Bom. E, R. 119.»*= A.I.II. I960 Born. 91. 

Statement of Objects and Reasons.—“The Government of India have had for sometime 
past under consideration tho question, of India’s adherence to the Geneva Protocol on 
Arbitration Clousos (1923) and tho International Convention on tho Execution of Toioign 
Arbitral Awards (1927). Tho object of those Instruments is to moot tho widely expiosseci 
desire of the commercial world that arbitration agreements should bo ensured ofToctro 
recognition and protection. A largo number of countries including many of‘ fust_ c1ms 
commercial and industrial importance, e. g. tho United Kingdom, Franco, Goi many, the 
Netherlands have adhered to thoso Instruments. 

After consulting local Governments, High Courts and commercial bodies, a majority 
of whom wore formed to bo in favour of India’s accession to thoso Instruments, tho case 
was placed before tho Commorce Department Standing Advisory <- omimtteo of tlic Log is,, 
laturo who recommended that India should adhere to tho Instruments. Thoso lmvo 
accordingly boon signed at Genova on behalf of India, subject to reservations limiting 
India’s obligations under tho Instruments to commercial contracts and excluding tho 
Indian States from the scope of tho Instruments. 

Tho Instruments provide for their ratification by a contracting party before they are 
enforced in respect of that party. Prior to ratification it is necessary to enact legislation 
to implement certain obligations contracted under these Instruments, and the present 
Act. incorporates tho legislat ion needed in this respect," Vide Gazette of India, lU->h 9 l art 

V. Page 10. 


W . M • 

Enforcement* of foreign award in England.—“Certain awards of certain foreign 
tribunals may bo enforcod, in tho same way as an English award (Vide Part II of the 
English Arbitration Act, 1950 given in tho Appendix L) either by obtaining leave to 
enforce under section 26 ( with consequent right to enter judgment ) or by action. 
''Even where Port II of the Act does not apply, however, there would sc.cm to be. no reason why 
on award upon an arbitration conducted abroad, or founded upon a submission governed by a 
foreign low, should not be etiforceable under section ‘JO in the some manner as an award having 
no foreign element. There is also a right of action upon most of such awards'\ Russell 15tli 
Edn. p. 260. Soe also Protabmull v Shethio , 61 C.W.N. 016. 

110 
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As regards enforcement under Part of the English Act of 1950.—Russell says : 
“For an award to be enforceable under Part II of the Act, the following conditions must 
be satisfied :—1. The award must have been made pursuant to an arbitration agreement 
which is one to which the 1923 Protocol applies, which is made between the parties 
subject to the jurisdiction of states declared by order in Council to be the parties to the 
convention, and which is a valid a reement—valid, that is, by its proper law, which must 
not be English. The 1923 Protocol is obscure : it covers agreeing to refer future disputes 
connected with the contracts containing those clauses (provided the parties are subject 
respecting to the jurisdiction of different contracting states) but probably does not cover 
bare submission of existing disputes. It does not require a written arbitration agree¬ 
ment, and nor does Part II, unless writing is prescribed by the agreement’s proper law. 
It would probably be held that the law of any territory which had adopted the English 
law of arbitration will require writing for validity in the sense of section 37 (1) (a). 

2. The award must have been made in a territory declared by Order in Council to be 
one to which Part II applies, and must have hoen made in conformity with the law 
governing the arbitration procedure. This last phrase may probably be taken to mean for 
most purposes, that the award is a proper award by the law of the territory where the 
arbitration took place. 

3. The Tribunal making the award must have boon constitutod*.according to the 
agreement or in manner agreed upon by the parties. 

4. The award must have become final in the country in which it was made ; and an 
award is not final for this purpose if proceedings are pending in that country for the pur¬ 
pose of coritesting its validity. An award has been annulled in the country in which it 
was made is unenforceable under the Act. 


The award must bo in respect of matters which in English law, may be lawfully refer¬ 
red to arbitration, and^the enforcement must not be contrary to English law or English 
public policy. 

Further in proceedings for enforcing an award under the Act, the award itself may he 
challenged. If the party against whom enforcement is sought’establishes that he was not 
given proper opportunity of arguing his case, or that the award deals with matters beyond 
the scope of the arbitration agreement, enforcement must bo refused. If it is established 
that the award does not deal with all the questions referred, the court must either refuse 
enforcement, or postpone enforcement, or order the giving of security by the party seeking 
to enforce. If the validity of the award is challenged upon any other ground, the court 
has a discretion to allow enforcement, or refer it, or adjourn the hearing to allow bringing 
of proceeding to annul the award in an appropriate foreign court.” Vide Russel, -loth 

Ed., pp. 260-01. _ . , , , „ 

An award made by foreign arbitrators, which requires an enforcement order to render 

it enforceable by the local law, is not a judgment of a foreign tribunal which can bo 
enforced by action in English courts. Merr/field v. Liverpool Cotton. (19H) 10o L - T * '?• 
An award which is complete and could be enforced in the country where it was made is 
enforceable in England at common law, quite apart from any rights given by Port II of 
of the English Arbitration Act, 1950. Norke v. London General Insurance, (1927) 43 T.L.R. 
541 . StTe also Brewer v. Drewreoy, .(1033) 1 K.B. 753 ; Russel , loth Edn., 262. See also 

64C.W,N. 016. 

2 III tl» is Act ‘foreign award means an award on .differences relating to 

matters considered as commercial under the law in 
Interpretation. force f n India, made after the 28th day of July, 192-1,— 

( a) in pursuance of an agreement for arbitration to which the Proto¬ 
col set forth in the First Schedule applies, and 


(/>) between persons of whom one is subject to the jurisdiction of 
some one of such Powers as the President, being satisfied that 
reciprocal provisions have been made, may, by notification in 
the Gazette of India, declare to the parties to the convention 
set forth in the Second Schedule, and of whom the other is 
subject to the jurisdiction of some other of Powers aforesaid, 
and 

to in one of such territories as the President being satisfied that 
reciprocal provisions have been made may by like notification, 
declare to be territories to which the said Convention applies, 
and for the purposes of the Act an award shall not be deemed to be final if 
any proceedings for the purpose of contesting the validity of the award arc 
pending in the country in which it was made. 
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Foreign award—Essential conditions—Clause (2) of Sch. l.—Clause (2) of the First 
Schedule to the Act requires that the constitution of the Arbitral Tribunal should bo 

governed by the will of the parties and that will can bo expressed in (lie agieement of 

reference. By the expression of that will in the agreement.t ho -Protocol is not exciuded. 
There is notliingdn cl. (2) of the First Schedule to tl.o Act which precludes the will of the 
parties being expressed in the instrument whereby the parties agree to refer dl ®P ut ® U J. 
mav arise in connection with the contract to arbitration. Held that the agreement for 
ar b¥t rat i on * i n this case was one to which the Protocol set forth m First Schedule to the 
Arbitration (Prototol and Convention) Act. 1937 appUed and that the awW was a foragn 
award within the moaning of the said Act. Francesco v. Gorakhram, GL Bom. L.R. llJo- 

A.I.R. 1960 Bom. 9i. _ . 

Where after partition the arbitrator appointed under agreement which was' 

between the parties when India was undivided gave his awarded signed it at Karachi 

the award is a foreign award. A.I.R. 1958 Punj. 2eS. 

Clause 2 of the First Schedule to the Act requires that the constitution of the Arbitral 
Tribunal should be governed by the will of the parties and that will can be expressed in 
the agreement of reference. By the expression of that will in the agreement the Protocol 
is not oxcTuded. There is nothing in cl. 2 of the First Schedule to the Act which pre¬ 
cludes the will of the parties being expressed in the instrument whereby the parties 

agree to refer disputes that may arise in> connection with the *>° ™Vr 1957 
Froncesco v. Gorakhram, A.I.R. I960 Bom. 91 ; but soo A.I.R. 19.>0 Cal. 233 , A.I.R. 1J0/ 

Cal 240 

3. Notwithstanding anything contained in the Arbitration Act, 1899, or 

in the Code of Civil Procedure, 190#. if any party to 
Stay of proceedings in a submission made in pursuance of an agreement to 
respect of matters to be , thc p ro tocol set forth in the First Schedule as 

referred to arbitration. modified by tbe reservation subject to which it was 

signed by India applies, or any person claiming through or under him, com¬ 
mences any legal proceeding in any Court against any other party to the 
submission or any person claiming through or under him in respect of any 
matter agreed to be referred, any party to such legal proceedings may, at any 
time after appearance and before filling a written statement or taking any 
other steps in the proceedings, apply to the Court to stay the proceedings . 
and the Court unless satisfied that the agreement or arbitration has become 
inoperative or cannot proceed, or that there is not in tact any dispute 
between the parties with regard to the matter agreed to be referred, shall 

make an order staying the proceedings. 

Scope —“Before filing a written statement” etc. Vide S. 34 of tho Indian Arbitration 
Act of 1940 and commentary thoro under. Before the Couvt.stays any proceedings under 
this section tlio court must be satisfied that there is a submission to urbitiation in pui 
suanco of an agreement to which the Protocol applies. This is basic. If tlio agieomcnt )o 
such to which tho Protocol does not apply, then no question of stay under s. 3 of the Act 
arises. It is open to parties, subject respectively to tho jurisdiction of d l flo i e n tc on t rn t - 
ing States who are signatories to tho Portocol and Convention to elect to come eithei 
under the Arbitration under tho National Statutes or under Arbitration under tlio Proto¬ 
col. If by their Arbitration agreement such parties choose Arbitrator uiuloi tlio National 
Statutes, as for example when tho agreement is that tho parties should bo goveinod by 
tho English Arbitration Act, thoro is then no further scope left for invoking the r rot oral 
Arbitration any more. W. Wood v. Bengal Corporation, 9/ C. L. J. bU-GO C. \\ . N. 018 - 
AIR 1936 Cal % > 3 S. If the applicant himsolf lias sued upon the agieomcnt t non the 
contract itself on which he lms sued stands merged in Urn j.idgmont obtained from the 
court Therefore there is no agreement or arbitration which can be said to be still in 
operation or which is still able to proceed. In other-words the agreement or arbitration 
has become “inoperative” or “cannot proceed.” Ibid. 

Suit against several defendants,—Whore a suit was filed against four il i ffo rout defend¬ 
ants, of whom ono alone was a party to the urbitiation agreement and ho applied for stay 
of tho suit : held that tho entire suit could not ho stayed and at best lie could auk for a 
stay of tho suit against himsilf and no others. That was a com ou which had its peculiar 
difficulties mainly because that meant trial of a suit piecemeal. Such a procedure was 
most undesirable and unfair unless thoro were congont reasons to the contrary. Bajrang 
v. Commissioner, A. I. R. 1957 Cal. 240. 

Applicability of the section—Conditions of stay.—This section does not require that 
applicant for stay should prove his n readiness and willingness to go to arbitration. But. 
the applicant can obtain a stay order under this section only if the court is satisfied that 
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tlie agreement had not become inoperative or the arbitration could proceed. W. Wood v. 
Bengal Corporation , A.I.R. 1959 Cal. 8. Whore there has not been any reference to arbi¬ 
tration the prayer for a stay under this section cannot be granted. Ibid. This section 
must be construed as contemplating a case where not only is there an arbitration agree¬ 
ment in force between the parties, but there has also been actual reference to arbitration. 
A.I.R. 1959 Cal. 8 ; (1956) 2 All. E.R. 721. It is the arbitration agreement made between 
parties belonging to jurisdiction of different States that the Protocol recognises and 
what s. 3 of the Act contemplates is obviously an actual reference to arbitration,' made in 
pursuance of one such agreement. - A.I.R. 1959 Cal. 8. Sse also New Qreat Insurence Co. 
v. Aktiselshaleat Set 65 Bom. L.R. 487=1963 Mala. L. T. 768 = A.I.R. 1964 Bom. 71 (for 
discretion of the Court.) 

Applicability and Scope.—In order to invoke", the provision of s. 3, there must not 
only bo an agreement containing a clause agreeing to submit future disputes to arbitra¬ 
tion but there must also bo, in addition, an actual submission made in pursuance of such 
agreement after a dispute has arisen. Bajrang Electric Steel Co. v. Commissioner , A.I.R. 
1957 Cal. 210. 

Arbitration agreement—Clause stipulating choice of legal forum :in England but n^t 
contemplating Protocol.—No doubt when two courts have concurrent jurisdiction to deal 
with a dispute, tho parties may agree by a c ntract that courts of a particular land should 
decido that dispute. But where tho clause was that ‘all disputes must bo referred to 
England for settlement, and no legal proceedings shall bo taken to enforce any claim 
except in England, where tho underwriters are alone domiciled and carry on business, : 
Held, that the clause only st>pula‘od that the dispute should be decided in England and 
no legal proceeding should be taken to enforce any claim except in England, eo that it 
could act but stipulate for English Arbitration in England or trial of dispute in English 
Courts of Law in England. It did not contemplate Protocal Convention such as is contem¬ 
plated by the Arbitration (Protocol and Convention Act of 1937). As the Protocol did not 
apply applic ition under S. 3 of the Act must fail. Tho fact that an Indian trader and an 
English Insurance Company were in the dispute and both tho United Kingdom and 
India happened to be signatories to the Protocol could not'dofcormino tho construction of 
tho clause. Bajrang v. Commissioner, A.I.R. 1957 Cal. 240. 

Section 3. Sch. 1, Clause : Sch 11. Act 1.—Where there lias notibeen any roferonoo to 
arbitration (bo prayer for a stay under s. 3 of the Arbitration (Protocol and Convention) 
Act cannot bo granted. The Second Schedule to the Act and the use therein of the word 
submission as synonymous with ‘argument* do not seem to be relevant, because the 
Schedule only set s out the conventions which was signed in 1927, four years after the date 
of the Protocol, and therefore, its vocabulary would not be very germane to a construction 
of oven of the Protocol. Hence in construing s. 3 of the Act liitle assistance can be 
derived from the language of tho convention which is only as part of the Protocol, but is 
also further apart from tho Act. 

It is the arbitration agreement made between the parties belonging to the jurisdiction 
of different. Stato-s that, the Protocol recognises and what section 3 of tho Act contemplates 
is obviously an actual reference to arbitration, made in pursuance of one such agreement. 
Whatever words may be substituted for the word ‘submission* in s. 3, it is impossible 
t o escape the effect of tlie words “made in pursuance of the agreement to which tlio 

Protocol.applies*. If tho agr- emont to which the Protocol applies is an agreement 

for arbitration, there cannot possibly bo an agreement in pursuance of that agreement. 
Section 3 must, therefore bo construed as contemplating a case where not only is there 
arbitration agreement in force between the parties, but their lias been an actual roforence 
i.o arbitration. 11’. Wood <£• Sons v. Bengal < ’orporat ion, A.I.R. 1959 Cal. 8 ; (1956) 2 A,E.R. 



Sch. I. clauses 1 anti 2— Scope and interpretation of.—What els. 1 land 2 of the Protolol 
mean is that, agreements for arbitration made between parties who are subject to the 
jurisdiction of different signatory Stales will bo recognised by those States as valid and 
that arbitration in pursuance of such agreement shall be as the parties thereto have 
willed, subject only to tho qualification that the law of tho country where the arbitration 
may take place shall have to b© observod and complied with in other words, if there is 
any provision in the agreement relating to tho arbitral procedure or the constitution of 
t,lie arbitral tribunal which is repugnant to the law of tho country where the arbitration 
is to take place, such provisions will bo nugatory for tho purposes of tho arbitration, but 
otherwise, the will of tho parties, as embodied in the agreement, shall prevail. There is 
nothing in those provisions to suggest that any form of arbitration other than ill© arbi¬ 
tration provided for in the agreement is cotemplated or that the arbitral procedure, in¬ 
cluded in the constitution on arbitral tribunal shall have to be determined anew, where 
the Protocol applied. 

The Protocol docs not contemplate a case where tlio arbitration agreement has only 
provided for arbitration without making provision for the constitution of the tribunal, or 
the procedure to bo applied, so that when a dispute arises, the parties will then elect a 
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tribunal and proscribe a procedure according to tlioir will. Tlio truo view of the Protocol 

■ * i • I. ' i i I ^ ^ n « a a *-* 4- 1> r> ♦ a t* f m O V\ ft 1 A 11 Ct 1T1 Ct t (1 


i or in oi (irDiviTkiiuii u \ it v i * v •»i«• * --* ^ — - -r--- - , 

col itself is not warranted by anything contained in the Protocol. 1 ho fact that the 
arbitration agreement in tho present ease provided for arbitration under the English 
Arbitration Aels does not, therefore, exclude ti.e applicability of either tho Protocol or 
the arbitration (Protocol and Convention) Act. \V. Wacd ds Sons v. Bengal Corporation. 

A.I.R. 1939 Cal. 8. 

-1. (1) A foreign award shall, Mibjoct to the provisions ef this Act, be 

enforceable in India as if it were an award made 

Effect of foreign awards. oll a matter referred to arbitration in India. 

(2) Any foreign award which would be enforceable under this Act shall 
bo treated as binding for all purposes on the persons as between whom it 
was made, and mav accordingly be relied on by any of those persons by way 
of defence set off or otherwise in any le gal proceedings in India and .any 
references in this Act to enforcing a foreign award sha’l be construed as 
including references to relying on an award. 

Effect of foreign award.—Tho logal effect of an award in a case in which tho lights of 

tl.o parties in law are governed by tho Protocol Act is not aflbetod by tho fact that tlio 

application for stay was wrongly instituted as one under section 34. Murray Exportation 

v Kluiitan, A.I.R.*10.10 Cal. 014. Although an award made by an arbitrator at Karachi 

and signed by l.im there after tho partition is a foreign award in India and it is not one 

which can bo enforced in India under tho Arbitration Act of 1940 as such the provisions 

ivon can however 


of the Act will not apply to it. Tho party in whose favour the award is given cai 
bring an action on tho award in tho Indinn Courts without going back to th 
cause of action. Lachuitin v. Earmeshn, A 1-R. 1938 Punj. —.>8 (_(j0). 


o original 


(P 


Foreign award- Arbitration Act s. 32-A foreign award under the Arbitration 
rotocol and Convention Act)-A foreign award under the Arbitration (Protocol find 
Convention) Act can be used as a weapon ami ns a shield. 1 he party m whose favour tlm 
foreign award is made can take steps to enforce it or it i an toko it as o defence or set oft 
at any legal proceedings in India. The word "award” mseetion 32 of the Arbitration 
Act of 1940 means an award made under that Act and not under the arbitration (Protocol 
and Convention) Act as such that section does not ayply to the Arbitration awards mado 
under Act of 1937. All that, section 9 («) of tho Protocol Act says is that it w ill not. pie- 
judico tho award—holder’s l ight to enforce the award which under s. 4 (1) of tho 1 rotocol 
Act shall bo enforceable “as if it wore an award made on a matter referred to arbitration 
in India. An independent act ion to clear tho title or right by challenging the foreign 
arbitral award on grounds on which such awards are liable to bo challenged under s. - ot 
the Protocol Act and on no other which are open under t-lic laws of India, is maintainable. 
Pratabmul v. K. C. Sethi a, 01 C, W. N. 010 = A.I.R. 1900 Cal. 702. In the above case hose 
./. said ; “A person dissatisfied with an award made without tho intervention of u court oi 
justice is entitled to bring an action for a declaration that tho award is not binding ami 
for delivery up and c ancellation ot tlio Award under s. 30 of the Specific Relief Act. 1 ho 
party aggrieved by tho award is not bound to wait till his advorsaiy sseks to entorco 
that owaril by the summary process prescribed by the Indian Arbitration Act and then 
contests ii by filing such objections as are allowed by tho law, lor such iemetly is not Ins 
sole remedy and does not tuko away the remedy open to him under the provisions of tho 
s. 9 of Civil l‘ioet.-dnie. J*ii Sara!n v. Ntiri.in Ihis, I. L. R- 3 Eali. -90 ami A irlcwood v. 
Mattug Sin, 52 I.A. 25G followed. 

“Tho award-holder may not take step to enforce tho award for -a quite considerable 
time and tho party aggrieved by tho award may not like to uso his business Affairs in a 
state of uncertainty with a liaavy liability hanging on the head and wait till tho enforce¬ 
ment ol the award is barred bv limitation. The Court lias very wide powers m dealing 
with a suit, it can, when it think fit, adjorn the suit and aslc the parties to have the award 
annulled by the competent tribunal in the manner envisaged in section 7 (3) of tho Act of 
1937. The provisions of tho Arbitration (Protocol and Convention) Act HM« cannot there¬ 
fore bo said to constitute a bar to tho maintainability of tho suit filed by the appellant.” 
Ibid. 

Section 4 (I) of tho Protocol Act, 1937, does not say that a foreign award shall be 
doomod to bo award mado under the Indian Arbitration Act, 1940. It. is only enforceable 
in India subject to tlio provisions of that- Act as if it was an award mado on a matter 
referred to arbitration in India. Before a foreign award is filed under the provisions 
contained in tuo Arbitration (Protocol and Convention) Act 19.>7, there are various 
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requirements of law whieh have to be satisfied. Merely because a foreign award is 
enforceable in India as if it were an award made on a matter referred to arbitration in 
India, it does not make that award an award under the Indian Arbitration Act, 1940. 
The provisions in collection with the filing of the award under the Indian Arbitration Act 
are totally different from those contained in the Arbitration (Protocol and Convention) 
Act, 1937 and an application for filing an award under s. 5 of the Arbitration (Protocol 
and Convention) Act cannot be treated as an application for filing an award under the 
Indian Arbitration Act, 1940. Hence an application for filing a foreign award in court and 
passing a decree in terms thereof made under the Protocol Act is not governed by Art. 
178 of the Limitation Act. Francesco v. Gorakhram A.I.R. I960 Bom. 91. 


5. (I) Any person interested in a foreign award 

in'colfr^ forei * n award may apply to any court having jurisdiction over the 

subject-matter of the award that the award be filed in 
court. 


(2) The application shall :be in writing and shall be numbered and 
registered as a suit between the applicant as plaintiff and the other parties as 
defendants. 


(3) The court shall direct notice to be given to the parties to the arbitra¬ 
tion, other than the applicant requiring them to show cause, within a time 
specified, why the award should not be filed. 

Applicability—Question of law—Where the plaintiff files an application for enforcement 
of a foreign award, the question whether the matter is governed by the local Arbitration 
Act or the Arbitration (Protocol and Convention) Act is a question of law and the fact 
that the applicant plaintiff wrongly instructed the previous application for stay under s. 34 
of the Indian Arbitration Act would not alter the legal effect, if in law it is the Protocol 
Act which govorns the rights of the parties. Murray Exportation v. Khaitan cfc Sons , A.I.R. 
1956 Cal. C44. 

Section 5 provides for arbitration of “business disputes’* and not of international dis¬ 
putes. What it does say is that business disputes must be of international character. 
Article 5 on a proper construction means arbitration of business disputes and does not 
include tho disputo between two traders, who are. citizens of two different sovereign 
states. Because tho difference is between tho citizens of two different states such business 
dispute assumes international character. Tho words “international character in r 
qualify tho words “business dispute”_and do not mean any disputo sunpliciter between a 
nation and another nation. A.I.R. 1956 Cal. 644. 


Enforcement of foreign 
award. 


G. (1) When the Court is satisfied that the 
foreign award is enforceable under this Act, the 
Court shall order the award to be filed and shall pro¬ 


ceed to pronounce judgmeut according to the award. 


(2) Upon the judgment so nronounccd a decree shall follow, and no 
appeal shall lie from such decree except in so far as the decree is in excess 
of or not in accordance with the award. 

Sub-section (1).—-This section lays down low foreign awards can bo enforced. 

Sub-scction (2)—Appeal.—An appeal lies from a judgment and order passed in a pro¬ 
ceeding to enforce foreign awards under the provisions of tho Arbitration (Protocol and 
Convention) Act, Mohd. v. Rourajffic , A.I.R. I960 Cal. 146 ; see also I.L.R. (1955) 1 Cal. 
29, where it has been held that the bar contemplated by s. 6. (2) limiting the ground of 
appeal, cannot apply where tho validity of the reference itself is challenged. An order 
dismissing tho objections to the validity of an award and directing it to be filed deter¬ 
mines the rights of parties and amounts to a “judgment” under clause 15 of the Letters 
patent. Hence it is appealable. I.L.R. (1955) 1 Cal. 29, 32. 33. 

Appeal.—An appeal lies from a judgment and order passed in a proceeding to enforce 
foreign awards under the provisions of the Arbitration (Protocol and Convention) Act. 
Mohd Nazim v. Rourajffic, A.I.R. 1960 Cal. 146 ; Shiva Jute v. Hindley, 57 C.W.N. 573 = 
(1955) 1 Cal. 29. 

Conditions for enforce- (D In order that a foreign award may be 

mant of foreign awards. enforceable under this Act it must have— 


{ft) been made in pursuance of an agreement for arbitration which 
was valid under the law by which it was governed, 
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(b) been made by the tribunal provided for in the agreement or 

constituted in manner agreed upon by the parties, 

( c ) been made in conformity with the law governing the arbitration 

procedure, 

{d) become final in the country in which it was made, 

(e) been in respect of a matter which may lawfully be referred to 
arbitration under the law of India, 

and the enforcement thereof must not be contrary to the public policy or the 
law of India. 

(2) A foreign award shall not be enforceable under this Act if the Court 
dealing with the case is satisfied that— 

(r/) the award has been annulled in the country in which it was made, 
or 

(/>) the party against whom it is sought to enforce the award was not 
given notice of the arbitration proceedings in sufficient time to 
enable him to present his case, or was under some legal in¬ 
capacity and was not properly represented, or 

(/•) tlie award does not deal with all the questions referred or con¬ 
tains decisions on matters beyond the scope of the agreement 
for arbitration : 

Provided that if the award docs not deal with all questsons referred the 
Court may, if it thinks fit, either postpone the enforcement of the award or 
order its enforcement subject to the giving of such security by the person 
seeking to enforce it as the Court may think fit. 

(3) If a party seeking to resist the enforcement of a foreign award 
proves that there is any ground other than the non-existence of the condi¬ 
tions specified in clause (a), (b) and (c) of sub-section (1), or the existence of 
the conditions specified in clauses (b) and (c) of sub-section (2), entitling him 
to contest the validity of the award, the Court may, if it thinks fit, either 
refuse to enforce the award or adjourn the hearing until after the expiration 
of such period as appears to the Court to be reasonably sufficient to enable 
that party to take the necessary steps to have the award annulled by the 
competent tribunal. 

Suit to enforce foreign award.—When a suit to enforce a foreign award is brought in 
tho Bombay High Court in accordance witli tlio provisions of the Arbitration (Protocol 
and Convention) Art 1037, under tho scheme of section 7 the plaintiffs have to prove that 
tho award is enforceable under tho Act and in that connection the plaintiffs have to prove 
what is referred to in detail in clauses (n), (6), (r), (</) and (e) of s. 7-(1). Tho plaintiffs 
would have further to prove that tho enforcements of tho award is not contrary to tho 
public policy or tho law of India. Messrs. S*se Oil v. M/s Gorakran 04 Bom. L. R. IJ3 = 
1962 Nag L. J. 709. 

Clause (e) of sub-section (1)—Tho doctrine that no award should bo enforced which is 
against public polity or the law of India, as laid down in s. 7 of tho Protocol Act, does not 
introduco Indian laws of limitation for claims where tho parties have chosen by their 
contract an arbitration in Franco as a method of set tling their dispute. It is well settled 
that such an agreement is effective in law. Tho parties may choose for arbitration any 
forum in tho world. Tho parties in submitting their disputes to a particular forum 
impliedly consent that, tho law which is to regulate the decision is the law of the forum 
Murray v. Khaitan , A.I.R. 1950 Cal 044; seo 1927 A. C. 004. Section 35, Arbitration 
Act, 1940 does not apply to arbitration of tho International Chamber of Con mcrce where 
tho Arbitration (Protocol and Convention) Ant of 1937 applies. Ibttl. The Arbitration and 
tho Protocol Act are two statutes governing different kinds of arbitration, and to intro¬ 
duco section of ono Act to regulate the arbitration under tho other Act will be to ornate 
confusion and contradiction which was not intended by tho Legislature. A.I.R 1956 
Cal. 044. 

Foreign awards are dealt with in the Arbitration (Protocol and Convention) Ant VI of 
1937. Under this Act foreign awards cun bo enforcod by filing them in Indian Courts, 
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and section 7 lays down the conditions under which they can or cannot bo enforced. A 
foreign award cannot be enforced in this country by an application under the Indian 
Arbitration Act, 1940 when tho provisions of the 1937 Act do not apply to it. Lacliman v. 
Parmeshri, A.I.R. 1958 Punj 253. Merely because an agreement provides for or an award 
gives something more than tho difference between the contract price end the market price, 
it cannot be said that the provision of the award is contrary to the law of India. I.L.R. 
(1955) 1 Cal 29 (36, 37). 

Section 7 (1) (c).—The contention that the expression “Arbitration Procedure” in cl. 
(c) of sub-section (1) should be limited only to the procedure prescribed by statutory 
enactment and that it has no reference to procedure which has its ba§is on principles of 
natural justice is not acceptable. The law laid down by judicial decisions is so much a 
part of the law of the land as the law embodied is in statutes. It is true that courts 
must not insist upon a too minute observance of the regularity of Forms among persons 
who naturally by their education or by opportunities cannot be supposed to be.very 
familiar with legal procedure and some latitude may bo permitted to them when they 
make slips in what is mere matters of form, but the rule is now well settled that the 
arbitrators must observe the first principles of justice, be the arbitration commercial or 
of any other kind. Though intending no justice they must observe the fundamental rules 
which governs judicial proceedings. Thus whore, in an arbitration proceeding tho 
umpire dealt with the parties separately, lie inspected the goods in dispute, all by 
himself and tho parties were not present at tho time of such inspection, the award cannot 
bo said to be in conformity with the law governing tho arbitration procedure and cannot 
therefore, bo enforceable in India under tho provisions of tho Arbitraaion (Protocol and 
Convention) Act. .3'. Mohd v. Hour<\t)ic t A.I.R. I960 Cal. 146. 


Section 7 (1) (d) —'Final’ meaning of.—Tho word ‘final’ as used in s. 7 (1) (d)\vas 
meant to refer to an award which is made a rule of Court. An award would be final 
within tho moaning of s. 7 (1) (d) even if it is inado a rule of tho Court. JVf/S Se. Se-Oil v. 
M/S Ooralran Kokalchand, 04 Bom. L. R. 113=1962 Nag. L. J. 709. 


Section 7(1) (e).—Where contract provides measure of liquidated damages and arbi¬ 
tration was done in London and tho Arbitrators awarded maximum amount named in 
the award, held that such award can bo enforced in india as there is nothing in ss. 73 
and 74 of tho Contract Act which made the award of such liquidated damages illegal. 
Shiva Jute v. HindUy Co. Ltd. A.I.R. 1959 S.C. 357 = (1969) S.C.J. 35. 


Evidence. 


8. (1) The party seeking to enforce a foreign 

award must produce— 

(o) the original award or a copy thereof duly authenticated in manner 
required by the law of the country in which it was made ; 


(/>) evidence proving that the award has become final ; and 
(c) such evidence as may be necessary to prove that the award is a 
foreign award and that the conditions mentioned in clauses 
(< 7 ), (6) and (c) of sub-scction (1) of section 7 are satisfied. 

(2) Where any document requiring to be produced under sub-section (1) 
is in a foreign language, the party seeking to enforce the award shall produce 
a translation into English certified as correct by a diplomatic or consular 
agent of the country to which that party belongs or certified as correct in 
such other manner as may be sufficient according to the law in force in 
India. 

Saving 9. Nothing in this Act shall 

(a) prejudice any rights which any person would have had of en¬ 

forcing in India any award or of availing himself in India of 
any award if this Act had not been passed, or 

(b) apply to any award made on an arbitration agreement governed 

by the law of India. 

Rule-making power 10. The High Court may make rules consistent 

of the High Court w ith this Act as to— 

(rt) the filing of foreign awards and all proceedings consequent there¬ 
on or incidental thereto : 

(&) the evidence which must be furnished by a party seeking to 
enforce a foreign award under this Act ; and 
(/•) generally, all proceedings in Court under this Act, . . - 
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Photo col on Arbitration Clauses 

being duly authorised, declare that they accept, on behalf of the 
countries which they represent, the following provisions : 

. Each of the contracting.States recognises the validity of an agreement whether 

r ^ utu f? differences between parties subject respectively to the juris- 

to arbitraHon re ^f ^^.ng St “ tes by w hich the parties to a contract agree to submit 
\° n a11 ar any dlfforen ces that may arise in connection with contract relating 

thfiS n t fct l r -! or to any other matter capable of settlement by arbitration! 

the parties Tasiibiect* 1 **** 10 * 16 t0 take plaC6 a country to '"'bose jurisdiction none of 

States reserves the right to limit the obligation mentioned above to 
Stats h *i •? ?J n 5 1 ?if* rod m? comm ©rcial under its national law. Any Contracting 

tit ord^tW 3 Jt Sel r° f * hia notify the Secretary-General of the League of Nationf 
in order that the other Contracting States may be so informed. 

^«,iV^?i ie i ar ?i tral Fi r0 r < !? Ure ' in . cludin 6 the constitution of the Arbitral Tribulal, shall be 

f rbftratln ?ake e a place Part ‘ 6S “ nd by the laW ° f tha t0untry in whose *•"*«* 0» 

The Contracting States agree to facilitate all steps in the procedure which require to 

be taken m their own territories, in accordance with the provisions of their law governing 
arbitral procedure applicable to existing differences. ® 

3. Each Contracting State undertakes to ensure the execution by its authorities and 
m accordance with the provisions of its national laws of arbitral awards made in its own 
territory under the preceding articles. 

4. The Tribunals of the Contracting Parties, on being seized of a dispute regarding a 
contract made between persons to whom article I applies and including an Arbitration 
Agreement whether referring to present or future differences which is valid by virtue of 
the said article and capable of being carried into effect, shall refer tno parties on the 
application of cither of thorn to the decision of the arbitrators. 

Such rofercnco shall not prejudice the competence of the judicial, tribunals in case tho 
agreement or the arbitration cannot proceed or becomes inoperative. 

. ?' Tbe present Protocol, which shall remain open for signatue by ull States, shall be 
ratified. Tho ratification shall bo deposited as soon as possible with the Secretary- 
Utenera! of the Leaguo of Nations, who shall notify such deposit to all tho Signatory 


6. The present Protocol will come into force as soon as two ratifications have been 
eposited. Thereafter it wiil take effect, in tho case of each Contracting State, one month 
attor tho notification by tho Secretary-General of tho deposit of Its ratification. 

7 ", present Protocol may bo denounced by anr Contracting State on giving ono 

yoai e notice. Denunciation shall bo effected by a notification addressed to the Secretary- 
Uroneral of the Leguo, who will immediately transmit copies of such notification to all the 
other Signatory States and inform them of tho date on which it was received. The de¬ 
nunciation shall take effect one yoar after tho date on which it was notified to the 
seoretary-Goneral, and shall operate only in respect of tho notifying State. 

8. The Contracting States may declare that their acceptance of the present Protocol 
aoes not include any or all of the undermentioned territories; that is to say, their 
oionies, overseas possessions or territories, protectorates or tho territories over which 
wiey exercise a mandate. 

sa *d states may subsequently adhere seporately on belmlf of any territory thus 
?• c . ded * Tho Secretary-General of tho League of Nations shall bo informed as soon as 
w'fwi 1 ° sucb ad li©sions. He shall notify such adhosions to all Signatory States. They 

States ° e ^ oc ^ one mon t , h after tho notification by the Secretary-General to all Signatory 

*2 Contracting State may also denounce tho Protocol separately on- behalf of any of 

orntories referred to above. Article 7 applies to such denunciation. 


THE SECOND. SCHEDULE 

Convention on tiie Execution of Foreign Arbitral Awards; . 

venti tlCle 1> 'T In the terr . itori © 9 of any High Contracting Party to which theTpresent Con- 
tn _L.- 0a . a Ppbes, an - arbitral award made in pursuance of an ugreomciit, whether relating 
bv f v l ®v, n S ° r future differences (hereinafter called ''a submission to arbitration”) bovered 
y ne Protocol on Arbitration Clauses opened at Geneva on September 24th, 1923, ehall be 
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recommitted as binding and shall bo enforced in accordance with the rules of the procedure 
of the territery where the award is relied upon, provided that the said award has been 
made in a territory of one of the High Contracting Parties to which the present Conven¬ 
tion applies and between persons who are subject to the jurisdiction of one ot the i±ign 

Contracting Parties. 

To obtain such recognition or enforcement, it shall, further, be nocessary : 

(o) That the award has been made in pursuance of a submission to arbitration 
which is valid under the law applicable thereto ; 

(6)-That tne subject-matter of the award is capable of settlement by arbitration 
under the law of the country in which the award is sought to be relied 


upon ; - 

(c) That the award has been made by the Arbitral Tribunal :provided for in the 

submission to arbitration or constituted in the manner agreed upon by the 
parties and in conformity with the law governing the arbitration procedure ; 

(d) That the award has become final in the country in which it has been made, in 

the sense that it will not be considered as such if is open to opposition, 
appeal or pourvoi cn causation (in the countries where such forms of proce¬ 
dure exist) or if it is proved that any proceedings for the purpose of contest¬ 
ing the validity of the award are pending ; 

fe) That the recognition or enforcement of the awards not contrary to the pubhc 
policy or to the principles of the law of the contrary in which it is sought, 
to be relied upon. 

Article 2.— Even if the conditions laid down in Article thereof are fulfilled, recognition 
and enfnrcement of the award shall be refused if the Court is satisfied ; 

(a) That the award has been annulled in the country in which it was made ; 

(t>) That the party against whom it is sought to use the award was not 
( } notice of the arbitration proceedings in sufficient time to * nable 

sout his case; or that, beffig under a legal incapacity, he was notpiopeily 

represented ; ,. 

That the award does not deal with the:differencos contemplated by or ffiUjUg 
(C) “ithin tho terme of the submission to arbitration or the it contamB dec- 
sions on matters beyond the scope of the submission to aibitiation. 

if the award has not covotea oU the 

C s r g P btc"n ( “nt°tWn y k S fit! postpone s^ch recognition or enforcement or grant it sublet to 
such guarantee as that authority may decido. 

L.’ZtcIe 3 .—If the party against 

- governing the «and Article 2 (l) and (c), entitling him to contest tlio 
referred to in Articlo 1 ^ f Law. the Court may, if it thinks fit, either refuse ro- 

vulidity of the award i 0 awar d or adjourn the consideration thereof, giving such 

cognition or enforcement'^vithiu which to J have the award annulled by the competent 
party a reasonable time 

trib ArTicZc 4. _The party relying upon an awurd or claiming its enforcement must supply. 

in particular : ^ or a copy thereof duly authenticated, according to tho 

U) requirements of tho law of tho country m which it was made ; 

^ _other evidence to prove that the award has become finnl, in 

(3) Docum^ntaiy e ~ ed‘Si Ar«cle 1 <d>. i^the contrary in which it was made ; 

necessary, documentary or other evidence to prove that the conditions 
(3> do« to Article X, pavagragh X and paragragh 2 (a) and (c). have been 

fnlfilled. 

1 of the award and of tho other documents mentioned in this Article into 

A K ^ the country where the award is sought to be relied upon may be 

the official translations must be certified correct by a diplomatic or consular agent 

demanded, ou which the party who seeks to rely upon the award belongs or by a sworn 
"K country where the award is sought to bo relied upon. 

, . • »» tv, A provisions of the above articles shall not deprive any interested party 

Article 5 l ovAiline himself of an arbitral award in the manner and to the 
allowedly the law or the!treaties of the country where such award is sought to be relied 

up#n. J 


At 
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Article 6 .—The present Convention applies only to arbitral awards made after the 
coming into force of the Protocol on Arbitration Clauses, opened at Geneva on September 

24th, 1923. 

Article 7 ,—The present Convention, which will remain open to the signature of all the 
signatories of the Protocol of 1923 or Arbitration Clauses, shall bo ratified. 

It may bo ratified only on behalf of those Members of the League of Nations and non* 
Member States on whose behalf the Protocol of 1923 shall have been ratified. 

Ratifications shall bo deposited as soon as possible with the Secretary-General of the 
League of Nations, who will notify such deposit to all the signatories 

Article 8 _The proscnt Convention shall come into force-three months after it shall 

have been ratified on behalf of two High Contracting Parties. Thereafter, it shall take 
effect, in the case of each High Contracting Party, three months after the deposit of the 
ratification on its behalf with the Secretary-General of the League of Nations. 

Article 9 .—Tlio present Convention may be denounced on behalf of any Member of tliu 
Leaguo or non-Momber State. Denunciation shall be notified in writing to the SoeTotary- 
General of the Leaguo of Nations, who will immediately send a copy thereof, certified to 
be in conformity with the notifications, to all the other Contracting Parties, at tlio some 
time informing them of the date on which he received it. 

The denunciation shall come into force only in respect of the High Contracting Party 
which shall have notified it and one year after such notification shall ha\e reached tlio 
Secretary-General of the Leaguo of Nations. 

The denunciation of the Protocol on Arbitration Clauses shall entail, ipso facto , the 
denunciation of the present Convention. 

Aroicle 10 .—The presont Convention does not apply to the Colonies. Protectorates or 
territories under suzerainty or mandate of any High Contracting Party unless they are 
specially mentioned. 

The npplieaiion of this Convention to one or moro of such Colonies, Piotectoratos or 
territories to which the Protocol on Arbitration Clauses opened at Geneva on September 
24th, 1923, applies can bo effected at any time by means of a declaration addressed to tlio 
Secretary General of the Leaguo of Nations by one of the High Contracting Parties, 

Such declaration nhall take effect three mouths after the deposit thereof. 

The High Contracting Parties can at any time denounce the Convention for all or any 
of the Colonies, Protectorates or territories referred to above. Article 9;hereof applies to 
such denunciation. 

Article 11 .—A certified copy of the presont Convention shall be transmitted by the 
Seororory-General of the League of Nations to every Member of the Leaguo of Nations and 
to every non-Mombor State which signs the same. 














APPENDIX A. 

Statement of Objects and Reasons, etc, 

GOVERNMENT OF INDIA. 

LEGISLATIVE ASSEMBLY DEPARTMENT. 

NOTIFICATION. 

Simla, the 22 nd July, 1939. 

No. F. 131-1/39-A—Under rtile 18 of tho Indian Legislative Rules, the Governor- 
General lias been pleased to order the publication in tho Gazette of India of the followup 
Bill, together with tho Statement of Objects and Reasons relating thereto, and the Bill 
and the Statement of Objects and Reasons are accordingly published for general informa¬ 
tion. 

L. A. BILL NO. 34 OF 1930. 

For provisions of tho Bill vide Gazette of India, dated tho 2nd JulJ, 1939, Part V, 
p.p. 129-139. 

STATEMENT OF OBJECTS AND REASONS. 

Tho Law of arbitration in British India is at present substantially contained in two enact¬ 
ments, the Indian Arbitration Act, 1899 (IX of 1899) and tho Second Schedule to the Code 
of Civil Procedure, 1908. Tho operation of tho 1899 Act is limited to tho Presidency-towns 
aud to such other areas as it may be extendod by the appropriate Provincial Government : 
its scope is confined to “arbitration by agreement without tho intervention of a Court.” 
Tho Second Schedule to tho Codo of Civil Procedure deals with arbitrations outside the 
operation and scope of tho 1890 Act : it relates for the most part to arbitration in suits, 
though arbitration without intervention of a Court is also briefly provided for. This 
Schedule also contains an alternative method whereby the parties to a dispute or any of 
them may file their arbitration agreement before a Court which after a certain procedure, 
refers the matter to an arbitrator. 

2. Tho question of amending and consolidating this law is not new. The Civil Justice 
Committee in 1925, recomendod several changes in tho arbitration law. The Act of 1899 
was based largely on the tlion English law, to which sovoral substantial amendments have 
beon effected by an amending Act of Parliament in 1934 (24 <£* 25 Geo. 5, c. 14). In 1938 tho 
Central Government placed an officer on special duty to examine the question, and the 
present Bill is the outcome of this examination. The existing law, the amended English 
law and tho recommendations of tho Civil Justice Coommittee have been scrutinised 
together, and the present Bill, which seeks to consolidate and standardise the law relating 
to arbitration throughout British India, in its detail extracts from the sources referred 
to those principles of law which, it is considered, arc most suitable to British India. 

3. More detailed explanations of the several clauses of tho Bill arc contained in tho 
notes on clauses appended. 

SIMLA, 

The 18th July, 1939. ZAFRULLA KHAN 

NOTES ON CLAUSES. 

Clauses 3, 4 and 5 reproduce with minor alterations the provisions of sections 6,7 
and 5 respectively of the 1899 Act, and deal with the terms of arbitration agreements. 

Clauaea 6 ttnd 7 follow closely sections 1 and 2 of the Arbitration Act, 1934 (24 and 25 
Geo. 5, e. 14) : their purpose is to standardise the law as to the effect on an arbitration 
agreement ami proceedings of the death of insolvency of a party thereto. 

Clauae 8 denling with the Court’s power to appoint an arbitrator in certain cases, 
reproduces with some verbal changes section 8 of the 1899 Act. 

Clause 9 amends section 9 of the 1899 Act in the following directions : provision is 
made to suit mofussil conditions by making it clear that the defaulting party’s time for 
appointing an arbitrator runs only from the receipt of not ice, and the proviso is' elaborated 
(«) to make it clear that it is only in the arbitrator’s capacity as sole arbitrator (and not as 
tho arbitrator of tho party appointing him) that the Court may set aside tho appointment, 
and (5) to permit the Court, on sufficient cause being shown, to 'allow further time to the 
defaulting party, or in any event to make such alternative order as it thinks fit. 

A 
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Clause 10 makes provision for cases in which more than two arbitrators are appointed. 
The first two sub-clauses follow closely section 4 of the 1934 Act of Parliament. 

Clause 11 empowers the Court to remove a dilatory arbitrator or umpire or one who 
misconducts himself or the proceedings. Section 16 of the 1899 Act and sections 6 and 15 

of the 1934 Act of Parliament have been drawn on. . . „ 

Clause 12 which follows section 3 of tho 1934 Act of Parliament makes provisions for 

the consequences of the removal of arbitrators. (See also clause So) 

Clause 13 sets out tho powers of arbitrators: it is based tc.some n ^ fce nt on section 
10 of the 1899 Act and on paragraph 11 of the Second Schedule to tho Code of Civil 

Pr °C7auJr e ’14°relating to the procedure In filing an award, reproduces section 11 of the 
1899 Act with two small changes in sub-clause (2) : the P r ^‘f Xpumcms^iTn accompany 

Second Schedule to the Code, requiring the depositions and documents shall accompany 

the award, ie included, and the notice ef filing is to bo issued by Couit and not by tho 

ar ^“ “iVde^inf tuh ■ the Court’s powers to correct an award, reproduces without 
change paragraph 12 of tho Second Schedule to the Code. 

Clause 16 deals with the Court’s powers to remit an awardL 1 ^ eco * 1S \ C J® r ^e' 

“ 17 foi.—. „io> „i.», 

9h& Cl f a°use Ik—In following tho Civil Procedure Code, clause 17 socks to amend the 

thad^ Ac t'aiTa*wai*^d^^imined^iat'el^r^T^tl^ug^^io no!Le oT fdfng 
that it may bo executed under section lo 0) of Act ovon Uicng^ with the Co do 

under section 11 (2) has not boon given. us P , .. decree only after the time 

and with tho English law, and it is now proposed to make tho decree o: ^ reject ed. 

for challenging tho award has expired or when such a cha 11 eng clause 17 in tl»e sense 

This clause, taken from the English rules of Court, is a coi ol y * defeat tho 

that it enables the Court to counter in the interval any action designed 

subsequent execution of the decree. aside, the Court may 

Clause 19 provides that where an award becomes v md or is * q tQ havo eff0Ct with 

supersede tho reforonco and order that tho agreeme generalises tho provisions of 

respot to the particular difference referred. The clause gen 

paragraph 15 (2) of tho Second Schedule to the Code. matters relating to a single 

ClauSe 20 deals witl. jurisdiction. It provides choice of forum, it shall 

reference shall be before the same Court, and that where tne reference, 

be determined by the.first application made tQ th , Code . lt , 1Iow . 

tho^partles^to 'an^mbitra^ioii^og^i^ment^or any of them to initiate the reference proceedings 

with the assistance of the Court. naranraohs 1 to 3 of the Second Schedule of the 

Clauses 22 to 24 reproduce ^ in a suit. 

Code. They sot out the initial steps possib i 0 that some parties only to a suit may bo 

Clause 25 is a new proyunon- 3 . P° h scfc tled by arbitration. This clause will 

£- be 8eParatCd f '° m thereSt0f 
th awHes w!th U necessary modification certain other provisions of the Bill to 

'‘’'hcl'aHsrM^iri^new provision, based on tho 1934 Act of Parliement, and conferring on 

“ rb C! r <?uM*‘»—Under* th’e^’sM^ctrto^bitrators or umpire can themselves enlarge their 
Clause j though it seems that they must do so before the time actually 

time for makmg .’ . Jf Court which has the power. Tho clause proposes that the 

;?we r p° 8 ihoSld ei inwall cage's ves" in the Court only X may extend the time whether the 
time has evnired or not or whether the award has actually been made or not. 

Clause ‘10 makes necessary provision as to interest when the award makes no proMSio 
therefor It U baseS on a simLr provision in the 1934 Act of Parliament (section 11.' 
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Clause 31 follows paragraph 11 of the Soooncl Sohodulo to the Codo in setting out the 

co^ftoXl^t^Tcrsonrcohfvrt^'the general principle that the law of arbitration 
should provide? simple, speedy and cheap settlement of differences. 

Clause 34 deals with tho staying of a suit where a reference concerning the subject- 

’ oAl“ond S cho 0 d X u,o m t e o the 

C0d ° Clause 33 relates to the effect of subsequent legal proceedings on a pending reference. 

,. • 11 „ _ j ufTnf»f tViR reference unless (n) they relate to tho whole of tho 

ro)l°t^or S and (6) all tho parties to the reference arc impleaded in tho proceedings, 
referred matter ana ( ) tVin IrctaI nroceodintrs will nullify tho arbitration 

luoceedVng? on* tho°oipTry of the time with which an application to stay the legal procee¬ 
dings may be made or on tho refusal of such an application. 

Clause 36 is based on section 3 (4) of the 1934 Act of Pariiamennt and supplies an 
• ♦ v,,> n ,.,,=pnf Indian law. An agreement may contain a clause that no legal 

CSrii on u certain maWcr unless the matter has first been made the 
8ubjoct-matter of an award. It is necessary to empower the Court to overrule this 

provision when the award is set aside or otherwise becomes void. 

1 Clause 37 makes provision as to limitation in arbitration matters and follows closely 

.....jinn 16 of the 1934 Act of Parliament. . , 

Clause 38 deals with disputes as to tho arbitrator’s fees and costs, and follows generally 

section 13 of tho 1934 Act of Parliaments and paragraph 13 ol the becoijd Schedule to the 
Codo The Court may require the arbitrator to deliver up the award on the deposit into 
Court of the amount he claims and may then investigate the claims, and grant to the 
arbitrator such sum as fees as it thinks reasonable. 

Clause 39 deals with appeals and replaces that part of section 104 (1) of tho Codo of 

Civil Procedure, 1908, which this Bill seeks to repeal. _ 4 ... 

Clause 40 has tho effect of providing that Small Causes Courts shall not deal with 
arbitrations other than arbitrations in suits before it. 

Clause 41 and the Second Schedule deal with procedure. Tl.o clause confers generally 
the same powers as the Court enjoys under tho Code of Civil Procedure and w itli.tho 
Schedule adds certain special powers in relation to arbitrations on the linos of section b (1) 

° f ^latSe^^makcs^rovSion for tho service of notices under the Bill between parties or 

b ° ^Clause 43^0) lows parag r aph 7 of tho Second Schedule to the Codo in requiring the Court 
to assist- tho arbitrator to enforce the production of evidence end empowering the Court 
to punfsh default or contempt before tho arbitrators as if it were committed before the 

C ° U C£ouse 44 reproduces with small changes section 20 of tho 1899 Act and empowers 

High Courts to make rules. ...... ,, „ 

Clause 45 repeats section 22 of tho 1899 Act and binds the Crow n. . . .. v 

Clause 4b applies with certain exceptions the provisions of the Bill to statutoiy 
arbitrations, and is based on section 20 of tho 1934 Act ot Parliament. 

Clause 47 applies, subject to clause 46, the Bill to all arbitrations and renders an 
arbitration award obtained otherwise, unenforceable. I he Clause replaces section 89 of 
tho Codo of Civil Procedure, 1908, which this Bill repeals. 

Clause 48 saves references pending at tho commencement of this enactment : such 
references will continue to bo governed by the existing law. 

The First Schedule follows the First Schedule to tho 1899 Act. The main differences 
aro («) arbitrators are required to appoint an umpire within a month of their own appoint¬ 
ment (b) tho power to enlarge tho time for making tho award is transferred to tho Court 
(rj. clause 29), and (c) item VII is omitted as redundant in view of clause 13 (a). 

The Third Schedule with clause 49 (1) repeals tho existing general arbitration law. 

The Fourth Schedule makes certain consequential amendments of which those to tho 
imitation Act are the most important. Tho second amendment of the Specific Relief Act, 


Limitation Act aro tho most impol 
1877, replaces section 3 of the 1899 Act 


Mi). 11A FI 

Seen, to the Govt, of India 
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APPENDIX B 

Report of the Select Committee 

Published in the Gazette of India, Part V, dated the 10th February , 1949 , at pages 35-38 

GOVERNMENT OF INDIA 

LEGISLATIVE ASSEMBLY DEPARTMENT 


The following Report of the Select Committee on tho Bill to consolidate and amend the 
lew relating to Arbitration was presented to the Legislative Assembly on tho 6th Februsry, 
1940 :— 

We, tho undersigned members of tho Select Committee to which tho Bill to consolidate 
snd amend tho law rolatiting to arbitration was referred, have considered the Bill and the 

Papers noted in tho margin, and have now the honour to 
Papers I to III- submit this our Report, with the Bill as amended by us 

annexed therto. 

Clause 1.—Wo have omitted the word “Indian” from the title as being unnecessary. 

Clause 2.—New definitions of “award,” “Court” and “legal representative” have been 
introduced and tho definition of “reference” has been simplified. 

Clause 3.—The words “but subject to the provisions of this Act” have been omitted as 
unnecessary. 

Clause 6.—Tho expression “legal representative,” for which wo have given a definition 
in clause 2, is substitued for “personal representative.” 

Clause 8.—Wo have removed an obscurity from clause 8(1) (a) where it was not clear 
whother failuro to concur in any one of the appointment or failure to concur in all the 
appointments was contemplated. Wo have omitted the words “or is removed” from clause 
8(1) (b) and also from clause 9 (a) to remove the inconsistency which would otherwise exist 
between these clauses and clause 12, which gives to the Court and not to tho parties power 
to appoint arbirators in place of arbitrators removed by the Court. In sub-clause (2) we 
have extended tho time for making an appointment to fifteen days instead of seven days 
from the service of notice under sub-clause (1). 

Clause 9.—Tho first change made in sub-clause (a) brings the clause into accord with 
tho working of clause 8(1) (b). The second change has been explained in our remarks on 
clause 8. In clause 9 (6) wo have extended tho time there given from seven days to fifteen 
days and ha\o provided that it shall date from service of notice and not receipt of notice in 
order to relate it to a definite ascertainable point of time by the help of the provisions of 
clause 42 of the Bill. Wo have also added an Explanation, applicable to botli section 8 and 
this section, of tho expression “neglects or refuses to act”. 

Clause 10._In sub-clauses (2) and (3) we have made provision for modification of tho 

terms of these sub-clauses by express provision in the arbitration agreement. 

Clause 12._The word “authority” has been substituted for appointment in vow of 

tho wording of clause 5, and pointing error is corrected. 

Clause 13_Wo have omitted tho words “acting under tho arbitration agreement” as 

beine unnecessary and as being inappropriate in certain cases such as when arbitration is 
under a statue. Wo have also inserted a provision giving power to the arbitrators make 
e conditional or alternative award. 

Clause 14._A printing errer has been corrected in sub-clause (2). In sub-clause (1) we 

have provided that notice to bo tho parties shall bo in writing and in sub-clause (3) 
that tho Court beforo pronouncing its opinion shall give notice to and hear tho parties. 

Clause 16._The alteration made in sub-clause (1) is merely a drafting improvement 

In sub-clause (2) we have provided for possible extension of the time within which the 
arbitrator or umpire shall submit his decision. 

Clause 18.—The change made is in accordance with tho principle followed by rule 1 of 
Order XXXVIII of tho Civil Procedure Code. 


Clouse 20 —This clause, being of general &x ) I ,licat ' ioi2 > h as been transferred to Chapter V 
and is now numbered as clause 31. In sub-clause (4) wo have substituted the word 
“jurisdiction” for the word “seisin”. 

Clause 20 (clause 21 in the Bill as introduced )—Tho change made in sub-clause(5) applies 
such of tho othor provisions of the Act as may bo applicable to the arbitration proceedings 
under this Chapter and not merely tho provisions of Chapter II. 


Clause 21 ( clause 2 2 in the Bill as introduced). —Tho clause as drafted contemplates an 
agreement in writing to be followed by a subsequent application which must also be in 
writing. Wo have provided that there need not necessarily be a preliminary agreement in 
writing so long as the intention of the parties is exhibited in writing to tho Court, 
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Clause. 22 (clause 23 in the Bill us introduced). —Wo have omitted the words “to the 
arbitration agreement” as being unnecessary in view of the wording of clause 21. 

Clause 24 ( clause 25 in the Bill as introduced). —A printing error has been corrected. 

Clause 25 (clause 26 in the Bill as introduced). —The alteration made is like that made 
in sub-clause (5) of clause 20 for the purpose of applying to arbitrations under this Chapter 
such provisions of the Act as may bo properly applicable. 

Clause 25 (clause 26 in the Bill as introduced). —The alteration made clause (2) so as to 
allow of provision being made in an arbitration agreement for enlargement of the tirao for 
making the award where all the parties consent to such enlargement. 

Clause 20 (clause 30 in the Bill as introduced). —Instead of fixing by the Act the rate of 
interest which an award shall bear and enacting that interest shall run from the date of 
the award, we have provided in accordance with the analogous provisions in the Code of 
Civil Procedure that the Court may fix the rate of interest, but wo have made the dato 
from which the interest shall run tho date of tho decree. 


Clause 30 ( clause 31 in the Bill as introduced). —We have omited ground (£*) which 
specified fraudulent concealment of a matter which ought to have been disclosed or deceit, 
because, wo consider that this ground is adequately covered by the ground which now 
appears as ground (c) in the clause as revised by us. 

Clause 33.—Tho change made bri lgs the clause into accord with tho wording of 
clause 34. 

Clause 35.—Wo have substituted the words “unless a stay of proceedings is granted 
under section 34” for the words “on the expiry of the time for making an application under 
section 34 or on the rejection of such tin application,” because the giving of notice to the 
arbitrators should bo the time after which arbitration proceedings become invalid and the 
invalidity should only result if the Court does not grant a stay of proceedings. 

Clause 37.—We have ointtcd the words “the Court may further order that” because wo 
feel that a mere order of the Court might not avail to affect tho law of limitation. 
Without these words the clause will operate with statutory force to affect that law. 

Clause 40.—The change made is a drafting improvement only. 

Clause 41.—Wo have substituted the expression “arbitration proceedings” for the words 
“a reference” in order to cover tho various kinds of proceedings which tho Bill con¬ 
templates . 

Clause 42.—Wo have omitted the provision that substituted service may be effected by 
leaving a notice at tho usual or last known place of abode of a person. 

Clause 47.—The clause lias been re-drafted in order to remove the dangers of the provi¬ 
sion that an arbitration award obtained otherwise than the accordance with all tho 
provision cf the Bill should he uncnforcceble for any purpose. The effect which tho clause 
as redrafted is designed to produce is that arbitrations shall not be conducted in any way 
repugnent to the Bill and that any arbitration award may with the consent of tho parties 
be used for the purposes of rule 3 of Order XX1I1 of the Code of Civil Procedure. 

The First Schedule .—The change made in rule 2 removes a difficulty which might other¬ 
wise arise in connection with sub-clause (2) of clause 1U of the Bill. If, where there ire 
three arbitrators, the award of the majority shall prevail, tho appointment of an umpire is 
superfluous. Tho changes made in rules 3 and 5 arc merely for the purpose of slightly 
increasing the limits of time fixed by those rules. 

The Second Schedule. — We have added as an additional power of Court the power to 
appoint a guardian for a minor or person of unsound mind. 

The Fourth Schedule. —The amendments are consequential. 


2. The Bill was published in the Gazette of India, dated the 22nd July, 103‘J. 

3. We, think that the Bill has not been so altered as to require republication, and wo 
recommended that it be passed as now amended. 

ZAFRULLA RHAN 
A. RAMSWAMI MU DALI Alt 
MOHD. VAMIN KHAN 
A. C. DUTTA 
F. E. JAMES 

C. C- MILLER 

D. N. M1TRA 
SANT SINGH 
BHAGCHAND SON L 
MUHAMMAD NAUMAN* 

The 6th February, 1010. 
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NOTE. 

In submitting the report as amended in the Select Committee to which the Bill to 
consolidate and amend the law relating to Arbitration was referred, I have considered 
the Bill my colleagues on the Committee and have now the honour to approve the amend¬ 
ments made by the Select Committee subject to the following observations which I want 
to make and which may bo attached to the said report. 

To clause 5, add following :— . . , . 

(b) In the event of an organisation, society or association being Arbitrator m a:n 
agreement, the court shall appoint individual arbitrator or umpire with the 
approval of the parties concerned if such request is made by any party interes¬ 
ted in the “Arbitration”. 

In clause 9 (6) the wording should be changed as follows :— . . , f 

“9 (6) If one party fails to appoint an arbitrator either originally or by way oi 
substitution as aforesaid for fifteen clear days after the service by the other 
party of a notice in writing to make the appointment such other party having 
appointed his arbitrator may appoint the arbitrator with the sanction of the 
court to act as sole arbitrator in the reference : or the court may nominate 
some other arbitrator to represent the fading party ; and his or their award 
shall be binding on both the parties as if ho has been appointed by consent. 

In clause 13, introduce another clause as follows 

(/) takedown all evidence in writing and have same signed by the witnesses oi 

party appearing in the suit. .. 

In suggesting the amendment, my purpose is to remove chances of hardships in the 
matter of arbitration. By the change I have suggested in clause 5 (6), I want to remove 
the possibility of a competitor being an “Arbitrator’ or “an umpire . In case of Bengal 
Chambers of Commerce, Calcutta, I know that in the case of disputes over shipments of 
iute and hessian the Chamber nominated members of such firms to hold arbitration who 
were doing business in competition with the party in dispute. It is for this reason^1 want 
the Court to be given authority to intervene in the nomination of Arbitrators, if 
annlication is made to a competent Court by either party. . . . 

By change that I have suggested in clause 9 (6) ray purpose is sunple, for such 
mithm-itv should be vested in a Court of law to have reference made to them for su 
failure of appointment of an arbitrator and the Court will be in a position to examine th 

ifanv. and order on the must equitable principles. 

The addition in clause 13 needs practically no explanation, es the writing ofovidenc 
must be made compulsory for the matter of reference at least. IAD NAUMAN . 

The 3rd February, 1910. A p PEND1X C 

Civil. Procedure Code 

(Act VIII of 1S59) 

CHAPTER VI. 

REFERENCE TO ARBITRATION. 

312 If the parties to a suit are desirous that the matters in difference between them 
ai i»i c i in the suit, or any of such matters, shall referred to the 

„ ^ . .. .. | ri i.pieinn of one or more arbitrator or arbitrators, 

Reference to arbitration on final clem. n l on c at time> before final 

application of the parties. they may apply Qf refer<mce . y 

313. The application shaU be.made by «ie 

Application bow to be made. ^tin g , which^rU be P-ente^ to^the Co.rt at^he 

the pr oceed mgs in the suit. riifcors shall bo nominated by the parties in such manner 

314. The arbitrator or aibiuatms^ be £ ween l thcm . If the parties 

. -.*-«««* pannot agree with respect to the nomination of the 

Nomination and appoii * arbitrator or arbitrators, or if the persons nominated 

ot arbitratois. ^ t ]iom shall refuse to accept the arbitration, and the 

parties are desirous that the nomination shall be made by the Court, the Court shall 

appoint refer to the arbitrator or arbitrators 

315. I he Corn t snau, y mattevH in difference in the suit which he or they may 

«. reference. bo required to determine, and shall fix such time as it 

may think resonablo for the delivery ot the award, and 

the time so fixed shall be specified in the order. 
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316. If the reference be to two or more arbitrators, provision ebaU bo made in the 

• 31 ° order for a difference of opinion among the arbitrators, by 

When the reference is to the appointment of an umpire, or by declaring that the 
two or more, the order shall dicision shall be with the majority, or by empowering the 
wovido for difference of arbitrators to appoint an umpire, or otherwise as may be 
nrdnion agreed upon between the parties ; or if they cannot agree, 

opinion. between the parties ; or if they cannot agree, as tho 

Court may determine. 

317 When a reference is made to arbitration by an ordor of the Court, tho Court 

shall issue the same processes to tho parties and witnesses 

Powers of arbitrators. whom tho arbitrator or arbitrators, or umpire, may 

, . . , n* the Caurt is authorized to issue in suits tried befoi-e it; and 

desire to have examined, as the uamti ocess> or mak ing any other default or 

persons not attending " 'bei^ BaiUy of »ny contempt to tho arbitrator or 

refusing tog.™ ‘'“‘r ‘‘^t'o L arbitfato/ or arbitrators, or umpire, during tho 

being guilty of ar^r conteniiJ t subject to tho like disadvantages, penalties, 

subject investigation of the su,t. f sha,l c D u r t ^ ^ ^presentation of the arbitrator or 

“bitutors or IpL, ns they would incur for the Sana. offence in suits tried before 

the Court. , . , x 

rbitrators shall not have been, able to complete tne 


ar<l within the period specified in the order, from the 
,nt of the necessary evidence or information, or other 


318. When the arbitrator or ar 

aw: 

Extension of time for Wl > n t- . ^ _ 

making award. good and sufficient cause, the Court, may from time to 

time enlarge the period for Ihe delivery of the award, if it shall think proper. In any 

ease 
the re 
extended 

or to the be 1 set as id© only by reason of its not having been completed 

R T S t in L Slwed bv tho Court, unless on proof that the delay in completing 
within the pei tod alio • m i SCO nduct of the arbitrator or arbitrators, or umpire, 

superseding tlie arbitration and recalling the suit. 



place ot the person . , 

becoming incapable to act. Where ther arbitrators are 
of tlio order of refernce to apoint an umpire, and do not appoint 

v . « • . ■ Til. _ ! i. i t w, w 4 o o « \ w <»» 4 


crvprv 
ns 

Court may appoint others 
instead. 

empowered by tho terms 
an 
an 
Tie 
ser 
be¬ 
ar 
re: 

When an award in a suit shall be made, either by the arbitrator or arbitrators, 
3 20. \\ h n or tllo umpire, it shall ho submitted to the Court under 

Award how lobe sub- tlio'signature of the person or persons by whom it may bo 

14 PAiirt made, together with all the proceedings, depositions, and 

oxliibits in tho suit. 

T» ohfiil lawful for tin* arbitrator or arbitrators, or umpire, upon any reference, 
321. It shall by ftU ordcr of Court, if ho or they shall think fit. and if it 

is not provided to the contrary, to state his or their award 
as to the whole or any part thereof, in the form of a special 



Arbitrator may state 
special case. 

CISC for the opinion of the f ourl 


322. The Court may, on the application of either party, modify or correct an award 

where it appears that a part of tho award is upon matters 


not referred to the arbitrators, provided sucli part can lx* 
separated from the other part, and does not affect the 
decision on the matter refer rod ; or where tho award is 
imperfect in form, or contains any obvious erro which can 
be amended without affecting such decision. 


Court, may, on applica¬ 
tion, modify or correct an 
award in certain cases. 
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The Court may also, on such application make such order 
as it thinks just respecting the costs of the arbitration, if any 
question arise respecting such costs, and the award contain 
no sufficient provision concerning them. 

323. In any of tho following cases the Court shall have 
power to remit the award, or any of the matters referred to 
arbitration, to be reconsideration of the same arbitrator or 
arbitrators, or umpire, upon such terms as it may think proper 
(thotis to say)— 

If the award has loft undertermined some of tho matters referred to arbitration, or if 
it determine matters not referred to arbitration. 

If the award is so indefinite as to be incapable of execution. 

If an objection to the legality of the award is apparent upon tho face of the award. 


And make order res¬ 
pecting the costs of 

In what cases Court 
may remit the award, 
or any of the matters 
reterred to arbitration, 
for reconsideration. 


Award not to be set 
aside except on ground 
or corruption. 

Application to set 
aside the award. 


324. No award shall be liable to be sot aside except on 
tho ground of corruption or misconduct of the arbitrator or 
nmpire. Any application to set aside an award shall be made 
within ten days after tho same has been submitted to tho 
Court. 


to refer to arbitration 
may be filed in tho 
Cou rt. 


325. If the Court shall not see cause to remit the award or any of the matters referred 
Tiuinmonf in QO nnv,i to arbitration for reconsideration in manner aforesaid, and if 

ing to Tword no application shall have been made to set aside the award, 

or if the Court shall have refused such application, the Court 
shall proceed to pass judgment according to the award, or according to its own opinion on 
the special case, if the award shall have boon submitted to it in the from of a special case ; 
and upon tlio judgment which -shall be so given, decree shall follow, and shall be carried 
into execution in tho same manner as other decrees of the Court. In every case in which 
judgment shall be given according to the award, tho judgment shall be final. 

326. When any porsons shall, by an instrument in writing, agree that any differences 

Agreement of parties between them or any of them, shall be referred to the arbitra- 

b v t ion of any person or persons, named in tho agreement, or to 

bo appointed by any Court having jurisdiction in the matter 
to which it relates, application may be made by the parties 
thereto, or any of them, that the agreement be filed in sncli 
Conrt. On s ich application being made, tho Court shall direct such notice to bo given to 
any of the parties to the agreement, other than the applicants, as it may think necessary, 
requiring such parties to show cause, within a time to be specified, why the agreement 
should not be filed. The application shall be written on a stamp paper of one-fourth of the 
value prescribed for plaints in suits, and shall be numbered and registered as a suit 
between some or one of the parties interested, or claiming to be interested, as plaintiffs or 
plaintiff, anil the others, or other of them, as defendants or defendant, if the application 
have been presented by all the parties, or if otherwise, between the applicant as plaintiff 
and the other parties as defendants. If no sufficient cause be shown against tho agreement, 
the agreement shall bo filed, and an order of reference to arbitration shall be made 
tli oreon. 

The several provisions of this chapter, so far as they are not inconsistent with tho 

terms of any agreement so field, shall bo applicable to all 
Provisions of this proceedings under an order of reference made by the Court, 

chapter applioablc. and to the award of arbitration and to the enforcement of 

fcuch award. 

327. When any matter has been referred to arbitration withent tho intervention of any 
ding in Court an Court of Justice, and an award has been made, any person 

interested in tho award may, within six months from the date 
of the award, mako application to tho Conrt having jurisdic¬ 
tion in tho matter to which the award relates, that the 
award bo filed in Court. The Court shall direct notice to be 
given to the parties to the arbitration, other than the applicant, 

requit ing such parties to show cause, within a time to be specified, why tho award should 
not be field. The application shall bo written on tho stamp paper required for petitions to 
the court where a stamp is required for petitions by any law for tho time being in force. 
Enforcement of such and shall be numbered and registered as a suit, between the 
award. applicant as plaintiff and the other parties as defendants. If 

no sufficient cause bo shown against the award, the award shall 
be filed, and may he enforced as an award made under tho provisions of this chapter. 


Filing 
award when the matter 
was referred to arbitra¬ 
tion without interven¬ 
tion of Court. 
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Part V. 

Of Special Proceedings. 

CHAPTER XXXVIII. 

REFERENCE TO ARBITRATION. 

506 If all the parties to a suit desire that any matter in difference between them in 

the suit, bo referred to arbitration, they may, at any time 

Parties to suit may apply before judgment is pronounced, apply in person, or by 
for order of reference. their respective pleaders specially authorized in writing 

in this behalf, to the Court for an order of reference. 

Every such application shall be in writing, and shall state the particular matter sought 

to hi leferred. . 507. The arbitrator shall be nominated by the parties 

Nomination of arbitrator. such manner as may bo agreed between them. 

Tf the nartios cannot agree with respect to such nomination, or if the person whom 
it the par b t hoy nominate refuses to accept the arbitration, and the 

When Court to nominate parties desire that the nomination shall be made by the 

arbitrator. Court, the Court shall nominato the arbitrator. 

508. The Court shall, by order, refer to the arbitrator the matter in difference which 

ho is required to determine, P.nd shall fix such time as 
<)i«ler of reference. it thinks reasonable for the delivery of the award, and 

specify such time in the order. 

When oneo a matter is referred to arbitration, the Court shall not deal with it in the 
same suit, except as hereinafter provided. 

When reference is to two 500. If the reference bo to two or move arbitrators 

or more in order to provide provision shall be made m the order fora difference ot 
for difference of opinion. opinion among the arbitrators— 

(o) by the appointment of an umpire, or . ....... . . . 

(f>) by declaring that the decision shall bo with the majority, if the major part of 
tho arbitrators agree, or 

(«•) by empowering the arbitrators to appoint an umpire, or 

(d) othewise, as may be agreed between the parties ; or, if thoy cannot agree, as 
tho Court determines. 

If an umpire is appointed, the Court shall fix such 1 ime as it thinks reasonable for the 
delivery of his award in case he is required to act. 

510. If tho arbitrator, or, where there are more arbitrators than one, any of the arbi¬ 
trators, or the umpire, dies or refuses or neglects or 
Death, incapacity, etc., of becomes incapable to act, or leaves British India under 

arbitrators or umpire. circumstances showing that he will probably not return 

at an early date, the Court may, in its discretion, either 
appoint a now arbitrator or umpire in the place of the person so dying, or refusing or 
neglecting, or becoming incapable to act, or leaving British India, or make an order 
superseding the arbitration, and in such rase shall proceed with the suit. 

5 U, Where the arbitrators are « mpowered by the order of reference to appoint an 

umpire nnd fail to do so, any of the parties may servo the 
Appointment of umpire arbitrators with a written notice to oppoint an umpire ; 

by Court. if, within seven days after such notice has been served, 

or Kindi further time as the Court may in each cp.se allow, 
no umpire bo appointed, tho Court, upon the application of the party who has served 
such notice as aforesaid, may appoint an umpire. 

. . .. . 512. Every arbitrator or umpire appointed undor 

Powers of arbitrator or sect i on r )0 9, Hectio.. 510, or section 511, shall have the 

umpire appointed u • i 1 ike powers as if his name had been inserted in tho order 


sections 509, 510, 511. 

B 


of reference. 
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513. The Court shall issue the same process to the parties and witness whom the 

. arbitrators or umpire desire or desires to examine, as the 

Summoning witnesses. Court may issue in suit s tried befor it. 

Persons not attending in accordance with such process, or making any other default, 

or refusing to give their evidence, or guilty of any contempt 
Punishment for de- to ^j ie arbitrator or umpire during the investigation of the 
fault, etc. matters referred, shall bo subject to the like disadvantages, 

penalties, and punishments, by order of the Court, on the representation of the arbitrator 
or umpire, as they would incur for the like offoncos in suits tried before the Oourt. 

514. If, from the want of the necessary ovidenco or information, or from any oilier 

cause, the arbitrators cannot complete the award within the 
period specified in the order, ths Court may, if it thinks fit, 
either grant a further time, and from time to time enlarge 
the period for the delivery of the award, or make an order 
superseding the arbitration, and in such case shall proceed with 
the suit. 


Extension of time 
far making award. 

Supersession of arbi¬ 
tration. 


515. When an umpire has been appointed he may enter on 
the reference in the place of the arbitrators 


Award to bo signed 
and filed. 


When umpire may 
arbitrate in lieu of 

1 (a) if they have allowed the appointed time to expire without making an award, or 

(b) when they have delivered to the Court or to the umpire a notice in writing, 
stating that they cannot agree. 

516. When an award in n suit has been made, the persons who made it shall sign it. 

and cause it to filed in Court, together with any depositions and 
documents which have been taken and proved before them ; and 
notice of tho filing shall be given to the parties. 

517 Upon any reference by an order of the Court, the arbitrators or umpire may. 

517. upon any e V consent of the Court, state the award as to the whole 

Arbitrators or umpire t thereof in the form of a special case for the opinion 

ay state special case. of the Court; and tho Court shall deliver an opinion thereon; 

and such opinion shall be added to. and form part of the award. 

Court may, on appliea- 518. The Court may. by order, modify or correct an 
t.ion, modify or correct award — 

award in certain cases. . 

(a) where it appears t-liat a part of tho award is upon a othe/part and 

arbitration, provided such part can be spearated from the other part, and 

does not affect the decision on the matter referred, or 

(b) whore the award is imperfect in form, or contains any obvious ei i oi w nc 
be amended without affecting such decision. 

S 19. The Court ,„a y .1.0 nu*. auch order - “ “ S e ^ 

arbitration.'° C ° 9 ‘ fl ° f -"corning them. 

When award or .natter >20- The .Court .may 

referred to arbitration to arbitration to tlie re cou oia 

mav be remitted. or umpire, upon such terms as it thinks fit 

(a) where the award has left undetermined any of the matters referred to 
arbitration, or where it determines any matter not referred t o arbitration ; 

(b) where the award is so indefinite as to be incapable of execution ; 

(c) where an objection to the legality of the award is apparent upon the face of it. 

521. An award remitted under section 520 becomes void on 
ru ,for sett ing the refusal of the arbitrators or umpire t o reconsider it. But 
a °owa,rl no award shall be set aside except on one of the following 

grounds (namely) :— 

(a) corruption or misconduct of the arbitrator or umpire ; 

(?>) either party having been guilty of fraudulent concealment of any matter winch 
' he ought to have disclosed or of wilfully misleading or deceiving tho arbitrator 

or umpire ; 

(c) the award having boon made after the issue of an order by tho Court superseding 
the arbitration and restoring the suit ; 

and no award shall bo valid unless made within the period allowed by the Court. 
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522 If tho Court sees no cuuso to remit the award or uny oi the mutters referred to 

arbitration for reconsideration in manner aforesaid, and il no 
Judgment to be accord- application has been made to set aside the award, or if tho 
iug to award. Court has refused snch application, 

tho Court shall, after tho time for making such application has expired, proceed to give 

judgment according to tho award, ...... 

or if the award has been submitted to it in the form ol a special case, according to its 

own opinion on such case. .... , , , /- , 

Upon tho judgment so given a decree shall follow, and shall bo enforced in manner 
1 provided in this Code for tho execution of decrees. No appeal 

Decree to follow, shall lie from such decree except in so far as the decree is in 

excess of, or not in accordance with the award. , 

523 When any person agree in writing that any difference between them shall be 

referred to tho arbitration of any person named in the agree - 
Agreement to refer to , nont> ol . to bo appointed by any Court having jurisdiction in 

arbitration may bo filed ^lio mattor which the agreement relates, the parties thereto, 

in Court. or aiiy 0 f them, may apply that the agreement bo filed in Court. 

Tho application shall be writing and shall bo numbered and registered as a suit 

1 1 between one or more of tho parties interested or claiming to be 

Application to be mini- interested as plaintiff or plaintiffs, and the others or other of 

be^ed and registered, them as defendants or defendant, if the application have been 

beied l b presented by all tho parties, or, if otherwise, between tho 

applicant as plaintiff and the other parties as defendants. 

PP On such application being made the Court shall direct notice thereof to be given to all 

1 1 Uio parties to the agreement other than tho applicants. 

Notice to show cause requiring such parties to show cause, within the time spoci- 

ugainst filing. tied in the notice, why the agreement should not be filed. 

If no sufficient cause bo shown, the Court may cause the agreement to bo filed, and shall 
m ike an order of reference thereon, and may also nominate the arbitiatoi, tv hen ho is not 
named therein and the parties cannot agree as to the nomination. 

liam ' 524. Tho foregoing provisions of this chapter, so far as they 

Provisions of chapter are consistent with any agreement so filed, shall be applicable 
applicable to proceed ins to all proceedings under an order of reference made by the 

3 order of reference Court under section 523, and to the award of arbitration and 

“ the enforcement of the decree founded thereupon. 

S25 When any matter has been refer red to arbitration without the intervention of 

Filing award in matter a Cour t of Justice, and an award has been made thereon, any 

b person interested in tlio award may apply to the Court oi tho 

lowest grade having jurisdiction over tho matter to which tin- 
award relates that the award bo filed in Court. 

The application shall bo in writing and shall bo numbered 
and registered as a suit between tho applicant as plaintiff and 
the other parties as defendants. 

Tho Court shall direct notice to bo given to the parties to the 
arbitration other than the applicant, requiring them to show 
cause, within a time specified, why the award should not be 
tiled. 

If no ground such as is mentioned or referred to in section 520 or section 521 bo 
b shown against the award, tho Court shall order it to bo filed 

Filing and enforce- enc | 8U ch award shill then take effect as an award made under 


referred to arbitration 
without intervention of 

Court. 

Application to be num¬ 
bered and registered. 

Notice to part ios to 
arbitration. 

526. 


ment of such award. 


tho provisions of this chapter. 


APPENDIX E 

Tiie Code of Civil Procedure of 1908 

Act V of 1908 
Part V. 

Of Special Proceedings. 

ARBITRATION. 

LYeuJ.J 8'J. (1) Save in so far as is otherwise provided by the Indian Arbitration 

Act, 18'J'J, or by any other law for the time being in force, all 
Arbitration. references lo arbitration whether by an order in suit or 

otherwise,, and all proceedings thereunder, shall bo governed 
by tho provisions contained in the .Second Schedule. 
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(2) The provisions of the Second Schedule shall not affect any arbitration pending at 
the commencement of this Code, but shall apply to any arbitration after that date under 
any agreement or reference made before the commencement of this Code. 

APPEALS FROM ORDERS. 

n , f. , . , 104. (1) An appeal shall lie from the following orders, and save 

r oi rom v nc i uH otherwise expressly provided in the body of this Code or by 
ppea les. any law for the time being in force from no other orders— 

(<*) an order superseding in arbitration where the award has not been completed 
within the period allowed by the Court ; 

(6) an order on an award stated in the form of a special ease ; 

(«) an order modifying or correcting an award ; 

(d) an order filing or refusing to file an agreement to refer to arbitration ; 

(e) an order staying or refusing to stay a suit where there is an agreement to refer 

to arbitration ; 

(f) an order filing or refusing to file an award in an arbitration without the inter¬ 

vention of the Court ; 

(if) an order under section 35A ; 

(y) an order under section 95 ; 

(ft) an order under any of the provisions of this Code imposing a fine or directing 
the arrest or detention in the civil prison of any person except where such 
arrest or detention is in exectuion of a decree ; 

(i) any order made under rules from which an appeal is expressly allowed by 
rules ; 

Provided that no appeal shall lie against any order specified in clause ( / ) save on the 
ground that no order, or an order for 1 he payment of a less amount, ought to have been 
made. 

(2) No appeal shall lie from any order passed in appeal under this section. 

THE SECOND SCHEDULE 

ARBITRATION. 

Arbitration in Suits, 

IS. 506.J (1) Whore in any suits all the parties interested agree that any matter 

in difference between them shall bo referred to arbitration, they 
Parties to suits may may, at any time before judgment is pronounced, apply to the 
reference. Court for an order of reference. 

(2) Every such application shall be in writing and shall state the matter sought to bo 

Annointnient of aibi- 2. [S. 5U7. para l.J The arbitrator shallbo appointed in 

( .such manner as may be agreed upon between the parties. 

(1) The Court shall, by order, refer to the arbitrator the matter m 


1 . 


3. IS. 503.] 
Order of reference 


difference which he is required to determine, and shall fix such 

t ime as it thinks reasonable for t he making of tlio award, and 

shall specify such time in the order. 

Where a matter is referred to arbitration, tlio Court shall not save in the manner 

and to the extent provided in this schedule, deal with such matter in the same suit. 

,-w 4 IS. 509.1 (1) Where the reference is to two or more 

two oTmoro 1 order to arbitrators, provision shall be made in the order for a difference 

provide for difference of opinion among the arbitrators— 

of opinion. _ 

(hv the appointment of an uiupnc , 01 

(6) by declaring that, if the majority of the arbitrators agree, the decision of tho 
^majority shall prevail ; or 

( c ) bv empowering the arbitrators to appoint an umpire ; or 

(V) otherwise as may bo agreed between the parties or, if they cannot agree, as the 
Court may determine. 

i >) Where an umpire is appointed, the Court shall fix such time as it thinks reasonable 
for tho making of his award in case ho is required to act. 

to 5. [Ss. 507 (2), 510, 511.] (1) In any of tho following 

in cases, namely :— 


Power of Court 
appoint arbitrator 


c eitoin < asob.^ parties cannot agree within a reasonable time with respect to the 

appointment of an arbitrator, or the person appointed refuses to accept the 
office of arbitrator, or 
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(6) where an arbitrator of umpire— 

(t) dies, or 

( H ) refuses or neglects to act or becomes incapable of acting, or 

(Hi) leaves British India in circumstances showing that he will probably not 
return at an early date, or 

(c) whore the arbitrators are empowered by the order of reference to appoint an 
umpire and fail to do so, 

any party may serve the other party or the arbitrators, as the case may be, with a 
written notice to appoint an arbitrator or umpire. 

(2) If, within seven clear days after such notice has been served or such further time 
as the Court may in each case allow, no arbitrator or no umpire is appointed, as tho case 
mav bo, tho Court may, on application by the party who gave the notice, and after 
giving the other party an opportunity of being heard, appoint an arbitrator or umpire or 
make as order superseding the arbitration, and in such case shall proceed with tho suit. 

Powers of arbitrator 6. [S. 512.) Every arbitrator or umpire appointed under 

or umpire appointed paragraph 4 or paragraph 5 shall have tho like pou ers as if his 
under paragraph 4 or 5 name had been inserted in tho order ol reference. 

7 IS 513] (1) The Court shall issue the same processes to tho partios and witness 

Summoning witnesses whom the arbitrator or umpire desires to examine, as tho 

and default. Court may issue in suits tried before it. 

(•>) Persons not attending in accordance with such process, or making any other 
default or refusing to give thoir evidence, or guily of any contempt to tho arbitrator or 
umpire during the investigation of tho matters referred, shall be subject to the like 
disadvantages, penalties and punishments, by order of the Court on the representation 
of the arbitrator or umpire, as they would incur for the like offences in suits tried before 

tho Court. 

8 IS 514] Where t he arbitrators or the umpire cannot complete (lie award within 

the period specified in the order, the Court may, if it thinks 
Extension cf time for fit, either allow further time and form time to time, either 

making award. before or after the expiration of the period fixed for tho 

making of the award, enlarge such period; or may make an 
order superseding the arbitration, and in such case shall proceed with the suit. 

Where umpire may 9. |S. 515.J Where an umpire has boon appointed, ho may 

arbitrate in lieu of enter on tlie reference in tl»c place of the arbitrators,— 

arbitrators. ... . ... . . 

(«) If they have allowed tho appointed time to expire witliourt me,king an 

award, or ... 

(b) If they have delivered to the Court or to the umpire a notice in writing 

stating that they cannot agree. 

10. IS. 516.J Where an award in a suit has been made, the persons who made it 

shall sign it and cause it to bellied in Court, together with 
Award to be signed any depositions and documents which have been taken and 
and filed. proved before them; and notice of the filing shall lie given 

to the parties. 

11. IS. 17.J Upon any reference by an order ol the Court, the arbitrator or umpire 

may, with the leave of the Court state the award us to tho 
whole or any part thereof in tho form of a special case for tho 
opinion of tho Court, and the Court shall delivor its opinion 
thereon, and shall order, such opinion to bo added to and to 
form part of tho award. 


Statement of special 
ease by arbitrators or 
umpire. 


Power to modify or 
correct award. 

(«) 


12. IS. 518.J The Court may, by order, modify or correct 
nn award 


where it appears that a pail ol the award is upon a matter not referred to 
arbitration and such part can be separated from tho other part and does not 
affect tho decision on tho matter referred ; or 
(6) whore tho award is imperfect in form, or contains any obvious error which can 
bo amended without affecting such decision ; or 
(c) where tho award contains a clerical mistake 
accidental slip or omission. 

13. |S. 519.] 'J L’hc Court may also make such order as it thinks fit respecting tho 

Order as to costs of costs of tho arbitration where any question arises respecting 
arbitration. such costs and the award contains no sufficient jirovision con¬ 

cerning them. 


or an error arising from an 
as it thinks lit 
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Where award or mat¬ 
ter referred to arbitra¬ 
tion may be remitted. 


14. IS. 520] The Court may remit the award or any 
matter referred to arbitration to the reconsideration of the 
same arbitrator or umpire, upon such terms as it thinks fit,— 


(«) where the award has left undertermined any of the matters referred to 
arbitration, or where it determines any matter not referred to arbitration, unless sncli 
matter can be separated without affecting the determination of the matters referred ; 

(6) where the award is so indefinite as to bo incapable of execution ; 

(c) where an objection to the legality of the award is apparent upon the face of it. 


15. (S. 521.] (1) 

Grounds for setting 
aside award. 


An award remitted under paragraph 14 becomes void on failure 
of the arbitrator or umpire to reconsider it. But no award 
shall be set aside except on one of the following grounds, 
namely :— 


(a) corruption or misconduct of t-lie arbitrator or umpire ; 

(b) either party ha\ ing been guilty of fraudulent concealment of any matter which 

lie ought to have disclosed, or of wilfully misleading or deceiving the 
arbitrator or umpire ; 

(c) the award having been made after the issue of on order by the Court super¬ 

seding the arbitration and proceeding with the suit or after the expiration 
of the period allowed by the Court, or being otherwise invalid. 


(2) Where an award becomes void or is set aside under clause (1), the Court shall 
make an order superseding the arbitration and in such ease shall proceed with the suit. 


16. [S. 522.J (1) Where the Court secs no cause to remit the award or any of the 

. . matter referred to arbitration for reconsideration in manner 

Judgment lo jc aforesaid, and no application has been made to set aside the 
according to award. award, or the Court has refused such application, the Court 

shall, after the time for making such application has expired, proceed to pronounce 


judgment according to the award. 

(2) Upon the judgment so pronounced a decree shall follow, and no appeal shall lio 
from such decree except in so far as the decree is in excess of, or not in accordance with, 
the award. 


Order of reference on nyrcemoUa lo refer. 


17. [S. 523.J (1) Where any persons agroe-jn writing that any difference between 

. them shall be referred to arbitration, the parties to tlio agroe- 

Application to li-c in ment. or any of them, may apply to any Court having juris- 

Court agreement to diction in the matter to which the agreement relates, that the 

refer arbitration. agreement be filed in Court. 

(2) The api>lication shall be in writing and shall bo numbered and registered as a suit 
between Olio or more of the parties interested or claiming to be interested as plaintiff or 
plaintiffs and the others or other of them as defendants or defendant, if the application has 
been presented by all the parties, or, if otherwise, between the applicant as plaintiff and 
the other parties as defendants. 

(3) On such application being made the Court shall direct notice thereof to bo given 
to all the parties to the agreement, other than the applicants, requiring such parties to 
show cause, within the time specified in the notice, why the agreement should not be filed. 


(4) Where no sufficient cause is shown, the Court shall order the agreement to bo 
filed, and shall make an order of reference to the arbitrator appointed in accordance with 
the provisions of the agreement or, if there is no such provision and the parties cannot 
agree, the Court may appoint an arbitrator. 

18. Where any party to any agreement to refer to arbitration, or any person claiming 

under him, institutes any suit against any other party to the 
Stay of suit where agreenicnt , or any person claiming under him, in respect of any 
there is an agreement matter agreed to be referred any party to such suit may, at the 

to refer to arbitration. earliest possible opportunity and in all cases where issues are 

settled at or before such settlement, apply to the Court to stay the suit ; and the Court, if 
satisfied that there is no sufficient reason why the mutter should not bo referred in accor¬ 
dance with the agreement to refer to arbitration, and that the applicant was, at the time 
when the suit was instituted and still remains, ready and willing to do all things 
necessary to the proper conduct of the arbitration may make an order staying the suit. 
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19. fS.524-1 The foregoing provisions, so far as they are consistent with any agree¬ 
ment. filed under paragraph 17, shall bo applicable to all pro- 
Provisions applicable oeedings under the order of reference made by the Court under 

to proceedings under that-paragraph, and to the award and to the decree following 

pp.ragraph 17. thereon. 

Arbitral! on without the intervent ion of a Court. 


20. [S.525.] (1) Where any matter has been referred to arbitration without the 

Filing award in ma- intervention of a Court, and an award has been made thereon, 

t.ter referred to arbi- any person interested in the award may apply to any Court 

tration without inter- having jurisdiction over the subject-matter of the >*ward 

vention of Court. ihat. the award be filed in Court . 


(2) The application shall be in writing and shall be numbered and registered as a 
suit between the applicant as a plaintiff and the othor parties as defendants. 

(3) The Court shall direct notice to bo given to tho partios to the arbitration, other 
than the applicant requiring them to show cause, within a time specified, why the award 
should not bo filed. 

21. fS.526.1 (l) Whore the Court is satisfied that the matter has been referred to 

Filing ami enforce- arbitration and that an award has been made thereon, and 

ment. of such award. where no ground such as is mentioned or referred to in para¬ 

graph 14 or paragraph 15 is proved, the Court shall order the 
award to be filed and shall proceed to pronounco judgment according to the award. 

(2) Upon the judgment so pronounced a decree shall follow, and no appeal shall lie 
from such decree except in so far as the decree is in excess of or not m accordance with 
i he award. 


Exclusion of certain 22. The last thirty-seven words of seat ion 21 of the Specific 

wore ft in the specific Relief Act. 1877, shall not apply to any agreement, to refer to 

Relief Act. 1877. arbitration or to any award, to which the provisions of this 

schedule app’y. 


2 3. 


The forms 
Forms. 


set forth in the Appendix, with such variations as the circumstances of 
each case require, shall bo used for the respective purposes 
therein mentioned. 


APPENDIX TO SCHEDULE 11. 


No. 1 

APPLICATION FOR ORDER OF REFERENt E. 

(Title of Suit.) 

1. This suit is instituted for (state nature of claim) 

2. The matter in difference between tho parties is (state matter of dijft rente) 

3. Tho applicants being all tho parties interested have agreed that the matter in 
difference betwoon them shall be referred to arbitration. 

4. The application therefore apply for an order of reference. 


Dai 3d tho.day of.19 

NOTE :—If the partios aro agreod as to the arbitrators, it should bo so stated. 


No. 2 

ORDER OF REFERENCE 


(Title cf Suit) 



UPON roading tho application prosonted on tho day of 19 

is ordered that the following matter in difference arising in this suit, namely : — 


be referred for determination to X unci Y, or in caso of tlioir not. agreeing then to tho 
determination of Z, who is hereby appointed to be umpire ; and such arbitrators are to 

rnako their award in writing on or before the.day of.19. and incase 

of the said arbitrators not agreeing in an award tlio said umpire* is to make his award in 

writing within....,.months after the time during which it is within tho power 

of the arbitrators to make an award shall have ceased. 

Liberty to apply. 
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GIVEN undar my hand and the seal of the Court, this 
10 . 


day of..... 

Judge. 


No. 3. 

ORDER FOR APPOINTMENT OF NEW ARBITRATOR. 

(Title of Suit.) . 

WHEREAS by an order, dated the..day of..i9......... ^ 

reference and death , refusal , etc., of arbitrator), it is by consent order that Z ^ 

in the place of X (decease, or as the case may be), to act as arbitrator, with Y ,the surv^ 

ving arbitrator under the said order ; and it is ordered that the award of the said 

arbitrators be made on or before the.........day of............l. 

GIVEN under my hand and the seat of the Court, this.day of. j^’ge . . 


No. 4. 

SPECIAL CASE. 

(Title of Suit) 

In the Matter of an arbitration between A. B. of......•. antl C ‘ D * of * 

following special case is stated for the opinion of tho tour* . 

[Here state the facts concisely in numbered paragraphs .] 

The quest ions of law for t he opinion of the Court are : 

First, whether. .. 


tho 








Secondly* whether. 

Dated the.day of 






19 


X 

Y 


No. 5. 
AWARD 
(Title of suit) 


In the Matter of an arbitration between A. B. of." w'rho^urt of. 

WHKRFAS in pursuance of an order of reference made y . 


WHEREAS in pursuance oi an or tor oi .owing matter in difference between 

and dated the.day of.l.>. th 8 . 

A. B. and <'. D. namely./////.’*//.'/.. 

. * . .. 

... 

lias been referred to us for determination ; ^ tQ (JO hereby make our award as 


Now, we having duly considered the mat. 

follows :— 

We award 

(1) that. 

(2) that..... 10 

Dated the.day of. 


Y 

X 


APPENDIX F. 

THE INDIAN ARBITRATION ACT. 1899. 

ACT NO. IX OF 1899. 

Passed by the Governor-General of India in Council. 

Received the O-G's Assent on the 3rd March , 1899. 

WTTPRP \S it is expedient- to amend the law relating to arbitration by agreement 
V HERKAtj It. is exp f J tie It is hereby enacted as follows 

W "t Utl" exrnnt a„d °^1 ° U> This Aot may be railed the Indian Arbitration Act. 
commencement. ^ ^ of India 

(3) It shall come into force on the first day of July, 1899. 
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2. Subject to the provisions of section 23, this Act shall Apply only incases where, if 

the subject-matter submitted to arbitration were the subject of a 
Application. suit, the suit could, whether with leave or otherwise, be insti* 

tuted in a Presidency-town : 

Provided that the Local Government may, by notification in the local official Gazette 
declare this Act applicable in any other local area as if it wore a Presidency-town. 

3. The last thirty-seven words of soction 21 of the Specifio 

Exclusion of certain x^-oliof Act, 1877, and sections 523 to 526 of the Code of Civil 

onactments in certain Procedure shall not apply to any submission or arbitration to 

cases where Act applies. %v hich the provisions of the Act for the time being apply : 

Provided that nothing in this Act shall affect any arbitration pending in a Presidency- 
town at the commencement of this Act or in any local area at the date of the application 
thereto of this Act, as aforesaid, but shall apply to every arbitration commenced after the 
commencement of this Act or the date of the application thereof, ns the case may bo, under 
any agreement or order previously made. 

4. In this Act, unloss there is anything repugnant in the 

Definitions. subject or context,— 

(<*) “the Court” means, in the Presidency-towns, the High Court, and, elsewhere 
the Court of the District Judge ; and 

(b) “submission” means a written agreement to submit present or futviro differences 
to arbitration, whether an arbitrator is namod therein or not. 

Submission to bo irro- 5. A submission, unless a different intention is expressed 

vocable except by therein, shall be irrevocable except, by leave of the Court. 

leave of Court. 

0. A submission, unless a different intention is pressed therein, shall bo deemed 

to include the provisions sot forth in the First Schedule, 

Provisions implied j n so f ftr fts they are applicable to the reference under 

in submission. submission. 

Reference to arbi- 7. The parties to a submission may agree that the reference 

trator to be appointed shall bo t,o an arbitrator or arbitrators to bo appointed by a 

by third person. person designated therein. 

Such person may bo designated either by namo or as the bolder for the time being of 
any office or appointment. 

Illustration. 

The parties to a submission may agree that any dispute arising between them in respect 
of the subject-matter of the submission shall be referred to an arbitrator to bo appointed 
by the Bengal Chamber of Commerce, or, as the ease may bo. to an arbitrator to be appoin¬ 
ted by the President for the time being of the Bengal Chamber of Commerce. 

Power for the Court in . 

certain cases to appoint 8. (1) Tn any of the following cases— 

an arbitrator, umpire 
or third arbitrator. 

(a) whoro a submission provides that the reference shall bo to a single arbitrator, 
and all the parties do not, after differences have arisen, concur in the appoint¬ 
ment of an arbitrator ; 

(h) if an appointed arbitrator neglects or refuses to act, or is incapable of ncting, 
or dies, or is removed, and the submission does not show that it was intended 
that tho vacancy should not bo supplied, and the parties do not supply the 
vacancy ; 

(c) whore tho parties or two arbitrators are at liberty to appoint an umpire or third 

arbitrator and do not appoint him ; 

(d) whore an appointed umpire or third arbitrator refuses to act, or is incapable of 

acting, or dies, or is removed, and tho submission does not show that it 
was intended that fclio vacancy should not he supplied, and tho parties or 
arbitrators do not supply tho vacancy : 

any party may servo tho other parties or tho arbitrators, as the case may bo, with a 
written notico to concur in appointing an arbitrator, umpire or third arbitrator. 

(2) If tho appointment is not made within sovon eloar days after tho service of tho 
notico, tho Court may, on application by tho party who gave tho notice, and after 

c 
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giving the other party an opportunity of being heard, appoint an arbitrator, umpire of 
third arbitrator, who shall have the like power to act in the referenco and make an award 
as if he had been appointed by consent of all parties. 

Power for parties in 9. Where a submission provides that the reference shall be 

certain cases to supply to two arbitrators, one to be appointed by each party, then, 
vacancy. unless a different intention is expressed therein,— 

(a) if either of the appointed arbitrators refuses to act, oris incapable of acting, 
or dies, or is removed, the party who appointed him may appoint a now 
arbitrator in his place ; t 

( h ) if, on such a reference, one party fails to appoint an arbitrator, either originally 
or by way of substitution as aforesaid, for seven clear days after the otlior 
party, having appointed his arbitrator, has served the party making default 
with a written notice to make the appointment, the party who has appointed 
an arbitrator may appoint that arbitrator to act as solo arbitrator in the 
referenco, and his award shall be binding on both parties as if he had been 
appointed by consent : 

Provided that the Court may set aside any appointment made in pursuance of clause (?>) 

of this section. . . 

-o f . 10. The arbitrators or umpire acting under a submission 

Powor of arbitrator. slm „ unless „ different intention is expressed therein,— 

(a) have power to administer oaths to the parties and witnesses appearing ; 

(b) have power to state a special case for the opinion of tlie Court on any question 
of law involved ; and 

(c) have power to correct in an award any clerical mistake or error arising from 
any accidental slip or omission. 


11 


(1) When the arbitrators or umpire have made their award, they shall sign it, 

and shall give notice to the parties of the making and signing 


Award to ho signed 
and filed. 


_give 

thereof, and of the amount of the fees and charges payable 
to the arbitrators or umpiro in respect of tlie arbitration and 
award. 

(2) Tho arbitrators or umpire shall, at the request of any party to the submission or 
any person claiming under him, and upon payment of the fees and charges duo m respect 
of the arbitration and award, and of tho costs and charges of filing tho award, cause the 
award, ora signed copy of it, to be filed in the Court; and notice of tl.o filing shall bo 

given to tlie parties by tlie arbitrators or umpire. 

(3) Where the arbitrators or umpire state a special case under section 10, clause (6), 
the Court shall deliver its opinion thereon ; and such opinion shall be added to, and shall 

from part of, the award. 


Power for Court to 
enlarge time for mak¬ 
ing award. 


1 2. Tho time for making an award may, from time to time, 
be enlarged by order of the Court, whether the time for 
making the award lias expired or not. 

13. (1) The Court may, from time to time, remit the award 
to the reconsideration of the arbitrators or umpire. 


Power to remit award. 

io\ Where an award is remitted under sub-section (1), the arbitrators or umpire shall, 
ess the Court otherwise directs, make a fresh award within three months after tho 


unless 

date of the other remitting tlie award. 

14. Where an arbitrator or umpiro has misconducted himself, or an arbitration or 

award has been improperly procured, the Court may sot aside 
the award. 

a submission, on being filed in the Court in accordance with 
the foregoing provisions, shall (unless the Court remits it to 
tho reconsideration of the arbitrators or umpire, or sets it 
aside) be enforceable as if it were a decree of the Court. 

An award may be conditional or in tlie alternative. 

Illustration. 


Power to set aside 
award, 

15. (1) An award on 
Award when filed to 
be enforceable as a 
decree, 

( 2 ) 


A dispute concerning tho ownership of a diamond ring is referred to arbitration. Tho 
award may direct that tho party in possession shall pay the other party Rs. 1,000, the 
said sum to be reduced to Rs. 5 if the ring is returned within fourteen days. 
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Power to remove ar¬ 
bitrator or umpire 

Costa. 


16. Whore an arbitrator or umpire lias miseonductod 
liiinsolf, the Court may remove him. 

17. Any ordor made by the Court under this Act may bo 
made on such terms as to costs or otherwise as the Court thinks. 


18. The forms set 
Forms. 


forth in the Second Schedule, or forms similar thereto, with such 
variations as the circumstances of each case require, may bo 
used for tlio respective purposos there mentioned, and, if used, 
shall not bo called in question. 

19. Where any party to a submission to which this Act applies, or any person claiming 
Power to stay pro- under him, commences any legal proceedings against any other 
erodings where there party to the submission, or any poison claiming under him, in 
is a submission. respoct of any matter agreed to be referred, any party to such 

legal proceedings, may at any time after appearance and before 
filing a written statement or taking any other stops in tho proceedings, apply to the 
judicial authority before which tho proceedings are pending, to stay tho i>roceedings ; and 
such authority, if satisfied that there is no sufficient reason why tho matter should not be 
referred In accordance with the submission and that tlie applicant was, at the time when 
the proceedings wore commenced, and still remains, ready and willing to do all things 
necessary to tho proper conduct of tho arbitration, may make an order staying tho 
proceedings. 

Power for High Court 20. Tho High Court may make rules consistent with this 

to make rules. Act as to 

the filing of awards and all proceedings consequent thereon or incidental 
thereto ; 

the filing anil hearing of special cases and all proceedings eosoquont thereon 
or incidental thoroto ; 

the transfer of Presidency Courts of .Small causes for execution of awards filed, 
where tho sum, awarded does not exceed two thousand rupoes ; 


(«0 

(<•*) 

(d) 

(<) 


tho staying of any suit or proceeding in contravention of a submission to 
arbitration ; and 


21 . 


generally, all proceedings in Court under this Act. 

In section 21 of the Specific Relief Act , 1377, after the words “Code of Civil 

Procedure'’ tho words sunl fiigures “and tho Indian Arbitra¬ 
tion Act, 1399,” shall bo inserted, anil for tho words “a contro¬ 
versy” the words “present or future difference,” shall be 
substituted. 


Amendment of section 
21, Act 1, 1877. 


Crown to bo bound. 22. The provisions of this Act shall bo binding on tho 

Crown. 

23. (1) This Act shall apply within the local limits of tho ordinary civil jurisdiction 

Special provisions as of tho High Court of Judicature at Rangoon in cases where if 

to application of Act tho subject-matter submitted to arbitration woro tho subject of 

to Rangoon. a suit, the suit could, whether with leave or otherwise, bo insti¬ 

tuted \\ itlnn tlioso local limits. 

(2) For tho purposes of this Act, tho local limits aforesaid shall be deemed to be a 
Presidency-town. 

y THE FIRST SCHEDULE. 

(Sec Section 0) 

Provisions to be implied in Submissions. 

Submissions. 

X. If no othor mode of reference is provided, the reference shall bo to a single arbitra¬ 
tor. 

11. If the reference is to two arbitrators, the two arbitrators may appoint an umpire 

at any time within the period during which they lmvo power to make an award. 

111. Tho arbitrators shall make their award in writing within three months after 
entering on tho reference, or after having been called on to act by notice in writing from 
any party to tho submission, or on or before any later day to which tho arbitrators, by any 
writing signed by them, may, from time to time, enlarge the time for making the award. 

IV. If the arbitrators have allowed their time or extended time to expire without 
milking an award, or have delivered to any party to the submission or to tho umpire, a 
notice in writing staling that they cannot agree, tho umpire may forthwith enter on tho 
reference in lieu of the arbitrators. 
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V. The umpire shall make his award within one month after the < 

iimo amjointecl for making the award of tho arbitrators has expired, 01 on 01 belore any 
Srtor Zy tr whiclT ump^-e, by any writing signed by him, may, from t,me to time, 
enlarge the time for making his award. 

VI. The parties to the reference, and all persons, claiming through them ^spectively, 
shall; subject to the provisions of any law for the time be mg mforco uhrmt. be 
examinod bv the arbitrators or umpire on oath or affirmation m relation to tho matters in 
dls^te and shaU, subject as aforesaid, produce before the arbitrators or umpire all 
books deeds, papers, accounts, writings, and documents within their possession orpowei 
re“pective\y whtb may be required or called for, and do all other things which, during 
tho proceedings on tlio reference tho arbitrators may require. 

VII. The witnesses on the reference shall, if the arbitrators or umpire think fit, jo 

examined on oath. „ . , 

VIII. The awaid to be made by tho arbitrators or umpire shall bo final a ml 
binding on the parties and the persons claiming under them respectively. 

IX. Tho costs of the reference and award shall bo in the direction . of the ^it^tors or 
umpire, who may direct to and by whom, and in what manner, those costs oi any par 

thereof shall be paid, and may tax or soUle the amount of costs to bo so paid 01 any pa 

thereof, and may award costs to be paid as between solicitor and client. 

THE SECOND SCHEDULE. . 

(See section IS) 

Form I. 

Submission to single arbitrator. 

In Uu« matter of the Indian Arbitration Act, 1399 : • 

Whereas differences have arisen and are still subsisting between A. B. of 
nd C. D. of concerning , 

Now wo, the said A. B. and C. D„ do hereby agroo to refer the said matters m 

difference to tho award of X. Y. 

Dated the 1SO (Signed) A. B. 


Ur 


Form l! 

Submission of particular dispute to single arbitrator. 

In tlm matter of the Indian Arbirtation Act, 18‘JU 

Whereas differences have arisen and are still subsisting between A. B. of 
““ Now D wo, f tho said a“.. tie hereby agree to refer the said matters in difference 

/on \ iDlfJHCd) ^4. JL>. 

Dated the I0J C. D. 


Form III* 

Appointment of single arbitrator under agreement to refer further 

differences to arbitration. 

In the matter of the Indian Arbitration Act, 1899 

Whereas, by an agreement in writing dated the^ ayot^ ^ 

dMemnees a°rVshfg n between the parties thereto shall be referred to an arbitrator as therein 

mC Ancl 1 whereas differences within tl.e meaning of the said provision havo arisen and are 

^^we^*tlieaidav1ies*and°C^ D^do*1 1 urcby refer the said matters in difference 

to the award of X. Y. / «• a t* 

_ , t 189 ( Signed) A. B 

Dated the 
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Form IV. 

Enlargement of time by arbitrator by endorsement on submission. 

In the matter of the Indian Arbitration Act, 1899, and an arbitration between A. B. 

and C. D. of : 

I hereby enlarge tho time of making my award in respect of the matters in difference 
referred to me by tho within (or above) submission until the x y Y 

° f Da ,e4 ,n, 180 189 _ “ ArCilraio,, 

Form V. 

Special Case. 

In tho matter of the Indian Arbitration Act, 1899, and an arbitration between A. B. 

and C. D. of 

The following special case is, pursuant to tho provisions of section 10, clause (6), of 

the saicl Act, stated for the opinion of tho : 

(Here state the facts concisely in numbered paragraphs.) 

The question’s of law lor the opinion of tho said Court »ro 

First, whether {Signed) X. Y. 

. . i V fj Arbitrator. 

Dated the 

Form VI. 

Award. . ... . „ 

In tl.o matter of tl.e Indian Arbitration Aet, 1899, and an arbitration between A, B. 

of and C. D. ol 

Whereas in pu.-auat.ee of an agreement in writing; dated the day ot 

the .said A. B and C. D. have referred to me, X. Y„ the matters m d.tfereuee between 
tliom eonoerning. (() , <)S , hc ca3c muy bc ) ; 

Now I, the said X. Y„ having duly considered the matters submitted to me, do hereby 

make my award as follows : 

I award— 

(1) that 

(’-) tlmt. (Signed) X. Y. 

Arbi f rat or. 

Dated the 

APPENDIX Li. 

TILE ENGLISH ARBITRATION ACT, 

(.>2 & 33 Viet., e. 10.) 

An Act for amending and consolidating the Enactments relating 

r, ■. . . . . Onuon’s Most Exccllont Majesty, by and with tho advico and 

consent ofThc Eords Spiritual and Temporal, and Commons, in t his present Parliament 
assembled, and by the authority of the same, as follows : 

/{rferenees by consent out of Court. 

1 A submission, unless a contrary intent ion is expressed 
t heroin* shall bo irrevocable, except by leave of the Court or 
adjudge! and shall have the same effect in all respects as il it 
hacl been made an order of Court. 

b UUl 1 • 

2 V submission, unless u contrary intention is expressed therein, shall be deemed to 
Provisions implied include the provisions set forth in the First Schedule to this 

in submissions. Act, so far as they are applicable to the reference under tlie 

submission. 


Submission to be 
irrevocable, and to 
have, effect as an order 
of Court. 


* Sections 13 to 17, and so far as they relate to references under an order of the High 
Court. Sections 18, It), 20 and 23 repealed by the 6th Schedule of the Supreme Court of 
Judicature (Consolidating) Act, 1023. 
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3. Where a submission provides that the referonce shall be to an official referee, any 

r fr t . . official refereo to whom application is made shall, subject to 

e eiuic. oo icu, any order of the Court or a judge as to transfer or otherwise, 
ie eice. hear and determine the matters agreed to be referred. 

4. If any party to a submission, or any person claiming through or under him, com* 

j> . , mences any legal proceedings in any Court against any other 

owol ay i>o party to the submission, or any person claiming through or 

‘Tb 8 “si r° ’ ,udcl ' him > *» respect of any matter agreed to bo referred, 

asioimss on, any party to such legal proceedings may at any time after 

appearance, and before delivering any pleadings or taking any other steps in the 
proceedings, apply to that Court to stay tho proceedings, and that Court or a judge thereof, 
it satisfied that there is no sufficient reason wl)y tho matter should not be referred in 
accordance with the submission, and that the applicant was, at tho time when the 
proceedings were commenced, and still remains, ready and willing to do all things 
necessary to the proper conduct of the arbitration, may make an order staying the 
proceedings. 

5. In any of the following cases :— 

Power for the Court in («) Where a submission provides that tho reference shall bo 
certain cases to appoint to a single arbitrator, and all tho parties do not after 

an arbitrator, umpire, differences have been arisen concur in tho appointment of 

or third arbitrator. an arbitrator : 

(k) If an appointed arbitrator refuses to act, or is incapable of acting, or dies, and 
tho submission does not show that it was intended that the vacancy should 
not bo supplied, and the parties do not supply the vacancy ; 

(<•) Where the parties or two arbitrators are at liberty to appoint an umpire or 
third arbitrator and do not appoint him ; 

('/) Where an appointed umpire or third arbitrator refuses to act, or is incapable of 
acting, or dies, and the submission docs not show that it was intended that 
the vacancy should not be supplied, and the parties or arbitrators do not 
supply the vacancy ; 

any party may serve the other parties or the arbitrators, as the case may be, with a 
written notice to appoint arbitrator, umpire, or third arbitrator. 

If the appointment is not made within seven clear days after the service of the notice, 
the Court or a judge may, on application by tho party who gave the notice, appoint an 
arbitrator, umpire, or third arbitrator; who shall have tho like powors to act m the 
reference and make an award as if lie had been appointed by consent of all parties. 

I’owcr for parties in 
certain cases to supply 
vacancy. 


6. Whero a submission provides that the reference shall bo to 
t wo arbitrators, one to be appointed by each party, then, unless 
the submission expresses a contrary intention 

(a) If either of the appointed arbitrators refuses to act, or is incapable of acting, or 
dies, the party who appointed him may appoint a new arbitrator in Ins place : 


(M li on such a reference, one party fails to appoint an arbitrator, either originally 

v ' ’ - .• - c - ‘>'*”•■11 clear days after tho other 

ed the party making default 
ty who has appointed an 


or by way of substitution as aforesaid, for seven 
liar tv, having appointed his arbitrator, lias ser vet 
with notice to make the appointment, the pari 
arbitrator may appoint that arbitrator to act as sole arbitrator in the reference, 
and his award shall be binding on both parties as if he bad been appointed by 


consent : . , . . . . . , , . 

Provided that the Court or ajudge may set aside any appointment made in pursuance 

of this section. , .. . ,. . ... 

7. The arbitrators or umpire acting under a submission 

shall, unless the submission expresses a contrary intention, 

have power— 

to administer oaths or to take the affirmations of the parties and witnesses 
appearing ; and 

to state an award as to t-lie whole or part thereof in the form of a special case 
for the opinion of tho Court ; and 

to correct in an award any clerical mistake or error arising from any accidental 
slip or omission. 

8. Any party to a submission may sue out a writ of subpoena ad testificandum , or a 

* . writ of subpoena duces tecum, but no person shall be compelled 

\\ itnesses may be sum* under 

any such writ to produce any document which lie could 
moned by subpoena. uo t be compelled to produce on tho trial of an action. 


Power of arbitrators 

('■> 
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T> • tn 0111 nvcrr> 9. Tho time for making an award may from time to time 

timetor making enlarged by order of tho Court or a judge, whether tho time 

° for making the award lias expired or not. 

10. (1) In all cases of reference to arbitration tho Court or a judge may from time 

Power to remit award, to time remit the matters referred, or any of them, to the re¬ 
consideration of tho arbitrators or umpire. 

(2) Where an award is remitted, the arbitrators or umpire shall, unless the order 
otherwise directs, make their awards within three months after the date of tho order. 

Power to set aside 11. (1) Where an arbitrator or umpire has misconducted 

award. himself the Court may remove him. 

(2) Where an arbitrator or umpire has misconducted himself or an arbitrator or award 
ha.s been improperly procured, the Court may set the award aside. 

12. An award on a submission may, by leave of the Court 

Enforcing award. or a judge be enforced in the same manner as a judgment or 

order to the same effect. 

*References under Order Court. 

13. *(1) Subject to Rules of Court and to any right to have particular cases tried by a 

Reference for reoort jury, tho Court or a judge may refer any question arising in 

' 1 L 1 t any cause or mat tor (other than a criminal proceeding by the 

Crown) for inquiry or report to any official or special referee. 

(2) The report of an official or special referee may be adopted wholly or partially by 
the Court or a judge, ami if so adopted may bo enforced as a judgment or order to tlio 
same effect. 

Power to refer in 14. * In any cause or matter (other than a criminal proceed- 

cevtain cases. ings by the Crown),— 

(«) if all the parties interested, who are not under disability, consent ; or, 

(1») if tho cause or matter requires any prolonged examination of documents or any 
scientific or local investigation which cannot, in the opinion of the Court or a 
judge, conveniently be made before a jury ov conducted by the Court through 
its other ordinary officers ; or, 

(*) if the question in dispute consists wholly or in part of matter of account ; 
the Court or a judge may at any time order tho whole cause or matter, or any question or 
issue of fact arising therein, to be tried before a special referee or arbitrator respectively 
agreed on by the parties, or before an official referee or officer of the Court. 

15. (1) In all cases of reference to an official or special referee or arbitrator under an 

Powers and renm- order of the Court or a judge in any cause or matter, the 
iteration of referees official or special referee or arbitrator shall 1 lie deemed to bo 
and arbitrators. an officer of the Court, and shall have such authority, anti 

shall conduct, the reference in such manner, as mey bo pres¬ 
cribed by Rules of Court, and subject thereto as the Court or a judge may direct*. 

(2) Tho report or award of any official or special referee or arbitrator on any such 
reference shall, unless set aside by the court ova judge be equivalent or the verdict of 


a 


ff j iy 
(3) 

matter is referred under 
or a judge. 


The remuneration to be 

oi 


be paid to any special rcforce or arbitrator to whom any 
•dor of the Court or a judge shall hi* determined by tho Court 


16. 'The Court or a judge shall, as to references under order 
of tho Court or a judge, have all the powers which are by this 
Act conferred on tho Court or a judge as to references by 
consent out of Court. 

17. Her Majesty’s Court of Appeal shall have all tho powers 
conferred by this Act on the Court, nr a judge thereof under 
t he provisions relating to roforences under order of tho Court.. 

General. 

18. *(1) Tho Court or a judge may order that a writ of 
subpoena ad testificandum or of subpoena duces te.cum shall issue 
to compel tho attendance before any arbitrator or umpire, of a 
witness wherever ho may be within the United Kingdom. 

der habeas cerpus to issue. 

(2) Tho Court or c. judge may also order that a writ of habeas corpus ad testificandum 


Court to have powers 
as in reference by con¬ 
sent . 

Court of Appeal m 
have powers of Court. 


Power to compel 
attendance of witness 
in any part of the Uni¬ 
ted Kingdnn and to or- 


Soetfons note 13 to 17, eo for as they relate to references under an order of i ho High 
Court, Sections 18, 19, 20and 23 wore repeated by the 0th schedule of the Supreme 
Court of Judicature (Considating) Act 1925. 1 
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shall issue to bring up a prisoner for examination before an official or special referee, or 
before any arbitrator or umpire. 

19. *Any referee, arbitrator, or umpire miy at any stage of the proceedings under a 

reference, and shall, if so directed by the Court or a judge. 
Statement of case stote in the forrn 0 f a special case for the opinion of the Court 

pending arbitration. any question of law arising in the course of the reference. 

20. *Any order made under this Act may be made on such terras as to costs, or 

Costs. otherwise, as the authority making the order thinks just. 

21. Provision may from time to time be made by Rules of Court for cenferring on 

Exercise of powers any master, or other officer of the Supreme Court, all or 

by masters and other any of the jurisdiction conferred by this Act on the Court or 

officers. judge. 

22. Any person who wilfully and corruptly gives false evidence before any referee, 

arbitrator, or umpire shall be guilty of perjury, as it tne 
Penalty for perjury. evidence had been given in open Court, and may be dealt with, 

prosecuted and punished accordingly. 

23. *This Act shall, except as in this Act expressly mentioned, apply to any arbitra¬ 

tion to which Her Majesty the Queen, either m right °* 
Crown to be bound. Crown, or of the Duchy of Lancaster or otherwise, or the Duke 

of Cornwall, is a party, but nothing in this Act shall emp 

the Court ova judge to order any proceedings to which Her Majesty or the 
Cornwall is a party, or any question or issue in any such proceodmgs, t Duko of 

anv referee, arbitrator, or officer without the consent of Her Maje. y ,, 

Cornwall, as the case may be. or shall affect the law as to costs payable by the crown. 

ofrrencos \\ 
tory powers 


commoncrmpni cu. umo ^ -- "*.” A , . t 

- - , to a submission, oxoopt in so far as tins Act. * i * or 

relorencos undor statu- . , . . _ i-*: ovUifuofmii nv with anv rule's oi 


to a siinmission, ^ .. - nr 

with the Act regulating the arbitration or with any 
procodure authorised or recognised by that Act. 

«■ This Ac, shall 

Saving for pending commencement oft-his Act- under any agreement or oidei m 

arbitrations. before the commencement of this Act. 

2G. (1) Tho enactments described but this ^ps^slmnnol. 

R epeal. Effect anything done or suffered or any right tutio nor 

imposed or liability incurred. or 

prosecution to its termination of any legal proeeoamg 

onforcing any such liability. 

(2) Any exact men* of instrument referring to any enactment repealed by this Aet shall 
bo construed as referring 1o this Act. 

27. In this Act. unless the contrary intention appeals. 

-Submission” means a written agreement to submit present or future differences 
to arbitration, whether an arbitrator is named therein or not. 

“Court” moans Her Majesty’s High Court of Justice. 

“Judge” means a judge of Her Majesty’s High Court of Justice. 

“Rules of Court” moans the Rules of the Supreme Court made by the proper authority 
under the Judicature Acts. 

ExUnit 28. This Act shall not extend to Scotland or Ireland. 

29. This Act shall commence and come into operation on 
tho firtt day of January, one thousand eight hundred and 

ninety. 

30. This Act may be cited as the Arbitration Act, 

1889. __ 


Commencement. 
Short title. 


* See foot note, Ibid, 
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THE FIRST SCHFDULE 

Provisions to be implied in Submissions. 

If no other mode of reforence is provided, the reference shall be to a single 
arbitrator. 

If the reference is to two arbitrators, the two arbitrators may appoint an umpire 
at any time within which they have power to make an award. 

The arbitrators shall make their award in writing within three monts after 
entering on the reference, or after having been called on to act by notice in 
writing*from any party to the submission, or on or before any later day to 
which the arbitrators, by any writing signed by them, may from time to time 
enlarge the time for making the award. 

If the arbitrators have allowed their time or extended time to expire without 
making an award, or have delivered to any party to the submission, or to the 
umpi?? a notice hr writing, stating that they cannot agree, the umpire may 
forthwith enter on the reference in lieu of the arbitrators. 

The umpire shall make his award within one month after the original or exten- 
, , timn imnninfcftd for making th** award of the arbitrators has expirad, or on 

or befTe ; day to which the umpire by any writing signed by him 
may from time to time enlarge the time for making his awaid. 

The parties to the reference, and all persons claiming through them respectively, 
"shal? 1 subject to any legal objection, submit to be examined by the arbitrators 
or umpire on oath or affirmation, in relation to the matters in dispute, and 

sha^r^ub ect as aforesaid, produce before the arbitrators or umpire, all hooks, 
snail, suDjecb » writings and documents within their possession or 

powcfr rt^pective 1 y which may be required or called for, and do all other 
Eg S which during the proceedings on the rofcrenco tho arb.tratora or umpire 

may require. 

Tho witnesses on U.o reference shall, if the arbitrators or umpire thinks fit, he 
examined on oath or affirmation. # 

The award to bo mode by the arbitrators or umpire slioll be final and binding 
on the parties and the persons claiming under them respectively. 

The costs of tho reference and award shall be in the discretion of the arbitrators 
or umpire, who may direct to and by whom and in what manner those costs 
or Ty part .thereof shall bo paid, and may tax or settle the amount of costs 
to be plid or any part thereof, and may award costs to he paid as between 

solicitor and client. 

THE SECOND SCHEDULE. 


Enactments Repealed. 


Session and 
Chapter. 

Title or Short-Title. 

0 Will. 3, c. 15 

An Act or determining diffe¬ 
rences by arbitration. 

3 <fe 4 Will. 4, c. 42 

An Act for tho further amend¬ 

ment of tho law and tho 
better advancement of justice. 

17 & 18 Viet., c. 125 

The Common Law Procedure 
Act, 1854. 

30 & 37 Viet., c. GG 

Tho Supremo Court of Judica¬ 
ture Act, 1873. 

47 <fc 48 Viet., C. 61 

The Supremo Court of Judica¬ 
ture Act, 1884. 


Extent of Repeal 


The whole Act. 

Soctions thirty-nine to forty-one, 
both inclusive. 

Sections throe to seventeen, both 
inclusive. 

Section fifty-six, from “subject 
to any Rules of Court” down 
to “as a judgment by tho 
Court,” both inclusive and 
tho words “special referees 
or.” Sections fifty-seven to 
fifty-nine, inclusive. 

Sections nino to eleven, both 
inclusive. 
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APPEFDIX H. 

The Arbitration Act, 1934. 

(24 & 25 Geo. 5, Cap. 14.) 

An Act to amend the law relating to arbitration and make provision for other 

matters connected therewith. 1 

■ ( 17th May , 1934.) 

Bo it enacted by the King’s most Excellent Majesty, by and with the advice and consent 
of the Lords Spiritual and Temporal, and Commons, in this present Parliament assembled, 
and by the authority of the same, as follows :— 

General Amendments of the Law relating to Arbitration. 

1. (1) An arbitration agreement shall not be discharged by the death of any party 

Arbitration agreement thereto, either as respects the deceased or any other party, but 
not to be discharged by shall in such an event be enforceable by or against the personal 
death of party thereto. representative of the deceased. 

(2) The authority of an arbitrator shall not be revoked by the death of any party by 

whom he was appointed. ! 

(3) Nothing in this section shall be taken to affect the operation of any enactment or 
rule of law by virtue of which any right of action is extinguished by the death of a person. 

2 (1) Where it is provided by a term'in a contract to which a bankrupt is a party 

. _ that any differences arising thereout or in connection therewith 

Provisions in case of shall be referred to arbitration, the said term shall, if tho 
bankruptcy. trustee in bankruptcy adopts the contract, be enforceable by or 

against him so far as relates to any such differences. 

(2) Where a person who has been adjudged bankrupt had before ‘^commencement 
of the bankrupted become a party to an arbitration agreement and any patter to which 
the ^agreemoaf ^appl ies requires & be determined in connection with ^ tbpyos, 
of the bankruptcy proceedings, then, if tho ease is one to which of th» 

section docs not apply, any other party to the ^ the conscnt^the 

j^rTsdiction °in ‘^“bankruptcy "proceedings To/an ° ri er directing ^hat the patter 

““eTard TTiTT/rou/ ^s of the ’case, the matter 
ought to be determined by arbitration, make an order according y. 

3 . (1) Where an . (not. b^ 

Power of Court where ± & 

appoint a person or persons to act as arbitrator oi arbitrators oi 
umpire in place of the person or persons so removed. 

, 2) Where the appointment of an arbitrator or arbitrators or umpire is revoked by 
, Vdo rVt.Vvt or a sole arbitrator or all tho arbitrators or an umpire who has entered 

on Uie r^feren^ is o^arc rem'ovcd by the Court, the Court may. on tho application of any 
party to the arbitration agreement, either 

(a) appoint a person to act as sole arbitrator in place of the person or persons 

removed ; or 

(b) order that the arbitration agreement shall cease to have effect with respect to 

the dispute referred. 

(31 A person appointed under this section by the Court as an arbitrator or umpire 
shall havo P the likepower to act in the reference and to make an award as if he had been 
appointed in accordance with tho terms of the arbitration agreement. 

(4) Where it is provided (whether by means of a provision in the arbitration agreement 
op\ that an award under an arbitration agreement shall be a condition 
° r nStnnTta the bringing of an action with respoct to any matter to which the agreement 
annlies tho Court if°it orders (whether under this section or under any other enactment) 

The agreement shall cease to have effect as regards any particular dispute, may 
further order that the provision making an award a condition precedent to the bringing 
of an action shall also cease to have effect as regads that dispute. 

4, (1) Where an arbitration agreement provides that tho reference shall be to three 


arbitrator is removed 
or appointment of arbi¬ 
trator is revoked. 
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Provisions on tlie ap- arbitrators, one to be appointed by each party and the to 

nointmont of three ar- bo appointed by the two appointed by the parties, the agreo- 
bitrators raent shall have effect as if it provided for the appointment of 

mnatois. an umpire> and not for the appointment of a third arbitrator, 

by the two arbitrators appointed by the parties. 

(2) Where an arbitration agreement provides that the reference shall be to three arbi¬ 
trators to bo appointed otherwise than as mentioned in the foregoing sub-section, the award 
of any two of the arbitrators shall bo binding. 

5 (11 The following paragraph shall bo submitted for paragraph (6) of the First 

Provisions relating to Schedule to the principal Act (which sets out certain provisions 

umpires. which arc to be implied in an arbitration agreement unless the 

p ' contrary intention is expressed therein) :— 

“(6) if the reference is to two arbitrators, the two arbitrators shall appoint ail 
umpire imraodiutol y after they are themselves appointed” : 

and in paragraph (c) of section five of the principal Act after the word ‘ arbitrator there 

shall be inserted the words “or whore two arbitrators are required to appoint an umpire. 

(2) At the time after the appointment of an umpire, however appointed, the Court may 
on the application of any party to the reference and notwithstanding anything to the 
contrary m tlio arbitration agreement, order that the umpiro shall enter on the reference 
in liou of the arbitrators and as if ho were e sole arbitrator. 

6 (1) The Court may, on the application of any party, to a reference, remove an 

Arbitrators and um- arbitrator or umpire who fails to use all reasonable dispatch 

piles to uso duo dis- in entering on and proceeding with the reference and making 

natch. an award. . 

(2) An arbitrator or umpire who is removed by the Court under this section shall not 

be entitled to receive any remuneration in respect of his services. 

(3) Subject to to the provisions of sub-section (2) of section ten of tho principal Act 

and to anything to tho contrary in tho arbitration agreement, an arbitrator, or umpiro 
shall have power to make an award at any time. i 

4) For tho purposes of tho section tho expression “proceeding with a reference’ 
ineUidos, in a case whoro two arbitrators, aro unablo to agree, giving notice of that fact to 
the parties and to tho umpiro. 

Amendment of Sclio- 7. Tho following provisions shall bo added ot tho end of tho 

dulo, of principal Act. First Schedule to the principal Act „ 

“(j» tho arbitrators or umpiro shall have the same power as tho Court to order 
J specific performance of any contract other than a contract rotating to land or 

any interest in land :— . 

(/.) tho arbitrators or umpiro may, if they think fit, make an interim award. 

8 (1/ Tho Court shall have, for tho purpose of and in relation to a reference, tho 

Additional powers of same power of making orders in respect of any of the matters 
Court sot out in the First Schedule to this Act as it has for tho purpose 

of and in relation to an action or matter in tho Co""* ' 




Provided that nothing in tho foregoing provision shall be taken to prejudice any 
power which may bo vostod in an arbitrator or umpire of making orders with respect, to 
any of the matters aforesaid. 

(2) Whore relief by way of interpleader is granted anti it appears to the Court that 
the "claims in quostion are matters to which an arbitration agreement, to which the 
claimants aro parties, applies, tho Court may direct the issue between tho claimants to be 
determined in accordance with tho agreement. 

(3) Where an application is made to set aside an award the Court may order that any 
money made payable by tho award shall bo brought into Court or othorwiso socurod 
pending the determination of tho application. 

Statement of case by 9. (1) An arbitrator or umpiro may, and shall if so directed 

arbitrator or umpire by the Court, state i— 

(o) any quostion of law arising in tlio course of the reference ; or 
(6) an award or any part of an award. 

(2) A special caso with respect to an interim award or with rospoet to a question of law 
uiising in tho course of a reference may be stated, or may bo directed by tho Court to be 
stated, notwithstanding that proceedings under tho reforenco aro still pending. 

(3) A decision of tho Court under this section shall bo deemed to be a judgment of 
the Court within tho meaning ol section twcuty-sovon of tho {Supreme Court of Judicature 
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(Consolidation) Act, 1925 (which relates to the jurisdiction of the Court of Appeal to hear 
and determine appeals from any judgment of the Court), but no appeal shall lie from the 
division of the Court, or any case stated under paragraph (a) of sub-section (1) of this 
section without the leave of the Court or of the Court of Appeal. 


Entry of judgment 
in terms of award. 


10. Where leave is given under section twelve of the principal 
Act to enforce an award in the same manner as a judgment or 
order judgment may be entered in terms of the award. 


11. A sum directed to bo paid by an award shall unless the award otherwise directs, 

carry interest as from the date of the award and at the same 
Interest on awards. rate as a judgment debt. 

12. (1) Any provision in an arbitration agreement to the effect that the parties or any 

party thereto shall in any event pay their or his own costs of 

Provisions on to the reference or award or any part thereof shall be void ; and 
costs.. . the principal Act shall in the case of an arbitration agreement 

containing any such provision have effect as if that provision were not contained therein : 

Provided that nothing herein shall invalidate such a provision when it is part of an 
agreement to submit to arbitration a dispute which has arisen before the making of such 
agreement. 

(2) If no provision is made by an award with respect to the costs of the refei’ence, 
any party to the reference may within fourteen days of the publication of the award or 
such further time as a Court or a judge may direct apply to the arbitrator for an order 
directing by and to whom such costs shall be paid, and thereupon, tho arbitrator shall 
after hearing any party who may desire to be heard amend his award by adding thereto 
such directions as he may think proper with respect to the payment of the costs of the 
reference. 

13. (1) If in any case an arbitraior or umpire refuses to deliver his award except 

m f. ,. on payment of the fees demanded by him, the Court may, on an 

tor-? r»r i^ 011 *• . , ar k lfcl ' a * application for the purpose, order that the arbitrator or umpire 

pire s tees. shall deliver the award to the applicant on payment into Court 
by the applicant of the fees demanded, and further that the fees demanded shall bo 
taxed by the taxing officer and that out of the money paid into Court there shall be paid 
out to the arbitrator or umpire by way of fees such sum as may be found reasonable on 
taxation and that the balance of the money, if any, shall be paid out to the applicant. 

(2) An application for tho purposes of this section may bo made by any party to the 
reference unless the fees domanded have been fixed by a written agreement between him 
and tho arbitrator or umpire. 

(3) A taxation of fees under his section may be received -in the same manner as a 
taxation of costs. 

(4) Tho arbitrator or umpire shall be entitled to appear and ho hoard on any taxation 
or review of taxation under this section. 


Power of Court to 
give relief where arbi¬ 
trator is not impartial 
or dispute referred in¬ 
volves question of 
fraud. 


14. (1) Whore an agreement between any parties provides that disputes which may 

arise in the future between them shall be referred to an arbi¬ 
trator named or designated in the agreement and after a dispute 
has arisen any party applies, on the ground thrt the arbitrator 
so named or designated is not or may not be impartial for leave 
to revoke the submission or for an injunction to restrain any 
other party or tho arbitrator from proceeding with the arbitra¬ 
tion, it shall not bo a ground for refusing the application that the 
said party at the time when he made the agreement knew, or 
ought to have known, that the arbitrator by reason of bis relation towards any other party 
to the agreement or of his connection with the subject referred might not be capable of 
impartiality. 

(2) Where an agreement betwoen any partios provides that disputes which may arise 
in the future between them shall be referred and a dispute which so arises involves tho 
question whether any such party has been guilty of fraud, the Court shall, so far as may 
be necessary to enable that question te be determined by the Court, have power to order 
that tho agreement shall cease to have effect and power to give leave to revoke any 
submission made thereunder. 

(3) In any case whore by virtue of his section the Court has power to order that an 
arbitration agreement shall cease to have effect or to give leave to revoke a submission, tho 
Court may refuse to stay any action brought in breach of tho agreement. 
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15. Section eleven of tho principal Act (which empowers the Court to remove an arbi¬ 
trator and set aside and award) shall bo amended by the inser- 
Amendment of S. 11 tion of tho words “or the proceedings” after the words “has 
of principal Act misconducted himself” in both places where those words occur 

in the said section 

Miscellaneous 

Limitation of time 16. (1) Tho statutes of limitation shall apply to arbitra- 

for commencing arbi- tions as they apply to proceedings in tho court, 
tration proceedings 

(2) Notwithstanding any term in an arbitration agreement to the effect that no cause 
of action shall accrue in respect of any matter required by the agreement to be referred 
until an award is made under the agreement, a cause of action shall, for the purpose of tho 
statutes of limitation both as originally enacted and as applying to arbitrations, be deemed 
to have accrued in respect of any such matter at tho time when it would have accrued but 
for that term in the agreement. 

(3) In sub-section (3) of section four hundred and ninety-six of the Merchant Shipping 
Act, 1894 (which requires a sum deposited with a wharfinger by an owner of goods to be 
re-paid unless legal proceedings are instituted by the shipowner), the expression “legal 
proceedings” shall be deemed to include arbitration. 

(4) For the purpose of this section and for the purpose of the stat utes of limitation 
as applying to arbitrations anil of the said section four hundred and ninety-six of tho 
Merchant Shipping Act, 1894, as amended by this section, an arbitration shall bo deemed 
to be commenced when one parly to be arbitration agreement serves on the other party 
or parties a notice requiring him or them to appoint an arbitrator, or, where the arbitra¬ 
tion agreement provides that tho reference shall be to a person named or designated in 

the agreement, requiring him or them to submit tho dispute to the person so named ox- 
designated . 

(5) Any such notice as is mentioned in sub-section (4) of this section may be served 
either :— 

(а) by delivering it to tho poison on whom it is to be served ; or 

(б) by leaving it at the usual or last known place of abode in England of that 

person ; or 

(r) by sending it by post in a registered letter addrossod to that person at his 
usual or last known jilace of abode in England ; as well as in any other 
mannor provided in tho arbitration agreement ; and whore a notice is sent 
by post in mannor proscribed by paragraph (c), sorviee thereof shall, unless 
the contrary is proved, be deemed to have boon effected at tho time at which 
tho letter would hovo boon delivered in the ordinary course of post. 


(6) Whore the terms of an agreement to refer futue disputes to arbitration provide 

that any claims to which the agreement applies shall bo barred unless notice to appoint 

an arbitrator is given or an arbitrator is appointed or some other step to commence 
arbitration proceedings is taken within a t ime fixed by tho agreement, and a dispute arises 
to which the agreement applies, the Court if it is of opinion that in tho circumstances of 
tho case undue hardship would otherwise be caused, anil notwithstanding that the time 
so fixed lias expired, may, oil such terms, if any, as tho justice of tho case may require, but 
without prejudice to tho foregoing provisions of this section extend the time for’such 
period as it thinks proper. 

(7) Where tho Court orders that an award be set aside or orders, after tho commence¬ 
ment of an arbitration, tlmt the arbitration agreement shall coaso to have effect with 
respect to the dispute referred, tho Court may further order that the period between 
the commencement of the arbitration and the date of the order of tho Court shall bo 
excluded in computing the time proscribed by the statutes of limitation for tho com¬ 
mencement of proceedings (including arbitration) with respect to the dispute referred 

(8) For tho purposes of this section the expression “the statutes of limitation” 
includos any enactment limiting the time within which any particular proceeding may bo 

17. .Section sixty-nine of the Solicitors Act, 1932 (which empowers a Court before 
, . Which any proceeding is being l.eard or is pending to charge 

Application of sect ion proporty recovered or preserved in the proceeding with t h«• 

69 of 22 & 23 Geo. o. c. payment of solicitor's costs), shall apply as if un arbitration 

37, to solicitors’ costs were a proceeding in the Court, and the Court may mal e 

in arbitrations. declarations and orders accordingly. J 
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Amendment of sec* 18. The following sub-sections shall be inserted after sub- 

tion 16 of Agricultural section (o) of section sixteen of the Agricultural Holdings Act, 

Holdings Act, 1923, 13 1923 

& 14 Geo. 5, c. 9 ; 51 & 

52 V ict., c. 43. 

“(5o) Sections one hundred and ten, one hundred and eleven and one hundred 
and twelve of the County Courts Act, 1888 (which provide for the issue of 
summonses to witness in County Court actions and the enforcement of such 
summonses and the bringing up of prisoners to give evidence in such actions) 
shall apply to any arbitration under this Act as if that arbitration was an 
action or matter in the County Court. 

(55) The High Court may order that a writ of habeas corpus ad testificandum 
shall issue to bring up a prisoner for examination before any arbitrator 
appointed under this Act, if the prisoner is confined in any prison under 
process in any civil action or matter. 

19. .Subject as hereinafter provided, the provisions of this Act shall not affect any 

arbitration which has been commenced within the meaning of 
Saving for ponding section sixteen of this Act before the date on which this Act 
arbitrations. comes into operation, but shall apply to any arbitration so com¬ 

menced after the said date under an arbitration agreement made 
before the said date : . . . 

Provided that nothing in this section shall affect the operation of the provisions ot tins 

Act amending the Agricultural Holdings Act, 1923. 

20. This Act, except the provisions thereof set out in the Second Schedule to this Act, 

shall apply in relation to every arbitration under any other Act 
Application to statu- passed before or after the commencement of this Act, as if the 

tory arbitration. arbitration were pursuant to an arbitration agreement ® far 

that other Act were an arbitration agreement, except in so tai 

this Act is incosistent with that other Act or with any rules or procedure authorised or 


recognised thereby - 

Provided that this Act shall not apply to any arbitration to which J* 1 ® sion^f tho 

does not apply and no provision of this Act which expressly amends a provision of the 
principal Aca 1 shall apply to any arbitration to which that provision of the principal Act 

does not apply. . . 

This Act, may be cited as the Arbitration Act, 


21 . 

1934. 


( 1 ) 


Short title, interpre¬ 
tation, application, ex¬ 
tent, repeal and com- 

menceraent o2 & o3 (2) In Ulis A ct, unless entext otherwise requires 

^Tho expression “the principal Act” means the Arbitration Act, 1889. 

The expression -‘Arbitration agreement” mean* a written agreement to submit present 
or future differences to arbitration, whether an arbitrator is named therein 01 not. 

(8)References in this Act and in the principal Act to an award shall include references 

t0 u) in Th!f*A^“rfl'on lie construed as one with the principal Act and the principal Act, 
the Arbitration Clauses (Protocol) Act,_ 192i* and the. Arbitration (1 ore,gn Awards) Act, 
1930,1* and this Act may bo cited together the Arbitration Acts, 18SJ to 1934. 

/ ~ r n • Act shall not apply to Scotland or Is or thorn Ii eland. 

(G The enactment mentioned in the Third Schedule to this Act are hereby repealed to 

the extent specified in the third column of that Schedule. , . 

(7) The Act shall come into operation on the first duy of January, nineteen hundred 
and thirty-five. 


SCHEDULES 
First Schedule. Section 8. 

Matters in respect of which the Court may make Orders. 

(1) Security for costs. . 

(2) Discovery of documents and interrogatories. 

(3) The giving of evidence by affidavit. 

(4) Examination on oath of any witness before an officer of the Court or any otnei 


* 14 & 13 Geo. 5, e. 39. t20 & 21 Geo. 5, c. 15 
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person, and the issue of a commission or request for the examination of a witness out of 
the jurisdiction. 

(5) The preservation, interim custody or sale of any goods which ai*e subject-matter of 
the roforcnce. 

(0) The detention, preservation or inspection of any property or thing which is the 
subject of the reference or as to which any question may arise therein, and authorising for 
any of the purposes aforesaid any persons to enter upon or into any land or building in the 
possession of any party to the reference, or authorising any samples to be taken or any 
observation to be made or expriment to bo tried which may be necessary or expedient for 
the purpose of obtaining full information or evidence. 

(7) Interim injunctions or the appointment of a recoivor. 

Second Schedule. Section 20. 

Provisions of Act which do not apply to Statutory Arbitration. 

Sub-section (1) of section one. 

Section two. 

Section three. 

Sub-section (2) of section eight. 

Sub-section (1) of section twelve. 

Section fourteen. 

Section sixteen. 

Third Schedule. Section 21 
Enactments Repealed. 


Session and Chapter 


f>2 * r>3 Viet., e. 49 


10 & 11 Goo. 

c. 81 


Title or Short Title. 


The Arbitration Act, 
1889. 


The Administration of 
Justice Act, 1920. 


Extent of Repeal. 


Paragraph (6) of section seven ; section 
nineteen ; paragraph (r) and ( e) of tho 
First Schedule, and in paragraph (d) 
of that schedule the words ‘"have 
allowed their t imo or extended time 
to expire without making an award or.’ 

Section sixteen. 


APPENDIX I. 

THE ADMINISTRATION OE JUSTICE ACT, 1020. 

(10 & 11 Geo. 5, c. HI.) 

(Extracts) 

Section 10. (1) Whore a submission to arbitration provides that the rocforonco shall 

Power as to appoint- to three arbitrators, ono to be appointed by each party and tho 
ment of arbitrators third to be appointed by the two appointed by the parties, then, 
where submission pro- unless the submission express a contrary intention— 
vides for three arbitra¬ 
tors. . 

(r.) If one party fails to appoint an arbitrator for seven clear days after tho other 

party, having appointed his orbit rat or, has served tho party making default with notice 
to make the appointment, the party who has appointed an arbitrator may appoint that 
arbitracor to act as sole arbitrator in tho reference, and tho award of the arbitrator 
so appointed shall bo binding on both parties as if he had been appointed by consent : 

(b) If oftor each party has appointed an arbitrator tho two arbitrators appointed fail to 
appoint a third arbitrator within seven clear days after the service by either party of a 
notice upon them to make the appointment, tho Court or a Judge may, on an application 
by the party who gave tho notice, exorcise in the place of tho two arbitrators the power 
of appointing the third arbitrator : 

( c) If an arbitrator, appointed either by one of tho parties, by the two arbitrators, or 
by the Court or a judge, refuses to act, or his incapable of acting, or dies, a now arbitrator 
may bo appointed in. his place by the party, arbitrators, or Court or judge, as the ease 
may he. 


xxxii 


THE ARBITRATION ACT 


[App. J 


(2) The Court or"a judge may set aside any appointment of a person to act as sole 

arbitrator made in pursuance of this section. , 

(3) This section shall be construed as if it were included in the Arbitration. Act, 18oJ 

and that Act shall have effect accordingly. 

APPENDIX J. 

THE COMMON LAW PROCEDURE ACT, 1854. 

(17 & 18 Viet., c. 125.) 

( Extracts) 

12th Augu8t,1854r. 


3. Tf it be made to appear, at any time after the issuing of the writ, to the satisfaction 

of the Court or a judge, upon the application of either party, that 
Power to Court or the matter in dispute consists wholly or in part of matters of 
judge to direct arbitra- mere account which cannot conveniently be tried in the ordinary 

tion before trial. way, it shall be lawful for such Court or judge, upon such appli¬ 

cation, if they or he think fit, to decide such matters m a 
summary manner, or to order that such matter, either wholly or in part, be referred to an 
arbitrator appointed by the parties, or to an officer of the Court, or in county causes, to t e 

judge of any County Court, upon such terms as to costs and otherwise as such Court or 

judge shall think responsible , and the decision or order of such Court or judge, oi o 
award or certificate of such referee, shall be enforceable by the same process as the findings 
of a jury upon the matter referred. 

4. If it shall appear to the Court or a judge that tho allowance or disallowance of any 

particular item or items in such accounts depends upon a. ques- 
Special case may be t ion of law fit to be decided by the Court, or upon a 
stated, and question of fact fit to be decided by a jury, or by a judge upon the> 
fact tried. of both parties as hereinbefore provided, it shall be lawful for 

such Court or judge to direct a case to be-stated, or an issue or 
issusos to be tried, and tho decision of the Court upon such case, and the finding of the 
jury or judge upon such issue or issues, shall be taken and acted upon by the Arbitrator 

as ooncUjsivo arbitrator upon any compulsory reference under this Act, 

or „pon any reference by consent of parties where the submission 

Arbitrators may state is or may be made a rule or order or any «“P e « or ^ourts 

special case. * of law or equity at Westminster, if he shall think fit, and if it 

special c ig not in . oV ided to tho contrary, to state his award, as to the 

whole or any part thereof, in the form of a special case for the opinion of tho Court, and 
when one act ion is referred, judgement, if so ordered, may be entered according to the 

opinion of tho Court, 

6 If upon the trial of any issue of fact by a judge under this Act it shall appear to the 
* 1 judge that the question arising thereon involve matter ot 

Power to judge to account which cannot conveniently bo tried before him, it shall 

direct, arbitration at be lawful for him. at Ins discretion, to order that such matter of 

time or trial, when account be referred to an arbitrator appointed by the parties or 

issues of fact to liis to an officer of the Court, or in County causes, to a judge of any 

issue, o Countv Court-, upon such terms as to costs and otherwise, as 

decision. sucll judge shall thir.k responsible ; and tho award or certificate 

of suc h referee shall have the same effect as hereinbefore provided as to the award or 
ot s “ th . f before trial ; and it shall be competent for the judge to proceed to 

dispo a seo f irkny b oth™ ma«e?s in question, no*. referred, in like manner as if no 

reference had been mode# 

7 Tho proceeding upon any such arbitration as aforesaid shall, except otherwise 
/. me piocc ^ lirectod hereby tho submission or document authorising the 

Proceedings before roference, be conducted in the manner, and subject to the same 

and power of 8 such ar- rules and enactments, as to the power of the arbitrator and of 

and po e tho Court, tho attendance of witness, the produenon of docu- 

mtratoi. ments, enforcing or setting aside the award, and otherwise, as 

upon a reference made by consent under a rule of Court or judge’s order. 

o Tn anv c ., so where reference shall bo made to arbitration as aforesaid tho Court or 
l ' y a judge shall have power at any time and from time to time, to 

Power to send back remit the matters referred, or any or either of them, to the ro- 
to arbitrator consideration and re-determination of tho said arbitrator, upon 

such terms, as to costs and otherwise, as to the said Court or 


Power to judge to 
direct arbitration at 
time or trial, when 
issues of fact to liis 
decision. 


Proceedings before 
and power of such ar¬ 
bitrator. 


judge may seem proper. 
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If action commenced 
by one party after a\l 
have agreod to arbi¬ 
tration. 


9. All applications to set asido any award made on a compulsory reference under this 

Act shall and may be made within tho first seven days of the 
Application to set term next following tho publication of the award to parties, 
aside the award whether made in vacation or term ; and if not such application 

is made, or if no rule is granted, thereon, or if any rule granted 
thereon is afterwards discharged such award shall be final between the parties. 

10. Any award made on a compulsory reference under this act, may, by authority of a 

judge, on such terms as to him may seem reasonable, be en- 
Enforcing of awards forced at any time after seven days from tho time of publication 
within period for sett- notwithstanding that tho time for moving to set it aside has not 
ing them aside. elapsed. 

11. Whether the part ies to any Deed or Instrument in writing to bo horeafter made or 

executed, or any of them, shall agree that any of their existing 
or future differences between them or any of them shall be 
referred to arbitration and any one or more of tho parties so 
agreeing or any person or persons claiming through or under him 
or them, shall nevertheless commence any action at law or suit 
in equity against the other party or partios, or any of them, 

or agent of any person or persons claiming through or under him or them in respect of the 
matters so agreed to be referred, or any of them, it shall be lawful for tho Court in which 
action or suit is brought, or a judge thereof, on application by the defendant or deten- 
dents, or any of them, after appearance and before plea or answer, upon being satisfied 
that no sufficient reason exists, why such matttors cannot be or ought not to bo referred 
to arbitration according to such agreement as aforesaid, and that tho defendant was at 
tho time of tho bringing of such action or suit is ready and willing to join and concur in 
all acts necessary and proper for causing such matters so to lie decided by arbitration, 
to make a rule or order staying all proceeoings in such action or suit, on such terms as to 
costs and otherwise as to such Court or judge may seem fit. Provided always, that any 
such Rule or Order may at any time afterwards ho discharged or varied as justice may 

require 

12 If in any case of arbitration the document authorising tho reference provide that 

tho reference shall be to single arbitrator, and all tho parties 
do not, after differences have arisen, concur in the appointment 
of an arbitrator ; or if any appointed arbitrator refuse to act, or 
become incapable of acting, or die, and the terms of such docu- 
mont show that, it was intended that such vacancy should not be 
supplied, and tho parties do not concur in appointing a new one, 
or if whore tho parties or two arbitrators arc at liberty to appoint an umpire or third 
arbitrator, such parties or arbitrators do not appoint an umpire or third arbitrator, or if 
unv appointed umpire or third arbitrator refuse to act, or become incapable of acting, or 
dio and tho terms of tho document authorising tlio roferonce do not show that it was 
intended that, such a vacancy should not be supplied, and tlio parties or arbitrators 
respectively do not appoint a now ones then a very such instance any party may servo tho 
remaining parties or the arbitrators, as tho case may be, with a written notice to appoint 
an arbitrator, umpire or third arbitrator respectively; and if within seven clear days 

after such notice shall have boon sorved no arbitrator, or third arbitrator bo appointed, 

it shall bo lawful for any judge of any of the Superior Courts of law or equity at Wost- 
ministcr upon summons i«> be taken out of by the party having served such notice as 
aforesaid , i <» appoint an arbitrator, umpire, or third arbitrator, as tho case may be, and 

such' arbitrator, umpire and third arbitrator respectively shall have tho l ike power to 
uei in tlio reference and make an award as if lie lmd been apointod by consent of all parties. 

13 When i ho reference is or is intended to bo to two arbitrators, ono appointed by 

each party, it shall bo lawful for either party, in tho caso of tho 
death, refusal to act, or incapacity of any arbitrator appointed 
l»y him. to substitute a now arbitrator, unless the document 
authorising the reference show that it was intended that tho 
vacancy should not bo supplied ; and if on such a reference ono 
party fail to appoint an arbitrator, either originally or by way 
of submission as aforesaid, for seven clear days after tho other 
party shall have appointed an arbitrator, anti shall have served 
t.lio party so failing to appoint with notice in writing to make the appointment, tho party 

who lias appointed an arbit rator muy appoint sncl. arbitrator to act as solo arbitrator in 

tho reference, and award mado by him shall bo binding on both parties as if tho 
appointment hail been made by consent ; provided, however, that tho Court or a judge may 
revoke such appointment, on such torms as shall seorn just. 


On failure of parties 
or arbitrators, judge 
may appoint single ar¬ 
bitrator or umpire 


When reference is to 
two arbitrators and one 
party fail to appoint-, 
other party may app¬ 
oint arbitrator to act. 
alone. 
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Award to bo made in 
three months, unless 
parties or Court en¬ 
large time. 


14. When the reference is to two arbitrators, and the terms of the document authoris¬ 

ing it do not show that it was intended that there should not be 
Two arbitrators may an umpire, or provide otherwise for the appointment of an 
appoint umpire. umpire, the two arbitrators may appoint an umpire at any time 

within the period during which they have power to make an 
award unless they be called upon by notice as aforesaid to make the appointment sooner. 

15. Tho arbitrator acting under any such document or compulsory order of reference 

as aforesaid, or under any order referring the award back, shall 
make his award under his hand, and (unless such document or 
order respoctively shall contain a different limit of time) within 
three months after he shall have been appointed and shall have 
entered on the reference, or shall have been called upto to act 
by a notice in writing from any party, but the parties may by 

consent in writing enlarge the term for making the award ; and. it shall be lawful for the 
Superior Court of which such submission, document, or order is or may be made a rule 
or order, of for any judge thereof, for good cause to bo stated in tho rule or order for 
enlargement, from time to time to enlarge the term for making the award; and if no 
period be stated, for tho enlargement it shall be deemed to be an enlargement for one 
month ; and in any case where an umpire shall have ben appointed it shall be lawful for 
him to enter on the reference in lieu of the arbitrators, if the latter shall have allowed 
their time or their extended time to expire without making an award, or shal 1 have 
delivered any party or to the umpire a notice in writing stating they cannot agree. 

16. When any award made on any such submission, document, or order of reference 

as aforesaid directs that possession of any lands or tenements 
capable of being the subject of an action of ejectment shall be 
delivered to any party, either forthwith or at any future time, 
or that any such party is entitled to the possession of any such 
lands or tenements, it shall be lawful for the Court of which the 
document authorising the reference is or is made a rule or order 
to order any party to tho reference who shall bo m possession of 
any such lands or tenements, or any person in possession of the same claiming under or 
put in possession by him since the making of the document authoring the reference to 
deliver possession of the same to the party entitled thereto, pursuant to the award, and 
such rule or order to deliver possession shall have the effect of a judgment m ejectment in 
against every such party or person named in it, and execution may issue, and possession 

shall be delivered by tho Sheriff as on a judgment m ejectment. . 

17. Every agreement or submission to arbitration by consent, whether by deed or 

instrument in writing not under seal, may be made a rule ot any 
one of the Superior Courts of law or equity at Westminister, on 
tho application of any party thereto, unless such agreement or 
submission contain word supporting that tho parties intend 
that it should not be made a rule of Court , and if in any such 
agreement or submission it is provided that the same shall or 
may be made a rule of one in particular of such .Superior Courts, 
it may bo made a rule of that Court only ; and if when there is no such provision a case be 
stated in tho award for tho opinion of one of the Superior Courts, and such Coin t h 
snecified in the award! and the document authorising the reference has not before the 
hi i rati on of the award to tho parties, been made a rule of Court, such document may bo 
mac a ulo only of?he Court specified in the award for the opinion of one of the Superior 
Courts and such Court is or has been made a rule or order of any one of such Superior 
CWts! no other of such Courts shall have any jurisdiction to entertain any motion 

respecting the arbitration of award. 


Rule to deliver poss¬ 
ession of land pursuant 
to award to be enforc¬ 
ed as a judgment 
ejectment. 


in 


Agreement or submis¬ 
sion in writing may bo 
made rule of Court 
unless a contrary in¬ 
tention appear. 
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ARBITRATION ACT 1950, 24 GEO. 6. CIT. 

ARRANGEMENT of sections 

Part I 

general provisions as to arbitration 

Effect of Arbitration Agreements , A; c. 


27 


Section 

1. Authoriiy of arbitrators -and um¬ 

pires to bo irrecoverable. 

2. Death of party. 

3. Bankruptcy. 


4, Staying court proceedings where 
there is submission to arbitra* 
tion. 

6. Reference of interpleader issues to 
arbitration. 



App. K | 


STAX. 1*1 GEO. 6, CH. 27 


XXXV 





13. 

14. 

15. 


18. 

ID. 

21 . 

22 . 



Arbitrators and Umpires. 


When reference is to a single arbi¬ 
trator. 

Power of parties in certain eases 
or supply vacancy. 

Umpires. 


9. Agreements for reference to three 
arbitrators. 

10. Power of court in certain cases to 

appoint an arbitrator or umpiro. 

11. Reference to official referee. 


Conduct of proceedings. Witnesses etc. 

12. Conduct of proceedings, witnesses, etc. 
Provisions as to Awards. 


Tunc for making award. 16. Awards to bo final. 

Interim awards. 17. Power to correct slips. 

Specific performance. 

Costs, Fees and Interest. 


Costs. 

Taxation of arbitrator’s or uin- 


20. Interest on awards. 


pire’s fees. 

Special Cases, 
.Statement of case. 


Remission and Setting 



Power to remit award. 


Removal of arbitrator and sotting 
aside of award. 


25. 


aside of Awards etc. 

Power of Court, to give relief 
whore arbitrator is not impar¬ 
tial or the dispute involves 
question of fraud. 

Power of court where arbitrator is 
removed or authority of arbi¬ 
trator is revoked. 


Enforcement of Award. 
2G, Enforcement of award. 

II 


Miscellaneous. 


27. Power of court to extend time for 
commencing arbitration proceedings. 

28. Terms as to costs, etc. 

29. Extension of s. 496 of the Mer¬ 

chant Shipping Act. 1894. 

30. Crown to be bound. 

Part II 




33. 

34. 


Application of Part I to stautory 
arbitrations. 

Meaning of “arbitration agree¬ 
ment’. 

Operation of Part 1. 

Extent of Part I. 


35. 

36. 

37. 


39. 


Enforcement of certain Foreign Awards 


Award to which Part II applies. 

Effect of foreign awards. 

Conditions for enforcement ol 
foreign awards. 

Meaning of “ final award. 

Part III- 


40. Saving for other rights, etc. 

41. Application of Part II to Scotland 

42. Application of Part II to Northern 

Iroland. 

43. Saving for pending proceedings. 


General 


44. Short title, commencement and 
repeal. 

Schedules 

First Schedule.—Protocol on arbitra¬ 
tion Clauses signed on behalf of 
His Majesty at a Meoting of the 
Assembly of tho Leaguo of Nations 
hold on tho twenty-fourth day of 


Soptombor, nineteen hundred ami 
twenty throe. 

Second Scliedulo.—Convention on the 
Execution of Foreign Arbitral 
Awards signed at Genova on behalf 
of His Majesty on tho twenty-sixt h 
day of September, nineteen hundred 
and twenty-Sovon. 


CHAPTER 27 

An Act to consolidate the Arbitration Acts, 1889 to 1934. 

128th July, 1950. | 

Be it enacted by the King's most Excellent Majesty, by and with tho 
advice and consent of the Kords Spiritual and Temporal, and Commons, in 
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this present Parliament assembled, and by the authority of the same, as 
follows :— 

Part I . .. 

General Provisions as to Arbitration 
Effect of Arbitration Agreements , etc. 

1. The authority of an arbitrator or umpire appointed by or by virtue of an arbitra- 

Authority of arbitra- tion agreement shall, unless a contrary intention is expressed in 

tors and umpires to be the agreement, be irrevocable except by leave of the High Court 

irrevocable. or a judge thereof. 

2. (1) An arbitration agreement shall not be discharged by the death of any party 

thereto, either as respects the deceased or any other party, but 
Death of party. shall in such an event be enforceable by or against the personal 

representative of the deceased. 

(2) The authority of an arbitrator shall not be revoked by the death of any party by 
whom he was appointed. 

(3) Nothing in this section shall be taken to affect the operation of any enactment 
or riile of law by virtue of which any right of action is extinguished by the death of 
a person. 

3. (1) Where it is 


Bankruptcy 


Staying court pro¬ 
ceedings where there 
is submission to arbi 
tration. 


provided by a term in a contract to which a bankrupt is a party 
that any differences arising thereout or in connection therewith 
shall be referred to arbitration, the said term shall, if the 
trustee in bankruptcy adopts the contract, be enforceable by or 
against him so far as relates to any such differences. 

(2) Where a person who has been adjudged bankrupt had, before the commencement 
of the bankruptcy, become a party to an arbitration agreement, and any matter to which 
the agreement applies requires to be determined in connection with or for the purposes of 
the bankruptcy proceedings, then, if the case is one to which sub-eection (1) of this 
section does not apply, any other party to the agreement or, with the consent of the 
committee of inspection, the trustee in bankruptcy, may apply to the court having juris¬ 
diction in the bankruptcy proceedings for an order directing that the matter in question 
shall be referred to arbitration in accordance with the agreement, and that court may, u 
it is of opinion that, having regard to all the circumstances of the case, the matter ought 
to be determined by arbitration, make an order accordingly. 

4 (1) If any party to an arbitration agreement, or any person claiming through or 

under him, commences any legal proceedings in any court 
against any other party to the agreement, or any person claim¬ 
ing through or under him, in respect of any matter agreed to be 
referred, any party to those legal proceedings may at any time 
after appearance, and before delivering any pleadings or taking 
any other steps in the proceedings, apply to that court to stay 
the proceedings, and that court or a judge thereof, if satisfied that there is no sufficient 
reason why the matter should not be referred in accordance with the agreement, and that 
the applicant was, at the time when the proceedings were commenced, and still remains, 
ready and willing to do all things necessary to the proper conduct of the arbitration, may 
make an order staying the proceedings. 

(2) Notwithstanding anything in this Part of this Act, if any party to a submission to 
arbitration made in pursuance of an agreement to which the protocol set out m the First 
Schedule to this Act applies, or any person claiming through or under him, commences any 
losal proceedings in any court against any other party to the submission, or any person 
claiming through or under him, in respect of any matter agreed to be referred, any party 
to those legal proceedings may at any time after appearance, and before delivering any 
pleadings or taking any other steps in the proceedings, apply to that court to stay the 
proceedings, and that court or a judge thereof, unless satisfied that the agreement or 
arbitration has become inoperative or cannot proceed or that there is out in fact any dispute 
between the parties with regard to the matter agreed to be referred shall make an order 

staying the proceedings. 

5 Where relief by way of interpleader is granted and it appears to the High Court 

that the claims in question are matters to which an arbitration 

Reference of inter- agreement to which the claimants are parties, applies the High 
pleader issues to arbi- Court may direct the issue between the claimants to be deter- 
tration. rained in accordance with the agreement. 
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a single arbitrator. 

Power of parties in 
certain cases to supply 
vacancy. 
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Arbitrators and Umpires 

6. Unless a contrary intention expressed thoroin, every arbitration agreement shall. 
When reference is to if no other mode of reference is provided, bo deemed to include a 

provision that the reference shall bo to a single arbitrator. 

7. Where an arbitration agreement provides that the refer¬ 
ence shall be two arbitrators, one to be appointed by each party 
then, unless a contrary intention is expressed therein— 

if either of the appointed arbitrators refuses to act, or is incapable of acting, ol¬ 
dies, the party who appointed him may appoint a now arbitrator, in his 
place ; 

if, on such a reference, one party fails to appoint an arbitrator, either origin¬ 
ally, or by way of substitution as aforesaid, for seven clear days after the 
other party, having appointed his arbitrator, has served the party making 
default with notice to make the appointment, the party who has appointed 
an arbitrator may appoint that arbitrator to act as sole arbitrator in the 
roforcnco and his award shall bo binding on both parties as if ho had been 
appointed by consent : 

Provided that the High Court or a judge thereof may set aside any appointment mado 
in pursuance of this section, 

8. (1) Unless a contrary intention is expressed therein, every arbitration agreement 

shall, whore the reference is to two arbitrators, bo deemed 

Umpires. to include a provision that the two arbitrators shall appoint an 

umpire immediately after they are themselves appointed. 

(2) Unless a contrary intention is expressed therein, every arbitration agreement shall 
whore such a provision is applicable to the reference, be deemed to includo a provision that 
if the arbitrators have delivered to any party to the arbitration agreement, or to the 
umpiro a notice in writing stating that they cannot agree, tlio umpire may forthwith enter 
on the reference in lieu of the arbitrators. 

(3) At any time after the appointment of an umpire, however appointed, the High 
Court may, on the application of any party to the reference and notwithstanding anything 
to the contrary in the arbitration agreement, order that the umpire shall enter upon 
tho reference in lieu of the arbitrators and as if he wore a sole arbitrator. 

9. (1) Where an arbitration agreement provides that the reference shall bo to three 

arbitrators, one to be appointed by each party and tho third to 
Agreements for re for- be appointed by tho two appointed by the parties, tho agreoment 

onco to three arbitra- shall have effect as if it provided for the appointment of an 
^ ors umpire, and not for tho appoinntmont of a third arbitrator, by 

the two arbitrators appointed by tho parties. 


(2) Where an arbitration agreement provides that the reference shall be to tin- 
trators to be appointed otherwise than us mentioned in subsection (1) of this 
the award of any two of the arbitrators shall be binding. 


co arbi¬ 
sect ion 


Power of court in cer¬ 
tain cases to appoint 
an arbitrator or um¬ 
piro. 


10. In any of the following cases— 

(a) where an arbitration agreement provides tlmt tho rcforonco 
shall be to a single arbitrator, and all tho parties do not 
after differences have ar is cn, concur in the appointment of 
an arbitrator ; 


( i ,) if u n appointed arbitrator refuses to act, or is incapable of acting, or dies, and 
the arbitration agreement does not show that it was intended that tho vacancy 
should not bo supplied and the parties do not supply the vacancy ; 


(, ) where the parties or two arbitrators are at liberty to appoint an umpire or 
third arbitrator and do not appoint him, or where two arbitrators are required 
to appoint an umpire and do not appoint him ; 

(d) where an appointed umpire or third arbitrator refuses to act, or is incapable of 
acting, or dies, uml the arbitration agreement does not show that it was in¬ 
tended that tho vacancy should not be supplied, anil tho part ies or arbitrators 
do not supply tho vacancy ; 


unv party may servo the other parties or the arbitrators, as the case may he, with a 
written notice to appoint or. as the case may be, concer in appointing, an arbitrator, umpiro 
or third arbitrator, and it the appointment, is not mado within seven clear days after tho 
service of the notice, the High Court or a judge thereof may, on application by tho party 
who gave tho notice, appoint tin arbitrator, umpire or third arbitrator who shall have tho 
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Reference to official 
reference. 


like powers to act in the reference and make an award as if he had been appointed by 
consent of all parties. 

11. Where an arbitration agreement provides that the reference shall be to an official 

referee, any official referee to whom application is made shall, 
subject to any order of the High Court or a judge thereof as to 
transfer or otherwise, hear and determine the matters agreed 

to bo referred. 

Conduct of Proceedings , Witnesses, etc. 

12. (i) Unless a contrary intention is expressed therein, every arbitration agreement 

shall where such a provision is applicable to the reference, bo 
Conduct of proceed- deemed to contain a provision that the parties to the reference, 

ings, witness, etc. and all persons claiming through them respectively, shall, 

subject to any legal objection, submit to be examined by the 
arbitrator or umpire, on oath or affirmation, in relation to the matters in dispute, and shall 
subject as aforesaid, produce before the arbitrator or umpire all documents within their 
possession or power respectively wich may be required or called for, and do all other 
things which during the proceedings on the reference the arbitrator or umpire may 
require. 

(2) Unless a contrary intention is expressed therein, every arbitration agreement shall 
whore such a provision is applicable to the reference, be deemed to contain a provision that 
the witness on the reference shall, if the arbitrator or umpire thinks fit, be examined on 
oath or affirmation. 

(3) All arbitrators or umpire shall, unless a contrary intention is expressed in the 
arbitration agreement, have power to administer oaths to, or take the affirmations of, the 
parties to and witness on a reference under the agreement. 

(4) Any party to a reference under an arbitration agreement may sue out a writ of 
subjjocna ad testificandum or a writ of subpoena duces tecum, but no person shall be com¬ 
pelled. under any such writ to produce any document which ho could not bo compelled to 
produce on the trial of an action, and the High Court or a judge thereof may order that a 
writ of subpoena ad testificandum or of subpoena duces tecum shall issue to compel the 
attendauco before an arbitrator or umpire of a witness wherever he may be within the 
United Kingdom. 

(5) The High Court or a judge thereof may also order that a writ of habeas corpus ad 
testificandum shall issue to bring up a prisoner for examination before an arbitrator or 
umpire. 

(6) The High Court shall have, for the purposo of and in relation to a reference, the 
same power of making orders in respect of 

(o' security for costs ; 

( b) discovery of documents and interrogatories ; 

(c) the giving of evidence by affidavit ; 

(d) examination on oath of any witness before an officer of the High Court or any 

other person, and the issue of a commission or request for the examination 
of a witness out of the jurisdiction ; 

(r) the preservation, interim costody or sale of any goods which are the subject- 
matter of the reference ; 

(/) securing the amount in dispute in the reference ; 

(j 7 ) the detention, preservation, or inspection of any property or thing which is the 
subject of the reference or as to which any question may arise therein, and 
authorising for any of the purposes aforesaid any person s to enter upon or 
into any land or building in lhe possession of any party to the reference, or 
authorising any samples to be taken or any observation to be made or 
experiment to to be tried which may be necessary or expedient for the 
purpose of obtaining full information or evidence ; and 

(h) interim injunctions or the appointment of a receiver ; 
as it has for the purposo of and in relation to an action or matter in the High Court : 

Provided that nothing in this sub-section shall be taken to prejudice any power which 
may bo vested in an arbitrator or umpire of making orders with respect to any of the 

matters aforesaid. . . 

Provisions as to Awards. 

13. (1) Subject to the provisions of sub-section (2) of section twenty-two of this Act, 

and anything to the contrary in the arbitration agreement, an 

Time for making arbitrator or umpire shall have power to make an award at any 

awavd * time. 
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(2) The time, if any, limited for making an award, whether under this Act or other¬ 
wise, may from time to time be enlarged by order of the High Court or a judge thereof, 
whether that time has expired or not. 

(3) The High Court may, on the application of any party to a reference, remove an 
arbitrator or umpire who fails to use all reasonable dispatch in entering on and proceeding 
with the reference and making an award, and an arbitrator or umpire who is removed by 
the High Court under this sub-section shall not bo entitled to receive any remuneration in 
respect of his services. 

For the purposes of this sub-section, the expressions “proceeding with a reference” 
includes, in a case whore two arbitrators are unable to agree, giving notice of that fact to 
the parties and to the umpire. 

14. Unless a contrary intention is expressed therein every arbitration agreement shall, 

where such a provision is applicable to the reference, be deemed 
Interim awards. to contain a provision that the arbitrator or umpire may, if he 

thinks fit, make an interim award, and any reference in this Part 
of this Act to an award includes a reference to an interim award. 

15. Unless a contrary intention is expressed therein, every arbitration agreement shall, 

where such a provision is applicable to the reference, be deemed 
Specific performance. to contain a provision that the arbitrator or umpire shall have 

the same power as the High Court to order specific performance 
of any contract other than a contract relating to land or any interest in land. 

16. Unless a contrary intention is expressed therein, every arbitration agreement shall, 

where such a provision is applicable to the reference, be deemed 
Awards to bo final. to contain a provision that the award to be made by the arbitra¬ 
tor or umpire shall be final and binding on the parties and the 
persons claiming under them respectively. 

17 . Unless a contrary intention is oxpressed in the arbitration agreement, the arbitra¬ 

tor or umpire shall have power to correct in an award any 
Power to correct slip clerical mistake or error arising from any accidental slip or 

omission. 

Costs, Fees and Interest. 


18. (1) Unless a contrary intention is expressed therein, every arbitration agreement 

shall bo deemed to include a provision that tho costs or the 
roferonro and award shall ho in tho discretion of the arbitrator 
or umpire, wlio may direct, to and by whom and in what manner 
those costs or any part thereof shall he paid, ami may tax or settle the amount of costs 
to be so paid or any part thereof, and may award costs to be paid ns between solicitor 


and client. 

(2) Any costs directed by an award to bo paid shall, unless tho award otliorw iso 
directs, bo taxable in tho High Court. 

( 3 ) Any provision in an arbitration agreement to tho effect that tho parties or any party 
thereto shall in any event pay their or his own costs of the reference or award or any 
party thereof shall be void, ami this part of this Act. shall, in tho case of an arbitration 
agreement containing any such provision, have effect as if that provision were not- contain¬ 


ed therein : . 

Providod that nothing in this sub-section shall invalidate such a provision when it is a 
part of an agreement to submit- to arbitration a dispute which lias arisen before* the making 
tho application. 

(4) If no provision is made by an award with respect to tho costs of the reference, any 
party to the reference may, within fourteen days of tho publication of tho award or such 
further time as tho High Court or a judge thereof may direct, apply to the arbitrator for an 
order directing by and to whom those costs shall be paid, and thereupon tho arbitrator 
shall after hearing any party who may desire to bo heard, amend his award by adding 
thereto such directions as he may think proper with respect to tho payment of the costs 


of t-lio reference. . 

( 5 ) Section sixty-nine of the Solicitors Act, 1932 (which empowers a Court- before which 
any proceeding is being hoard or is pending to charge property recovered or preserved in 
the proceeding with tho payment of solicitors’ costs) shall apply as if an arbitration wore 
proceeding in the High Court, and the High Court may make declarations and orders 
accordingly. 

19. (1) If in any case an arbitrator or umpire refuses to deliver his award except on 

payment, of tho fees demanded by him, the High Court may, on 
Taxation of arbitra- an application for the purpose, order that the arbitrator or 

tor’s or umpire’s fees. umpire shall deliver tho award to tho applicant on payment into 

court by the applicant of tho foes demanded, and further that 
tho fees demanded shall be taxed by the taxing officer and that out of the money paid into 
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court there shall be paid out to the arbitrator or umpire by way of fees such sum as may 
bo found reasonable on taxation and that the balance of the money, if any shall be paia out 

of that agreement. . 

(2) An application for the purposes of this section may bo made by any party to the 

reference unlosa the fees demanded have been fixed by a written agreement between nun 

and the arbitrator or umpire. . 

(3) A taxation of fees under this section may be reviewed in the same manner as a 

(4) The arbitrator or umpire shall be entitled to appear and be heard on any taxation 
or review of taxation under this section. 

20. A sum directed to be paid by an award shall, unless the award otherwise directs, 

carry interest as from the date of the award and at tne same 
Interest of awards. ra te as a judgment debt. 

Special Cases, Remission and Setting aside of Awards, etc. 

21. (1) An arbitrator or umpire may, and shall if so 

directed by the High Ceurt, state— 

(a) any question of law arising in the course of the reference ; or 
(/>) an award or any part of an award, 
in the form of a special case for the decision of the High Court. 

(2) A special case with respect to an interim award or with respect to a question of law 
arising in the course of a reference may be stated, or may be directed by the High Court to 
bo stated, notwithstanding that proceedings under the reference are still - * 

A decision of the High Court under this section shall be deemed to be a judgment 

ss & u%eotion 

(1) of this section without the leave of the High Court or of the Court of Appeal. 

22 (1) In cases of reference to arbitration the High Court or a judgethereof may 

' ' ] from time to time remit the matters referred, or any of them, to 

Power to remit award * he reC onsideration of the arbitrator or umpire. 

(2) Whore an award is remitted, the arbitrator or umpire shall unless the order other¬ 
wise directs make his award within ^reemonths 

a^rseTMng "a""! himseff or the proceedings, the High Court may remove 

aW ?S5 , ’whorP an arbitrator 1 oi* umpire has misconducted himself or the proceedings, or 
an iilitraUon Tr nwird hileenTnpropcrly procured, the High Court may set the award 

ftsU Jox Where an application is made to set aside an award, the High Court may order that 
nnv money made payable by the award shall be brought into court or otherwise secured 

pending the determination of the application. .... . ... 

OA Ml Where an agreement between any parties provides that disputes which may 
24 • ^ 4 'arise in the future between them shall be referred to an arbitra¬ 

tor named or designated in the agreement, and after a dispute 
hasarisen any party appeals on the ground that the arbitrator 
so named or designated is not or may not ho impartial, or leave 
to revoke the authority of the arbitrator or for an injunction to 
restrain any other party or the arbitrator from proceeding with 
the arbitration, it shall not be a ground for refusing the applica- 
_ -1 o Itr at iho time when he made the agreement knew, or ought to have 

tion lha J. t L l ra y toi ! by reason of his relation towards any other party to the 

agreTmcntm- Si“lon with the subject referred, might not be capable of impar¬ 
tiality. w-wann anv oarties provides that disputes which may arise in 

(2) W bore an agncomeij J e fo?red to arbitration, and a dispute which so arise 

the future between themshall I severer ^ boon gui i ty G f fraud, the High Court 

involves the question 1 t o enable that question to be determined by the High 

shall, so far as may Jj tho^agreement shall cease to have effect and power to give 

or umpire appointed by or by virtue of the 

agl <° 3 7Tn any ^ " fo EZSSX ES? autho^y 

“f n : r Srorl" Sigh to^ay any action brought in breach 

of the agreement. 


Power of court, to give 
relief where arbitrator 
is not impartial or the 
dispute involves ques¬ 
tion of fraud. 
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25. Where an arbitrator (not being a sole arbitrator), or to or more arbitrators 

(not being all the arbitrators) or an umpire who has not entered 
on the reference is or are removed by the High Court, the High 
Court may, on the application of any party to the arbitration 
agreement, appoint a person to act as arbitrator or arbitrators 
or umpire in place of the person or persons so removed. 

(2) Where the authority of an arbitrator or arbitrators or umpire is revoked by leave 
of the High Court, or a solo arbitrator or all the arbitrators or on umpire who has entered 
on the reference is or are removed by the High Court, the High Court may, on the applica¬ 
tion of any party t o the arbitration agreement, either— 


Power of court whore 
arbitrator is removed 
or authority of arbitra¬ 
tor is revoked. 


<«) 


(ft) 


apoint a 
removed 


person to act os sole arbitrator in place of the person or persons 


or 


order that the arbitration agreement shall ceaso to have effect with respect to 
the dispute referred . 

(3) A person appointed under this section by the High Court as an arbitrator or 
umpire shall have the like power to act in the reference and to mako an award as if he had 
been appointed in accordance with the terms of the arbitration agreement. 

(4) Whore it is provided (whether by means of a provision in the arbitration agreement 
or otherwise) that an award undor an arbitration agreement shall bo a condition prece¬ 
dent to the bringing of an action with respect to any matter to which the agreement 
applies, the High Court, it orders (whether undor this soction or under any other enact¬ 
ment) that the agreement shall ceaso to have effect as rogards my particular dispute, may 
further order that the provision making an award a condition precedent to the bringing of 
an action shall also cease to have effect as regards that dispute. 

Enforcement of Award. 

26. An award on an arbitraiion agreement may, by leave of the High Court or a judge 

thereof, bo enforcod in the samo manner as a judgment or order 
to the samo effect, and whore leavo is so given, judgment may be 
entered in torms of the award. 

Miscellaneous. 


Enforcement of award 


Whore the terms of an agreement to refer future disputos to arbitration provido 

that claims to which tho agreement applies shall be barred 
unless notice to appoint an arbitrator is given or an arbitrator is 
appointed or somo step othor to commence arbitration proceed¬ 
ings is taken within a time fixed by tho agreement, and a dispute 
arises to which the agreement applies, the High Court, if it is of 
opinion that in tho circumstances of tho case undue hardship 
would otherwise he caused, and notwithstanding that the time so fixed has expired, may, 
on such terms, if any, as the justice of tho case may require, but without prejudice to tho 
provisions of any enactment limiting tho time for the commencement of arbitration pro- 
coedings, extend tho timo for such period as it thinks proper . 

28. Any order made undor this Part of this Act may bo 
Torms as to costs, etc. made on such torms as to costs or otherwise as the authority 

making the order thinks just : 


Power of court to ex¬ 
tend time for commenc¬ 
ing arbitration procee¬ 
dings. 


Provided that this section shall not apply to any order made undor sub-section (2) of 
section four this A-t, 


29. (1) Tn sub-section (3) of section four hundred and ninety-six of tho Merchant 

- Shipping Act, 1894 (which requires a sum deposited with a 
Extension of s. 4-o ot wharfinger by on owner of goods to bo repaid unless logal pro¬ 
be Merchant Shipping ceodings are instituted by tho ship-owner), the expression “leeal 


tho 
Act, 1894. 


ngs are instituted oy tno smp-ownor), ttie expression “legal 
proceedings*’ shall bo deemed to include arbitration. 


(2) For the purposes of the said section four bund rod and ninety-six, as amended by 

this section, an arbitration shall bo deemed to bo commenced when on party to tho arbitra¬ 
tion agrooment servos on tho other party or parties a notice requiring him or them to 
appoint or concur in oppointing an arbitrator, or, where tho arbitration ngreomont provides 
that tho roferonce shall bo to a person named or designated in tho ogroomont, requiring 
him or them to submit tho dispute to tho person so named or designated. 

(3) Any such notico as is- mentioned in sub-sect ion (2) of this section may bo eervad 
either — 

(«) by delivering it to the person on whom it is to bo sorved : or 
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(6) by leaving it at the usual or last known place of abode in England of that 

(c) by sending it by post in a registered letter addressed to that person at his 
usual or last known place of abode in England ; 
as well as in any other manner provided in the arbitration agreement ; and where a notice 
is sent by post in manner proscribed by prragraph (c) of this sub-section, service thereof 
shall, unless the contrary is proved, bo deemed to have been effected at the time at which 
the letter would have been delivered in the ordinary course of post. ■ > 

30. This Part of this Act (except the provisions of sub-section ( 2 ) of section four 

thereof) shall apply to any arbitration to which His Majesty, 
Crown to be bound. either in right or the Crown or of the Duchy of Lancaster or 

otherwise, or the Duke of Crownwall, is a party. 

31. (1) Subject to the provisions of section thirty-three of this Act, this Part of this 

Act, except the provisions thereof specified in sub-section (2) 
Application of Part I of this section, shall apply to every arbitration under any other 

to statutory arbitra- Act (whether passed before or after the -commencement of this 

tors. Act) as if the arbitration were pursuant to an arbitration agree¬ 

ment and as if that other Act were an arbitration agreement, 
except in so far as this Act is unconsistent with that other Act or with any rules or 
procedure authorised or recognised thereby. 

(2) The provisions referred to in sub-section (1) of this section are % °* f 

section two, section three, sub-section (2) of section four, section ^e. sub-soct on (3) of 
section eighteen and sections twenty-four, twenty-five, twenty-seven an y 

32. In this Part of this Act, unless the context otherwise ]*e ^submit 

•‘arbitration agreement” means a written agieement to suomii 
Meaning of arbitration present or future differences to arbitration, whether© an arbitra- 

ftgreemont.” tor is named therein or not. 

33. This Part of this Act. shall not affect any arbitration commenced Kithi .atho 

meaning of sub-section (2) of section twenty-nine ot thisZ*®* 1 

Operation of part 1. before the commencement of this Act, but shall Act 

P P arbitration so commenced after the commencement of this Act 

under an agreement made before the commencement of this Act. 

n f Part t 34 Sub-section (2) of section four of this Act shall . 

"a) extend to Scotland, with the omission of ‘ h » ™ds “feren«.“o 

in this Part of this Act” and with the substitution, for leleren 

.... .. JSSS ££“..r «. r*n - »!. *»**—*«■ 

Scotland or Northern Ireland. 

PART II 

ENFORCEMENT OF CERTAIN FOREIGN AWARDS 

35 (1) This Part of this Act applies to any award made 

Awards to which aftor the twenty-eighth day of July, nineteen hundred and 

Part II applies. twenty-four— 

(a) in pursuance of an agreement for arbitration to which the protocol sot out in 
the First Schedule to this Act applies 8 and f somo one of fluch 

(fc) between persons of£ho»provisions have been 

made mayby Order in Council declare to be parties to the convention set 
“AZS Schedule to this Act, and of whom the other .3 subject to 
the jurisdiction of somo other of the Powers afoio=aid » and 
in one of Inchterritories as His Majesty, being satisfied that reciprocal pro- 
(c) in avo beon made , raoy by Order in Council declare to be territories 

and an award to^whichOmParlVf this"'Acta^Ue sT in this Part of this Act referred to as 

“a foreign award” , _ , 

(2) His Majesty may by a subsequent Order in Council vary or revoke any Order 

previously made under tnis section. # 

/ox Anv Order in Council under section one of the Arbitration [Foreign Award] Act 
1930 3 , which is in force at the commencement of this Act shall have effect as if it had be 
made under this section. 


<*> 


App. K] 


STAT. 14 GEO. 6, CH. 27 


xliii 


(b) 

(c) 
id) 
(«) 


m A foreign award shall, subject to the provisions of this Paib oT Act, be 

36, (I) A 6 enforceable in England cither by action or in the same manner 

Effect of forenm l4S the award of an arbitrator is enforceable by virtue of soction 
awatds. twenty-six of this Act. 

,. 2 x Anv foreign award which would bo enforceable under this Part of this Act shall be 
W A c Wlinffor all mirnoses on the persons as between whom it was made, and may 

aecordii^lyon by^vnyin^th 1 s°Part oTtlh^Ac^to^nfm^ ibg 

be construed 

ln C eT t d roTci°^“; under this 1 Pa“L Act it mus? have- 

(«) been made in pursuance of an agreement for arbitration which was valid undoi 

beon h mnd'o b by''tro'\Hbvmaf °plo?Klod for in the agreement or constituted in 

boc^mado'in^ntbr^ity w^tli the ’law governing tho arbitration procedure ; 

be referred to arbitration 

nnd tho enforcefenrth" contrary to the public policy or tho law of 

England. ..revisions of this sub-section, a foreign award shall not be enforce- 

. i^Ld^this Part of this Act if the court dealing with the case is satisfied that— 

# v tho award has been annulled in tho country in which it was made : or 
1 ’ , llim ; nst whom it is sought to enforce the award was not given notico 

(6) tll ° 0 f tho arb ft ration proceedings ^n sufficient time to enable him to present his 
else, or was undo, some legal incapacity and was not properly represented ; 

, v the °award does not deal with all the questions referred or contains decisions 

(c) thC 0 n matters beyond the scope of the agreement for arbitration * 

„ i n?nt if the award does not deal with all tho questions referred, the court 

Provided that if th no tho enforcement of the award or order its enforcement 

subject to th^gWing of such security by tho person seeking to enforce it as the court may 

think At- .. to r0 Mist the onforcomont of a foreign award proves that there is 

(3) ?/ n d P othcr than the non-existence of the conditions specified in paragraphs («), * 6 J 
any ground other it non section, or tho existence of tho conditions specified in para- 

and (c) sub-sec ion ( o tti ou ^ Qf thi(J S 0 ct j 011> entitling him to contest tho validity ot 
graphs ( 6 ) ami (0 ° • - t lhink fil> either refuse to enforce tho award or adjourn the 

the award, the coui ' £* iration of such period as appears to the court to be reasonably 
heaving until aftei t! P to tako {he necessary steps to have the award annulled by 

sufficient to onacn<* u 1 

the competent tribuna 3g ^ Tho party seeking to enforce a foreign award must 

E vie cl nee. produce— .... - , , , 

, s tll( . original award or a copy thereof duly authenticated in maimer required by 

tho law of the country in which it was made ; and 
ovidenco proving that the award has become final ; and 

; , « v :,lf.nco as mav bo necessary to prove that the award is a foreign award 

( C) suvl.ovidcnoo,^ ™»yb. oiis mcn £ om ,5 in paragl . aptla („), ( 6 ) and (c) of B ub- 

section (I) of the last foregoing section are satisfied. 

. where any document requires to bo produced under sub-section (1) of 

• (2) ! U U !7i n rtlroign languagc, it shall be the duty of the party seeking to enforce 
this section ism. «fc tl - ilu tlatiou certified as correct by a diplomatic or consular agent 

Country to which tlmt party belongs or certified as correct in such other maimer as 
maybe sufficient according to the law of England. 

* u f(l tbo movisioas of this soction, rules ot court may bo made undor section 

(3) Subject' s * omo Court of Judicaturo (Consolidation) Act. 1025 with respect to 

Lho° Evidence which 1 must be furnished by a party seeking to enforce an award undor this 
Part of tliis Act. 

09 Vov the purposes of this Part of this Act, an award shall not bo deemed final it 
r 0 1 , m y proceedings for the purpose of contesting the validity 

Moaning of ,‘final 0 f tho award arc ponding in the country in which it was 
award.” made. 
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( 6 ) 


for other 40. Nothing in this Part of this Act shall— 

(a) prejudice any rights which any person would have had of 
enforcing in England any award or of availing himself 
in England of any award if neither this Part of this Act nor Part I of the 
Arbitration (Foreign Awards) Act, 1930, had been enacted ; or 
apply to any award made on an arbitration agreement governed by the law of 
England. 

Arbitration of Part II „?V <A> The following provisions of this section shall have 

to Scotland. effect for the purpose of the application of this Part of this Act 

to Scotland. 

(2) For the references to England there shall be substituted references to Scotland. 

(3) For sub-section (1) of section thirty-six there shall be substituted the following 
sub-section :— 

“(1) A foroign award shail, subject to the provisions of this Part of this Act, bo 
enforceable by action, or, if the agreement for arbitration contains consent to the 
registration of the award in the Books of Council and Session for execution and the 
award is so registered, it shall subject as aforesaid, be enforceable by summary 
diligence.” 

(4) For sub-section (3) of section thirty-eight there shall be substituted the following 
sub-section :— 

**(3) The Court of Session shall, subject to the provisions of this section have power 
exercisable by statutory insrtument to make provision by Act of Sederunt with respect 
to the evidence with must be furnished by a party seeking to enforce in Scotland an 
award under this Part of this Act, and the Statutory Instruments Act, 1946, shall apply 
to a statutory instrument containing an Act of Sederunt made under this sub-section as 
if tha Act of Sederunt had been made by a Minister of the Crown.” 

a h *• f p ,, 42. (1) The following provisions of this section shall have 

II to Northern Ir la id e fl® cfc for the purpose of the application of this part of this Act 

to Northern Ireland. 

(2) For the references to England there shall be substituted references to Northern 
Ireland. 

(3) For sub-section (1) of section thirty-six there shall be substituted the following 
sub-section :— 

*‘(1) A foreign award shall, subject to the provisions of this Part of this Act, bo 
enforceable eithor by action or in the same manner as the award of an arbitrator under 
the provisions of the Common Law Procedure Amendment Act (Ireland), 1856, was 
enforce able at the date of the passing of the Arbitration (Foreign Awards) Act, 1930.” 

(4) For the reference, in sub-section (3) of section thirty-eight, to section ninety-nine 
of the Supreme Court of Judicature (Consolidation) Act, 1925, there shall be substituted a 
reference to section sixty-one of the Supreme Court of Judicature (Ireland) Act, 1877, as 
amended by any subsequent enactment. 

43. Any proceedings instituted under part 1 of the Arbitration (Foroign Awards) Act* 

1930, which are uncompleted at the commencement of this Act 
may bo carried on and completed under this Part of this Act as 
if they been instituted thereunder, 

PART III 
General 

44, (1) This Act may bo cited as the Arbitration Act, 

1950. 

(2) This*Act shall come into oporation on the first day of September, nineteen hundred 
and fifty, 

(3) The Arbitration Act, 1889, the Arbitration Clauses (Protocol) Act, 1924, and the 
Arbitration Act, 1934, are hereby repealed except in relation to arbitrations commenced 
(within the meaning of sub-section (2) of section twenty-nine of this Act) before the com¬ 
mencement of this Act, and the Arbitration (Foreign Awards) Act 1930, is hereby repealed; 
and any reference in any Act or other document to any enactment hereby repealede shall be 
construod as including o reference to the corresponding provision of this Act. 

SCHEDULES 
First Schedule 

Sections 4, 35. 

Protocol on Arbitration Clauses signed on behalf of His Majesty at a Meeting of the 
Assembly of the League of Nations held on the twenty-fourth day of 

September, nineteen hundred and twenty-three 
The undersigued, being duly authorised, declare that they accept, on behalf of the 
countries which they represent, the following provisions :— 

1, Each of the contracting States recognises the validity of an agreement whether 


Saving for Pending 
Proceedings. 


Short title, commence¬ 
ment and ropoal. 
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rolatmg fco existiug or future differences between parties, subject- respectively to the juris¬ 
diction of different contracting States by which the parties to a contract agree to submit 
to arbitration all or any differences that may arise in connection with such contract relat¬ 
ing to commercial matters or fco any other matter capable of settlement by arbitration, 
whether or not the arbitration is fco take place in a country to whose jurisdiction none of 
the parties is subject. 

Each contracting State reserves the right to limit the obligation mentioned above to 
contracts which are considered as commercial under its national low. Any contracting 
State which avails itself of his right will notify tlio Secretary-General of the League of 
Nations, in order that fcho other contracting States may be so informed. 


2. The arbitral procedure, including the constitution of tlio arbitral tribunal, shall bo 
governed by the will of the parties and by the law of the country in whose territory the 
arbitration takes place. 

The contracting States agree to facilitate all steps in the procedure which require to bo 
taken in their own territories, in accordance with the provisions of their law governing 
arbitral procedure applicable to existing differences. 

3. Each contracting State undertakes to ensure the execution by its authorities and in 
accordance with the provisions of its national laws of arbitral awards made in its own 
territory under the preceding articles. 

4. The tribunal of the contracting Parties, on boing seized of a dispute regarding a 
contract made between persons to whom Ariiclo 1 applies an including an arbitration 
agreement whether referring to present or future differences which is valid in virtue of tlio 
said article and capable of being carried into effect, shall refer the parties on the applica¬ 
tion of either of them to tlio decision of t he arbitrators. 

Such reference shall not prejudice the competence of the judicial tribunals in case the 
agreement or the arbitration cannot proceed or bceomo inoperative. 

5. The present protocol, which shall remain open for signature by all States, shall bo 
ratified. The ratifications shall be deposited as soon as possible, with tho Secretory. 
General of the League of Nations, who shall notify such deposit to all the signatory Stutos- 


6. The present Protocol shall come into force as soon as two ratifications have 
mosited. Thercrfter it will take effect, in the case of cadi ocntracting State, one n 


depo 


been 
month 


after tho notification by the Secretary-General of the deposit of its ratification. 

7. Tho present Protocol may bo denounced by any contracting State on giving one 
year’s notice. Denunciation shell bo effected by a notification addressed to tlio Secretary- 
General of the Loague, who will imediatoly transmit copies of such notification to all other 
signatory States and inform them of the date on which il was received. Tlio denunciation 
shall take effect one year after the date on which it was notified to tho Secretary-General, 
and shall operate only in respect of the notifying State. 

8. Tho contracting States may declare that their acceptance ol' the present Protocol 
docs not include any or all of tho under-mentioned territories : that is to say, their colo¬ 
nies, overseas possessions or territories, protectorates or tho territories over which they 
exorcise a mandate. 

Tho said States may subsequently adhere soporatcly on behalf of any territory thus 
excluded. Tlio Secretary-General of the League of Nations shall bo informed as soon 
as possiblo of such ndhosiuns. Mo shall notify such adhesions to all signatory States. 
They will take effect one month after tho notification by tho Secretary General to all 
signatory States. 

The contracting States may also denounce the Protocol soperately on bohalf of any of 
j territories referred to above. Article 7 applies such denunciation. 

SECOND SCHEDULE 


the 


Convention On the Execution of foreign Arbitral 
His Majesty on the twenty-sixth day of September. 

ARTICLE I 


Section 35, 

Awards signed at Gevena on behalf af 
nineteen hundred and twenty-seven 


territories of any High Contracting Party to which tho present Convention 
arbitral award made in pursuance ol an agreement, wl 
o differences (hereinafter called “a submission to arbi 


appli 
trading Parties. 
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To obtain such recognition or enforcement, it shall, further, be necessary : . 

(o) That the award has been made in pursuance of a submission to aibitration 

(b) That the subject-matter of the award is capable of settlement by arbitration 
under the law of tho country in which the award is sought to be relied 

(<•) That P the’ award has been made by the Arbitral Tribunal provided for in the 
submission to arbitration or constituted in the manner agreed upon by the 
parties and in conformity with the law governing the arbitration procecl- 

urc ; 

(,/) That the award has become final in tho country in which it has been made, in 
the sense that it will not be considered as such if it is open to opposition 
appeal or pourvoi en cassation (in the countries where such forms ot proced¬ 
ure exist) or if it is proved that any proceedings for the purpose of contest¬ 
ing the validity of tho award are pending. 

(r) That the recognition or enforcement of the award is not contrary to the pub!. c 
policy or to tho principles of tho law of the country in which it is sought 

to bo relied upon. 

Article 2 

Even if the conditions laid down in Article 1 hereof ore fulfilled, recognition and on- 

f orcemont of tho award shall be refused if the court is satisfied - . 

(a) That the award has been annulled in the country in which it was made , 

M That the party against whom it is sought to use tho award was not given notice 
of the arbitration proceedings in sufficient time to enable him to present 
his case; or that, being under a legal incapacity, he was not propel ly 

(c) That 0 the> S ^award does not deal with the differences contemplated by or falling 
within tho terms of the submission to arbitration or that it contains deci~ 
inns on matters beyond the scope of the submission to arbitration. 

If tho award has not covered all tho questions submitted to the arbitral tribunal, the 
*7 0 r country where recognition or enforcement of the award is 

souglft can, if it think fit. postpone such recognition or enforcement or grant it subject o 

such guarantee as that authority may decide. 

Article 3 

If the party against whom the award has been made proves that, under tho law govern- 
* 1 , a lift inn nrnreil uro. there is a ground, other than the grounds referred tom 

1 “®.. . , , an .i (£\ allc i Article 2 (6) and (c), entitling him to contest tho validity of the 

irourt of Law the Court may, if it thinks fit, either refuse recognition or en¬ 
forcement of the award or adjourn the consideration thereof, giving such party a reason¬ 
able time within which to have tho award annulled by the competent tribunal 

Article 4 

Tho party relying upon an award or claiming its enforcement must supply, m 

particular orlirml awa rd or a copy thereof duly authenticated according to tho 

1 ' requirements of tho law of the country m which it was made , 

<*> 

(3) W h®^ 0 ^^in^ Arthd o* "lVpara^raph W.C been 

a i . ward and of tho other documents mentioned in the Article into 

A translation of the coun try where the award is sought to bo relied upon may be 

the official translation must fc>e certified correct by a diplomatic or consular agent 

demanded, buch ti t seeks to rely upoIX the award belongs or by a 

sworn of the country whSro tho award is sought to be relied upon. 

Article 5 

• • 0 -c ii in nliove Articles shall not deprive any interested party of tho 

• ilw . himself of an arbitral award in tho manner and to tho extent allowed 

'bf «,°oTaw county wJ-r.. *w«l is sought to bo relied 

u P on ' Article 6 ... 

* fWuontimi annlies onlv to arbitral awards mado aftc-r the coming into 
foreg o! ?hc S Protocol on Arbitration Clauses, opened ot Geneva on September 24th, 1B23. 
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Article 7 

The present Convention, which will remain open to the signature of all the signatories 
of the Protocol of 1923 on Arbitration Clauses, shall bo ratified. 

It may be ratified only on behalf of those Members of the Loague of Isations and non- 
Membor States on whoso behalf the Protocol of 1923 shall have been ratified. 

Ratifications shall be deposited as soon as possible with the Secretary-General of the 
League of Nations, who will notify such deposit to all the signatories. 

Article 8 

The present Convention shall come into force three months after it shall have ratified 
on behalf of two High Contracting Parties. Thereafter, it shall take effect, m the case of 
each High Contracting Party, three months after the deposit of the ratification on its 
behalf with the Secrotary-General of the League of Nations. 

Article 9 


The present Convention may bo denounced on behalf of any Member of the League 
or non-Member State. Denunciation shall be notified in writing to the Secretary-General 
of the League of Nations, who will immediately send a copy thereof certified to be in 
conformity with the notification, to all the other Contracting Parties, at the same time 

informing them of the date on which he received it. . _ . .. 

The denunciation shall come into force only m respect of the High Contracting Party 
which shall have notified it and one year after such notification shall have reached tho 

Kerrotarv-General of* t»ho League of Nations. , . 

The denunciation of tho Protocol on Arbitration Clauses shall entail, ipso facto , the 

denunciation of tlio present Convention. 

Article 10 

The present Convention does not apply to the Colonies, Protectorates or territories 
under suzerainty or mandate of any High Contracting Party unless they are specially 

m °Tho n appUcation of this Convention to one or more of such Colonies, Protectorates or 
territories to which tho Protocol on Arbitration Clauses, opened at Geneva on September, 
04 th 1923 applies can bo effected at. any time by means of a declaration addressed to tho 
Soerotarv-Goneral of tho Legue of Nations by one of the High Contracting Parties. 

Such declaration shall take effect three monfches after tho deposit thoreot. 

Tho High Contracting Parties can at any time denounco the Convention for all or any 
or the Colonics, Protectorates or territories referred to above. Article 9 hereof applies to 

such denunciation. 

A RTIf I.K 1 I 


A certified copy of the present Convention shall bo transmitted by tho Secretary- 
General of the League of Nations to every Member of tho League of Nations and to every 
non-Member State which signs the same. 
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Arbitration*. 


1. Tho law as regards arbitration may be said to consist of tho Second Schedule of tho 
Civil Procedure Codo and tho Indian Arbitrasion Act of 1899. Tho provisions of tho 
Second Schedule to the Code are substantially the same as certain soctions in the Code of 
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1882. The note made by the Special Committee over which Sir Erie Richards presided in 
1907 was as follows :— ,• 

“We are of opininn that the best course would undoubtedly be to eliminate from the 
Code all the clauses as to arbitration and insert therein a new and comprehensive Arbitra¬ 
tion Act. There are perhaps difficulties as to this at present. We have determined, 
therefore, to leave the arbitration clauses much as they are in the present Code ; but we 
have placed them in a Schedule in the hope that at no distant date they may be transfer¬ 
red into a comprehensive Arbitrati5n Act.” 

That this hope has not been fulfilled, although sixteen years have elapsed, is certainly 
a pity, but it is important to observe that what is required is not so much that the 
whole of the law, on this subject, should be put into one act, as that the law should bo 
made more workable. 


2. The importance, especially in commercial matters, of a prompt and workman-like 
system of arbitration requires little emphasis in a report such as this, in which the law’s 
delays are the main subject-matter. The fact that a debtor can postpone judgment or 
execution for a very long time by taking advantage of elaborate procedure and congeston 
in our courts, is not merely to be regarded as giving rise to injustice in an individual case 
or cases, but must be viewed as a genera' source of risk, and expense whiich has to be 
provided for out of the gross profits of every trade affected. In so far as an arbitration 
system may be made prompt and effective, the public can expect to get its goods cheaper. 
In so far as the enforcement of contracts for the sale and purchase of goods is uncertain 
dilatory and expensive, the public, when it buys, must expect to have included in the 
price a certain some as premium, or as reserve, against this from or risk.. Whether, 
without somo system of arbitration, business would be possible or not, ceteris pribus it 
would not be possible at the present levels of prices. It is. therefore, in the mtereet of 
the Indian consumor, as well as in the interest of persons engaged in commerce, that 
Indian trade should have the advantage of a workman-like system or commercial arbitra- 

In the buying and soiling of goods there is alwaye a special necessity for arbitration. So 
far as tho ordinary law goes any variation between the goods tendered and the contract 
description entitles the buyer to reject. In foreign trade espoacially rejection of goods 
is a serious matter. Accordingly in many trades the usual form of contract provides that 
even if the goods should fail in some reasons to satisfy the contract description, an arbi¬ 
trator or arbitrators may nevertheless require the buyer to accept the goods subject 
to an allowance. This is a very important stipulation from a seller’s point of view. 

3. A main feature of our Arbitration Law is that we have two systems—one for 
mofussil India, and the other applicable to centres of trade and commerce—chiefly the 
Presidency towns. This double system applies, however, only to arbitration that are 
carried out independently of any suit for proceeding in a law Court and to the enforce¬ 
ment of awards made in such arbitrations. When partios have once gone to law and a 
question arises of taking the decision of the matter in dispute out of the hands of the 
court and giving it to on arbitrator or arbitrators chosen by the parties, tho law applicable 
to this process is substantially the same for the whole of India. Tho first and broadest 
question, is whether as regards arbitration which are carried on, are agreed to be carried 
independently of any suit it is particablo to establish one and the same law for the whole 
of India,—that is, for the mofussil, as well as for the commercial towns. If so, it would 
seem that tho Indian Arbitration Act, which applies to towns, wouldRequire, p ^ h 
modifications, to be oxtonded to the mofussil. superseding in this respect certain provi¬ 
sions in tho Second Schedule of the Code. It would certainly not be 

Bombay or Karachi, to revert to the rud imentary provisions of the Second Schedule ef 

the Code. The project of oxtonding the principles of the Act of 189 ^ idn^Ttho 

is as old as the Act itself. So far the weight of opinion has always been against the 

proposal. 


Arbitration under a submission . 

4 The Indian Arbitration Act of 1899 though technically it extends to tho whole of 
British India, was expressed to apply of its own force only in cases where, if the subject- 
matter submitted to arbitration were the subject of a suit, the suit could, whether with 
leave or otherwise, be instituted in a Presidency town. By s. 2, however. Local Govern¬ 
ments with the previous sanction of the Governor-General in Council were empowered by 
notification to declare the Act to bo applicable in any other local area as if it were a pre¬ 
sidency town Since 1920 the sanction of the Governor-General in Council has not been 
necessary. The Act was immediately applied to Karachi ( 1899 ) Thereafter it was applied 
but on certain special terms to Delhi (1909). to Cawnpore (1912), and to Amritsar (1915). 
Tho Go\ ernment of India was apparently of opinion that the Act of 1899 was not entirely 
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suitable for every variety of arbitration proceedings in such town as these. It would only 
sanction the application of the Act in these mofussil centres on condition that merchants 
should not come under its terms unless they had agreed to go to arbitration under the 
Act The Act accordingly applies only “to written agreements, submissions or references 
thereon in which the parties expressly declare that it should apply (if. Punjab Act 1 of 
Slin in l. ko manner by the United Provinces Ant 1 of 1912 it U enacted by section 2 
that for the purposes of the Indian Arbitration Act, 1899 and notw.thatand.ng anything 
to the contrary in the definition of the word • submission as given m section 4 (*>) of that 
Act “submission” shall mean a written agreement to submit present or future differences 
fo arbHr~irs lli.de. the Indian Arbitration Act, 1S99. whether an arbitrator >s named 

therein or not. 

Recently (March 1923) the Act has been extended by the Madras Government to 
Tuticorin. 

5 Under the Indian Arbitration Act, the scheme of arbitration law is roughly this— 

that if parties have made in writing on agreement to refer, then, upon dispute arising, one 

cartv may require the other to comply with his agreement ; to appoint, or concur ,n 
party may requ umpire ; to lay the dispute before the arbitrator, or arbitra- 

.fecUion^he awardfXn made, Ls only be filed m Court by the arbitrator 
Jnorder that it may become capablo of being carried into execution as though it were a 
decree 1 If one party to a submission refuses to appoint an arbitrator, or refuses to come 
decroe. It one p' y a , when established the system broadly speaking is that the 

before the arbitration t “ ation m ay have the arbitration carried on ex parte, and the 

party fisting p Under this system if any question arises as to the valid- 

r t v a o r toff-t^isdiction of the arbitrates, or as to the regularity of the 

ity of the objecting has various courses open. One is to iry by obtaining an 

proceedings the P £ arbitration proceedings from taking place, or from being brought 
injunction to preven t! b t^ wait th £ award is made, and then apply to the court 

ft'wavd set aside or declared to be void. There is, however, a third course 
to have the' awai‘ “ b much reS orted to by parties who desire to defeat an agree- 

which m recent 1 ^ institute a suit about the matter in dispute— usually a suit for 

ment to 1 ” omo sort—the object being that as the matters in difference are thus 

a declaration of G f law, arbitration proceedings will become fruitless, or will, at 

brought befoie ' ,^ ‘ fo r many months until some questions of procedure are settled 
least have to n . p n] Ano Uior form of procedure, much affected of late, is to wait 

at first mstancc oi PP t in ( . XOC ution by transfer to some mofussil Court for the 

until the ftwti d • launch a suit in the mofussil asking for an injunction to restrain the 
purpose, and then ‘‘, ti e . g ., to the effect that the submission was obtained by 

Z‘ arhUrator mi^d«c,o g a himself. and .Hat the award is not .finding on the 

plaintiff. __ .. , 

_ m the Indian Arbitration Act of 1899 is, in many cases, utterly m- 

0. The scliom ™ ^ , son> wbo h as no defence to a just claim, who has agreed to 

effective in tin s n. arbi ? rttt ion. and against, whom an award has been made in terms 
refer all such mot tor. , , defv the other party, not for months only, but for 

of his or ot]i ] or c f tho methods above referred to. In all the courts, which 

years, by means ot Acfc of l8 99, the ad vantages of arbitration can tor practical pur- 

hnve to )l ' ; * bringing a suit to set aside the award ns distinct from an application 

poses be >»bolish y , to tho rules of most High Courts applications under the Act 

are more or fess summary, and are intended to be disposed of with certain promptitude. 

Se iomr however as tho plaintiff takes cave to raise some question affecting the validity 
So ong, is sottlod law that ho is entitled to proceed by way of suit. There 

? f VfT fence of opb ion as to whether it would be open to him to bring a suit merely for 
the ‘purpose of raising an objection of the typo contemplated by section 14 of tho Act. e.g 
the pui i>oh arbitrator; and there is also room for difference of opinion as to 

dntbt mieli a question can bo agitated in a suit, provided that the suit raises other 
whoth ‘ t in ,, t j,(. validity of tho submission. Tho ono safeguard to be described 

UTthoVct against tho action of a party desirous of defeating an agreement to refer is tho 
m-ovision that the award, when held, shall bo capable of execution as though it wore a 
decree Vocordingly it is in the power of any Court staying execution under tho award 
or nrohibit ine the plaint iff from carry ing the execution, t o require the part y against whom 
the award lias been pronounced to give security in cash, if nocossary. as a condition 
dour i vine the plaintiff of his prima faicc right to execute the award. For ono reason or 
another the courts in India do not appear to succeed m utilizing this weapon with 
sufficient effectiveness to put an end oven to impudent attempts to dofeat and delay just 

claims upon awards. 
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7. In the city of Karachi, the seherae of the Indian Arbitration Act would appear to 
break down more constantly and in more striking fashion than in any of the Presideney 
towns. Merchants in Karachi do a great deal of business with the Punjab ; commercially 
speaking the Punjab is the hinter land of Karachi. In a’most every trade the common 
form of contract employed contains a submission clause. It has happened, owing in recent 
years to being made in favour of the Karachi merchant, and against the up-country dealer. 
Until comparatvely recently the stafeguard to which we have referred—namely the fact 
that the award, when filed, is under the Act capable of execution at once as though it 
were a decree—was entirely overthrown by certain rules of the Judicial Commissioner’s 
Court. By these rules notices were issued to the parties , the party against whom the 
award was made was invited to take objections, and a more or les protracted litigation 
was embarked upon the question whether or not the award should “stand filed.” Apart 
from such proceedings, subordinate Judges in the Punjab, are readily induced to grant 
interim injunctions, frequently ex par'.e, restraining the execution of awards. This injunc¬ 
tions, however misconceived, can be relied upon to occupy many months before being 
ultimately discharged. We have been assured that, from the Karachi merchant’s point 
of view, it would appear possible to have the execution of an award delayed almost 
indefinitely by proceeding from one court to another in the Punjab, obtaining injunctions, 
the discharge of each of which would involve much time and in some cases would neces¬ 
sitate report to the High Court at Lahore. 

8 . Particular instances of protracted litigation arising out of agreements to refer may 
be given to show the reality of the evil. Wo may first take the case which resulted in a 
ruling of the High Court of Lahore, reported in I.L.R. 3 Lah. 226. Messrs. Jai Narain 
Babu Lai apparently carried on business as piece-goods merchants at Karachi, with 
branches at Amritsar and Delhi. They would seem to have sold piece-goods under written 
contracts which contain an arbitration clause, providing for a reference to arbitration by 
two European merchants of Karachi. In 1918, before the Armistice, they entered into 
several forward contracts with certain Delhi merchants, for the sale of piece-goods to be 
supplied in the begining of 1919. After the Armistice in November, 1918, the piece-goods 
market fell very heavily. The buyers declared to take delivery of the goods pleading that 
they were induced by fraud to enter into the contracts, and that the goods tendered were 
not of proper shipment, and were otherwise in disconformity with the contract. In April 

or May, 1919, the sellors called upon the different buyers to refer the dispute to arbitra¬ 
tion. It is to the ■proceedings that ensued upon this tint we desire to rail attention. Tho 
Delhi buyers filed suits in Delhi for a declaration that the contracts wore not binding on 
them, and for an injunction restraining Messrs. Jai Narain Babu Lai from going to arbitra¬ 
tion. On the 9th October, 1919, the District Judge of Delhi, granted temporary injunctions 
against Messrs. Jai Narain Babu Lai. These injunctions were discharged by Mr Justice 
Abdul Raoof on tho 23rd of December, 1919 [ Vide 54 l.C. 546]. But pending an appeal 
against his decision under the Letters Patent, temporary injunctions wore again issued by 
the Lahore High Court which were discharged on the 23rd of February, 1920. by a Bench 
consisting of Sir Shadi Dal and Mr. Justi :e M irtinue [ Vide 55 I. C. 409]. Pending appeal 
against the interlocutory orders, the plaints filed by the Delhi merchants were returned 
to them for making certain amendments and were readmitted in May, 1920 as suits of 1920. 
These suits were dismissed on the 13th October, 1920 on the ground that the plaintiffs 
had no cause of action at that stage, and in the event of awards being passed against 
them tho Delhi merchants could thon come to court to set them aside. The Delhi mer¬ 
chants appealed against the decision of the subordinate Judge dismissing their suits. 
There was delay in serving Messrs. Jai Narain Babu Lai and the disposal of tho appeals 
hung for a long time. 

After the discharge of the injunctions by the Lahore High Court, Messrs. Jai Narain 
Babu Lai served fresh notices on the Delhi merchants calling upon them to appoint their 
arbitrators. Some of them did so under protest. The arbitrators passed their awards in 
January. 1921. The Delhi merchants thereupon filed fresh suits for a declaration and in¬ 
junction, inter alia claiming to have tho awards set aside on the ground that the arbitra¬ 
tors had no jurisdiction to proceed with the matters in dispute pending the disposal of the 
appeals filed in the first set of suits. They also filed objections to the awards in the 
Karachi Court and applied that the hearing of the objections be stayed under secction 10 
of the Civil Procedure Code pending the disposal of the second set of suits filed by them m 
the Delhi Court. Under the rules then in force in the Judicial Commissioner s Court at 
Karachi no award could be executed as a decree pending the disposal of objections to the 
award. Tho applications for stay was disallowed. Revision applications against this 
decision wore subsequently dropped. In the mean time the buyers expedited the disposal 
of the second set of suits in the Delhi Court and obtained a decision in their favour setting 
aside the awards on the preliminary point that the arbitrators were fundi officio during 
the pendenev of the appeals in the first set of suits. The Punjab High Court reserved this 
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finding and remanded the suits tor disposal on the merits { Vide I,L.R. 3 Lah. 

The objections to the award were then provided with in Karachi and were disallowe 

27th June, 1922, revision applications against the decision of the Karachi Court were also 

disallowed. Though the awards could then bo enforced as decrees, Messrs. Jai Naram 

Babu Lai had still to fight the Delhi suits on the merits and though they may have been 
able to plead in the Deihi Court that the decision of the Karachi Court was binding, there 
was still plenty of scope for further delay in the Delhi Court and they .^ ^nr. ly 
compromised the matter. So far as we are concerned the buyers may or may not have had 
an excellent case for contesting their liability to go to arbitration, but the possibility ot 
such a claim of proceedings as is above set out is in itself proof that our arbitiation law 

is ineffective. 

9. Further illustration may be given of tlio manner in which arbitration clauses can 
be rendered nugatory by the misuse of the principle laid down m the woU-known tngliBh 
case. Dole man v. OsJtt Corporation (1912). 3 K. B. 257, namely that arbitrators conn^ 

proceed to decide a dispute if there is a suit pending about the same dispute, unless^stay 
of the suit has been obtained from t he court in order that tho arbitratois o 

the matter. It is not uncommon for debtors to institute suits m the Pun ab m ilensofe of 
the same matter as in the subject-matter of arbitration in Karachi. App 

of such suits take a very long time. In certain cases suits tor accounts were hied up 
country against tho Kanichi claimants in arbitration. The Karachi claimants applied to 
thoumcountury Court for stay under section 19 of tho Indian Arbitration Act and procee¬ 
ded with arbitration. On the awards being filed in tho Judicial Comissioners Court at 
Karachi they wore sot aside on the principle above mentioned, but on appeal tho awards 
were ordered‘to be taken off the file and to be represented to the court m the event of th 
stav application being granted (vide 17 Sind Law Reporter, page -2o). Wo vveie infoimod, 
when af Kamchi, that it somtimes takes from two to three years in up-country courts to 
have an application under section 19 finally disposed of. It is not uncommon foi tho up- 
country suits to ho filed after tho arbitrators have entered on tho reference and just® day 
<>.• twohnforo thev m vke their award. Thus in tho Karachi case numbered J. Mis. No. 

of 1M1 the reference to arbitration is dated 29th April, 1921, tlio award is the I8tli 
Slav 1921 1 and the suit is the 14th May, 1921. The effect of such tactics is frequently to 
oblige 1 claimants to sottle for a much smaller sum than to which they arc entitled. 

1(1 The Associated Chamber of Commerce discussed tho question of arbitration at a 
rv‘ n t >r mjoq ;V ncl uri*cd upon Government that steps should be taken to put 

ofiii*Iml ia* intot'lnore satisfactory state. Wo observe that Mr R. 8. 

R wri-house of the Karachi Chamber was of opinion, first, that the provisions of section lo. 
Backhouse ot the 1 d bo iug filed shall bo enforceable as if it were a decree. 

to thoefLc U at t l provision should bo made in tho Indian Arbitrtion 

is made by paragraph 17 of tho Schedule to the Codo-namoly 

fhat “he elafming arbitration may apply to tho court, and tho court after giving 

that tne pai by b -oncorned may make an order of reference jf the agreement to 

notice o 1 . valid Mr. Backhouse pointed out very forcibly certain ot tho defects 

r ? f ?. r 'TiTn n Vrlfitration Act in particular tho failure to provide a right of appeal in 
of the V 1 . 1 *^i l -^the Presidency tows. Ho also called attention to such 

D EiovaI Datt Ramiriehna Dus, 1 L. R. 50 Cul, 81. and tho case 

aYroadv < i'efii"rre*d^ , to^a/"*Varaf n Liuba LU v. Jamal 1. L. R. 3 Lahore, 296, which seem to 

permit unlimited right of suit about awards. 

1 j Wo have been furnished with a copy of a draft Bill to consolidate and amend the 
i ll *i • ' nrbit ration in British India, prepared by Mr. Harchandrai \ ishandas, of 

Karachi Apart from minor amendments of the law and from the fact that tho whole law 
..1'.;,!, is .mended to bo incorporated into one Act, tho general intention of tho 
m tho principles of the Indian Arbitration Act of 1890 to tho 

I * i n i: . m'\kiu* r however cor lit in modilicut ions seoiu to be (l) tlmt an award may 
bo“enfo/cid as“doc!eu but ouly by leave of the cur.. such leave to b. obtainable only 
•Wfto. lai.so of a certain t.mo in order that an application to set aside, modify or remit 
11.0 award may bo made meanwhile ; (2) that no suit should he to contest tho validity 
,f ,w submission or award on any ground other than fraud ; and (3) that no award should 
he deemed to bo invalid by reason only of its being based on a reference which amongst 
other matters, includes the subject-matter ot a pending suit or proceeding. 

T* On the whole, we think experience shows that arbitration is nn extraordinary 
ineffective device in the absence of a fairly high degree of honesty in the parties. If tho 
result of a submission clause is that one party to defeat the arbitration will always allege 
fraud or misconduct of the arbitrator, or something else, no provision of the law will 
ever succeed in securing a quick settlement of disputes. Tho simple fact seems to be that 
tho moro carefully the law bo amended tho more ingenuity will bo applied in making 
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allegations of a kind which courts of law cannot refuse to investigate at length.^We doubt 
whether mofussil India is ready for, or requires, a system of arbitration any more ela¬ 
borate than is provided for by the Second Schedule. We would recommend rather that 
the law, under the Indian Arbitration Act, should be made more drastic and effectual, 
than that it should be extended. 

13. What seems to be most required is that in the case of every arbitration one court 
and one only should be the forum in which all questions relating to the validity of the 
award should be finally determined. It is, we think, necessary to require all persons, who 
desire to challenge awards made by arbitrators in Presidency towns and other commercial 
centres, to bring their proceedings in the court of the town. There seems to be no hard¬ 
ship, whatsoever, in saying that people who have agreed to arbitrate, e.g ., in Karachi 
should litigate about the arbitration in Karachi. Under section 2 of the Act of 1899 a 
submission may come under the Act or under Schedule II of the Code according as a suit 
would lie, or would not lie, in a Presidency town. This depends on various accidental 
circumstances, e,g., if one party out of many lives in the Presidency town, or if one part 
of the cause of action occurs in the Presidency town. We think that it should be open to 
parties to state in their submission clause that the refornce is to be under the Act, and 
that all proceedings are to be taken, e. ? ., in Karachi or in some particular Presidency 
town or commercial centre to which the Act applies. When an arbitration has been held 
or is being held under such a clause the law should require all questions to be determined 
bv the court of the town whether the factum and validity of the submission be challenged 
or not. Such a rule is not more open to abuse than many others which work well in 


praotice. 

14. We think also that the practice of granting to restrain arbitration proceedings is 
one that might with advantage be totally prohibited. As wo understand the law such 
injunctions should never bo granted to a party whose case is that he never entered into 
an agreement to refer, but should be granted only in very special cases where there is an 
agreement to refer but the plaintiff claims that it relates, to a matter in respect of which 

there is some equity 

Such cases are extremely rare and there is no hardship, in our opin on, in refusing such 
injunctions in any case—still less in confining the right to grant such injunctions to courts 
of Presidency towns, or other commercial centres. 

15 Wo see no reason why a provision on the lines of paragrape 17 of the Second Sche¬ 
dule should not bo made applicable to arbitrations under the Indian Arbitration Act : pro¬ 
vided always that this provision is purely facultative, and is not in any way intended to 
require persons claiming arbitration to apply to the Court in the first place to enforce tho 

agreement to refer. 

16 We are against the suggestion that the award should not be enforceable the 
moment it is filed. This we regard a very valuable improvement upon English practice 
And tho only thing that has made arbitration in India m any degree effective. We have 
no evidence'* whatever of abuse of this provision and though it is open to be abused we see 

no grounds for repealing it. 

17 We are also against the suggestion that the arbitrators should be compellable by 
tho court to stato a case, as this would, in India, be sure to lead to wide and gross abnse. 

IS In our judgment no amendment of the law will effect very much for the benefit of 
trade unless in those centres, to which the Indian Arbitration Act at present applies, 
there is provided a summary method of disposing of objections to awards, as wo 11 as a 
provision which will be effective to prevent the interference of any other court. We 
think that every court acting under the Indian Arbitration. Act, should be empowered to 
roauire all applications to set aside awards, on whatsoever grounds, to be made by 
motion on affidavit evidence, it being open to the court, if it thinks necessary (e.g., m .a 
case where allegations of fraud are made) to give facilities for oral evidence, and for d is- 
coverv and to require particulars from each party of his allegations. In an ordinary 
Hieh Court, with an Original Side there is nothing to prevent a Judge disposing of a 
rnntion under tho Indian Arbitration Act as carefully and as thoroughly as though he 
were trvinK a suit, with the aid of discovery or oral evidence as necessary. To provide 
that an allegation of fraud will entitle the plaintiff to proceed by the more elaborate 
method of a suit is merely to invite plaintiffs to couple allegations of fraud with any other 

case that they may have. 

19 We have ascertained that since the meeting of the Associated Chambers of 
Commerce in December, 1923, the Government of India in the Legislative Department have 

vestigation of the points of d.fflculty presented by the eststmg law A few of 
the more important points on which the law requires to be amended, or defined, 
noted here. In a case arising in Cawnpore, or Amritsar, z.e a commercial centre to whicn 
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the Indian Arbitration Act has been applied, but which has not got a Chartered High 
Court, it should be provided that an order confirming or setting aside an award is to bo 
subject to one appeal, and one only. Wo agree that the principle of Dole?nun v - Ossete 
Corporation (1012) 3 K. B. 257, should be reconsidered: the mere filing of a suit should 
not of itself interrupt an arbitration (cf I.L.R. 3 Lab 298 at 307). The effect of devolution 
of the rights of a party to a submission should be declared particularly as regards official 
assignees, or official receiver* in insolvency. A period of limitation should be provnled for 
motions to take an award off the file or to set aside the award on whatsoever giounds. 
Provision should be made enabling witnesses to be summoned befoio arbitrators and 
enabling commissions to be issued to examine witnesses for the purpose of an arbitiation. 

II. 

Arbitration in a Suit. 

20 As regards arbitrations in suits, tlio chief question which requires attent ion is the 

question whether it is advisable to permit parties to a su.t referring 1 V? ,r f t p‘o P Soc!nd 
arbitration otherwise than by the procedure provided by iU tic es i—16 of the bocond 
Schedule to the Code. Whether the language ot the Second Schedule or of .sect ion 8.) of the 
Code amounts to a prohibition of arbitration in suits otherwise than by the moans des¬ 
cribed on the Schedule is a matter upon which judicial opi nion l * 1 *Y^ d .; T 
Court of Bombay in Manilal Mottlal v. Gokuldas Moolit , I.L.R. 4 » Bombay -45, has held 
couit or nomovky without any order as required by the Second Schodulo, may 

be Jnforced as^mljustmeAt of tlm suit imlor Order 1 23, ru.o 3. We consider that it 
woSki be advantageous if all arbitrations in suits, except as provided by the Second 
Schedule! were made void; the awards should only be recorded as adjustments of the 
suits when the court, is asked to do so by all the parties. 

21 It sometimes happens that the matters in difference in a pending suit, together 

with other matters connected therewith, can most conveniently be disposed ot by arbitra- 
with othci Second Schedule it would seem to be impossible to have any arbitration 

in a suit wherein the award should validly extend to other matters. W o see no reason 
why other matter* should not, by consent of all concerned, be ...eluded m such on orb.tro- 
Z “l events by the leave of the Court. Wo think, moreover, that this kind of 

nv..,, when leave of the court has not boon obtained, should he regarded as one 
^Ct ch’tho cou t necd not givo effect. In other wo.xls. wo think that the court should 
have the power to grant the necessary leave ex parte. Provisions will bo necessary m such 
cases and .s also necessary as regards adjustments which comprise matters not in suit, to 
make clear that the Registration and Stamp Acts aic not deft nted. 

o.> it would appear that an order sotting aside an award under paragraph 15 of the 

Second Schedule to the Code may result in unlimited litigation notwithstanding the 
mcobu ovii . .... sub-section (-) of the Code. The summary given below of pro¬ 

ceed ingTwhich arose out of an order of the Munsif of Futehpur imho Cawnporc judgeship 

^Vvorth Theliti^td^wm &!— 

tmees f °that an arbitrator who had been given time till 30th January, 1918, filed h,s award 
rTthl 'll ct The correctness of the order setting aside this award as made out of time was 
canvassed on appeal from the Munsiff’s decree in the suit. The case has taken oven years 
«mi ?« now before the High Court of Allahabad. The caso is notunins tructivo as regards 
some of thepoints dislusscd in the chapters of this ropirt which deal directly with 

17 th*August, 1917-Suit instituted (No. 43S of 1917). 

5th September, 1917—Written statement filed by defendant. 

13th December, 1917—Case referred to arbitration. 

T,mimrv 1‘J18— Older extending time for filing award : “Tlio arbitrator should tilo 
lot his award before the 31st January, 1918, Case to bo brought, forward on 31st 

31st Janu!r/ 'vSl8 —Award made and filed— deeveoing the suit in toto in plaintiff’s favour, 
•’nd February, 1918—Defendant’s objection that the award had boon made beyond time by 
one day, and should be sot aside. 

1 st March 1918_Munsif allowed objection, set aside award and (ixod 22nd March, 1918, 

for trial. 

22nd March, 1918—Trial, evidence recorded. 

°5th March, 1918—Judgment delivered—plaintiff and defendant held joint-owners in equal 
share*. 

22nd April, 1918. and 29th April, 1918—Appeal and cross-appeal by both parties to the 
District Judge at Cawnpore who tronsfered them to subordinate Judge. 
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I4th June, 1918—Plaintiff’s appeal allowed, defendant’s appeal dismissed on the ground 
that the award had been made within time and should not have been set aside. 
Decree passed in favour oj the plaintiff in accordance with the award. 

Appeal by the defendant against the two decrees of the lower appellate Court. 

loth July, 1918—Second appeals (Nos. 910 and 911 of 1918) in the High Court by the defen¬ 
dant against the two decrees of the lower appellate court. 

4tli January, 1912—Both second appeals heard by a single Judge and dismissed - 
30th March, 1921—Letters Patent appeals (Nos. 21 and 22 of 1922) filed. 

Oth July, 1922—Letters Patent appeals allowed—Order of the Munsif setting aside the 
award restored, and the case remitted to the lower appellate court. 

Gth November, 1922—Letter of the Registrar to the subordinate Judge, Cawnpore, return¬ 
ing records af the case. 

12th May, 1923—Case heard by tlxe subordinate Judge on the merits, and judgement of the 
Munsif affirmed—Appeal and cross-appeal dismissed. 

29tli November, 1923—Second appeal (No. 1591 of 1923) filed by the plaintiff. (Delay in 
filing the appeal was probably due to the intervention of the long vacation). 

3rd January, 1924—Hearing under Order 41, rule 11, Civil Proceduro Code ; appeal 
admitted. 

It would seoin necessary to provide that an order sotting aside an award and supersed- 
ing an arbitration should not b© impeached in an appeal from the decree. 

23. An important question as to which we consider that the law might well be clearer 
is the quostion of the extent to which a court should be expected or required to interfere 
with the arbitrator’s conduct of an arbitration between the date of the order of reference 
and the date limited for filing the award. Sometimes complaints are made to the court of 
the conduct of the arbitrator during this period. It seems to us that if long periods are 
not limited for (ho filing of the award it would be as well to jjrescribe that attacks upon 
the conduct of the arbitrator should not be entertained except upon the question whether 
the time should bo further extended, or after the award has been made. 

24. Some llagrant cases occur where there are two arbitrators each appointed by one 
side. Some times defendant’s arbitrator will withdraw from the case just before the time 
comes to make the award and after many proceedings have boen taken before himself and 
his colleague. Even if the court has power to appoint another arbitraton such tactics will 
in gencriTl produce extreme delay. Apart altogether from cases where the defendant’s 
arbitrator is not playing fair, wo havo been given particulars of cases sent to arbitration 
under tho Socond Schedule where for one reason or another the delay has been uncon¬ 
scionable. After time has been given on one or two occasions the court is apt to grant 
further extensions of time rather than to have all the cost and expense already incurred 
before the arbitrators thrown away. Sometimes in tho end tho reference has to be super- 
seeded. Somotimes also the award lias in tho end to be set aside. In such cases the cases 
has to commence rfc mopo many months after it m ght havo been heard originally by the 
court itself. No rules or law can be suggested by us to obviate entirely this type of 
disaster. All that can be done when such cases are noticed by a district Judge or High 
Court Judgo at the time of inspection or in the course of a scrutiny of statements of delay 
is to "ivo such critisim and such advice as regards the handling of these cases as may tend 
to assist the judge to maintain a stricter control. The ono weapon of any effectiveness 
which tho court has in its power to limit tho time for the making ot the award. 

25. Under paragraph 20 of Schedule II of the Civil Procedure Code where any matter 
has been referred to arbit ration without tho intervention of a court;, and on award has 
lias been made thereon, any person interested in the award may apply to any court having 
jurisdiction over the subject-matter of the award that the award be filed in court. The 
application shall be numbered and registered as a suit between the applicant as plan- 
tiff and the other parties as defendants. The court shall direct notice to bo given to the 
parties to the arbitration, other than the applicant, requiring them to show cause within a 
time specified why tho award should not be filed. After such notice, according to para¬ 
graph 21, where tho court is satisfied that the matter has been referred to arbitration and 
that, ail award has been made thereon and where no ground such c.s is mentioned or referred 
to in paragraph 14 <,r ]x.)\.gruj>h 15 is proved, the court shall order tho award to be filed 
and shall proceed tc pronounce judgment according to the award. Upon the judgment so 
pronounced the decree shall follow. 

According to these provisions and to the decisions tlioroon, if there is any ground such 
as is mentioned in paragraph 14 or 15 is proved, the court has only one course open, 
namely, to dismiss the petition. It can either accept the award as it is or reject it alto- 
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gother. It, however, the arbitration had been in a suit or under an order of reference on 
an agreement to refer them, under paragraph 14, the court could have remitted the award 
or the matter referred to arbitration to the reconsideration of the same arbitrator or 
umpire upon snch terms as it might think fit. Moreover, it is not clear that the court 
acting under paragraph 20 can modify or correct tho award as it can do under paragraph 
12 in the case or aa award m vie in an arbitration through court. This is very hard on tho 
parties in whoso favour tho award is : It discourages reference to arbitration, and leads to 
unnocessiry litigition. It is now tho accepted opinion, that arbitration shhuld bo en¬ 
couraged as much as possible. It is therefore necessary that the court should have power 
oven in the case of reference to arbitration, without tho intervention of tho court, to exer¬ 
cise tho powers given in paragraphs 12 and 14 or tho Schedule. Both in tho original Bill 
6f 1001 and as it emerge I from the Sdoct Committoe in 1003, it was proviood that “for tho 
pnrposes of section 523 (corresponding to paragraph 21) the court shall have all the powers 
conferred and shall perform all tho duties imposed upon it by sections 510 to 522.” Section 
518 corresponds to tho present paragraph 12 and 520 corresponds to the present paragraph 
14. Probably this change was not carried out because tho Special Committee which sat 

to consider the Bill in 1007 thought., os we have been, that tho whole law or arbitration 

should be transferred to a soporato comprehensive Arbitration Act. It is, however, very 
desirable that the change contemplated in tho Bill of 1901, should bo made as early as 
possible, Most arbitrators are not professional lawyers and often made obvious mistakes 
of form which do not affect tho morits of their decision. 

20 There are a number of other amendments which might well bo made to the 
Second Schedule in points of detail. These, however, cannot usefully be discussed 
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Rules frmed under Section 44, Arbitration Act, 1940. 

By Different Htoh Courts. 

High Court of Judicature at Fort William in Bengal. 

(Original Side) 

.V oti/ication, dated, Calcutta the 19th August, 1940. 

APPENDIX NO. 14 

Rules under section 44 of the Arbitration Act. 11)4(1. 

It is ordered that with effect from the 1st day of September, 1940, tho following Rules 


Section 44 of tho Arbitration Act. 1940 (Original Side) ” 

Tho existing Rules contained in Chapter XX1II slml 1 continue in force with applica- 
tion to such References as woro pending on tho first .lay of July. 1940. and to applications 
and proceedings made under i ho Arbitration Act, 1940. between tho 1st day of .1 uly and 
tho 1st day of September, 1940. 

The officers and chapters mentioned in these Rules and Forms refer to officers of the 
Original Side, and chapters of tho Rules and Orders of tho Original side. 

1 AH applications, affidavits and proceedings under tho Act shall be instituted in tho 

matter of the Act, ami in the matter of Arbitration Agreement, or in the matter of tho 
Roforenco to arbitration in the suit as the <aso may ho. 

2 VI1 applicat ions under the Act shall, except us hereinafter otherwise provided, bo 
made to the Court on mot ion after notice to the parties affected thereby anti the provisions 
of Chapter XX shall, so far as tho same he npplicnhlo, apply to such applications. The 
person making tho applicat ion shall bo called the petit ioner, and any person served with 
notice thereof shall be called a respondent. 

9. An application under section 20 of of the Act shall be made by presenting before the 
Registrar or M istor a petition verified by ail affidavit, the petitioner being called the 
plaintiff, and the respondent, tho defendant (Form No. 1). 

A copy of the Arbitration Agreement shall bo filed with such petition and tho original 
arbitration agreement shall, if the saino be in tho possession of tho petitioner and tho pro¬ 
visions of Rule 9 of Chapter VII shall bo followed, so fur as the* same arc* applicable. Upon 
tho petition being pre=ontod as aforesaid tho Registrar or Master, where the papers are 
in orclor, shall file tho same and tho applioation shall he numbered and registered as a 
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suit. The notice required under section 20 (3) of ““requlr^ them tX&ftSZ 

S- “8-emorS should not be filed. Such notice shall 
be served by and at the expense of the petitioner (Foim No. 2). 

7 An application under section 21 or the Act shall be made by potion s.gned by the 
parties and verified by their affidavit or the affidavxt of one of them (Form - h 

th T‘ An application for issue or° StatST 

SZTxXXVI in regard t'o such, application and the fees and allowances payable to the 
persons so summoned shall be applicable thereto. 

to Si £«t^ of 

time shall be made to a judge. # „ . a . .j a j : n i. n 

roUe/ask eel'for, and shall specTfyfhe persons liable to bi affected thereby. 

9. Whore the Arbitrators or Umpire state a special case for ^“jLfomofa 

and shall at the timo give notico of such transmission of the partios. 

on,‘? a smrs 1 sss 

° r u e C U U p r on (F receip 1 J 0 of’such special case, notice under section 14 (3) of the Act shan be 

" r’Its r $!T thereon Sn'adate fixed’"n the 25&2S jg S -rveAy and at 
tho expense of such party or parties as the Registrar may direct (Form No. ). 

12. Tho opinion of the Court may bo filed by any party to of trans¬ 
order of reference, and an office copy thereof sha11 be t and shall from part 

mission to the Arbitrators or Umpire. Such office copy be added to and sn 

of tho Award. . . thereof 

13. Tho Arbitrators or Umpire shall forward the Award ora sigied p^e been 

(du y stamped) together with any depositions and Sectio/u (2) of the 

proved before t-hem or him when causing the same to be of awards in languages 

Act together with necessary Court Fees for filing (> n ^ trans^tton fees) under a 
other than English Rs. 2 for every folio of ninety words as translation ; 

sealed cover to the Registrar with a letter requesting that the Award be file . 

14. Where the provisions of the Act and of rule ^'section 14 (2) 

Registrar shall file tho Award and issue notice thereofJbol^ P" fc ^ ce judgment thereon 

of the Act intimating to them that the Court will pr , notice shall bo served by and at 

on a date to be fixed in the notice (Form No. 6). Such notice snail do 

the expense of such party or parties as the Registrar may direct. return- 

15. The noticos to be issued under the above rules 3, 11 an 8 
able before the Court hearing motions : 

Provided that where tho agreement rol ^°* a commercial notice fTshall be 

has been stated, or the a.ward has been mad [ . , - ts Such notices shall be served 

made returnable before the Court hearing com manner provided for service of 

not less than eight days before the returnable date m tne m i 

notices in Chapter VIII, so far as the same may be applicable. . . 

16. The provisions of Chapter XXXI shall, so fa. as they are applicable, apply to 

appeals under section 39 of tho Act. ,. . .. 'Pa'hle 

of 

fanes* of^acb"oaTe may roquimt’^ialtheredi^men^ioned, ° 
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Form No. 1. 

Application under section 20 of the Arbitration Act, 1040. 

IN TH E S Hlcn C 0 U*T OF JUDIO ATHKE AT C.W^UM IK BnNOA!.. 

Ordmary Original O-l^d.ctmn. ^ Act , l940 

and 

In the Matter of an Arbitration Agreement, 

• « . % J mr f" 1 \s • 


dated the 


place of 
place of 


19 


and 


day of 
Between 

A. B. (name, description and 

residence). Plaintiff 

and 

c D. (name, description and 
residence.). Defendant. 

The petition of A. B. abovonamed eheweth ^ f 

“ ^ssss, 

- “•—* - 

(State matter of difference.) 

2. Difference has arisen botvreon theagreement 1 appUes!° 

(state the nature of the difference) to Your petitioner, therefore, prays for an order 

that the said agreement bo filed. 

A. x>. 

Plaintiff's Attorney. f make oath 

(solemnly Affirm, end sny that Pa ' ngraP ’ 13 

of the foregoing petition are true to my knowledge 

Sworn (solemnly affirmed), etc. _ 

Form No. 2. 

Notice under section 20 ( 3 ) of the Arbitration Act, 1940. 

Suit No. of 19 - 

In THR H.on COtTRT OF JUDICATimK AT FO« W.LUAM IN BlSO.1. 

Ordinary Original Civil Jutisd.ction. 

(Title as in Forn> No. 1.) 


To 


C. D. 


19 


the defendant abovenamod, ^ 

Whereas the plaintiff abovonamed has on^^ an{ j re g; s torod as suit No. 
made an application which has tion agreement datod tho day of 

of 19 for an order that tho »™> tho plaintiff and you tho defendant be filed, you 

19 and entered into by an * Q f section 20 of tho Arbitration Act, 1940, boing 

Ire hereby required under »“£ 80 ct^ tho day of 19 

served with^thtsjiotiee^ t^o^app^ ^ shoW caU so why the said agreement should not bo fflod. 

Dated 19 Registrar 


Master 


Form No. 3. 

Avvlication for an order of reference under section 21 of the Arbitration Act, 1940. 

Suit No. ot . 

THE High Court of Judicature at Fort William in Bengal. 

I- ' Ordinary Original Civil Jurisdiction. 


H 
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In the Matter of the Arbitration Act, 1940 

and 

In the Matter of suit No. of 19 * 

A. B. 
v. 

C. D. 

(Title of Suit.) 

The petition of A. B. and C. D. abovenamed shewith 

1. This suit is instituted tor (state nature of claim). 

2. The matters in diff 3 rence between the parties are (state matters of dl ^ence). 

a TKrt T* 0 *titioners bein'* all tlie parties interested li&ve on tne y 

3. The petitioners oem*, an in the jurlsdiction aforesaid agreed (state, natureof 

agreement) that the matters in difference between them shall be. referre e^ar i 

tion of (n 1, description and place of residence of the arbitrator or the manner as to tne 

appointment of arbitrator agreed upon between the parties). 

difference be referred for determination to the arbi- 

trator abovenamed ; , , t 

(b) that the date within which the award is to be made be fixed. ^ B 

c! D*. 

(Verification and Jural as in Form No. 1.) 


Form No. 4. 

Section 13 (b) of the Arbitration Act , 1940. 

(Special Case.) ,_ 

In the High Court of Judicature at Fort William in Ben 

Ordinary Original ^vil Jurisdiction.^ Arbitration Agreemont , 

and 

In the Matter of an Arbitration Agreement, 

dated the day of • 

between e 

A. B. (name, description and place ot 

residence) 

and 

C. D. (name, description and place ot 
residence.) 

or 

In the Matter of Suit No. 

(Title of Sait) _ 

The following special case is stated for the opinion of the ' hs ) 

(state the facts concisely in numbered paragraphs.) 

The question of law for the opinion of the Court are : 

First, whether 

Secondly, whether „ 

Dated the day of P 

Y 

Arbitrators 


of 19 


Umpire 


Form No. 5. 

Notice under Section 14 {3) of thr Arbitration Act. 1940 
In the Court of Judicature at Fort \\ illiam in Benaal. 

Ordinary Original Civil Jurisdiction. 

Title as in Form No. 4.) 

. arbitrators have fnr the oninion of the Court a special 

Take notice that the n : has 

case, copy whereof is hereto annexed, and that the Court will proceed to pronounce . 

opinion thereon on the a y ° _ Registrar, 

D»ted this day of 
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Form No- 7. 

Notice under section 14 (2) of the Arbitration Act 
In the Court of Judicature at Fort William in Bengal. 

Ordinary Original Civil Jurisdiction. 

(Title as in Form No. 4.) 

Take notice that the Award of the Arbitrator appointed in the matter of the above 
Arbitration Agreement hftS this day been filed and that the Court will proceed to pro- 

Suit , f 29 

nounce judgment on such Award on the aay ° Registrar 

Dated this day of 1J - * 


Form No. 7. 

C ,T,V. Arbitration Act, 1940 

and 

In the Matter of an Arbitration Agreement, 

dated the day of 19 

Between 

A. B. (state name, description and place of 
residence) 

and 

C. D, (state name, description and place of 
residence.) 

or 

In the Matter of Suit No. of 19 

(Title of Suit.) 

Upon reading the petition of affirmed on th© day of 

verified by an affidavit of 1 v of 19 • anc * a not * ce dated the 

19 , and filed on the ooy f tho Sftitl petition and an affidavit of 

day ° f 19 ’ o S rp dT ser^e thereof n«™od on tho ^ Jay of 

ID , both filed on tll ° d of 19 , entered into by 

Arbitration Agreement dated the t And upon hooring counsel 

and between tho plaintiff and the d counsel for thn defendant it is ordered that the 

for the plaintiff and further ordered that following matters in difference 

said agreement bo filed. Ana ^ amoly> 

arising i n this Suit. _. 

‘specified in tho said Agreement 

(Stato matters >n differenco). Qr in Cftgo of difference of opinion between them 
bo referred for determination to h orcby appointed to bo umpire. And it is further 

to tho determination of /., ^ ma k 0 and submit their award in writing together 

ordered that the said nrlnt ato dod and exhibits filed before them on or before 

with all proceedings had, deposition rcco ^ > und in case of differenco of opinions 

the . , to tho award they shall forthwith give notice of such 

between the said ar J;^ ra jr who shft n m ako and submit his award in writing together 
difference to the said u I . gitions recorded and exhibits filed before him within tho 
with all proceedings had, p • And t bo partios are to bo at liberty to apply from 

dav of x 

time to time as they may have occasion. 

Witness, etc. Registrar 

Master 


Form No. 8. 

Order for appointment ej new Arbitrator or Umpire under seetion 8 (2) and 13 oj the 
' /rk J 11 Arbitration Act, llJIV. 

(Sumo title os in Form No. 7.) 

Uoon reading on tho part of (name of petitioner) a notice dated tho day of 

upon On™ his attorney or from the said 
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petitioner to respondent abovenamed and 

his attorney and an affidavit of of the due service thereof affirmed on the 

day of 19 > and an affidavit of affirmed 

on the day of 19 , all filed on the day of 

19 . And upon hearing counsel for the petitioner and counsel for 

the respondent : And whereas by an Arbitration Agreement dated the _ day of 19 

Order dated the day of 19 

(State terms of the agreement or order reference relating to the matter and faliure to 
appoint or death, refusal, etc., of arbitrator or umpire). It is ordered that Z be appointed 
in place of X deceased (or as the case may be) to act as arbitrator with Y, the surviving 

arbitrators under the said Agreement - Q1 . ^ bo appointed to act as Umpire. And it is 

Order 


further ordered that the award of the 


Arbitrators 


or before the 
Witness, etc. 


day ef 


Umpire 


be made and submitted in writing on 
19 

Registrar 


Master 


Form No. 9. 

Arbitration Agreement to submit present differences to single Arbitrator. 

In the Matter of the Arbitration Act, 1940. 

Whereas differences have arisen and are still subsisting between A. B. of and 

C. D. of concerning (state matters of difference.) 

Now, wo, the said parties A. B. and C. D., do hereby refer the said matters m difference 

to the award of X. Y. . _ 

(Signed) A, B. 

C. D. 


Form No. 10. 


Appointment of single arbitrator under agreement to refer future differences to ar&i/roJton. 

11 In the Matter of the Arbitration Act. 1940. 

Whereas by an agreement in writing, dated the day of 

and made between A. B. of and C. D. of '1 afbPtralor as 

that differences arising between the parties thereto should be referred to an arbitrator as 

therein mentioned ; 

And whereas differences within the moaning of the said provision have arisen and are 

still subisting between the said parties concerning. 

(State matters of difference.) 

Now, wo, the said A. B. and C. D., do hereby agree to refer the said matters in differ- 
ence to the award of X. Y. 

Dated the day of • (Signed) A. S. 

C. D. 

Form No. II. 

Award. 

(Title as in Form No, 4.) 

agreement in writing, dateed 

Whereas in pursuance of an orc £ or Q f reference made herein on 

and made 

___ between the abovenamed A. B. and 


day of 


19 


the following matters in difference 


C. D., the said A. B. and C. D., have referred to mo namely X. Y, the matters in difference 
between them concerning. 


(State matters in difference.) 

have been referred to me for determination. 
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Now, I, the said X. Y., having duly considered the matters submitted to me, do hereby 

make my award as follows :— 

1 award 

(1) that 

(2) that , \-vr -v 

Dated the day of 19 . 


BOMBAY HIGH COURT—APPELLATE SIDE RULES 

The Bom. Oovt . Gazette, March 27, 1941, Bart IV, c, pp. 388-93. 

No 1171 In exercise of of the powers conferred by section 44 of the Arbitration Act, 
1940 tX of 1940), the Honourable Chief Justice and Judges are pleased to make the 

following rules :— 

1 („) Save as hereinafter provided, all applications, affidavits.and proceedings under 

• ' ' the Act, shall be instituted in. the matter of the Act, and in the 

Title of application. ma tter of the Arbitration. . . ., 

(6) Application under Chapter IV of the Act shall be instituted in the suit or 

mo tterm "^rsoct’ion^fof the Act shall .^instituted in the suit which 

the a PP 1 '<r--rc 1 auo^ V ^:rsectiou 7 (2) of the Act shall be instituted in the matter of 
tho insolvency in which the ^ „‘f tt.o'Act’ shaft be°numborod und registered os 

regular'siit^ Other appl.cations under the Act shall be numbered and registered as 
Miscellaneous AppUcations r^u.rmg^udicial.en^utry^^ ^ ^ ^ c<Jurt and oll 

2. All applications u “"* [icatilona ‘ llal i bo made by petition and shall be presented in 

,, lea \ tv r» lie at ion the Suiuo manner as plaints or other applications to the Clerk of 
Mode ot application Court or to sucii oilier ollicer as tlio Court appomts m that 

behalf who shall cause them to bo registered and take such orders as are necessary from 

the providing , 0 divided into paragraphs numbered consecutively and shall 

3. Every petition s a|U a statement of facts relied on and the nature of the 

,, * fo rvf tvnfition relief asked for, and shall clearly specify tho persons liable to 

Contents of potitioi bo ut loctod thoreby. A copy of tho Arbitration agreement, the 

Special case or the Award relating to the petition, if any, whenever necessary shall be 

annexed thereto. 4 / a j \ r biliator or Umpire or any of tho parties to tho 

, Xw , xve1 arbitration may cause tho Award or a signed copy thereof to be 

l llmg of Award. filod m Court , Ul the manner prescribed m rulo Mo. 2. 

, v *i „ Award is filed by the Arbitrator or Umpire ho shall, together with 

( b) \\ hen tho A “ depositions and documents which have been taken and 

tho Award, send lo U o ’ * pronounced by tho Court on tho special case submitted 

pcuvcU bclpro b.m W tbu opm.un I J lhl> Act , by forwu-Umg the pm. under a 

by him, it m , Court. Ho sliail also send together with the Award a copy 

sealed J^nto the parties concerned and affidavit of service of such notice and of 

attestation of Ins signatuio on the A> uny 0 f the partios to tho Arbitration under clause 
(fj When t ie * ‘ Court> lo direct the Arbitrator to produce in original such 

(“) as were produced before him together with the Record of tho 

Arbitration. \\ j ieu the Award has been filed in Court, the Court shall 

. ..... , forthwith iosuo notice of such filing to tho parties interested in 

Notice of filing uwaiu. w 

tho award. 

.. 1Trwm unv application by petition under tho Act, the Judge shall direct notice 
I j 11 theroof to be given to all persons mentioned in the petition and 

to such other persons us may seem to him to be likely to bo 
affected by the proceedings, requiring all or any of such persons 
to show cause, within the tune specified in tho notice, why the 
relief sought in the petition could not be grained. 


Notico of application 
to persons affected by 
Award. 


Limitation for appli¬ 
cation for judgment on 
Award. 


7 . An oppliention for judgment in terms of an award shall 
not bo made until after the expiration of thirty days from tho 
date oi service of the notice of filing tho uwurd. 
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Court to issue Notice 
on application under 
section 20. 

Process to be issued 
on application by Arbi¬ 
trator or Umpire. 

If the proceedings 

Accompaniment of 
the above application. 


Application of Code 
of Civil Procedure and 
the Civil Circulars. 


8. When an application under section 20 of the Act is filed 
and registered, the Court shall on the applications issue a notice, 
returnable within not less than ten days from the service there¬ 
of, calling upon the opoosite party to show cause why the Arbi¬ 
tration Agreement should not be filed. 

9. Process to the parties to arbitration proceedings or to 
witness shall be issued by the Court on the written application 
of the Arbitrator or the Umpire. 

are under Chapter II of the Act, the application for such processes 
must be accompanied by a copy of the agreement under which 
the arbitrator or the Umpire is acting. If otherwise, the date 
of the order appointing him Arbitrator or Umpire shall be men¬ 
tioned in the application. 

11. In the cases not provided for in the foregoing rules or 
in the Act, the provisions of the Code of Civil Procedure, 1908, 
and the High Court Civil circulars, mutatis mutandis , shall 
apply to all proceedings before the Court and to all appeals 
under the Act. 


12. The Court fees and process fees chargeable for all petitions shall be in accordance 
with the Court Foes Act and the rules for the levy of the process fees in force for the 
time being. 

13. The appended form, with such variation as the circumstances of each case may 
require, shall be used for the purposes therein mentioned. 


No. 1. 


Application for an Order of Reference. 

(Title of Suit) 

This suit is instituted for (state nature of claim.) v 

The matter in difference between the parties is (state matter of ditterence.; 

The applicants being all the parties interested have agreed that the matter m 
difference between them shall have referred to arbitration. 

The applicants therefore apply for an order of reference. a A _ 

(Signed A. B. 

Dated the day of 19. . . P’ "P*. 

Notes :—It the parties are agreed as to the arbitration it should be so stated. 

No. 2. 


1. 

2 . 

3. 

4. 


19 


it 


Order of Reference 
(Title of suit) 

Upon reading the application presented on the . nAmflIv . 

is ordered that the following matter in difference arising in; *^ 18 n 8 0 " lfc ;““ in ^ them to the 

be referred for determination to X and Y, or in case . d s ® ch arbitrators are to 

determination of Z, who is hereby appointed to be Umpire, and suen ^ and ^ 

make their award in writing on or before thesaid umpire is to make his award 

to wr°i f t ing e wUhin ° rB month^after the time during which it is within the power 

of the arbitrators to make an award shall have ceased. 

Given^unde^my^hand and seal of the Court, this day of 19 . 


7 *. 


No. 3. 

Order for Appointment -of New Arbitrator. 

{Title of suit) 

. dav of 19 , (state order of 

Whereas by an or M et of arbitrator), it is by consent ordered than Z. be 

reference and f x f i«£«wed ( or aS the case may be) to act as arbitrator with Y, 

thrsurviving 'arbitrator, under the said order ; and it is ordered that the award or the 
saYd Arbitrators be made on or before the day of 19 . 


Given under my hand and seal of the Court, this 


dey of 


19 


Judge. 
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No. 4. 

Special Case. 

(Title of Suit) 

In the Matter of an arbitration between A. B. of 
following special case is stated for the opinion of the Court 

(Hero state the facts concisely in numbered paragraphs.) 

The question of law for the opinions of the Court are : 

First, whether 
Secondly whether. 

Dated the day of 


and C. D. of 


X. 

Y. 


the 


No. 5. 

(Award. 

(Title of Suit) 

t« the Matter of an arbitration between A. B. of and C. D. of 

Whereas in pursuance of an order of reference made by t ^ e f ^^ ving mat , t or in difference 

and dated the namely?— has been referred to us for determination. 

“,te b^ingdulyconsidered the matter refold to as, do hereby mnUe our award 

as follows ; 

Wo award 

(1) that 

(2) that X. 

Y. 


Dated the 


day of 


10 


III BOMBAY HIGH COURT 
Original Side Rules 

c __u. r inn 44 of tho Arbitration Act, 1940 (X of 
In exercise of the powers confer . pleased to direct that tho following 

1940), the Honourable tho Chief J««t.co and Judgesi o , f tQ 386 Jn Chapter XXIII 

"I sTfo Jl^f tho 3 TUilo 3 U and f< Fo^ms^of^tho Bombay High Court, Original Side, 

1936 : j, fie Arbitration Act, 1940 

. /■ i ■ ps hereinafter provided, all applications, affidavits 

T ‘Zlt-Z P ^ Sr'taAtL. bo instituted in the matter of the Act, 

Act sha.. bo instituted in tbe suit or 
aSS-I r ec: r tio n n°34 TZ Act shall bo instituted in the suit 

which the applicant seeks to have stayed. 

.. ( fL \ Ail applications under tlio Act shall bo made by petition 

MOde y ore not^nder sections 17, 20 and 34 of tbo Act, shall bo 
’ tho sit tin" Judge in Chambers, 

AimUc?ations under section 17, 20 and 34 shall bo made by motion in open 
Court in the arbitration, suit, or matter, as tho case may bo. 

, io,fnw;//,m-l'‘vorv petition shall bo <1 ividod into paragraphs numbered 
374> °lv ft'ml /hrt^l contain a strttcmi'nt of facts relied on. and the nature of tho relief 
consecutively and ' " S p e( . ify the persons liable to bo affected thereby. A copy of tho 

arbTtration * 1 aiTr merit? C the^special c.Vso or the award relating to the petition, if any. 

whenever necessary shall be annexed thereto. . 

« 7 - Minn of Award .—'The Arbitrator or Umpire shall cause tho award of a signed 

ho n| 0 ,i i n Court, to 'other with any depositions and documents which may 
copy there nd 1>roV ©cl before him and tho opinion pronounced l»y the Court on a 

special case submitted by him. if any. in accordance with section 14 of the Act. by forward- 
tho same under a sealed cover addressed to the prothonotary and Senior Master with 
a fet or ;equo?ting that tho same be filed. Ho shall also send together with the Award a 
co y of tlio notice giv'on to tho parties concerned and affidavit of sorvice of such notice and 
of attestation of his signature on tho award. 


372 (a) 

(M 

(o) 

373 
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376. Notice of filing Award. —When the award has been filed in court the Prothonotary 
and Senior Master shall forthwith issue notice of such filing to the parties interested in 
the award. 

377. Notice of application to persona affected by award. —Upon any applications by 
petition under the Act, the Judge shall direct notice thereof to be given to all persons 
mentioned in the petition, and to such other person as may seem to him to be likely to be 
affected by the proceedings, requiring all or any of such persons to show cause, within 
the time specified in the notice, why the relief sought in the petition should not be 
granted. 

378. Limitation for application for judgment on award. —An application for judgment in 
terms of an award shall not bo made until after expiration of 30 days from the date of 
service of the notice of filing of the award. 

379. Mode of applying for such judgment. —An application for judgment in terms of an 
award shall bo made by motion in open Court, and shall bo accompanied by a certificate 
from the Prothonotary and Senior Master that no application has been made to remit the 
award or any of the matters referred to arbitration for reconsideration, or to set aside the 
award, or, if made, that it has been allowed. 

380. Draft decree to be lodged with the Prothonotary. —When an application for judgment 
in terms of an award is made, the applicant shall at least four days before the hearing 
of the application lodge with the Prothonotary and Senior Master, for submission to the 
Court, the draft decree which the applicant considers is warranted by the award and shall, 
at the same time, servo a copy thereof on all parties interested in the award. The Court 
may adopt, correct or modify such draft and the decree shall be drawn up accordingly. 


381. Prothonotary to issue notice on application under section 20, —When an application 
under section 20 of the Act is filed and registered the Prothonotary and Senior Master 
shall, on application, issue a notice returnable with not less than 10 days from the service 
thereof calling upon the opposite party, to show cause why the arbitration agroement 
shall not bo filed. 

382. Processess to be issued on application by Arbitrator or Umpire. —Processes to the 
parties to arbitration proceedings or to witness shall bo issued by the Prothonotary and 
Senior Master on the written application of the arbitrator or the umpire. 

383. Accompaniment of the above application. —If the proceedings are under Chapter II 
of the Act, the application for such process imist be accompanied by a copy of the agree¬ 
ment undor which the arbitrator or umpire is acting. If otherwise the date of the order 
appointing him arbitrator or umpire shall be mentioned in the applicaton. 

384. Application of Code of Civil Procedure and the Pules and Fcrms. In cases not 
provided for in the foregoing rules or in the Act. the provisions of the Code of Civil 
Procedure, 190S, and the rules and forms of the Court, muiatis mutandis, shall apply to all 
proceedings before this Court and to all appeals ,under the Act. 

385. Table of Fees applicable.—' The fees shall be according to the Table of Fees for the 
Original Side of the Court, so far as they are applicable, the petition under section -0 ot 

the Act for the purpose being deomed a plaint. . . . , ~ 

Rules framed by the Bombay High Court under the Arbitration (Protocol and Con¬ 
vention) Act, 1937. _ , , ,. , 

386 A. Title of application, etc..— All applications, affidavits and proceedings under 

the Act shall bo instituted in the matter of the Act, and in the matter of t ie arbitration. 

386 B. Mode of application. —Applications undor sections 3 and o ot the Act shall 
bo made by petition which shall bo presented to the Honourable the sitting Judge - 


in Chambers. . . . , 

386 C. Contents of petition.— Every petition shall be divided into paragraphs, number¬ 
ed consecutively, contain, in a summary form a statement of the material facts relied on, 
and the nature of the relief asked for, and shall specify the persons liable to be affected 


386. D. S tag of proceedings under section 3 of the Act. —Under an application for stay of 
proceedings under section 3 of the Act being filed, the Court shall direct notice to be given 
to the party or parties to the legal proceedings, other than the applicant, requiring him 
or them to show cause, within a time specified, why the order should not be made, unless 
the Court is satisfied that the object of the application would bo defeated by the delay 
occasioned by the notice. 


3S6 E. Documents to be jyrodueed wiih petition. —The party seeking to enforce a foreign 
award shall produce with his petition :— 

(a) the document specified in section 8 (1) of the Act and, where such document is 
in a foreign language, the translation thereof in English certified in the 
manner prescribed in sub-section (2) of the said section 8 ; 
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lb) tho original agreement for arbitration or an authenticated copy thereof and, 
when tho same is in a foreign language, the translation thereof into Eng 1 is 
certified in tho manner prescribed in sub-section (2; of the said section 8 , 

(c) an affidavit or affidavits showing (1) that the said agreement was valid under 

tho law by which it was govorned, (2) that the award was made by the 
tribunal provided for in the agreement or constituted in the manner agreed 
upon by the parties, (3) that it was made in conformity with thei law 
governing tho arbitration procedure and (4) that it has become final in the 
country in which it was made ; and 

(d) other document or documents in support of his application. 

386 F. Procedure to be followed in case of non-production of document with b Jj}® 

application under section 5 of tho Act bo presented without tho document specified m rule 
386E (a) above, it shall forthwith be returned to tho party presenting it. If such applies 
tfon is unaccompanied by the documents specified in rule 3S6E {b) and (c) above, the 
Chamber Judge may allow timo within which such documents must be fi ed. 

386 G Execution of decrees and orders.— Tho provisions of the Code of Civd Procedure 
and the Rules and Forms of this Court relating to execution of decrees and orders, 
ynutatis mutandis , be applicable to the execution of decrees and orders under the ■ 

386 H Fees payable on 'proceedings.— Tho fees in respect of proceedingsi under the Act 
shall bfaccordtng to tho Table of Fees for tho Original Side of tho Court so far as the same 

MADBAS HIGH COURT RULES FRAMED UNDER ARBITRATION ACT OF 1940. 

P. Dis. No. 208—45 

Amendments to Civil Rules of.Practice and Circular Orders. 
in oxereiso of tho power, conferred by section ! of the A^H^tion Aet mO thc^Hjh 
Court has made tho following amendments to tho Crvil Rules oi 
Orders, Volumes I and II. 1040 Edition : _ ^ _ 

In Part II of fhe Civil Rules of Practice and Circular Orders, \ olume I, after Chapter 

XIII, add tho following CHPTER XIV. 

Rules under the Arbitration Act y 1010. 

umssk asxsrsrjft wans 

petition. writtinc sinned and vorifiod in tlio same manner as a 

2 Every pc .Lon ."i" 1 , 1 c ^, FrS'.£>o"fying tho name, description and place 
pleading under the ( odo ot t.i respondent and shall contain a statoment of tho 

-d Shan specify tho persons Ruble 

to ho affected thereby. „ , . ,, . . . 

• I otivtofl under section 13 (6) of tho Act shall contain only a 

3. Every special cubt.- « material facts and points for tho opinion of tho Court, 

statement m summary form oft .o matorn u (;j . jt sh ‘ oU ba th „ duty of 

tho'arbitrotors to havo*a l certified * copy of such opinion added to and made part of tho 

award.o.^ of suoh special case tho Court shall issue notice to tho parties, 

5 Applications under section 14 of the Act shall ho numbered and registered as suits. 

fi’ When the award or a signed copy of it is filed in Court under section 14 (2) of the 
0 . nen til I tl 0 Court any depositions or documents which have been 

Act the ftrl ' lt ^j r 1 Vo o him. Ho shall also file with tho petition a copy of tho notice given 

T^pa^oV < oncolZa and an affidavit of service of such notice. 

7 When tho award has boon filed in Court tho Court shall forthwith issue notice of 

such filing to tho parties interested in the award, 

ft Tndirmo.it in terms of tho award shall not bo made until after tho expiry of thirty 

days from tho date of service of tho notice of filing tho award. 

i). An application umlcr , ^. . ... 

as a suit and shall bo accompanied by tho arbitration agreement m original or a copy 

tl l0 10 °f Tl it* Court shall issue tho same procoss to tlio parties and witnesses whom tho arbi¬ 
trator desires to examine as the Court may issue in suits tried before it. 
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it Tn the cases not provided for in the forgoing rules or in the Act the provisions of 
the 1 Cod?of t cfvil Procedure, Civil Rules of Practice and Circular Orders, Vo aumes I and 
n and the Circular Orders issued by the High Court from time to time mutatza mutants 
shall apply to all proceedings before the Court and to all appeals under the Act, 

12 The forms prescribed with such variation as the circumstances of each case may 
require shall be used for the respective purposes therein mentioned. • 

Add the following after Appendix III-M in Part II of the Civil Rules of Practice and 
Circular orders, Volume II AppENI)IX m . N 

Forms under the Arbitration A.ct , 1940 , 

Form No. 1 

APPLICATION FOR AN ORDER OF REFERENCE. 

(Time of Suit) 

1. This suit is instituted for (state nature of claim). 

2. The matter in difference between the parties is (state matter of difference). 

3. The applicants being all the parties interested have agreed that the matter m 
difference between them shall be referred to arbitration. 

4. The applicants therefore apply for an order of reference. 

Dated the day of 19 » 


A B 
C D 

Note":—If the parties are agreed to the arbitrators, it should be mo stated 

Form No. 2- 

ORDER OF REFEEENCE. 

(Title of Suit) 

Upon reading the application presented on the namclv — 

is ordered that the following matter in difference arising m this suit, natne y . 


10 


it 


• • • 


i. •••••••••••••••••** 

• « 




>•••••• 


tt-e art 

power of the arbitrators to make an award shall have ceased. 

Liberty to apply. , f 12 . 

Given under my hand and the seal of the Court this y Ju(J 


Form No. 3. ' _ 

ORDER FOR APPOINTMENT OF NEW ARBITRATOR. 

(Title of Suit) 

, . _ ri a v of 19 , (state order of 

Whereas by an order, dated the . . iabv consent ordered that Z’ be appoint- 

referenco and death, refusa 1 , etc., ^ Jbe), to act as arbitrator, with Y, the 

ed in the place of X is ordered that the award of the said 

surviving arbitrator another the said order, q{ 19 . 

arbitrators bo made on or before the Y . 

Given under my hand and the seal of the Court this 


19 
day of 


19 


Judge. 


Form No. 4. 

SPECIAL CASE 
(Title of Suit) 

In the matter of an arbitration between A. B. of ,_f nd C - D - of 

the following special case is stated for the opmmn of the Court , 

(Here state the facts concisely in numbered paragraphs). 
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The questions of law for the opinion of the Court are— 

First whether. 

Secondly whether... 

.x" 

Y. 

Dated the day of 10 


Form No. 5. 

AWARD 
{Title of Award) 

In the matter of an arbitration between A. B. of C. D, of 

Whereas in pursuance of an order reference made by the Court of •••••• ••• 

dated the day of.’ 10 , the following matter m difference 

between A. B. and C. D., namely. 

has boon referred to us for determination ; 

Now. We, having duly considered the matter referred to us, do hereby make award as 

follows :— 

Wo award 

(1) that. 

(2) that.•;. 

Dated the day of 19 x 

Y 


THE SIND CHIEF COURT RULES 
ON THE ORIGINAL SIDE 
CHAPTER XIX 
ARBITRATION 

Proceedings under Chapters III and IV of the Arbitration Act, 1940. 

f’hnnter III and IV and how entitled. —(1) Every application 
undor ’sor'ion'sO (1) of t,lm Arbitration Act. 11)40 (hereinafter in this rule and rules 279 to 
292 called the Act) shall bo verified, numbered and rog.sterod os a sutt. All subsequent 
applications shall bo entitled in such suit. . , . , 

(2) All applications under Chapter IV of tlio Act shall be entitled m the suit in which 

they arc filed. SPECIAL CASE 

O70 rnrm _a snocial case shall bo submitted in form No. 12 in Appendix A. It will 

. 1,?/ ' v distinctly the questions of law on which the opinion of the Court is roquir- 

°u ±5 1J cZ s^lv Tnlaragraphs numbered consequently, such facts and refer 
BhoTtiy o su'h rcumonts a^ Jy l necessary to oaablo the Court to decide the said 
questions and shall bo signed by the arbitrators or umpire. 

own O S — (11 Sperial r<isc to be forwarded to Registrar.— A spocial case shall bo forward¬ 
er! to the 'Registrar (O.S.) accompanied by the documents or copies of the documents 
therein referred to. Tlio Registrar (O.S.) shall fix a day for the appearance of tlio parties 
before him and issue o notice accordingly to tlio parties. 

(°) Hearing in Court —The Registrar (O.S.) on being satisfied as to tlio service of the 
notice on the parties shall, as soon as the spocial case is ripe for hearing, fix it for hearing 
on tlio next or some otlior miscellaneous businoss day. 

AWARD 

2 gi. (i) Form of Awards. —An award shall so far as possible bo in the form No. 12A 

Award in form of special case. —Whore tlio arbitrator or umpiro state an award 
wholly or in part, in the form of a special caso, they shall follow the provisions of the rulo 
27 ( J and shall also, so far as it is practicable, state the award on various points of law in 
tho altornativo. Where it is not practicabio to do so, tliay shall state tlio award accord¬ 
ingly to tlio view they take of the law. 
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282 (1) Award how filed in Court.— The arbitrators or umpire shall cause the award 

or a signed copy of it to be filed in Court by forwarding the same under a sealed cover 

addressed to the Registrar (O.S.) with a petition in Form No. 12B in Appendix A reques - 
ing the same to be fifed. The arbitrators or umpire shall state in the petition the name 
the party or of any person claiming under him at whose request the award or . co W ° { 
befng filed and the amount of fees and charges received if any. The 
umpfre shall also send together with the award or copy the arbitration agre 
reference, if in their possession, the depositions and documents which may havebeen tak 
and proved, the opinion pronounced by the Court on a special case, submitted by them, 
if any, and also a copy of the notice given to the parties together with receipts or ac¬ 
knowledgments thereof. _ 

(2) If the Court makes an order under section 38 of the Act directing the awar o 

be delivered, it shall further direct that the arbitrator or umpire ® ha11 *1=° ' f\ 
documents mentioned in sub-rulo (1), if in their possession, to the applicant who shall 

causo tho award to be filed in Court by forwarding the same together.with the aforesajd 

documents under a sealed cover to the Registrar (O.S.) with a petition m Foim No. 12 
Appendix A. 

(3) When an award made without intervention of a Court has been so fiied, the accom¬ 
panying petition shall be numbered and registered as a suit between one or more of t 
parties interested or claiming to be interested under the reference as plaintiff or plaintifl 

and the remainder as defendant or defendants. 

An award made and a special case stated in an arbitration under Chapter III and IV 
of the Act shall bo entitled in such suit. 

283. Service of notice of filing of cword in Court. -(1) The Wf-)J** 11 ™ 

notice to the parties other than the party referred to in rule 282 (2) of the filing oin 
award in form iTfcTin Appendix A. If a special case is stated in the form of an award, 

the provision of rule 280 shall be followed, so far as may be, for deposit 

(2) The arbitrators or umpire or the party referred to in xulo -8- (-) snail aepo 

Rs. 5 in the first instance in Court to meet the cost of such notice. 

‘>84 Form of application to modify , correct or act aside, award.—An application to modify, 

the application is made such petition shall be entitled i 
notice of such petition shall bo served on the opposite party. 

INTERIM ORDERS. 

285. Applications for interim orders to be by in^looutory WP****'^-™^ s^n.^far 

tions undor section 18 of the Act shall be by 1 bo reg ulated by Rules 73 

as may be and subject to tho provisions of section 18 ot tne aci, B 

° n l2 7 ) 4 - The affidavit filed with such. “fhe^itS ^-Aat the 

provisions of rule -8- have been d ly p free f ro m objection and that delay in 
reference and award passed thereon f q /f notice under rule 283 or pending expiry of 

fiTpmid a^wed fo/maUin! an application under section 15, 16 or 30 of tho Act, as the 
case may bo, is likely to prejudice him. . . 

2S0 Service of notice of ol thT^UcatTon made'end 

affidavi/ffied" in support of^it shel/be^servod in the per so/ against whom such interun 
order has been passed. . 

(2) If the party to whom notice has been issued wishes to show cause, the provisions 

of rule 75 shall, so far as may be, be followed. 

’ applications 

or 7 Form of other applications under the Act and their registration.— { 1) Save as afore¬ 
said fall applications under the Act shall be made by petition entitled in: the matter of the 

Act and the arbitration. .. frt 

(2) There shall be annexed to every such petition tho documente, if any, relating to 
the subject-matter of such application. , 

(31 Every such petition shall be supported by affidavit and, unless otherwise ordere 

by the Court^the provisions of rules 74 to 76 shall so far as may be. apply. 

The person making an application shall be the petitioner and the person served there¬ 
with, tho respondent. 
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(4) Every petition or copy thereof shall specify the persons affected thereby and upon 
whom notice must ho on arbitration without intervention 

of a'comdi'Tnot bejng^ 0 sp^ocial^j;^s^ ^tr^d*i^the_ffnNjn of^an award) 

registered as a miscellaneous application^ ^ undei soct . on 3S Qf tho Act> subse- 

and ««. «* the 

(6) This rule shall not apply to Ter^d" upon*aU persons speciBed 

in r ap^: u r« j>: T - r* ssssm jsz'zzzrz 

^“arTo'ihe 1 ^‘^urT^r Ke^r {i.^.n'o 0 be‘affected by or concerned with the appli- 

cation. STAY OF PROCEEDINGS. 

... , //on 31 —(1) Applications, affidavits and pro- 

under section 34 of tlie Act w it iou j 0 f etv ted by the delay occasioned by the notice 

that tho object of granting a stay would bo uoieav a 

when an interim stay may be granted. 

1* Ji< 11*0- 

v i shall be calculated at tho rates laid down in 

290. Advocate's fees.— Advocates • pt if tho Court so thinks lit, in tho case of an 

clause 2 of Chapter VIII m ‘^'P C \ j n tho^ees shall be calculated at half the rates laid 
application to set aside an tfWftici 
down in clause 1 of tho said chapter. 

iOOA. Police of a PV oin; r U of notice of. 

or umpire, as the case ^^^V^ico shaU be served at the cost of tho party making tho 
No. 12 D in Appendix A. Such iNotice 

application^e qJ oJ „<>! ices.-{ 1) Unless otherwise ordered, all notices under this 

sl||fcll be HOl . vod in the manner proscribed by or under the code for the service 

of summons, 01 addressed,, whether they reside within tho 

if the Registrar so directs • yb ^ ^ parties, arbitrators or umpire, as the 
jurisdiction of tho Uuit rcsiido and sent to them by registered 

pTt p^paw“or‘’ .wultowlcdgomcnt. provided that at such place there » 
(3) W hc,:^cr"^n the arbitrators or umpire under clause (.) of suh-rulo 

(1) they sliall bo served on thorn l‘“* _4 ll0 foregoing provisions relating to an award 

292. Award include , " ,c r* m ‘ i ntor im iward. Provided that in the case of arbi- 

shall apply, so fikl ’ r .Vcouri. an award or or awards subsequent to the first 

tration without intervention o^ Utlo aud number as the first interim award, 
interim award sball beai ^ ^^ (pROTOCOL AND CONVENTION) ACT 1937. 

THE a o , __Applications, affidavits and proceedings under tho 

293. Title of upjdtcatiou ,■ Act, 1937 (hereinafter in this chapter called “tho 

Arbitration (Protoc ol »«« J .. t h 0 matter of the said Act, and in the matter of tho arbi- 
said Act’,) shall be e j^*V ap p dc ations, affidavits and proceedings under section 3 of tho 
tration : Pl °entiUod in the suit or matter which applicant seeks to have stayed, 
said Act shall ie on sections 3 to J to be disposed of ns miscellaneous matters. —Aj>pli- 

294. Applications uu «• . { Act sba ll bo mu de by potition and shall be dis- 

ClU ‘ °r o f rnLcel lan" ous • 

posed O tiiion Every petition shall bo divided into paragraphs, numbered 

295. e/ p contain in a summary form a statement of the material facts relied 

consecutively and • „ s k od for, and shall specify tho persons liable to bo affected 

and tho nature ot tno rua 

thereby. nuder section 3 of the said Act .—(1) Upon an application for 

296. Stay J section 3 of the said Act being filed, tho Court shall direct notice 

stay of proceedings uuuui 


(<>) 
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to be given to the party or parties to the proceeding, other than the applicant, requiring 
him or them to show cause, within the time specified, why the order should not be made 
unless the Court is satisfied that the object of the application would be defeated by the 
delay occasioned by the notice. 

(2) Any order for stay made under rule (1) may be varied or set aside by the Court 
on application made thereto by any party dissatisfied with such order. 

297. (1) Documents to be •produced within petition. —The party seeking te enforce a 
foreign award shall produce with his petition— 

(i) the document specified in section 8 (1) of the said Act, and where such document 
is in a foreign language, a translation thereof into English certified in the 
manner prescribed in sub-section (2) of the said section 8 ; 

(ii) the original agreement for arbitration or a copy thereof authenticated in 
manner required by the law of the country in which it was made and, when 
the same is in a foreign language, a translation thereof into English certified 
in manner prescribed in sub-section (2) of ^ho said section 8 ; 

(Hi) an affidavit or affidavits showing (a) that the said agreement was valid under 
the law by which it was governed, (6) that the award was made by the 
tribunal provided for in the agreement or constituted in the manner agreed ✓ 
upon by the parties, (c) that it was made in conformity with the law govern¬ 
ing the arbitration procedure and (d)^that it has become final in the country 
in which it was made ; and 

(£u) other document or documents in support or his application. 

(2) Procedure to be followed in case of non-pooduction of document with petition. —If the 
application under section 5 of the said Act be presented without the document specified in 
clause (i) of sub-rule (1), it shall forthwith be returned to the party presenting it. If 
such application is unaccompanied by the documents specified in clauses {ii) and {iii) of 
sub-rule (1), the Court may allow time within which such document must be filed. 

298. Presumption as regards certain copies. —(1) The Court shall presume that a copy 
of an agreement for arbitration or of an award required to be produced under sub-rule (1) 
of rule 297 is duly authenticated in manner required by the law of the country in which it 
was made if it is certified on the fact of such copy by a diplomatic or consular agent of 
the British Government or of the Government of India in the .country in which it was 
made that the authentication is in the manner commonly used in that country for the 
authentication of copies of such documents. 

(2) The Court shall presume that any document purporting to be a copy of the arbi¬ 
tration proceedings relating to the awards is genuine and accurate if it is certified on the 
face of such document by a diplomatic or consular agent of the British Government or of 
Government of India in the country in which the arbitration proceedings took place that 
the document is authenticated in maimer commonly in use in that country for the authen¬ 
tication of copies of such documents. 

299 Execution of decree and order. —The provisions of the Code and the Rules and 
Forms*of this Court relating to execution of decrees and orders shall, mutatis mutandis , be 
applicable to the execution of decrees and orders under the said Act. 

300 Advocates ’ fees. —The advocates’ foes shall be calculated at the rate laid down in 
clause 2 of Chapter VIII in Appendix C excopt, if the Court so thinks fit, in the case of an 
application to set aside an award when the fees shall be calculated at half the rates laid 
down in clause I of the said chapter. 

Form No. 12, 


SPECIAL CASE. 

(Rule 279) 

IN THE CHIEF COURT OF SIND, 

Original Civil Jurisdiction. 

[1. In on arbitration without intervention of the Court.] 

Miscellaneous Application No. of 19 . 

In the matter of the Arbitration Act, 1940, and an arbitration betwoen A. B. of 

and C. D. of .. , T 

Suit No. of 19 

A. . Plaintiff. 

Versus 

C. d . Defendant. 




App. M] 


RULES BY SIND CHIEF COURT 


lxxi 

In tho matter of arbitration between the following special case is pursuant to the 
provisions of section 13 (b) of tho Arbitration Act, 1940,stated for the opinion of tho Chief 

Court of Sind ^Here state tho facts concisoly in numbered paragraphs). 

Tho question of law for tho opinion of the said Court are ; 

First, whether. 

Secondly, whether. (Signed) X, Y. 

Dated, tho . Arbitrator. 

Form No. 12A. 

AWARD. 

(Rule 281). 

IN THE CHIEF COURT OF'SIND. 

Original Civil Jurisdiction. 

In the matter of arbitration botwoon f 0 

Whereas in pursuance of on arbitration ^“^"bV^renee dat<fd 

5 &SS betwoen^thom concerning. 

(or as ths case may be) , 

Now we/I the said X. Y.. having duly considered the matters submitted to us/me. do 

hereby mako our/my award as follows : 

Wo/1 award— 

(1) that. 

(2) that. 

Dated, the AU * (Signed) X. Y. 

Arbitrators/Umpir «. 

Form No. 12B. 

PETITION ACCOMPANYING AWARD. 

(Rule 282) 

I. 

(Cause title as in Form No. 12.) 

, • -nne oopfinn 14 (2) of the Arbitration Act. 1940, and rule 282 

( 1 ) ortlTsindCour" Rules, and at* the request of A. B. wo the said X. Y., who were 
ointed tn-bitrators beg to forward herewith tho accompanying award together with 

the clocuments mentioned below and request that the award be filed in Court. 

2. A. B. (or C. D., astho case may bo) has made payment to us under . 

Arbitration foos Ra...-. 

Arbitration charges—-Rs.. • • •••••• 

Cost and charges for filing award Rs.. - p .. 

, Tho Nazir's receipt regarding deposit of Bs 5/- m Court m pursuance of the pro- 
vis. ? ons T of rufe 283 (2) of t’ho said rules is horew.th submrttod. ^ p . liliouer ,_ 

Dated, tho 

Documents accompanying the petition 

(1) Tho arbitration agreement .. 

(2) Tho reference dated. 

(3) Tho depositions of.. 

< 4 > J!*° Ji^uncod by tiio Court on a special case submitted, if any, 

|2 Copy°of notice given to tiro parties under section 14 (1) of the aaid Act together 
with receipts or acknowledgments thereof. ^ 

(Title is above) 

_ nravisions of the rule 282 (2) of the said Chief Court Rules, the poti- 

Pursu ti t ® 0r t abo Je. nam o(l begs to forward horowith tho accompanying award together 

with tho documents mentioned below which have boon delivered to him in pursuance of an 
^ 1 V f.t rioter! tho day of 19 . in miBcolhnooua 

Application No of 19 , and roquosts that the award bo filed in Court, 
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2. The Nazir’s receipt regarding deposit of Rs. 5 m Court in pursuance of the provi 

sions of rule 283 (2) of the said rules is herewith submitted. Petitioner 

Documents accomyanying the award [same as m No l.J 

Form No. -12C. 

NOTICE OF FILING OF AWARD. 

(Rule 283). 

(Cause title as inform No. 12). 

To ' # 

Take notice that the award of the--—— appointed in the above matter was filed 

in the Court on the day of 19 . “n^er SSSSJ 

to pass judgment, according to the award unless an application is duly ma 

15, 16 or 30, as the case may be, of the Arbitration Act, 1 ‘ (Sd) Sheristadar 

Form No. 12D. 

NOTICE OF APPOINTMENT OF ARBITRATOR. 

(Rule 290A). 

I 

(Cause title as in Form No 12). 

Take nofgrSK 'an^appHcluon Sde-in the above matter -defection (2) of 

section 8 of the Atbitration Act, 1940, the Court has appeinted you an * r ™p*T ~ 

You are, therefore, required to make an -award.in accordance with the provisions of the 
said Act. (Sd.) Sheristadar. 

To III 

(Cause title as in Form No. 12.) 

, Appointment under 20 of the Arbi . 

Take notice that on an application madem vb itration agreement between the above 
tration Act, 1940, the Court has ordered the ai bitrat-io b arbitrator 

parties to be filed and has: further made an order of reference to > ou as arbitrators pp 

Court 

ted by the-• 

r*...~~ - - 

said Act. ' (Sd.) Sheristodar. 

To IV 

( Cause title as in Form No. 12.) 

sectioniai of the Arbi- 

Take notice that on an application made in arbitrator 

tration Act, 1940,’ the Court has made- an order of reference to you as an arbitra t 0 rs 

the 

You are, therefore, required fake an award in accordance with the provrsmns of the 
said Act, by D the d the day of day o 19 . 

(Seal of the Court). (Sd.) Sheristadar. 


To 


Sealer. . 

Advocate for PlaintiH. 
Advocate for Defendant 
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Instructions. 

.. of any person whom you may desiro to ox- 

In cftso of your requiring tho attendance ^ s ^ n3 failing to attend in accordance 

amino you may apply to tlio Court for p • » refusing to give their evidence on oath 

with such process, or makrng any other default,^ ^ of - the b said Act or being guilty of 

of the reference will, on your represent,on. 

de vor'irr^oa 0 ^»- — -—- tim ° f ° r 

~;™^n P pe^in the nr.UrnUon you muy, if you 

“ ’ r I T “ ^ ‘"Ss y agr~" & =e'nce^?n yo^g 

Zh P r 1 r .°o n0 noUc 0 e d Xn to 

- «*•«° f «- Si - d c,,,of tou ; 

1 "'unless a different intention is 

sssss jsss ~ - ~ - *- ~. 

* CH A PThR XXXI 

arbitration rules. 

_ . . mfnnr , ( ._TI,e rules contained in this Chapter are made under sect,on 44 of 
Arbitration Act, 1940, hereinafter referred to as^ t ie^ c^. ^ ^ _ AU applicat ions under 

o Presentation of application b * proson tod to the'Court in the same manner 

the - Act shall bo made by petition and shall be' V be verified is the same manner as a 

as a plaint or other application ^he pouuo ^ affidftvifc 

plaint and shall, if necessary. P divklod into paragraphs, numbered consocu- 

3 . Form of petition-TUe ^petitmn placo P of residence of the petitioner as 

lively, and in^ummary form- 

W ° U QS {a) of all material facts ; which the application is presented has jur.s- 

(6) of facts showing that tlio Lome 

(O) of^'^nEefde^fpUons nndplnces of residence of other persons likely to 

"lSi y o/.y« ; oi r„*c under ^ 

“groomed, if «“*■. no t icToTtho acUon taken by thorn to the portios .-oncernod. 

the roforcnco shall , ifcs op i n ion under section 14 (3) of the Act, a copy 

(2) When the Court lms pronouncod ( .ts^p.m ^ roforonce oud they shell hove 

thereof shall ho sent to the . _* Q f tlxo award. 

such opinion added to end m P miscellaneous crises.—A ease in which the award is 

5 Coses to be registered os *„„ .Ldo under section 20 (1) of tlio Act sholl bo 

mod under section 14 (21' epplicotions undue the Act shall be numbered 

and registered as a miscellaneous tikS °* , pi . 08e ntod the Court may, if it is not in 

0 Issue of notice.— After a petition 1 ^ no [ re j 0(;tod , the Court shall direct notice 

order or according to law, reject, i *• petition and to such other persons as 

thereof to ho given ^ o by the proceedings, requiring all or any of such 

may scorn to it to bo likely 1 1 '^ in the notice, why the relief sought m tlio 

persona to show cause, %% iU »n t uo tico shall bo accompanied by copies of tlio petition 

Petition ^avit^f any, ‘copies being supplied by the petition. 

ami the aihdaMt, - Tho petitioner shall deposit the necessary process-fees 

1 . Payment O thor parties concerned within seven days of tho order direct- 

f ° r ^tlio iasi^o of^otic^or \vithin such further time as the Court may, for sufficient cause 

shown, allow. 
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(2) The party who may have requested the arbitrators or umpire under section 14 (2) 
of the Act to cause an award to be filed shall, within seven days after the filing of the 
award or within such further time as the Court may, for sufficient cause shown, allow, 
deposit the necessary process-fees for the service of notice on t^e other parties 

concerned.^ filing award. —(I) Where the award is filed by the arbitrators or umpire 
under section 14 (2) of the Act they shall send to the Court under sealed cover the award 
or a signed copy thereof together with any proceedings or depositions and documents 
which mav have been taken and proved before them and the opinion pronounced by the 
Court on the special case under section 14 (3) of the Act, if any. They shall also send 
with the award a copy of the -notice given to the parties concerned under section 14 
(1) of the Act. If the sealed cover is sent by post, it shall be sent under registered 

C °'(2) Where the award is filed by a party to the arbitration, any party may move the 

Court to direct the arbitrators or umpire to produce before it any proceedings or deposit¬ 
ions and documents which may have been taken and proved before them together with the 
record of the arbitration which may be in their possession. 

9. Application under section 20 (1) of the Act.—Every application under section 20 (1) of 
the Act shall be accompained by a copy of the arbitration agreement. 

10. Issue of process at the request vf arbitrators or umpire.— The Court shall cause 
process to bo issued to the parties to an arbitration proceeding or to witness on the written 

request of the arbitrators or umpire. . . „ _ 

(2) If the proceedings are under chapter II of the Act the request for the is 
process shall be accompained by a copy of the agreement under which the ai i r 

umpiws^acting.^ process-fees .—Court fees and process.fees chargeable with respect to 
all matters under the Act shall, as nearly as may be, be in accordance with the provision! 
of the Court Fees Act, 1870, and the rules for the time being in force relating to the pay 
ment of such fees on the original side. 

12. Procedure .—In matters not provided for in this Chapter the provision of the Code 

and any rules governing the proceedings of the Court shall, so fa. m. may 1be am3 with 
necessary modifications and adaptations, apply to all proceedings inc g pp 

the Act before the Court. * . , . ..... . „i, a ii 

13. Proceedings in subordinate Courts.— The rules contained in this chapter shal 1, with 

necessary modifications and adaptations, also apply to proceedings under the Act in 
subordinate Courts 


APPENDIX O 

RULES OF DIFFERENT CHAMBERS OF COMMERCE AS TO ARBITRATION 

THE LONDON COURT OF ARBITRATION 

The London Court of arbitration, formed in 1892, in an impartial body 
prepared to appoint arbitrators at the request of disputants who themselves 
can be confident that their differences will be settled with the minimum ot 

delay and expenditure by arbitrators of the highest standing and possesing 
expert knowledge. 

CONSTITUTION AND FUNCTIONS 

The Court is administered by members appointed by the Corporation of London and the 
London Chamber of Commerce, and its function is to appoint arbitrators to settle disputes 
which may, under the law of England, bo submitted to arbitration. 

RULES 

The Court’s Rules, which have boon revised periodically as the Arbitration Law has 
been amended, provide for the conduct of all arbitrations referred to it, and may he 
obtained free of charge from the Registrar. 

PANEL OF ARBITRATORS 

The Courts maintains a comprehensive Panel of Arbitrators which is classified according 
to professions and trades. The Arbitrators selected and appointed by the Court are ot 
high standing.and the Court is in a position to call upon the services of acknowleqg a 
experts for whatever dispute may be submitted. 
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”£ fees p-yabl. to ^ —3 VS&rd££ ^ 

—■ 11 i3 not ” monforthefeea 

•^zsrt ^ 

business world are prepared to ac ^* t a rb itrotors who accept its nomination are m- 

K£»«l &SJZ£?S~SSSJS ‘JK- 

’“T.™,«.... ffigg-a*-an* Ksraar.nfflgi 

itself that the arbitration agreement between tl l siblo notice is also given at the 

arbitrator whose name is no died to ^ tho P offic os of the Court or at some 

same time that the aibitiatoi cronerallv about a week later, 

other convenient place on a certain day, gcneiaiiy 

^^flt^W^akes every step in its 1?°^‘ t >^ 0 ° ,1S ^v ed"bo 

arbitrators urgent° the -option of tbe Pities, -b.ft.oo. m.y 

be disposed of without delay. bv the Court was in the hands 

On tbe occasion, o^ointmont. 

of the parties seven day? attoi tno ieco p 

PRIVACY OF HEARINGS feho piu . t ies themselves, or their accre- 

All hearings are conducted m i pv l ' ftl Registrar of the Court are entitled to bo 

- dtolo.ed only to the porUes. 

*'° v ' d ° fur th ° ir l0b0 ,0f01 ' ,0d l ° 

the Court contract or order from the following clause 

(,.) By the previous in.ort.on m rfo n„a..co of tl.is contract sl.ull bo 

“The construction, a aU l disputes which may arise under, out of, 

governed by the law of this contract shall bo submitted to the 

or in comxcct ian o W>th; t ^ rt ofA r b i t rat Lon under and in accordance with its 

Rules at tlio date hereof. j (>f , my notices in tlio course of such 

The parties hereto agree ‘ . in this contract shall bo valid and 

arbitration at their addiess b 

sufficient.” nitration agreement when a dispute has arison. 

(b) By signing a form o Whatever dispute may arise it is automatically 

The advantage of tlio first m^hod .s that iutmwnt of im arbitrator by either par ty 

referred to the Court on a request foi » J 0 previous agreomont (such as a clause m 

The second method is necessary thmo 1 circumstances it is impossible 

the contract) to submit a djsput- £ '^bitrntion if ho is unwilling to do so. 
to compol a disputant to 1 : n , luJed in the Rub's and seperate copies suitable 

A model form af arbitration W a dispute may be obtained from the Re,jitr.tr. 
for completion and signature oy P 

SCOPE OF THE COURTS ^0 , my person, firm, company or organisation.of any 

The Court’s ho, vices »i<> *'*} l f . 1 i, lII v,n«wli 1» and Empire and 111 foreign «oiiiilris otten 
nationality. Parties t» the B. .t.s .<' n u> point U11 arbitrator to sottlo thoir duties, 

request the London Court 01 in 

G‘J, Cannon Street, December, 1952. 

London, E.C. I. 
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RULES OF THE LONDON COURT OF ARBITRATION 

Constitution of Tribunal. 

r • Arbitration Tribunal shall bo called “The London Court of Arbitra 

hereinafter referred to as Ihu i. nirt. 
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2. Offices. —The offices of the Court shall be at the London Chambor of Commerce, here¬ 
inafter called “The Chamber of Commerce,” or at such place as the Council of Chamber of 
Commerce may from time to time determine. 

3. Object. —The Court of arbitration shall be avaliable both for voluntary references to 
arbitration, and for the arbitration of cases referred by Courts of Law or the Judges 
thereof. 

4. The Court shall bo constituted of: (a) Members appointed by the Council of the 
Chambor of Commerce, and (6) Members appointed by the Common Council of tlio Corpora¬ 
tion of the City of London. 

5. The Arbitration Committee of London Chamber of Commerce shall have the general 
administration and management- of the Court and shall with the sanction of the Council 
of the London Chamber of Commerce appoint, or remove, the Registrar and other of its 
officers (if any). 

6 . Duties of Registrar. —The duties of the Rcgisirar or Acting Registrar (if any), shall 
be as follows : He shall by himself or his subordinate receive arbitration agreement and 
fees and costs, give all necessary notices to the arbitrators and umpires, give notice of 
hearing to parties and all proscribed or necessary notites, keep a Registrar of arbitration 
agreements, a Register of Awards and Reconciliations, and such other books and memoran¬ 
da and make such returns as the Court shall from time to time require. He shall render 
such assistance to the arbitrator, arbitrators or umpire in an Arbitration as he or they 
may legally and properly require'*; ho shall direct other officers of the Court (if any), and 
roport to the Court anything in the conduct of any officer deserving of report, and generally 
shall carry out the instructions of the Arbitration Committee. 

7. Deputy Registrar. —If an Acting or Deputy-Registrar is appointed he may, 
during the absence of the Registrar, perform the duties of the Registrar, and at other 
times discharge such other duties at the Court may direct. 

8 . The Court may, at its discretion, and oithor generally or in any specific case, or 
subject to any rules or conditions, delegate to its Chairman, or to a Sub-Committee or Sub¬ 
committees or any members of the Court, or to the Registrar of Acting Registrar or other 
officer thereof all or any of the powers and dutios prescribod by those Rules. 

9. Urgency Committee. —The Court shall annually appoint a standing sub-committee 
consisting of the Chairman, Deputy-Chairman and six other members to bo called the 
“Urgency Committee, ” whose duty it shall be in all references deemed by the Registrar 
or the Acting Registrar to be urgent either to appoint an arbitrator or arbitrators, and 
where necessary an umpire, to deal with the Reference under consideration or alternatively 
to direct that the Court shall forthwith be summoned to make such order thereon os 1 
circumstances may render appropriate. Three members of the Urgency Committee shall 
form a quorum, and such Committee may be called by telephone, telegram, or by letter, 
according to the discret : on, of the Registrar or Acting Registrar. A meeting of the Court 
may be called in like manner if the Urgency Committee so direct. 

Tho Urgency Committee shall -report their action to the Court at the next meeting of 
that body in all cases referred to them. 

Appointment of Arbitrators. 

10. It shall be the duly or the London Court of arbitration to prepare and maintain 
a panel of qual ified persons willing to act as arbitrators. Such panel or any part thereof 
may bo from time to time revised by the said Court in such manner as they think fit. 

11. (a) All arbitrations under these Rules shall be held before one arbitrator or two 

arbitrators, and when requested by the arbitrators or eithe sider with tho 
addition of an Umpire or three arbitrators according to the desire of tho 
parties. Unless tho parties or all or some of them otherwise expressly 
stipulate or the Court shall think fit to appoint two or more arbitrators the 
arbitration shall be held by one arbitrator. 

(b) The Court may (subject to rule 34) nominate appoint or select any person or 
persons to tho arbitrator, arbitrators or umpire in any reference to arbitra¬ 
tion under these Rules. 

(c) If the reference be to two arbitrators, they shall (provided tho said Court lias 
not appointed an umpire under tho last proceeding clause) before entering 
upon the reference appoint an umpire, but if they fail to appoint such umpire 
within ten days from the appointment of the arbitrator last appointed the 
said Court shall ajjpoint an umpire and he shall have the like power to act in 
the reference and make an award as if he had been appointed by the consent 
of the parties. 
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(cl) If the reference be to two arbitrators and on umpire the umpire may if the 
arbitrators have so agreed sit with the arbitrators at the holding of the arbi¬ 
tration and in such case if the arbitrators cannot agree upon their award may 
make his award either after further hearing on without further hearing as ho 
may think fit. 

(o) If the reference bo to three arbitrators the award of tlio majoriy shall be suffi¬ 
cient ami binding on all parties. 

12. Filling Vacanr les .—If any arbitrator or umpire dies or if any arbitrator, arbitrators 
or umpire becomes unable to act or declines to act or continuo to act or is or becomes in 
the opinion of the Court unfitted to act or for fourteen days alter a notice from the parties 
or any of them or from the said Court fails to act or continuo to act the said Court may, 
on tlio application of any party, remove such arbitrator, arbitrators or umpire and appoint 
some other person or persons to act in his or their place. 

13. Security of Courts .-—Tlio Court shall have power to direct t hat such some of money 
that they may think fit shall be deposited with them as security for tho fees, costs and 
expenses of tho arbitration. 

14. Form of agreement .—If two or moro persons have a diffbrenco which they wish to 
have determined in accordance with those Rules thoy shall, except in tho easo provided 
for in Rule 15 hereof fill up and sign a submission in tho form set out in tho First Schedule 
hereto or to the lilco effect. 

15 . Wherever a written contract contains an agreement to submit any disputes which 
arise in tho future to tho arbitration of the Court or tho London Chamber of Commerce 
or any officer thereof or any person to bo nominated by thorn or him or in accordance with 
these Rules the parties shall not bo required to sign any further agreement but tho agree¬ 
ment shall bo deemed to contain an implied contract by all parties to submit, to arbitra¬ 
tion in accordance with these Rules and an imp! iod undertaking to bo bound by and to 
observe tho award of tho arbitrator, arbitrators or umpire, and any interlocutory direc¬ 
tions given or orders made by him or thorn. 

10 . Every arbitration agreement shall ho doomed to contain a clause whereby all 
parties agree to waive any term in their contract which compels any party to lodge a 
oomplaint within a less period than fourteen days and any «udi terms shall ho road as if 
tho number fourteen wore submitted therein for such less number of days. 

17. Every submission to arbitration shall be doomed to contain an undertaking by all 

1 (a) to pay the loos, costs and expenses of tho arbitrator, arbitrators and umpire and 

tho costs of tho arbitration and award, in such manner as may by tho award 
he di roc ted ; and 

(b) not to take any legal proceedings against the arbitrator, arbitrators or umpiro 
or against tho London Chamber of Commerce or its officers or tho Court or its 
officers in respect of any matter arising in the arbitration. 

Duties of Arbitrator . 


IS 
and 
and determ 


$ Hearing of evidence —Tho arbitrator, arbitrators or umpire shall hear the evidence 
tlio arguments of the parties or thoir agent in the presence of all parties or t boir agents 
>uu determine tlio dispute in accordance therewith. 1 f one or moro parties shall fail to 
appear fit any meeting of which duo notice lias been given, tl.o arbitrator, arbitrators or 
umpire shall adjourn that, meeting to a date not less than seven days from I be original dato 
thereof and «dve notice of such ad journoJ m.-el ing to al 1 parties.. It any party shall fail to 
■linear at such adjourned mooting, tho arbitration may proceed in his or their absence, but 
s.-vc as aforesaid, the arbitrator, arbitrators or umpire shal I not bo out itlcd to hear evi¬ 
dence or av"tiinonts in tho absence of any party and in no r»»* shall ho or they bo entitled 
to inform themselves about any of tlio matters in disputes by means of conversations but 
shall roly entirely on tho evidence given and documents and facts proved beforo him or 
them and on his or their own knowledge. 

1 ‘) Notwithstanding anything in those Rules, it shall be competent for an arbitrator, 
arbitrators or umpire, in any case whoro all the parties so agree including cases wlioro tho 
only question in dispute is whether merchandise is equal in quality or condition to a 
sample and/or in accordance with a contract, to make his or their award after a comparison 
of the sample and the bulk or tho contract and the goods delivered and a perusal of tho 
relevant documents without hearing viva wee e vidence or tho arguments of the parties or 

^^O^'slsrertainmeni of Price of goodf .—Notwithstanding anything in these Rules, whore 
in any arbitration a question arises as to tho price ,,f goods at a p irt icular date in somo 
place other that that in which tho arbitration is held, it hall bo competent to the arbitra¬ 
tor, arbitrators or umpire to invito the Chamber of C’oinni'M Cu ol iuicIi oilier place, or any 



Ixxviii 


THE ARBITRATION ACT 


lApp. O 

trade organisation or Government official to furnish him or them with a certificate o( such 
price on such date and he or they shall be entitled to receive such certificate in evidence 
without other proof than the signature of the responsible official of such Chamber of 
Commerce or trade organisation or of such Government official. 

21. Award. —It shall be the duty of an arbitrator or arbitrators or umpire to use all 
reasonable dispatch in entering on and proceeding with the reference and making an 
award. 

22. The award, when not stated in the form of a special case, shall follow as near as 
may be the form set out in the Third Schedule hereto. 

Powers of Arbitrator. 

23. Administration of Oath. —The arbitrator, arbitrators or umpire shall have power 
to administer an oath to the parties and their witness and shall do so in all cases unless 
all the parties agree that the evidence shall be taken without the sanction of an oath. 

24. Interim Orders. —The arbitrator, arbitrators or umpire shall have power to make 
such order as ho or they think fit for the interim protection, warehousing, sale or disposal 
of the subject-matter of the arbitration. When the subject-matter of the arbitration is 
sold in accordance with this Rule the price received shall be paid forthwith into a separate 
banking account in the name of the London Chamber of Commerce pending the result of 
the arbitration. 

25. Discovery. —The arbitrator, arbitrators or umpire shall have power to direct the 
parties to disclo.se and produce to him or them and to each other any books or documents 
in their possession or power relevant to or touching any af the matters in dispute. 

26. Interrogations .—The arbitrator, arbitrators or umpire shall have power to direct 
any parties to answer upon oath such interrogatories as he or they may permit but 
shall only permit interrogatories which bear directly on any of:the matters in dispute. 

27. Evidence taken by Examiner. —The arbitrator, arbitrators or umpire shall have power 
to direct that the evidence of any witness or witnesses who are not resident in the district 
where the arbitration is being held and who cannot without undue inconvenience or ex¬ 
pense attend the arbitration may be taken before an examiner. 

28. Substituted Services. —The arbitrator, arbitrators or umpire shall have power to 

direct that notico of any step in the arbitration may be served on any party by means of 
submitted service on any person residing in the district where the arbitration is held who 
has been nominated by or is acting as agent or representative of such party for that pur¬ 
pose in that district. . 

20. Specific Performance of Contract. —The arbitrator, arbitrators or umpire shall have 
power to order specific performance of any contract other than a contract relative to land 
or any interest in land. 

30. Evidence by Affidavit. —The arbitrator, arbitrators or umpire shall have power to 
direct that the evidence of any witness may be given by affidavit, and to order ^hat such 
witness shall attend bofore him or them for cross-examination by any other party to the 
arbitration who may dosiro to cross-examine him. 

Procedure. 

31. Claims —A party applying for arbitration undor those Rules in pursuance of an 
arbitration agreement or a submission shall address a writen claim to the Court. 

32. Such claim shall contain. 

(i) the names and addresses af the parties , 

(>i) a copy of the arbitration agreement ; 

(iii) a short preliminary statement of the nature of the disputo and'of the 

claim made ; . 

(iv) a request for the appointment ef an arbitrator, arbitrators and/or umpire 

if not already appointed by agreement ; 

(v) if an arbitrator or arbitrators or an umpire have already beeu agreed 
upon, his or their names and addresses. 

33. Appointment of Arbitrator , Arbitrators, and/or Umpire. —If the parties agree m 
selecting an arbitrator, arbitrators or umpire they shall so inform the Court and shall 
specify the arbitrator, arbitrators and umpire agreed upon, and the said Court may 
their discretion appoint such arbitrator, arbitrators or umpire, but shall not be bound 
to do so, or they may require the parties to specify a new arbitrator, arbitrators or 

umpire. , 

34. In cases where no arbitrator, arbitrators or umpire have been agreed upon 

between the parties and approved by the Court, the Court shall upon receipt of a claim 
from either sido proceed to appoint an arbitrator or arbitrators and/or umpire m tno 
manner prescribed in Rule 11. Such appointment shall be made in wrifcnng and shall oe 
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conditional upon the proposed arbitrator, arbitrators and umpire being willing to act. 
The Court shall give notice to the arbitrator, arbitrators and/or umpire of his or their 
appointment. 

35. The Court shall at once communicate to all parties the names and addresses of the 
arbitrator, or arbitrators or umpire (if any). 

36. The arbitrator, arbitrators or umpire shall be entitled to proceed with the arbitra¬ 
tion as soon as he or they have received notice of his or their appointment. 

37. Answers .—The time for submissior of an answer by any respondent shall be in the 
case of persons residing within the jurisdiction of the High Court of Justice a period of 
fourteen days from the date on which the Court gives notice to him or them or the claim 
for arbitration ; and in the case of respondents residing outside such jurisdiction a period 
or fourteen days together with such further period as is sufficient for a registered letter 
from the Court to be received by the respondent and for his answer thereto to be received 
by the said Court, Notwithstanding anything in this Rules contained if any respondant 
does not submit an answer within the above-mentioned period the arbitrator, arbitrators 
or umpire shall be entitled to proceed with the reference, 

38. Any party who wishes an arbitrator, arbitrators and/or umpire to give directions 

a . i i i i ' i 1. J - T> ..Hr. On OA /\ r n ci n i v q e flli'f ItQT f.lPll IaI'G Ar 


or arbitrators or umpire turn io ait uwim w --~ 

shall thereupon fix a date and place for a preliminary meeting and give a reasonable 
written notice thereof to all parties, and at such meeting shall make such interlocutory or 


30. Time and -place of Hearing .—The arbitrator, arbitrators or ump 
place for the hearing of the arbitration and shall give ronsonabl 
parties. The place for hearing shall ho the Offices of the Four 
London, E. C. 4, unless the arbitrator, arbitrators or umpire for 


other order as he or they may think fit. .... . . c , . . 

30. Time and place of Hearing.— The arbitrator, arbitrators or umpire shall fix date and 

- • - ■’ —-' " u -' 11 reasonable notice thereof to all 

t, 60, Cannon Stroot, 

_ special reasons other¬ 
wise order. , .... , .. . . .. . , . 

40 Subject to such adjournments as the arbitrator, arbitrators or umpire think just. 

or convenient, the arbitration shall bo continued de die in diem until concluded. 

41 The arbitration shall bo held in private und no person shall bo entitled to be 
present except the parties, their representatives or agents, the witness, and the officers of 

l< 42 .° U Co unset and Solicitors.— Any party may be represented by a barrister or solicitor 
in the absence of any agreement to the cont rary by all parties. Notice of intention to bo 
so represented must bo given to the Court-and all other parties at least four days before 

the^henrmg^_ A p ar ty may appear in person or be represented by an agent other than 

a barrister or soiicitor if he so desires, but such agent shall before taking any part in the 
proceedings produce to the arbitrator, arbitrators or umpire a written authority from his 
principal authorising such ugont to appear for him. 

44 Chain, of Sale8. —Whore goods have been sold and resold on two or more occasions 
and the same, or substantially the same dispute arises on more than one contra-1, of sale, 
it shall be competent for the arbitrator, arbitrators or umpire appointed to determine any 
one such dispute to invito tlio parties to any other such dispute to join in the arbitration 
to the end that all sueli disputes may bo determined at the same t ime by moans of an 
arbitration besween the first sellor and tlio last buyor. 

45 Services of Notices. —In all cases where these Rules roquiro notices to ho served on 
any party and where the business address of any such party is given in the contract which 
contains the arbitration agreement, service of such not ice may be effected, if directed by 
the arbitrator, arbitrators or umpire, by moons of a eahlogram addressed to the party con¬ 
cerned at tlio address so given in (lie contract or arbitration agreement unless such party 
shall have given to tin* other party notice of change of address or of some other address as 
his address for service, in which ease the cablegram shall be directed to such new or other 

address. , 

Costs and Tees. 

46. (i) Arbitrator's Fees —The parties to every arbitration under these Rules shall pay 

a foo for the sorvicos of tlio arbitrator, arbitrators and/or umpire in accordance with the 

scale sot out in the Fifth Schedule hereto, and also his or their expenses, 

(ii) Orders as Costs. —The arbitrator, arbitrators or umpire may by his or their 
award direct any of the parties to pny tlio costs of the arbitration, including tlio fees 
and expenses payable to the arbitrator, arbitrators or umpire and the costs incurred by tho 
parties, or may divide sueli costs botwoon tho parties in such proportion us he or they 

think fit and may assess the amount of such coats, or ho or they may in the award ox- 
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pressly reserve the assessment of costs and direct that they shall be assessed before him or 

them -ta-bse^e ^ hQrein pr0 vided, the fees and expenses of the arbitrator, arbitrators 
or umoii'o shall be paid to him or them by the party taking up the award, without pre¬ 
judiced the right of such party to recover such foes and expenses from any person or 

personsjiltimately^liaWe *° t | > i f^ otification has been given to the parties that the award has 

been made and is ready for delivery, no party takes up the award then upon the expira¬ 
tion of such ten days the arbitrator’s, aabitrators’ and umpire s fees and expenses shall 
forthwith be payable and be paid to the arbitrator, arbitrators or umpire by fhe 

parties to the arbitration without prejudice to the right of any patty-liablet on av 
to recover such foes and expenses from any person or persons ultimately liable to pay 

tlu same. Arbitrator's Fees when dispute compromised. —Ih any case where, before the 
award is published, the Reference is determined by the act of the parties, then if the same 
is so determined before notice has beon given by the selected arbitrator, arbitrators, 
umpire of his or their consent to act in the particular case the ar b 1 . t ^°.^ rb ^J 0 ^^ 
umpire shall not be entitled to any fees or expenses, but if it is so determined 

notice has beon given, then there shall forthwith be paid to such arbitrator or arbitrators 
and/or umpire by the several parties to the arbitration agreement, in equal shares the 

specified foos and expenses for such time as the arbitrator, arbitrators and/or umpire 
have sat to hear the case, and devoted to the perusal and consideration of the papws, and 
if ho or they shall not at the time of such determination have sat to hear the case, o 

persued and considered the papers, then such fees and expenses as he or they mnldlaavo 
been ont itled to if ho or they had hold a sitting of one hour’s duration for that purpose. 

Award . . . 

47 Delivery of Award.— The arbitrator, arbitrators or umpire shall deliver hie or their 
award in writing to the Court and any party to the reference may have a copy thcroot on 
payment of the fees and expenses sot out in the Fifth Schedule hereto. 

Arbitration Clause Recommended for Insertion in Contracts. 

The construction, validity and performance of this contract shall be governed^by the 
law of England and all disputes which may arise under, out of, or in connection with 01 m 
relation tf tho contract shall be submitted to the arbitration of the London Court of 

Arbitration under and in accordance with its Rules at the date heieot. --hitration at 

The parties hereto agroe that service of any notices in the course of such aibitration 

their addresses as given in this contract shall be valid and suffiiciont. 

J. G. ALLANBY, Registrar , 

69, Cannon Street, 
London, E.C. 4, 

T?r»rrl ftn rl . 


FIRST SCHEDULE. 

Form of an Arbitration Agreement submitting an existing dispute to Arbitration zn the 

f absen e of a sufficient arbitration clause in a contract between the parties. ^ Q ^ f 

Urn London Comt of'Aibit^tfon^ndwhereas the matters involved™ too said 

dispute are a J follows : ( Instrt hrieJ particulars). 

L 0 'T^V’oTl tho stid m?t d to^s°n dYspufe botwe'en 0 ^ 1 ^! bo determined by the arbitra- 

Li ° 2 ° f That’wo °abide P by'lnd ‘porfo^m’the awa^d of thearbitrator appointed as aforesaid 

3 ! That wo will abide by and perform til interlocutory orders made by the arbitrator 

in accordance with the said Rules, # , 

4 That the dispute shall bo decided in accordance with the law of. 

0 . That we will pay the arbitrator’s fees and expenses and such costs as may bo by the 

award win not take any legal proceedings against the arbitrator or the London 

Court of Arbitration or any officer thereof in respect of any matter arising in the arbitia- 

UO: As witness our hands day of 19 , * r Sieiaod) 

Witness. v B . 

c. d! 
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SECOND SCHEDULE. 

Case staled in the course of an arbitration for the opinion of High Court 

In the matter of an arbitration between A.B. and C. D. havo boen appointed 

arbHr^tor in accordance with the Rules of London Court of Arbitration to determine a 
dispute between the above mentioned A. B. and C. D. 

And whereas I have taken on myself the burden^of the reference and in the course thereof 
a question of law has arisen which the said —— has requested me to submit to this 

Honourable Court and I have agreed to do so. 

And whereas the following facts have been admitted orfproved in evidence before me 

namely ; 

(a) 

(b) 

And whereas the said A. B. contended that Antl w heroas the documents's^st 

ou" t0 in d ?he th S a chedule hereto were proved in evidence before me and are to be treated as 

f °‘Now® rl°»aRF 8 ; do hereby submit to this Honourable Court, the following ques- 

tion of law, namely. (kv nf 19 

Given undor my hand this day o (Signed) E. F. 

Witnoss. _ 

THIRD SCHEDULE. 

Ordinary Form of Award. 

. . a tk nf and C. D. of 

Whereas a dispute ass arisen betwe^ fc ‘ he ’ 3aic i a. B. and C. D. have agreed to submit such 

noeordanco with the Rules of the London Court of Arbitration 
dispute to arbitration - Arbitration havo appointed me E. F. of 

and whereas the London Court said dispute and I have taken on myself the 

b?ir^on\}f 8 ^l^o a ^ofm-oiu-u* andliavo heard the evidence and the arguments adduced by the 

parties and their representatives. 

Now I, the said E. F„ do hereby make my award as follows . 

, I- 1 --*1 ris^ttu^'tor^coCany sum of money form the said C. D.,. 
that the said A. B. is not on £ and of this award at 

2 . 1 assess the costs of the ar >i t the c0 sts of the arbitration shall be assessed 

subsequently to the publication of this award on a date to bo flxod by me on the appl.ca- 
tion of eithor of the avovo mentioned parties). (A.B.) 

3 X direct that the costs of the arbitration and award be paid by the said and 

(C.D.) 


if such costs or any part thereof should be paid in the first instance by the said 

(A HI < AB > 

direct that the said — shall repay the amount thereof to the satd 


(A.B.) 


(C.D.) 

Given undor my hand the 
Witnoss : 


day of 

FOURTH SCHEDULE. 


(C D.) 
(Signed) E. F. 


Award Slated as Special Case. 

In the matter of an arbitration botwoon A. B. 

and C. D. have been appointed arbitrator in accordance 

Saho Rubs of the London Court of Arbitration to determine a dispute between the 

ftboye-mentionod parties^ nwself the burden of the reference and havo heard the 

SfijMaward in the form 

of ^ d ° 8 °- 

K 
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Now I, the said E. F. do hereby state my award as follows : 

(a) 

(b) 

(c) 

1. The following facts were admitted or proved in evidence before me. 

2. On these facts the said A. B. contended that he was entitled to recover the sum of 
£ on the ground that (set out A. B.’s contention). 

3. The said C. D. contended that the said A. B, was not entitled to recover any sum 
of money on the ground that (set out C, D.’s contention.) 

4. 1 decided that the contention of the said A. B. was right, and X hereby award that 

the said C. D. do pay to the said A. B. the sum of £ together with 

£ the costs of the arbitration and of this award. 

5. The question for this Honourable Court is whether my said decision is right in law. 

6. If neither party sets down the Special Case for hearing within 14 days from the 
publication of this award, or if this Honourable Courts decides that my decision was 
right in law this award is to stand. 

7 If this Honourable Court decides that my decision was wrong in law, then I award 
that the said A. B. is not entitled to recover any sum of money from the said C. D. and 
that the said A. B. do pay to the said C. D. £ together with the costs of the 

arbitration and of this award. 

8. The documents set out in the Schedule hereto were proved in evidence before me 
and are to be treated as forming part of this case. 


As witness my hand this 
Witness : 


day of 


1 . 


2 . 


3. 


4. 


FIFTH SCHEDULE 


(Signed) E. F. 


Scale of Arbitration Fees. 

(The following represents the maximum scale of fees.) 

Whore the amount involved does not exceed £50, and the time occupied is 
less than half an hour. 

Office Fee, which includes Forms and attendance of Register (if any), but 
not Stamp Duties 
For each Arbitrator or Umpire 

In other cases : 

Office Fee ... 

Room (if any), each sitting 
For each Arbitrator or Umpire : 

For the first hour 

For each subsequent hour or part of an hour ... 

Where the amount involved exceeds £1,000 the Fees to be double Scale 
except that the charge for Room (if any) shall be, per day... 

If case submitted under Rule 10, minimum fee ... 

It shall be open to the parties in any particular case to enter into an agreement in 
writing to pay specified fees of a larger amount than those shown in the scheduled scale of 
the London Court of Arbitration. 

Witness. —Scale of Foes not to exceed those allowed in the High Court. 


• • • 


• • • 


31 

£2 

£1 

£1 

£3 

£2 

£2 

£5 


1 

2 

1 

11 

3 

2 

2 

5 


0 

0 

0 

6 

0 

0 

0 

0 


Counsel and Solicitors. —Subject to the provisions of Rule 46, Fees and Costs to be on 
the same scale as those allowed between party and party in the High Conrt and to include 
such reasonable costs of the case and of its preparation as may be allowed . 


BENGAL CHAMBER OF COMMERCE 

Tribunal of Arbitration 
Rules. 

Interpretation. 

1. Interpretation clause. —In ^tliese rules the following words have the following 
meanings ;— 

(1) “Chamber” means the Beugal Chamber of Commerce. 
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( 2 ) 


<1 


Court” moans the Arbitrator or Arbitrators appointed for determining a parti¬ 
cular dispute, or the Umpire whore an umpire has been appointed. 


(3) 

(4) 

(5) 


( 6 ) 


(7) 


“Member” moans any member for the time being of the Chamber. 

‘•Party” includes an individual, firm and Company. 

“Reference” moans any agreement to refer a difference or dispute (present or 
future) to the Tribunal. Any agreomont to refer more than one difference or 
dispute between the same parties which arise under seperate contracts shall be 
treated as a seperate reference in respect of each contract. 

“Registrar”—T he Registrar of the Tribunal shall be the Secretary for the time 
being of the Chamber or such other number of the Secretarial staff of the Chamber 
as shall bo acting for him from-time to time. 

“Tribunal” means the Tribunal of Arbitration of the Chamber hereby constituted. 

Objects and Constitution of Tribunal. 

IT. Objects —The objects of the Tribunal ore the determination settlement and adjust¬ 
ment of disputes and differences relating to trade, business and manufactures, between 
one party and another, whether any such party resides or carries on business personally or 
by agent or otherwise in Calcutta or not and whether such party is a member of the 

Chamber or not. The Tribunal shall consist of such members or assistants to 

members and of such other persona who are from time to time on the panel of Special 
Advisory Ihrard to the Indian Jute Mills Association, as may from time to time be select¬ 
ed by the Registrar as hereinafter mentioned and bo willing to servo on the Tiibunal. 

(2) The Registrar shall from time to time as lie shall consider necessary select such 
norsons from the classes mentioned in the proceeding rule, who are wil ing to serve, and 
shall chcuhUo to all members from time to time a list of the persons so selected. Ho may 
a^o if ho thinks fit supply a copy of such list to persons other than members applying for 

the same time, if he thinks proper so to do, add to the said list the 

(6) yio negvshraiL y consider qualified to serve on the Tribunal. It shall 

names of other per;sons 'ivhom ne may circl J lftto any list of the added names, but a list 

not bo necessary in such case timo b ? ing 8ha ,l bo kept by the Registrar. 

and sh”l“always bo open to inspection by members on application and, at the discretion 

of the Registrar, also by persons other than mombois. 

(IV) Registrar. —The duties of the Registrar of the Tribunal shall ordinarily consist 

of or include the following : ...... , . 

Ho shall bv himself or Ids subordinates, receive applications to tho tribunal and 

■' loTtmpnf nf fees and costs, appoint tho arbitrator or arbitrators and, where noees- 
rocoivo payment or tees Pourt to deal with any dispute, receive all appli- 

sary, tho umpire who w^ n parties, and communicate to thorn tho orders and 

cations made to the <£"11 iby p f icationa to tho Tribunal and of awards made 

directions of the Court .keep amemoranda, and make such returns as tho 

by any Court ^L^unalshMl from time to timo require, and generally carryout the 
diro^UoisofanyCourt so constituted, and take such steps as maybe necessary to assist 
any such Court in tho execution of its functions. 

Constitution of Court. 

V m Applications for arbitration.—In every case whore a dispute or difference has 
V. 11/ Appu ■ ; rV i.naroed that such dispute or difference shall bo referred 

arisen between f i Tribunal an application for arbitration may bo addros* 

for €le°ision to tho Clmrnbo^ortho^T'ibunul, j on> iu lho case of disputes relating to 

^oce goode! ehnll ho in such form ns the Committee of the Chamber may from t.mo to 

nron^eeipt of such nppl motions, tho Registrar shall constitute a Court for the 

adjudication of tho dispute. . 

PU Arbitrators or umpire, to have practical knowledge — In constituting any Court the 
r> s elect ns arbitrator or arbitrators or umpire as the case may bo, so far as 

Rcgistrai si • ving a practical knowledge of tho subject-matter of the contract or 

P° s ?‘inoSesUon ami the Registrar shall not appoint any person who for any reason 
contracts mwould not be a proper person to act as Arbitrator or Umpire in 

The Particular matter, but no award shall bo invalid nor shall any objection be taken 
♦ Woto bv any party, on tho ground that any person eo «rP*i»tecl not possess 

eu«^i practical knowledge, or was not in fact a proper person to act as arbitrator 

or umpire. 
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(4) Names of arbitrators or umpire. —The names or name of the persons or person consti¬ 
tuting a Court shall not ordinarily be disclosed to the parties nor shall the parties be 
entitled to such information as of right. In the event of any of the parties applying on 
special grounds (to be specified in writing to the Registrar) for the disclosure of the said 
names or name the decision as to whether such disclosure shall be made or not shall rest in 
the absolute discretion of the Registrar. The non-disclosure of the said names or name 
shall not in any case affect the validity of the arbitration proceedings, or of any award 
therein nor afford ground of objection to the filing of the award. 

VI. Appointment of arbitrators. —Unless the agreement to refer the dispute or difference 

to the Chamber or Tribunal otherwise expressly provides the Court shall consist of two 
arbitrators, who shall be selected by the Registrar from the Tribunal and appointed in 
writing under his hand. , 

VII. Expiry of time. —If the Court have allowed the time or extended time to expire 
without making any award, and without having signified to the Registrar that they cannot 
agree, the Registrar shall constitute in manner aforesaid another Court which shall pro¬ 
ceed with the arbitration and shall bo at liberty to act upon the record of the proceedings 
as then existing and on the evidence, if any, then taken in the arbitration or to commence 
the arbitration de novo. 

VIII. Appointment of umpire. —In the event of the Court originally appointed disagreeing 

the dispute shall be referred to an umpire and the Registrar shall appoint an umpire to 

be selected from the list aforesaid to constitute the Court for the adjudication of the 
said disputes and such umpire shall then proceed with the arbitration in accordance with 
these rules. 

IX. Consent to act. —The consent to act of the arbitrator or arbitrators or umpire as 
the case may be shall be obtained by the Registrar. 

X. Arbitrators or umpire failing to act. —If any appointed arbitrator or umpire neglects 
or refuses to act, or dies or becomes incapable of acting the Registrar shall substitute and 
appoint a new Arbitrator or Umpire as the case may be in manner aforesaid and the Court 
so reconstituted shall proceed with the arbitration with liberty to act on the record of the 
proceedings as then existing and on the evidence if any then taken in tho arbitration, or 
to commence the proceedings de 7 wvo. 

Conduct of -Arbitrations. 

XI. Statement to be filed within specified titne., —The parties shall within such time as 
may bo directed by tho Court, prepare and submit to the Registrar in duplicate a written 
statement of their respective cases with copies of all relevant documents or other evidence 

on which they :roly. A copy of each party’s case shall bo given to tho other party who 

shall respectively be entitled to put in a rejoinder thereto within such time as may be 
directod. Normally no more than one rejoinder shall be filed but the Court shall have 
discretion if it thinks fit to allow more than one rejoinder, on such torms as it may 
impose. 

XII. Enlargement of time for submission of statement. —Tho Court may at its discretion 

enlarge the time for submission of a written statement or rejoinder, but it shall not be 
bound to receive or to consider any written statement or rejoinder of either party 
tendered after the expiration of the original or subsequently extended time as the case 
may be. _ . 

XIII. Communications to le made through the Registrar. —All applications which the 
parties desiro to make to the Court and all notices to bo given to the parties before or 
during the course of the arbitration, or otherwise in relation thereto, shall be made 
through the Registrar who shall communicate tho orders and directions of the Court there¬ 
on to tho parties. 

XIV. Obligations of the parties. —The said parties, respectively, shall do all the 
acts necessary to enable the Court to make just award, and shall not wilfully do or cause 
or allow to bo done any act to delay or to prevent the Court from making an award, and 
if either party shall do or cause or allow to bo dono any/such act that party shall pay to 
the other such costs as the Court shall deem reasonable. 

XV. Hearing. —The dispute will normally be decided by the Court on the written 
statements of the parties and oral evidence will not be taken nor will tho parties be 
entitled to appear or any formal hearing be held. The Court shall have power however 
if it thinks fit to appoint a time and place for the hearing of tho reference and to hear oral 

evidence, __ , . 

XVI. Appearance of parties. —In any case of a formal hearing no party shall, without 
tho permission of the Court, bo entitled to appear by counsel, attorney or other advocate 
or advisor, but the Court in its discretion may require tho parties with or without witness 
to attend boforo it or before uny Committee or Sub-Committeo of the Chamber to be 
examined. 
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XVII. Evidence .—'i he parties to the reforonce and any witness on their bohalf, shall, 
subject to tho provision of any law for tho time being in force 

(а) submit to-bo examined by tho Court on oath or affirmation in relation to tho 

matters in dispute ; ... 

(б) produce before tho Court all hooka, deeds, papers, accounts, writings and 
documents within their possession or power, respectively, which may be 
required or called for by the Court. 

( t ) comply with tho requirements of tho Court as to tho production and selection 
of samples, and; 

(</) genorally do all other things, which during tho proceedings on a roforcnco, tho 
Court may require. 

XVIII. The Court may : 

(«) administer oath or affirmation to the parties or witnesses appearing ; 

(6) state a special case for the opinion of the High Court, or give its award in tho 
form of a special case for tho opinion of tho High Court ; 

(r) make an award conditional or in the alternative ; ... . , . . 

(d) correct in an award any clerical mistake or error arising from any accidental 

slip or omission, or 

(c) administer to any party to tho arbitration such interrogatories as it may 

XIX Retention and for return of documents .—Ihe Court shall have full discretion to 
retain and/or return all books, documents or papers produced before it in any proceedings 
and may direct at anv time that tho books, documents or papers produced or any of them, 
are to bo returned to the parties or either of them on such terms and conditions as tho 

C °'xxl aa3 A6wwc« of parties,— 1 Tho Court may proceed with tho reference notwithstanding 
any failure to file a written statement within due time and may also proceed with reference 
in the absence of any or both of the parties who, being entitled to appear before the Court, 

after <luo notice# refuse or lieulcct to ftttiiKl* # ^ 

XXI. Application tv Civil Court to issue process to parties or witnesses.— If tho Court 
shall at an v s taco of arbitration be of tlio opinion that it is desirable to examine either 
or »“/« uS S who may not bo willing to give evidence before tho Court or may bo 
resident outside the City of Calcutta tho Court may apply to tho Civil Court having juris¬ 
diction^in that bol.alf to issue process to such party or witness, including tho issue of sum¬ 
mon “os and commission for tho examination of witnesses and summonses to produce 
, * , „„„ .to ,i Secretion roauiro one or both the parties to deposit such foo or 

as the Com t shal 1 Vonsjdcr necessary and in tho 

event of any party who has been called on to deposit such foes fading to do so may dismiss 
sncli party’s case or deal otherwise with the matter in any way the Court may think just. 

XXII Arbitrators empowered to consult Committees and solicitors or counsel.— Tho 

Court may at its own instance at any time or times before making a final award and 
y „r t i. n T >.»,rtios consult, refer to, and act on and adopt tho advice, 

at tho suSir estions of any committee or Sub-Committee of tho Chamber 

o? "sing special jurisdiction or power relating to the particular industry, 
im\ing or txciL „ i branch of trade concerned in the reforonce or of any experts 
commodity, pjo , niay a i so , a t tho like expense of tho parties, consult and 

r<Iopt UioTuWdo of solicitors or counsel upon any question of law, evidence, practice or 

procedure arising in tho course of tho reference. ... 

yvttt c .Case —In any caso where party wishes to have any question arising in 
XXIII. Special Case, in a y Court of Justice at Fort William in Bengal* in tho 

any P^ocoedAn^ ^ foi tbo opinion of the High Court ho shall apply in writing to tho 

Registrar, P an<l with such application shall paya requisition foo of Ks. 40. If tho Court 
, ro .r, '. ... Qll ..i. rniiuost tho party applying shall also ho responsible for all legal 

decides to ^eos ami expenses that may bo incurred by tho arbitrator or arbitrators 

or umpTioTf imd incWentid to tlio same and shall make such deposit on account thereof 

as tho Court may decide. Awards 

XXIV Derision of majority.— In cases where tho Court shall consist of more than two 
Arbitrators the award of tlio majority shall prevail and bo taken as tlio decision of tho 

C ° XXV Time fur making awards by arbitrator.— Tho Court shall make its award in 
writing within four months after entering on tho reference or on or before any later day 
to which tho Court, with the consent of a ll parties concerned jni tho p rocee ding s, by any 

* jV utv culled Ui'jJi Court ut C ulcuttu % 
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writing signed by them, may from time to time, enlarge its time therefor or any 
extension of time granted by the Court of Judicature at Fort William in Bengal* : 

Provided that, if any commission for examination of witnesses shall at any time be 
issued under the provisions of Rule XXI or Section 43 of the Arbitration Act 1940 or any 
other provision in that behalf this Rule shall be read as if the above-mentioned initial 
time limit of four months were increased by a period of time equal to the time which 
elapses between the date when the Civil Court concerned shall make its order for the issue 
of such commission and the date when the same small have been executed and returned 
to the Court, and all enlargements and extensions of time as above provided shall take 
effect as from the expiry of such increased initial time limit. 

XXVI. Extent of award .—The Court may make an interim award, and may, by any 
award, order and determine what it shall think fit to be done by either of the parties, 
respecting the matters referred. 

XXVII. Signature to and issue of awards .—Every award shall be signed by the Court 
and by the Register. When completed, a copy of the award shall be sent by the Register 
to each of the parties, but the name or names of the member or members of the Court shall 
not ordinarily be disclosed on such copy and such non-disclosure shall not affect the 
validity of the award nor afford any ground of objection to the same being filed. 

XXVIII. Filing of awards .—The Court shall at the request of any party to the procee¬ 
dings or of any person claiming under such party or, if so directed by the High Court of 
Judicature at Fort William in Bengal* and upon payment of the fees and charges due in 

respect of the arbitration and award, and of the costs and charges on filing the award, 

cause the award or a signed copy of it together with any depositions or documents, which 
may have boon taken and proved before it, to be filed in the said High Court. 

XXIX. Award binding on all parties .—The parties shall in all things abide by and 
obey the award, which shall be binding on the parties and their respective representatives 
notwithstanding tho death of any party before or after the making of the award, and such 
death shall not operate as a revocation of tho submission. 

XXX. Further award .—Whenever an award directs that a certain act or thing shall be 
done by one party to the reference. c.g., delivering or taking (with or without allowance) 
delivery of goods and such party fails to comply with the award, the party in whose 
favour the award is made may make a fresh application for a further award determining 
the amount of damages or compensation payable by reason of such failure, and the 
Registrar, on receipt of such application, shall proceed to constitute a new Court, which 
may or may not consist of the same or of one more of the members constituting the Court 
who made the first award, and the new Court shall proceed under these rules to arbitrate 
on the said application and the award thereon may bo filed separately or together with 
the original award. 

XXXI. Costs , chargeSyfees, etc .—The costs of the reference and award including the 
costs, charges, fees and other expenses provided for by these rules shall be in the discre¬ 
tion of tho Court, which may direct to and by whom and in what manner and in what 
proportion such costs, charges, foes and other expenses or any part thereof shall be borne 
and paid, and may tax and settle the amount of costs to be so paid or any part thereof, 
and may award costs to be paid as between solicitor and client. 

Fees. 

XXXII. Subject to any limitations imposed by the rules following, the Court shall 
be entitled to allow fees and expenses of witnesses, expenses connected with the selection 
and carriage or samples. Licensed Measures’ Department charges, conveyance hire, cost 
of legal or technical advice or proceedings in respect of any matter arising out of the 
arbitration incurred by tho Court and, when goods are examined at premises other than 
those of the Chamber such additional foes not exceeding double the prescribed fees of 
any particular reference, for every attendance at such other premises, and any other 
incidental expenses and charges in connection with or arising out of the reference or 
award as the Court shall in its absolute discretion think fit. 

XXXIII Copies of proceedings .—No party is entitled to copies of proceedings before 
arbitrators or an umpire. In case where tho Tribunal is requested to make copies of 
cases or exhibits thereto, submitted by either party, for tho purposes of sending such 
copies to the other party then the charge, for every copy made, shall bo six annas a folio 
of 90 words (seven figures to on© word). 

XXXIV.* The fees, costs, charges and other expenses of and incidental to the reference 
and the award (if any) which are to be payble and which arc not otherwise provided for 
under these Rules shall be the following, viz, : 


*Now called High Court at Calcutta. 

[ ■\Ae amended by the Committee on 25th Fcbruary t 1947. ] 
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(1) Certified copies of awards. —A fee of Rs. 2/- is payable for each certified copy of an 

award. , 

(2) Stamp Duties. —Stamp duties are to be paid in all cases in accordance with the scale 
of stamjr duties for the time being imposed by law. 

(3) Filing Awards. —A fee of Rs. 8/- to the Chamber in addition to the Court fees on the 
scale for the time being in force is payable by the party requiring the award to be filed. 

(4) Single Arbitrator. —A Single Arbitrator shall be paid double fees, namely, the fees 
payable hereunder to two Arbitrators. 

(5) Piece-goods Arbitrations :— 

(o) For contracts involving inspection of only one quality of cloth :— 

For quality, etc., Rs. 64/- for each Arbitrator or Umpire. 

For Mildew, Rs. 64/- for each Arbitrator or Umpire. 

(6) For contracts involving inspection of cloth :— 

For quality, etc. 

For first quality, Rs. 64/- for each Arbitrator or Umpire ; 

For each additional quality, Rs. 8/- for each Arbitrator or Umpire. 

For Mildew, Rs. 64/- for each Arbitrator or Umpiro. 

(c) In all piece-goods arbitrations involving measurement of lengths and or widths 

the fee for each Arbitrator or Umpiro is hereby prescribed to be Rs. 80/- 
subject to the proviso that the Committee may in special cases at their 
absolute discretion prescribe and determine for tho time being the amount 
of the fee payable to each arbitrator or Umpire in cases of this naturo. 

(d) In all other piece-goods arbitrations, whether involving examination of goods 

or not tho amount of the fee payable to each arbitrator or umpire will bo 
prescribed and determined for the time being by the Committee for cases of 
this nature. 

(«) In addition to thoso charges an Institution Foe of Rs. 60/- is payable to tho 
Tribunal in all cases whore one or both parties is or are a member or 
members of tho Chamber or of any Association working in connection with 
tho Chamber under Article 56 (d) of tho Articles of Association of tho 
Chamber ; but where neither party is a member of the Chamber or of any 
Association working in connection with tho Chamber, an Institution Foe of 
Rs. 80/- is payable provided that in any particular arbitration tho Com¬ 
mittee may in their discretion prescribo and determine that a fee exceeding 
tho aforesaid figures but subject to a maximum of Rs. 250/- shall be payaqle. 

f6) Jute arbitrations involving inspection of jute —A fee of Rs 80/- is payable in respect of 
each arbitrator or umpiro and when more then two qualities or makes or deliveries of jute 
are examined under the same contract a fee of Rs. 40/-for each further quality, ar mark, 
or delivery, examined in excess of two quatities or marks, or deliveries, is payable in 
respect of each arbitrator or umpiro in addition to tho first foe of Rs. 80/-, and for each 
assorter engaged in sum of exceeding Re. 1/8/- will be charged together with such sum 
to cover all incidental oxpenses connected with selection and carriage of samples as may 
be proscribed .and determined for the time being by tho committee for ca&os of this 
nature. 

(7) Jute arbitration not involving inspection of jute. —In all jute arbitrations not 
involving examinat ion of juto a fee of Rs. 80/- is payable to each arbitrator or umpiro pro¬ 
vided that in any particular arbitration the Committee for cases of this naturo may in 
their discretion prescribe and determine that a fee exceeding Rs. 80/- shall bo payablo to 
each arbitrator or umpiro. 

In addition to thsso charges an Institution Foo of Rs 80/- is payable to tho Tribunal in 
cases whore one or both parties is or are a rnomber or members of tho Chamber or of any 
Association working in connection with tho Chambor under Article 50(d)* of tho Articles 
of Association of tho Chambor ; but where neither party is a member of tho Chambor or of 
any Association working in connection with tlio Chumbor an Institution Feo of Rs. 120/- is 
payable provided that in any particular arbitration tho Committee may in thoir discretion 
proscribe and determine that a foe exceeding tho aforesaid figures but subject to a maxi¬ 
mum Rs. 250/* shall bo payable. 

(8) Gunny Arbitration involving inspection of goods. —Whore gunnies aro examined a fee 
of Rs. 80/- is payablo in respect of each arbitrator or umpire. 

(9) Gunny Arbitrations not involving inspection of goods. —In all gunny arbitrations not 
involving examination of goods a feo of Rs. bO/- is payable to each arbitrator or umpire 
provided that in any particular arbitration tho Committee for cases of this naturo may in 
thoir discretion prescribo and dotormino that a fee exceeding Rs. 80/- shall bo paid to each 
arbitrators or umpiro. 
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In addition to these charges an Institution Fee of Rs. 80/- is payable to the Tribunal in 
cases where one or both parties is or are a member or members of the Chamber or of any 
Association working in connection with the Chamber under Article 66(d)* of the Articles 
of Association of thl Chamber ; but where neither party is a member of the ^amber oi 
of any Association working in connection with the Chamber, an Institution Fee ef Rs. 120/- 
is payable provided that in any particular arbitration the Committee may m their accre¬ 
tion ^prescribe and determine that a fee exceeding the aforesaid figures but subject to a 

maximum of Rs. 250/- shall be payable. 

(10) Other Arbitrations.— In all other arbitations whether involving the examination 
of eoods or not, or in those involving consideration of documents only, the amount of the 
fee 8 payable in respect of each Arbitrator or umpire will be prescribed and determined for 
the time being by the Committee for cases of this nature. 

In addition an Institution Fee of Rs. 80/- is payable to the Tribunal in case * 
or both parties is or are a member or members of the Chamber or of any Association 
working in connection with the Chamber under Article 56(d)* of the Articles of Association 
of the Chamber ; but where neither party is a member of the Chamber or of any Associa¬ 
tion working in connection with the Chamber, an Institution Fee of Rs. 120/- is payabie 
nrovided that in any particular arbitration the Committee may in their discretion pres¬ 
cribe and determine that a foe exceeding the aforesaid figures but subject to a maximum 
of Rs. 250/• shall be payable. 

(ID Settled or withdrawn cases. —In cases where the party instituting a reference desir¬ 
es to withdraw it before a Court has been constituted the Institution Fee only will be 
charged but if a Court has been constituted before the application to withdraw^ the 
reference has been received by the Registrar then full Institution Fee and arbitrators lee 

Wi *(l21 ^lUturned cases. —In cases in which the Court decides that it has no jurisdiction 
to act and refuses to proceed with a reference to it, one half of the Institution Fee togethe 
with arbitration fees and any legal or other costs and expenses incurred by them will he 

payable^v. Committee of the Chamber shall have the power to alter, modify or vary 

the foregoiog table of fees from time to time. 

Indemnity of Arbitrators, 

XXXVI No party shall bring or prosecute any suit or proceeding whatever against 
the Court, or any member thereof, for or in respect of any matter or thing purporting: to 
be done under those rules nor any suit or proceeding (save for the enforcement ot 
award) against the other party. 

Notices. 

XXXVII. All notices required by these rules to bo given, shall bo in 
shall be sufficiently given if loft at the last known place of abode or business of the pa y 
to whom the notice is addressed, or if sent by registered post addressed te.him by nam 
at such place of abode or business. If sent by post such notice shall be 

been given at the time at which the letter would in the ordinary course be delmvea. 
In the 8 case of any person who has no place of business in Calcutta but who is 1 ’ 0 P/‘ 0S ®^^J 
by an agent in Calcutta or elsewhere in India, the place of abode or business of the agent 

shall be deemed that of such person. 

^ron «“e P s P a \r^ the r u le a 

at present in force, 

BOMBAY CHAMBER OF COMMERCE 

BY-LAWS OF THE BOMBAY CHAMBERS OF COMMERCE TO REGULATE THE 
ARBITRATION OF COMMERCIAL DISPUTES BY THE CHAMBER 

as adopted at a Special General Meeting of Members of the Chamber Wi « <h 

jVovem&er, 1953. These By-laws surpersede those which were m existence ap to that aat . 

1. In these By-laws and in Schedule annexed hereto— 

(1) “The Chamber” means the Bombay Chamber of Commerce. 

(2) “The Committee” means the Committee for the time being of the Chamber. 

(3) “The Secretary” moans the Secretary for the time be ing of the Chamber, or 

*Noiv Article 65(d ), 
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suoh other member of the staff of the Chamber as shall be acting for him from 
time to time. 

U) The Act shall mean the Indian Arbitration Act, 1940 or any statutory amend¬ 
ment thereof or other Act or Acts for the time being in force m the Union of 
India containing the provisions of the Legislature relating to Arbitration. 

2 The Committee shall, as and when necessary, make a list of such members, 

assistants to members, and other persons as shall, m the opinion of the J* 0 

qualified and as shall have signified their willingness to act as arbitrators and or umpires, 
and may add to or withdraw names from such list at their discretion. 

3 When two members of the Chamber, or when one member and a P^ty who is not 

, twn Tvirfcios who fire not mombers have agreed to refer any dispute 

a membePt or wh^ p under the rules of the Chamber, the Committee will upon 

Suf m the “ontrLct or true copy thereof under which the arbitration agreement 
receipt of (1) the*contract, tho form which may from time to time be prescribed 

by^ho °Cornmittee, through the Secretary, two arbitrators and an 

umpire to act accordingly. . 

rT ,, _. , i arbitrators or umpire, as the case maybe, so tar 

4. Tho Committee s , » ■ p ra ~tical knowledge of tho subject-matter of tho 

as possible. P 0r8Ons s °in Question and the Committee shall not appoint any person who 
contract or contracts m <ju . *’ lod ^ would not be a proper person to act as arbitrator 

“f ter 0 ’ n Vhe n g°round d ttt'any‘person 7o ^p^teV^ n“ 

p™" uoh S praotlal' toowledg^. or was not in fact a proper person to act as arbitrator 

or umpire. a «r, rt iniment tho arbitrators or umpire, as tiie caso may bo, 

shau notbo givonThe namos P of tho parties but only particulars of tho dispute, in which 
they are invited to act as a “tors^ ^ a3 OM0 bo shall be 

obtainocl’fn “g by° of tho cfommittoo. 

obtamed ® f th arbitrators and umpire shall bo recorded on a form 

7. Tho appointment of t n £ tio3 fcbft t tho appointment has boon made shall bo 

‘\voTin writlhg to°hoth parties by tho Secretary on behalf of the Committee. 

^ S. The names or namo 

the case mty be, shall 0 tion as o flight. In tho event of any of tho parties applying on 
be entitled to such “ for !° a . f d - n writi ®«, to tho Committee) for the disclosure of tho said 
spocial grounds (to bo sp_ whether such disclosure shall bo made or not shall rest 

names or name deoision as to g™™ too# Tho ^-disclosure of tho said names or 

in tho absolute discrete validity of tho arbitration proceedings or of any 

rX^gro-d objectionthe filing of the award, 
award woo ks from tho date of tho application for arbitration. 

9. The parties shaU witb i umpire, through tho Secretary, in duplicate a 

prepare and submit to t,h‘' ^ t^ t ^ wi ! fch copies of all relevant documents and other 

written statement, of tj®* 1 V copy of each party’s caso shall bo given to the other party 
ovidonce on which they ro jy* , in rt re joindor thereto within such timo as may bo 

who shall respectively he vo join.lor shall bo filed, but tho arbitrators or 

dir ° • t0d ; hft U l^e discrotiou if they or ho think or thinks fit to allow more than one 
umpire shall 1 itomg thoy or ho may impose. 

rejoinder, .. fttors or ump ire. as tho case may be, may at their or his discretion 

10. Tho arbitrators o p re ^ st at. 0 mont or rojoinder, but thoy or lie shall 

onlargo tho time forsu consider any written statement or rojomdor of either party 

not be bound to T0C01 ™. bioI1 of t ho original or subsequently ox tended timo as tho caso 
tendered fitter tne c i 

may bo. frti , to mako tho ir award within tho proscribed time or fail to 

11. If tbo arbit . * fch(? arbitrators mako an award, not boing an interim award, 

agroo upon their a'jar i,• t . mattor of t ho reforonco. then tlio umpire appointed by tho 

upon part only of t J reference in respect of tho matters which the 

nrldtrators but" KSbl?to agroo upon and which do not form port o, thou- award. 

Tf .., „ r ,,m Annotated arbitrators or tho umpire neglects or rofusos to act or is 

l2 *i i If or diJs P tho Committee shall substitute and appoint a now arbitrator or 

X^to as°th“o Ct ca 5 ! maybt inaccordance with tho provision, of tho Act. 
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13. Where the requisition for the appointment of arbitrators is signed by one party 
only under a contract which includes a clause referring diiputes to arbitration under the 
rules of the Chamber, the Committee shall give notice in writing of the receipt of such 
requisition to the other party, and if such other party shall fail for fifteen clear days after 
the service of such notice in accordance with by-law No. 29 to sign a requisition for the 
appointment of arbitrators the Committee will forthwith appoint, one arbitrator to act 
as sole arbitrator in the reference and his award shall bo binding on both parties as if he 
had been appointed by consent. During the said period of fifteen days the party in default 
shall be at liberty to submit particulars in writing of hi6 contentions in regard to the 
dispute. The Committee may, at their discretion, enlarge the time for the appointment 
of a solo arbitrator or for submission of particulars. 

14. Arbitrations under these rules shall beheld in the rooms af the Chamber or at 
such other place as the arbitrators or umpire, as the case may be, may decide and shall be 
conducted in accordance with the statutory provisions for the time beiug in force relating 
to arbitration, The arbitrators or umpire, as the case may be, shall, unless a different 
intention is expressed in the agreement, have power to— 

(a) administer oath to the parties and witnesses appearing ; 

( b ) state a special case for the opinion of Court on any question of law involved, or 

state the award, wholly or in part, in the form of a special case of such question 
for the opinion of the Court ; 

(c) make the award conditional in the alternative ; 

(d) correct in an award any clerical mistake or error arising from any accidental 
or omission ; 

(e) administer to any party to the arbitration such interrogatories as may, in the 
opinion of the arbitrators or umpiro, be nccssary. 

15. The dispute will normally bo docided on tho written statements of the parties but 
oithor party may, with his submission or rejoinder, as tho case may bo, notico to tho 
arbitrators that ho wishes to produce oral evidence before the arbitrators and umpire, and 
in such case tho arbitrators or umpire shall bo bound to hear such ovidencc. 

16. In any caso of a formal hearing no party shall, without tho permission of the arbi¬ 
trators or umpire, as the caso may bo, bo entitled to appear by counsel, attorney or other 
advocate or adviser, but the arbitrators or umpiro, as tho caso may be, in their or his 
discretion may require the parties with or without witness to attend before them or him 
or before any Committee or Sub-Committee of tho Chamber to bo examined, 

17. All applications which the parties desire to make to the arbitrators or umpire, 
and all notices to be given to the parties before or during the course of tho arbitration, 
or otherwise in relation thereto, shall bo made through tho Secrotary, who shall commu¬ 
nicate the ordors and directions of tho arbitrarors or umpiro thereon to tho parties. 

18. The parties to tho reference and any witness on their behalf, shall, subject to tho 
provision of any law for the time being in force— 

(a) submit to be examined by the arbitrators or umpiro on oath or affirmation in 
relation to the matters in dispute : 

(b) produce before the arbitrators or umpire all books, deeds, papers, accounts, 
w ritings and documents within their possession or power, respectively, which 
may bo required or called for by the arbitrators or umpiro ; 

(c) comply with the requirements of tho arbitrators or umpire as to tho produc¬ 
tion and selection of samples, and 

(d) generally do all other things, which during the proceedings on a reference, tho 
arbitrators or umpiro may require. 

19. Tho arbitrators or umpire may proceed with the reference notwithstanding any 
failure to file a written statement within duo time and may also proceed with tho reference 
in the absence of any or both of the parties who, after due notice, refuse or neglect to 
attend. 

20. Tho arbitrators or umpire, as tho case may bo, may at their or his own instance 
at any time or times before making a final award, and at the expense of the parties 
consult, rofer to, and act on and adopt the advice, recommendations or suggestions of 
any Committee or Sub-Committee of the Chamber having or exercising special jurisdiction 
or powers relating to tho particular industry, commodity, produce or branch of trade 
concerned in the reference or of any experts whether members or not, and may also, at 
the like expenses of tho parties, consult and adopt tho advice of solicitors or counsel upon 
any question of law, evidence, practice or produce arising in the course of the reference. 

21. The arbitrators or mpiro shall, wrthin four months after entering on the 
reforonco or on or boforo any lator day to which they or he with the consent of nil parties 
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concernod in the proceedings, by any writing signed by them, may from timo to time 
extend their or his time therefore, make their or his award in writing as nearly as 
circumstances admit in forms proscribed by the Committee and shall sign it, and shall 
give notice in writing, through the Secretary, of the making and signing thereof and of 
the fees and charges payable in respect of the arbitration and award. 

22. Upon receipt of an award of the arbitrators or of an umpire, as the case may be, 
the Secretary shall countersign it in token of the Chamber’s authentication thereof. Ho 
shall forthwith supply to each pparty a copy of the award but the names or name of the 
arbitrators or umpire shall not bo disclosed on such copy and such non-disclosure shall 
not affect the validity of award. 

23. If either party to the submission requests, within thirty days from the date of 
sorvico of the notice of the making of the award, that the award be filed in Court, and if 
the said party pay the costs and charges and the Chamber’s fee for so filling the award 
the arbitrators or umpiro shall cause the award or a signed copy thereof to be filed in 
Court together with any deposition and documents which have been taken and proved 
before them or him and the opinion pronounced by tho Court on a special case submitted 
by them or him, if any, in accordance with Section 14 of Act, by forwarding the same 
under a sealed cover addressed to tho Prothonotary and Senior Master of the High Court 
or tho Registrar of tho City Civil Court, Bombay, as tho caso may require with a letter 
requesting that tho same be filod. They or he shall also send together with the award a 
copy of tho notice given to the parties concerned and an affidavit of service of such notice 
and of attestation of their or his signature on tho award. 

24. Tho arbitrators or umpire shall also make an affidavit stating (1) tho dato on 
which tho award was made ami signed, (2) that all depositions taken and documents 
proved before them or him have been forwarded to tho Court along with the award and 
(3) that no documents which came into their or his possession in tho oourso of tho arbitra¬ 
tion proceedings have remained with them or him. Such affidavit shall be filed along 

with the award. ... , . , , . , , . . . , . 

25 The parties shall in all things abide by and obey tho award, which shall bo 

bindin" on the parties and their respective roprosontotivo notwithstanding tho death of 
any party before or after tho making of the award, and such death shall not operate as a 

revocation of tho submission. . r . .. .. . . . , .. 

26 Tho foes puyablo to tho Chamber in rospoct of any arbitration hold undor the 
forogoing By-laws shall bo such as may bo proscribed by tho Committee of tho Cliambors 

from timo to timo. • . t 

•>7 Tho arbitrators or umpiro, as the caso may bo, shall direct in tlioir award by whom 

tho*foos or any part thoroof payable in respoct of any arbitration hold undor those By-laws 

slndHio paicL ^ ^ fc j lo parties shall bring or prosecute any suit or proceeding whatever 
acainst tho arbitrators or umpiro or tho Chamber or any of thorn for or in ropcet of tho 
matters in dispute or any of thorn or of tho arbitration nor any such suit or procooding 
(save tho enforcement of tho award) against tho other party. 

All notices required by those rules to bo given, shall be in writing and shull bo 
sufficiently given if left at the last known place of abode or business of tho party to whom 
the notico is addressed, or if sent by registered post addressed to him by nomo at sucli 
nlnco of abode or business. If sent by post sucli notico shall bo deemed to liavo boon 
Sivon at the timo at which tho letter would in tho ordinary course bo dolivorod. In tho 
caso of nnv porson who has no place of business in Bombay but who is represented by an 
'agent in Bombay or olsowhero in India, tho pluco of abodo or business of tho agent shall 
»that of such porson. 


bo doomed that 

30 Subject to any limitations imposed by the Schodulo, tho arbitrators or umpire as 
. case may be, shall bo ontitlod to allow foes and oxponses of witness, oxpensos connected 
the selection and carriage of samples, convoyunco hiro, cost of legal or technical 
lvico or proceedings in respect of any matter arising out of the arbitration incurred by 
arbitrators or umpire, as tho case may bo, and, when goods are examined at promises 
U \ * , lian those of tho Chamber, such additional fees not oxcoeding double tho prescribed 
r. >' of mv particular reference, for every attendance at such other premises, and any 
1 o< J s incidental expenses and charges in connection with or arising out of tho reference or 
award as the arbitrators or umpire, as the caso may bo, shall iu tlioir or his obsoluto 

discretion think lit. 


1 . 


SCHEDULE. 

Scale of Fees. 

Tho following foes will be charged 

(,») fee of Rs. 3 n /- p*r hour for each arbitrator and umpire 


Tho Cominitteo of 
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the Chamber reserves the right to'charge a higher fee for the arbitrators or, 
umpire in respect of any complicated or lengthy arbitration. 

(6) When one or both parties to the dispute is or are a member or members oi the, 
Chamber an additional fee of Rs. 40/- will be charged for the Chamber s 

services. _ 

Ot . 

(o) When neither party to the dispute is a member of the Chamber an additional 

fee of Rs. 50/-will be charged for the Chamber’s services. 

(d) A further aum shall be paid to cover the cost of the stamp duty, according to 

‘ the scale for the time being in force. - ~ or , 

(e) A fee of Rs. 20/- shall be paid to the Chamber, in addition to the Court fees on 
the scale for the time being in force, in cases where an award is required to 

2. A deposit of Rs. 200/- against the cost of the arbitration shall be forwarded by each 

party with the application for arbitration. If the deposit exceeds the total charge tor tne 
arbitration the excess amount will bo refunded. If the deposit is inadequate, the balance 
must be paid before delivery of tbo award. , . 

3. In the event of the arbitration not being proceeded with, the fees deposited will, 
with the exception of the Chamber’s fee, be refunded. 


THE MADRAS CHAMBER OF COMMERCE 

Tribunal of Arbitration Rules 

Passed at a General Meeting held on 5th September , 1952. 

Interpretation. 

I. Interpretation Clause.— In these rules the following words have the following 
meanings :— 

(1) “Chamber’ 1 means the Madras Chamber of Commerce# 

(2) “Committee” moans the General Committee of the Chamber. . 

(3) “Court” moans the Arbitrator or Arbitrators appointed for determining a 

particular dispute, or the Umpire where and Umpire has been appointed. 

(4) “Member” means any member for the time being of the Chamber. 

(5) “Party” includes an individual, firm or Company. nr 

(6) “Reference” means any agreement to refer a difference or dispute (present 

future) to the Tribunal. Any agreement to refer more than one difference or 

dispute between the same parties which arise under separate contracts sha 
treated as a separate reference in respect of each contract. 

(7) “Registrar” —The Registrar of the Tribunal shall be the to® 

time being of the Chamber or such other member of the staff of the Chamb 
shall be acting for him from time to time. 

(8) “Tribunal” means the Tribunal of Arbitration of tho Chamber hereby 
constituted. 

Objects 'and Constitution of Tribunal 

II. Objects .—'The objects of tho Tribun il are the determination, sottloment and adjust^ 
mont of disputes and differences relating to trade, business and manufactures, between on 
part and another, whether any such party resides or c trues on business personally or^y. 
agent or otherwise in Madras or not and whether such party is a member of the Chambe 

or not. . . 

III. Constitution.— (1) The Tribunal shall consist of such memberslof 
members as may from time to time be selected by the Registrar as hereinafter mentione 

and be willing to serve on the Tribunal. 

(2) The Registrar shall from time to time as he shall consider necessary select 

such persons from the classes mentioned in the proceeding rule, who are willing to ser , 
aSd shall circulate to all members from time to time a 1st of the persons so "elected. He 
may also if he thinks fit supply a copy of such list to persons other than members app y g 

for tho sara ^ Registrar may at any time, if ho thinks proper so to do, add to the said 

Hat the'nixno’ of o.Zfper.ons^hom may consider 

to servo on the Tribunal. It shall not bo necessary m such case to circuia y 

list of tho added names, but a list of tho members of the Tribunal complete^Lotion by 
being shall bo kept by the Registrar, and shall always bo open to m ®P fche 

members on application and, at the discretion of the Registrar, also by per 

than members. 
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IV- Registrar. —The duties of tho Registrar of the Tribunal shall ordinarily consist of 
or include tho loll owing :— 

Ho shall, by himself or his subordinates, receive applications to the Tribunal and 
receive payment of fees and costs, appoint tho arbitrator or arbitrators and, where 
necessary, tho Umpire who will constitute tho Court to deal with any dispute, receive all 
applications made to the Court by the parties, and communicate to them tho orders and 
directions of the Court, keep a register of applications to the Tribunal and awards made 
by any Court, and such other books and memoranda, and make such returns as the 
Chamber or the Taibunal shall from time to time require, and generally earry out tho 
directions of any Court so constituted and take steps as may bo necessary to assist any 
such Court in tho execution of its functions. 

Constitution of Court 

V. Applications of Arbitration. —(1) In every case where a dispute of differnco hod 
arisen botween parties who have agreed that such dispute or difference shall be rferred for 
decision to tho Chamber or the Tribunal, an application for arbitration may be addressed 
by oither party to the Registrar. 

(2) Such application shall contain :—- 

(i) tho names aud addresses of the parties ; 

(ii) a copy of tho agreement between tho parties to submit to arbitration 
under those rules ; 

(Hi) a 8hort preliminary statement of the nature of the dispute and of the 
claim made, 

(3) On receipt of such application, tho Registrar shall constitute a Court, approvod 
by the Committee for tho adjudication of the dispute. 

(4) Arbitrators or Umpire to have practical knowledge. —In constituting any Court 
the Registrar shall select, as Arbitrators or Umpiro as the case may bo, so far as possible, 
porous or a person having a practical knowledge of the subjoct-mattor of tho contract or 
contracts in question, but no award shall bo invalid nor shall any objection bo taken 
thereto by any party, on tho ground that any person so appointed did not possess 
such practical knowledge, or was not in fact a proper porson to act as Arbitrator or 

j • ^ ^ 

(5) Nomes of Arbitrators or Umpire.- —The names of tho persons or porson consti- 
tuting a Court shall not ordinarily bo disclosed to the parties nor shall tho parties bo 
entitled to such information os of right. In the event of any of the parties applying on 
special grounds (to bo specified in writing to tho Registrar) for the disclosure of tho said 
names or name the decision as to whether such disclosure shall be mode or not shall rest 
in the absolute discretion of the Registrar. The non-disclosure of tho said names or name 
shall not in any case affect the validity of tho arbitration proceedings, or of any award 
therein, nor afford ground of objection to tho filing of tho award. 

VI. Appointment of Arbitrators. —Unless tho agreement to refer tho dispute or diffe¬ 
rence to the Chamber or Tribunal otherwise expressly provides tho Court shall consist of 
one Arbitrator, who sbal 1 be selected by the Registrar from tho Tribunal and appointed 
in writing under Ins hand, subject tc the provisions of Rule V (3). 

VII. Ejypirg of time. —If tho Court have allowed tho time or extended time proscribed 
by Rule XXV to expire without making any award, and without having signified to tho 
Registrar that they cannot agree, tho Registrur shall constitute in manner aforesaid 
another Court which shall proceed with tho arbitration and shall bo at liberty to act 
upon the record of the proceedings then existing and on tho ovidence, if any, then taken 
in the arbitration, or to commence the arbitration dc novo. 

VIII. Appointment of Umpire. — Subject to the provisions of Rule XXIV, in the event 
of the Court originally appointed disagreeing tho dispute shall bo reforred to an umpiro 
and tho Registrar shall apoint an umpiro to be solocted from tho list aforesaid and 
approved by the Cominitteo, to constitute the Court for the adjudication of tho said 
dispute ; ond such umpiro shall then proceed with tho arbitration in accordance with 
these rules. 

IX. Consent to act. —The eonsont to act of the arbitrator or arbitrators 
tho case may be shall bo obtained by tho Registrar. 

X. ✓ 

or refuses 

and appoint anew Arbitrator 


or umpiro as 


1 rbilrators or Umpire failing to act.— If any appointod arbitrators or umpire neglect 
es to act, or dies or becomes incapable of act ing, the Registrar shall substitute 


s 


the Court bo reconstituted si 
record of tho proceedings as 
arbitration, or to commence the proceedings de novo. 


.or or Umpire as tho case may be in manner aforesaid and 
hall proceed with tho arbitration witli liberty to act on tho 
s then existing and on t ho evidence, if any, then taken in the 
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Conduct of Arbitrations 

XI Statement to be filed within specified time.— The parties shall within such time as 
may be directed by the Court, prepare and submit to the Registrar in duplicate written 
statements of their respective cases with copies of all relevant documents or other 
evidence on which they rely. A copy of each party’s case shall be given to the other 
party who shall respectively be entitled to put in a rejoinder thereto within such time 
as may be directed. Normally no more than one rejoinder shall be filed, but the Court 
shall have discretion if it thinks fit to allow more than one rejoinder on such terms as 
it may impose. 

XII Enlargement of time for submission of statements. —The Court may at its discretion 
enlarge the time for submission of a written statement or rejoinder, but it shall not be 
bound to receive or to consider any written statement or rejoinder of either party ten¬ 
dered after the expiration of the original or subsequently extended time as the case 

may be. 

XIII. Communications to be made through the Registrar. —All applications which the 
parties desire to make to the Court and all notice to be given to the parties before or 
during the course of the arbitration, or otherwise in relation thereto, shall be made 
through the Registrar who shall communicate the orders and directions ot the court 

thereon to the parties. 

XIV. Obligations of the parties. —The said parties, respectively, shall do all the acts 
necessary to onab’e the Court to make a just award, and shall not wilfully do °r cause, 
or allow to be done any act to delay or to prevent the Court from making an award, and 
if either party shall do or cause or allow to bo done any such act that party shall pay to 

the other, such costs as the Court shall deem reasonable. 

XV. Hearing. —The dispute will normally bo decided by the Court on the writ teen 
statements of the parties and oral evidence will not be taken nor will the P ar ^^ bo 
entitled to appear nor any formal hearing be held. The Court shall have 

if it thinks fit to appoint a time and place for the hearing of the reference and to hear 

oral evidence. 

XVI Appearance of parties. —In any case of formal hearing no party shall, without 

the permission of the Court, be entitled to appear by counsel attorney or °^ r nr a ^oat 
or adviser, but the Court in its discretion may require the parties, with or without 

witnesses, to attend before it to bo examined. 

XVII Evidence —The parties to the reference and any witness on their behalf, shall 
subject to the provisons of any law for the time being in force 

((o) submit to be examined by tho Court on oath or affirmation in relation to the 

matters in dispute ; , 

(bl produce before the Court all books, doods, papers, accounts, writings, anu 
documents within their possession or power, respectively, which may he 

required or called for by tho Court ; . _ . , . 

(c) comply with the requirements of the Court as to tho production and selection 

of samples, and ; . v A 

(<f) generally do all other things, which during tho proceedings on a reference, tne 

Court may require. 

XVIII, The Court may ; 

(a! administer oath or affirmation to tho parties or witnesses appearing ; 

(b) state special case for tho opinion of tho High Court, or give its award in the 
form of a special case for tho opinion of the High Court ; 

(c) make an award conditional or in tho alternative ; . , . 

(cZ) correct in an award any clorical mistake or error arising from any accidental 

slip or omission, or ....... 

(e) administer to any party to the arbitration such interrogatories as it may 

consider nocossary- 

x-rx: Retention and or return of document,—The Court shall hove full discretion to 

retain aAd/or return all books, documents or papers prduced before it in any Proceedings 
direct at any time that the books, documents or papers produced or any of them, 
are to be feUmned tS the parties or either of them on such terms and conditions as the 

Court may decide. ,. 

YY Absence of nor ties. —The Court may proceed with the reference notwithstanding 
nv failure to file a written statement within the time prescribed under R.ulo XI and may 
?U s y „ ,n.“ B o<i witl, tl7o roferonco in tho absence of any or both of tho partiea who, having 
boon required to appear before the Court, refuse or neglect to attend. 
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XXI. Application to Civil Court to issue process to parties or witnesses. —If the Court 
shall at any stage of an arbitration be of the opinion that it i6 desirable to examine either 
party or any witness who may not be willing to give evidence before the Court or may be 
resident outside the City of Madras, the Court may apply to the Civil Court having 
jurisdiction in that behalf to issue process to such party or witness, including the issue of 
summonses and commission for the examination of witnesses and summonses to produce 
documents and may at its discretion require one or both the parties to deposit such fee or 
foes to cover the cost of any such process as the Court shall consider necessary and in the 
ovont of any party who has been called on to deposit such fees failing to do so may 
dismiss such party's case or deal otherwise with the matter in any way the Court may 
think just. 

XXII. Court empowered to consult Committees, and solicitors, etc. —(n) The Court may 
at its own instance at any time or times before making a final award, and at the expense of 
the parties, consult, refer to act on, and adopt the advice, rocommendations or sugges¬ 
tions of any Committee or Sub-Committee of the Chamber having or exorcising special 
jurisdiction or powers relating to the particular industry, commodity, produce trade or 
branch of trade concerned in the reference or of any person whether a member of the 
Chamber or not, and may also, at the like oxpenso of the parties consult and adopt the 
advice of solicitors or counsel upon any question of law, evidence, practice or procedure 
arising in the course of the reference. 

(6) Notwithstanding anything in these Rulos, whore in any arbitration a question 
arises as to the price of goods at a particular dote in somo place other than that in which 
the arbitration is held, it shall bo competent to the Court to invito the Chamber of 
Commerce of such other place, or any trade organisation of Government official to furnish 
it with a certificate of such price on such date and it may receive the said cortificato as 
conclusive evidonce of such price, 

XXIII. Special rase. —In any case whore a party wishes to have any question arising in 
any proceedings referred to the High Court of Judicature at Madras in tho form of a 
Special caso for tho opinion of the High Court ho shall apply in writing to tho Registrar, 
and with such application shall pay a requisition fco of Rs. 40. If tho Court decides to 
acccdo to such request tho party applying shall also bo responsible for all logal or other 
costs, charges and expenses that may bo incurred by tho arbitrator or arbitrators or 
umpire of and incidental to tho snmo and shall mako such deposit on account thoroof ss 
tho Court may decide. 

XXIV. Decision of majority. —In casos whore tho Court shall consist of more than two 
Arbitrators tho award of tho majority shall prevail and bo taken as the decision of tho 
Court. 

[jXXV. Time for making awards by arbitrators. —Tho Court shall mako its award in writing 
within four months after ontoring on tho reference or on or before any later day to 
which tho Court, with tho consent of all parties concerned in tho proceedings, by any 
writing signed by them, may from time to time enlarge its timo thorofor or any extension 
of timo granted by the High Court of Judicature at Madras. 

Provided that, if any commission for examination of witnesses shall at any timo bo 
issuod under tho provisions of Rule XXI or S>ction 43 of tho Arbitration Act 1940 or vny 
other provision in that behalf, this Rule shall bo read as if tho above-mentioned initial 
time of four months were increased by a period of time equal to the timo which olapsos 
between tho dato when the Civil Court concerned shall mako its order for tho issue of such 
commission and the date when tho same shall have boon oxecutod and returned to the 
Court, and all enlargements and extensions of timo as above provided shall take effect as 
from tho expiry of such increased initial time-limit. 

XXVI. Extent of Award —Tho Court may mako an intorim award, and may, by any 
award, urdor and determine what it shall think fit to bo done by either of tho parties, 
respecting the matters referred. 

XXVII. Signatures to and issue of awards. —Every award shall bo signed by tho Court 
and by the R'gistrar when completed, a copy of the award shall bo sent by tho Registrar 
to each of the parties, but tho n imc or mimes of tho member or members of tlio Court shall 
not ord inarily be disclosed on such copy and such non-disclosure shall not affect tho 
vaiidity of the award nor afford any ground of objection to the sma being filed. 

XXVIII Filing of awards .—The Court shall at tho request of any party to the proceed¬ 
ings or of any person claiming under such party or, if so directed by tho High Court of 
Judicature at Madras and upon tho payment of foes anil charges duo in respect of tho 
arbitration and award, and of the costs and charges on filing the award cause the award 
or a signed copy of it togothor with any depositions or documents, which may have boon 
taken and proved b -fore it, to bo filed in tho said High Court. 
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XXIX. Award bindings on all parties. —The parties shall in all things abide by and 
obey the award, which shall be binding on the parties and their respective representatives 
notwithstanding the death of any party before or after the making of the award, and such 
death shall not operate as a revocation of the submission, 

XXX. Further award *—Whenever an award directs that a certain act or thing shall be 
done by one party to the reference e. g. t delivering or taking (with or without allowance) 
delivery of goods and such party fails to comply with the award, the party in whose favour 
the award is made may make a fresh application for a further award determining the 
amount of damages or compensation payable by reason of such faliure, and the Registrar, 
on receipt of such application, shall proceed to constitute a new Court, which may or may 
not consist of the same or of one or more of the members constituting tho Court who made 
the first award, and tho new Court shall proceed under these rules to arbitrate on the said 
application and the award thereon may be filed separately or together with the original 
award. 

XXXI. Costs, charges , fees etc. —The costs of the reference and award including the 
costs, charges, fees end other expenses provided for by these rules shall be in the discre¬ 
tion of tho Court, which may direct to and by whom and in what manner and in what pro¬ 
portions such costs, charges, fees and other expenses or any part thereof shall be borne and 
paid, and may tax and settle the amount of costs to be so paid or any part thereof, and may 
award costs to bo paid as between solicitor and client. 

Fee 

XXXII. Subject to any limitation imposed by the rules following, the Court shall be 
entitled to allow fees and expenses of witnesess, expensss connected with the selection and 
carriage of samples, survey charges, conveyance hire, cost of legal or technical advice or 
proceedings in respect of any matter arising out of the arbitration incurred by the Court 
and, when goods are examined at premises other than those of tho Chamber, such addi¬ 
tional fees not exceeding double the prescribed fees of any particular reference, for every 
attendance at such other promises, and any other incidental expenses and charges in 
connection with or arising out of the reference or award as tho Court shall in its absolute 
discretion think fit. 

XXXIII. Copies of proceedings. —No party is entitled to copies of proceedings before 
arbitrators or an umpire. In case where the Tribunal is requested to make copies of cases 
or exhibits thereto, submitted by either party, for tho purposes of sending such copies to 
tho other party then the charge, for every copy made, shall be six annas a folio of 90 
words (seven figures to one word.) 

XXXIV. Tho fees, costs, charges and other expenses of and incidental to the referenca 
and the awa^d (if any) which are to be payable and which are not otherwise provided for 
under these Rules shall be tho following, viz. :— 

(1) Certified Copies of awards —A fee of Ra. 2 is payable for each certified copy of an 

award. • 

(2) Stamp duties —Stamp duties are to be paid in all cases in accordance with the 

scale of stamp duties for the timo being imposed by law. 

(3) Filing awards —A fee of Rs 8 to tho Chamber in addition to the Court fees on tho 

scale for tho timo being in force is payable by tho party requiring tho award 

to be filed. 

(4) Scale of Arbitration Fees : — 

(i) Institution fee : Rs. 40 in cases whore one or both parties is or are a 

member or members of tho Chamber. 

Rs. 80 in cases where neither Party is a member of the Chamber. 

(ii) Arbitrators : — 

(o) A flat fee of Rs. 50 per arbitration per Arbitrator and/or Umpire. 

( b ) In tho case of a single Arbitrator, the fee will bo Rs, 100. 

(c) -Committee to haoe power to increase the fees in special cases up to 

a maximum of Rs 200, to be apportioned between the Chamber and 
tho Arbitrators as they see fit. 

It shall be open to the parties in any particular case to enter into an agreement in 
writing to pay specified fees of a larger amount than those shown above. 

(5) Tho Institution fee and the Arbitration fees shall be deposited with the 
Registrar at the time of application. The Committee shall have power to 
direct that such further sum of money asythey may th'ink fit shall be deposit¬ 
ed with tho Registrar as security for the foes, costs and expenses of the 
arbitration. 
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desires to but if a Court has been constituted before the appl.- 

lTioT L W witMraw e tbe referonco has boon received by the Registrar then 
fSll institution fee and arbitrators’ fee will be payable. 

( 7 ) Returned ^ses.^-Incases in winch one halfof the Institu- 

:°onFeo“ d ae\wwitl^r P b\raUo: fees and any log., or other costs and ox- 
nonsos Uicurred by them, will be payable. 

XXXV The Committee of the Chamber shall have the power to alter, modify or vary 
theming tah,e of fees from ,, 

XXXVI. No party ehaU bmig^ of^^mStter or thing purporting to 

the Court, or any member thereof, fo 0 P oceod ing (save for the enforcement of the 

bo dono under these rums uw. 3 
award) against the other party. 

Notices 

- 1 U rules to bo givon. shall bo in writing and shall 

XXXVII. All notices required by these Q f ab odo or business of the party to 

given*at°^ho f Umc^a t°wlvich l th o 1 bus^ne^s i3 d representedL by an 

hnt^ 1 ^Lr^roWhe" i^dia, the place of abode or business of the agent shall 

deemed that of such person. . , affoct the construction tlioroof. 

rules at prosont in force. _— 


BY-LAWS HADE BY KARACHI CHAMBER OK COMMERCE 

Surveys 

When ^® r ^J^ r ^ u ”| i Jy < ^^condition r of rno^ridiandiso^^uni'^n'iUnn^^^^^^^^Q^, 1 ,^^^ 
tX&nl » ™"t^"ar;a^r^S-S^^r the following 

shall undertake to nominate a survey intor08 tod will 

—sr -— to ttCcopt 

their decision as final - thoy shall have the right to nominate and 

T appoint V an S umpiro whoso decisioii shall of tho Chamber, a fee of 

Wliero one or both parties to fchod'sput ^ umpiro (if any) will bo paid 

Rs. 15/- for each surveyor a • surveyors or umpiro may direct, 

by tho parties in ^li proporfc^ ^ digputo are Members of tho Chamber, tho 

SopayablcwiUb^ ' * ° 1 'tho ci!hc ^Vm© mho r 3 and Rs. 30/- in tho case of Non- 
That a fee of Rs- j ^ ^Chamber with the first application for tho nomination 

trjfc 

^, l to thomsowjs°: n oi y their representatives, and shall bo submitted to 

tho surveyors. .. f _ th( , surV ev cannot agree to draw samples, tho 

T1 s urvoyo,r 0 S Ln bo° ^ liberty to have such samples drawn by their own 


(k) 

(0 


(d) 


(e) 


(/) 
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godown establishment or by other men especially appointed by them to do so, 
and a charge not exceeding Rs. 5/-shall be made for each sample so drawn 
to be paid to the surveyors. 

That in cases where the surveyors consider it expedient to draw samples 
themselves cr where the nature of the survey necessitates that the surveyors 
themselves shall inspect goods in god owns or yards or where it is neqessary 
to examine a consignment in bulk, the surveyors shall be at liberty to levy 
survey fee at their option not exceeding Rs. 30/- each per hour spent on suoh 
examination. 

The surveyor or surveyors and the umpire (if any) shall be selected from 
amon» Members of the Chamber of Managers and Assistants in firms who are 
Members of Chamber, and the Managing Committee have discretion to appoint 
such surveyors as they consider competent. 

That it shall be in the discretion of the Managing Committee to appoint sur¬ 
veyors on the roquistion of one party only, provided satisfactory reasons are 
given and provided such party is a Member of the Chamber. 

That all survey reports on surveys held under this By-law shall be in 
form ,B.* 


Form A. 

Whereas a dispute has arisen and is still subsisting'botween us regarding the quality 
and 

-condition of the following goods.... 

or 

and whereas we have jointly and severally asked the Committee of the Karachi Chamber of 
Commerce to appoint a duly qualified surveyor or surveyors forjthe settlement of the same 
under By-Law I of the Chamber By-Laws and wheroas the Committee of the Chamber have 

appointed. 

and. 

to act in this matter as Surveyors, now we hereby agree to abide by the decision of the 

said..... 

and.. ; . 

or of the Umpire to whom under the Chamber By-Law the said Surveyors may refer the 
dispute in case they should disagree. 

Dated, Karachi, 19 


XCVlll 

(g) 

( h) 

(0 

U) 


Form B. 


Having been appointed by the Committee of the Karachi Chamber of Commerce at the 

request of... 

and. 

under tho provisions of By-Law 1 of the Karachi Chamber of Commerce By-Laws to 
survey. 

Etcotra. 


BY-LAW No. 2 


By-Law to regulate procedure zvilh regard to Arbitration under the control of the Chamber, 

When two Members of the Chamber, or when a Member of tho Chamber and a party who 
is not a Member of the same, have agreed to refer disputes to the arbitration of the 
Chamber, or to an arbitrator or arbitrators nominated by thu Chamber as provided for in 
Chapter II Sec. 4 of tho Arbitration Act (X of 1940), the Committee of the Chamber 
will undertake to nominate an arbitrator or arbitrators under the following regulations :— 

(a) That the contract in which the Arbitration agreement is contained be placed 

before the Committee. 

( b ) That if both parties agree to tho appointment of an arbitrator or arbitrators 

by the Committee of the Chamber, a requisition to that effect be signed by 
them on form ‘C.’ 

(c) That where one of the parties to sign such requisition, the other party alone 

shall sign the requisition form ‘D.’ 

(c7) That, thereupon the Committee of the Chamber shall duly appoint an arbi¬ 
trator or arbitrators (as provided for in tho Arbitration agreement) in form 
*E.’ and shall give duo notice in writing of such appointment to oa6h party 
and to the arbitrator or arbitrators by letter registered for acknowledgment. 
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(e) That where arbitration agreement does not specify whether one or two arbitra¬ 
tors shall act tho reference shall be to two arbitrators. 

(0 That where nothing to the contrary is contained in the Arbitration Agreement 
the arbitrators shall appoint their own umpire as provided for in the first 
schedule af tho Arbitration Act ( X of 1940) vide section 3 of that Act. 

(<7) That where the arbitration agreement provides that the umpire shall also be 
appointed by the Chamber, the Committee will so appoint him on a requisi¬ 
tion signed by the two arbitrators. 

(h) That all awards in arbitrations held under tho control of the Chamber shall be 
made in form ‘F.’ 

(t) That only Members of the Chamber or Assistants of firms who are Members of 
the Chamber, shall be eligible to act as arbitrators. 

(j) That all arbitrations shall bo held in the Chamber Rooms or such other places 
of which the arbitrators may specially approvo, and that all arbitrations 
shall be hold in accordance with tho provisions of the Arbitration Act (X 
of 1940). 

(&) That the arbitrator or arbitrators and umpire, if any, shall fix their own fees 
as provided for in Article 8 of the First Sehodulo pertaining to Soction 3 of 
tho Arbitration Act (X of 1940). 

(l) That a fee of Rs. 30 shall be paid to the Chamber funds for oach arbitrator or 

umpire appointed undor this By-Law, in addition to such fees as may bo 
chargod by tho arbitrators and umpire. Tho Chamber’s foe shall bo payable 
when the requisition for tho appointment is sont in. 

When two partios neither of whom nro Members of tho Chamber have agreed to refer 
disputes to arbitration of the Chamber or to an arbitrator or arbitrators nominated by the 
Chamber as provided for in Section 4 of the Arbitration Act (X of 1940), the Committee of 
the Chamber will undertake to nominate an arbitrator or arbitrators undor the regula¬ 
tions above laid down, with the following odditional conditions notwithstanding anything 
which may have boon stated to the contrary undor tho foregoing regulations, (a— l). 

(m) Both partios must agree to tho appointment of an arbitrator or arbitrators by 

the Committee of tho Chamber, and must sign a requisition to that effect on 
Form ‘C’, Form ‘D’ not being acceptable as a requisition. 

(n) That a fee of Rs. 50 shall bo paid to tho Chambor funds for oach arbitrator or 

umpire appointed undor this By-Law, in addition to such foos as may bo 
charged by tho arbitrators and umpire. Tho Chamber’s fee shall bo payable 
when tho requisition for tho appointraont is sent in. 


Form C. 

IN THE MATTER OF ARBITRATION ACT 

a contract 

Whereas by —— -- botwcon.. 

an agreement 

and..... 

dated...--it. has boon agreod that dilllorences arising 

thereundor sha'l be referred to tho arbitration of tlio Karachi Chamber of Commorco or 
an arbitrator 

-appointed by tho Karachi Chambor of Commerce and wlioroas such diffor- 

two arbitrators 

oncos have arisen and nro still subsiting botwoon us, now wo tho nndorsignod partios to 

contract 

tho above-hereby refer all tho differences botwcon us to the arbitration of tho 

agreement 

arbitrator or arbitrators so appointed by tho Karachi Chamber of Commerce and agroo ro 
accopt their award or the award of the umpire they may appoint as final. 

To be signed by both parties. 

Dated, Karachi, 19 

1 Ro. Stamp. 


Form I). 

IN THE MATTER OF ARBITRATION ACT (X OF 1940). 

a contract 

Whereas by-between.. 


an agreement 
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. ..it has been agreed that differences arising 

thereunder"shall be'referred to the*arbitration of the Karachi Chamber of Commerce or to 
an arbitrator 


appointed by the Karachi Chamber of Commerce and whereas such differ- 

bythe Karachi Chamber of Commerce, whose award or the award of the umpire whom 
they may appoint shall bo binding on both parties. 


Karachi, Dated 


19 


(Signed) 

Re. 1/- Stamp. 


Form E. 

IN THE MATTER OF ARBITRATION ACT 

(X of 1940) 

a contract 


Whereas by — 


between 


an agreement 


.. .......................it has been provided that any differences 

or d e ispute arising thereunder shall be referred to the arbitration of the Karachi Chamber 

an arbitrato a pointod by tho Karachi Chamber of Commerce and 


of Commorco or 


a reference^heroto attached it appears that suoli differences have arisen and 


whereas from 


contract 


to be referred to arbitration as provided for in the said- 


are still subsisting and are to ue --- agreement 

.y - , , r^rfirmjvn of the Karachi Chamber of Commorco, on behalf and by 

Til 'of th = Co“to n e "he Karachi Chamber of Commeme and under the 

provision of the By-Laws of the Karachi Chamber of Commerce do hereby refer all the said 

differences and disputes to the award of..!.!!!!!-!-•••••. 

Chairman. 
Secretary. 


both of Karachi. 
Dated, Karachi 


1 Re. Stamp 


Form F. 

arbitration Act (X of 1940) “ nd an 
and. 


an agreement dated .,he matt ers 


Whereas in pursuance of 

in difference between the two pSrMes*^ to be decided by an arbitration of 

the Karachi Chamber of Commerce o, ^ — appointed by the Karachi Chamber 

of Commerce.and whereas by references dated. 

have^een duly appt^ntod by'th^C^rairman'and Committee of the said Karachi Chamber 
of Commerce to arbitrato in tho said dispute. 

Now we the said. 

carefully considered aVl the' evidence laid before' us award as follows 

BY-LAW No. 3. 

Committee's opinioti on questions oj Custom of Trade or Port. 
queYtioTre^r^the" SlS «.c° trSio or TtEST Pc"Ka" SetoSa will 
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tako the same into consideration and express its opinion thereon. The Committee may 
refer the question to a special Sub-Committee for report or may take evidence with it may 
consider necessary before expressing its opinion. The Committee may decline to express 
an opinion on the plea that points of law are involved. 

Should the Membors of the Committee bo unanimous in their opinion, the same shall be 

forthwith comunicated to the firm who submitted the question; should opinions differ, 

the opinion of the majority shall be communicated to the applicant who should be informed 
of the number of votes for and against the same. 

A foe of Rs. 15 to the Chamber funds shall be leviable in advance for an expression of 
the Committee’s opinion under this By-Law in the case of Members. In the case of Non- 
Mombers a feo of Rs. 25/- will bo charged. 

BY-LAW No. 4. 

Tonnage Scale and Measurement . 

The Karachi Tonnage Scale issued by the Chamber (published separately) and the 
Rules for measurement contained in By-Law No 5 shal bo observed in regulating the 
trade of Karachi in the absonco of any special agroomont to the contrary- 

BY-LAW No. 5. 

Measurement fvr Tonnage of Bales, Cases and Packages of Merchandise ; 

(«) A Public Measurer shall bo appointed, under tho authority of the Karachi Cham¬ 
ber of Commerce, to measure all merchandise, freight on which is ordinarily payable on 
moasurcunint. Such measurement shall be taken at the Native Jetty, Keamari and the 

ThoTo P^dueo Yoard. For measurement in private promises special arrangements must 
b ° ‘(hf O l^ h ho;d c goocl except such as are taken by a Public Mea- 

SU 7 c r ) a yucll'insfc rumentsTh a 11*^o''supp 1 iod°and isVu°od To "the Measurers by the Cham- 

h ° T (d) All instruments shall be submitted to tho Secretary of the Chamber at duly pres- 

cr.bed Metis m-or shall be responsible for the good order of his instruments and 

for the prompt return to the Secretary of tho Chamber of such as are defective or 

d0l (/) tfU Tho Chamber’s stamp borne by instruments that are found by the Secretary to bo 

d ° f f^ iV T,fstrum7nts f o r n d w b ldch m tlie Chamber’s stamp has been dofacod may be re-stamped 

under °f‘mwSuromSr^haU^oSuSd^in «Ssh form and in such manner as 

the CommRtoo for ^ ^ ‘“ft i ich' shaBM n "no case exceed one anna per bale, ease or 

(i) A fee, U regulated by tho Chamber Committee from time to time, shall 

package but y T ^^eh^unse measured by the Public Measurer. 

bo levied on all m n g for morc handiso measured shall bo issued unless— 

J hasbeen produced to the Measurement Department tho rolativo Customs 

(0 House Pass or a^requisition in writing by tho Exporter or his Agent which 

must dotuil— 

Name of Shipper. 
lb) Narao of veosel. 

(r) Number of bales, cases or packages and marks thereon. 

(d) Destination of tho goods measured, 
fid Such Slip bears an endorsement to tho effect that th foe has been paid. 

Provided that Members of tho Chamber, and such other non-Mombers as maybe 
II Committee, shall bo permitted to run monthly accounts pro- 

in writing to pay such monthly accounts within^ve 

da \l)° ( irmTasurfog 0 ! bale; the Measurer should tako care that tho logs of the calipers 

^FoSlenath't ho''callipers should bo placed over tho greatest length with all projections 

d ° U Foriidlh°and <Lpth the . ‘ll.po.s should bo placed over tho greatest width and depth— 

'of PO tot.d , ' 3 hi , pm“nt»' of boloJ'Vr puckagos shall bo 

“"““ns olid'/W.«d Hide,.- Quo hundred (1W) for oent. 

Uaw Hides.— Fifty (50) per cent. 
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All other bales and pocages of uniform dimensions. 

The Measurer shall use his judgment as to the proportion to be measured, but in no 
case shall such proportion be less than 5 per cent. 

In all cases of pressed bales .—If lots from various presses aro tendered for measure¬ 
ment, such lots must be stored according to their dimensions before measurement. 

(m) Bales, cases or packages not of uniform dimensions shall be measured indivi¬ 
dually. 

(n) The Measurer shall give a certificate of measurement and furnish the Shipper with 
a copy thereof. The certificate shall state : 

Name of Shipper, name of vessel, number and marks of bales, cases or packages, 
destination, dimensions, date, time and place of measurement. 


(o) Goods measured shall be sent alongside the vessel within 36 hours of the measure¬ 
ment (whether permitting) or the certificate shall be void, and the packages shall be re¬ 
measured, written notice however, in such case, being given to the Shipper ; but should 
the goods be shut out or tx-ansferrod to another steamer for any valid reason, the Measurer 
shall substitute the name of the on-carrying for the original steamer in the certificate free 
of charge, provided that not more than a week’s interval between the date of the certi¬ 
ficate and shipment be allowed. 

(p) In cases of import, cargo for which measurement is required it shall be incumbent 
upon the party requiring such measurement to advise the Public Measurer when the 
cargo is ready for measurement, to send a representative, with transport for the Measurer 
and Callipers, to the Public Measurer’s Office, and actually to conduct the Measurer to the 
place whore the cargo awaiting measurement lios. 

{q) Fees for measurement of Timber shall be arranged with the Secretary and the 

Rules for measurement shall be- 

Length in foet and inches and found with tape. 


Breadth—The moan of two measurements taken with callipers at thickest and thinnest 
portions. 

Depth do. do. do. do. 

(r) The salaries of the Measurers and all other expenses connected with this scheme of 
measurement shall be paid by the Chamber. 

( s) All matters pertaining tn measurements, as defined above, including the appoint¬ 
ment of the Measurer, the fixing of fees, the payment of the same, and the doing of all 
things necessary for a proper and economical working of the scheme, shall be placed in 
the charge of the Committee of the Chamber. 

(t) All goods shipped by measurement, or import cargo measurements which may be 
roquirod for purposes of chock, shall be measured by the Public Measurer, and any com¬ 
plaints against the Public Measurer shall bo made to the committoo of the Chamber of 

Commerce. 

BY-LAW No 6. 


Weighment and sampling. 

(а) The Public Measurer, if required, shall weigh bag cargo and other goods and issue 
certificate of such weights, all labour and othor expenses in connectiun with such weigh¬ 
ment to bo borne by the applicant. The charge of weighing 5% of the bags to be Rs. 10 
for each five hundred tons or part tlioroof, and the charge for weighing 10% of the bags to 
bo Rs 12-8-0 for each five hundred tons or part thereof. 

(б) For drawing samples from 2% the charge to be Rs. 5 for each five hundred tons or 
part thereof, and euch samples shall be sealed with the chamber seal. 

(c) The feo for analysing each sample drawn and for expressing an opinion re : “Fair 
Average Quality” for such samples shall be Rs 15/- for each 500 tons or part thereof. The 
fee for expressing an opinion for “Fair Average Quality” only shall be Rs. 5/. for each 600 
tons or part thereof with a minimum foe of Rs. 15/-. A registration fee of Rs. 5/- shall 
bo charged by the Chamber for each certificate of analysis and/or “Fair Average 
Quality.” 

(d) The weighment fee for cargo not otherwise provided for to be Rs. 2/8/- for every 
25 packages or part thereof if the weighment takes place in the Port Trust Areas, the 
North Western Railway Yards or in the immediate vicinity thereof. Elsewhere the fee 
to be Rs. 51- for every 25 packages or part thereof- 


(c) Cotton 

(i) Supervision of woightment and certifiicates of weight notes 

(ii) Drawing and Despatching samples from 5% of Cotton shipments 
including drawing, sealing and despatching according to instruc- 


1-1/2 annas 
per bale. 
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tions but excluding the payment ef freight, postage and other 
charges on samples ... ... ... ... ... Rs . 7/ 8/; ^ 

BY-LAW No. 7. 100 ba! ° S * 

Contract 

Contracts for produce made by Members of the Chamber shall, in the absence of anv 

express stipulation to the contrary, be«understood to mean fair merchantable quality, and 

any disputes arising out of such contracts shall be referred to two merchants. Members 
ef the Chamber. 

BY-LAW No. 8. 

. Coal. • 

Engine shunting of the weighment of coal in trucks at Keamari shall bo taken to be 
the custom of the Port of Karachi. 


BY-LAW No. 9. 

Sterling Freight. 

All freight stated in Sterling payable in Karachi (in the absence of stipulation to the 
contrary) shall bo converted into Pakistan Currency at the Bank’s best selling rate for 
demand on London ruling at the close of the first day on which the steamer commences to 
discharge or load respectively and such rate shall be for all Bills of Landing presented for 
that steamer. 

BY-LAW No. 10. 

Delivery of goods. 

Goods falling duo for dolivory on a Sunday, or on a Charter Party Holiday, must bo 
delivered on the previous day. 

BY-LAW No. 11. 


General Average. • ' 

General Average doposits called for shall bo deposited in a Bank in Karachi in the 
names of two Trustees of whom one shall be a consignee (the largost it possible), and the 
other the Agent of the steamer under General Average, Tho rate of exchange for such 
doposits shall bo that for Bank Bills on London payable on demand, current on the date of 
the steamer’s arrival, refunds being made at the same rate. In tho case of transhipped 
goods landed at Karachi (when tho General Average collections are made on account of tho 
origional stsamor) such collections may bo romittod to the destination of tho said original 
steamer there to bo deposited under tho namos of tho two Trustees properly appointed 
and in such Bank there ns they shall decide. In tho case of stoamors under General 
Average at Bombay (or other port) proceeding to Karachi to comploto discharge of balance 
of cargo, deposito collotod in Karachi may bo remitted to tho first port of discharge to he 
property lodged with tho funds collected there. All Gonoral Averago doposit rocoipts 
shall contain tho following stipulations :— 

Tho refund will bo made only to tho bearor of snd in oxchango for the original receipt 
and will bo tho whole balance of the doposit aftor satisfying tho Gonoral Avorago claim 
without reduction or sot off or any othor claims of tho ship-owner against tho shipper or 
consignee. 

BY-LAW No. 12. 

Imports. 

Tho following shall bo considered tho customary ox-godown terms on imports into 
Karachi :— 

For Piece-goods and Yarns — 

Discount 1/2% (temporarily suspended.) 

Due Date —Date of arrival. 0®' o por nunurn for six months, tlioreaftor 9% per 

annum. 

All other goods except Metals —Discount Nil. 

Due Date —Dato of arrival. Interest 6% por annum for six months, thereafter 9% per 
annum. 

The above stipulations regarding interest shall not interfere with the contract right of 
all firms to resell goods, on dealer’s account, which have not heen cloard "on arrival ” 
should they consider it expedient to do so. ’ 

BY-LAW No. 13. 

Discharging and Lon ling Cargo. 

A customary day’s work for stoamors discharging or loading at tho Port of Karachi 

shall bo as follows :— 

(a) For steamers at the wharves ; 
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(I) Loading and discharging 


4 hatches. 
1,600 
800 


5 or more hatches. 
1,760 
1,760 


(i) Grain, tons ... . 

( ii) Cotton, tons 

(2) Discharging : o 2 o • 400 

(i) General cargo, tons 
(6) For steamers in the stream : 

(1) Loading : , 000 1,200 

Salt ••• — * 

(2) Discharging : 800 900 

(c) Figures for Grain and Cotton can be increased by 10% if the supply in the jetty is 

r08 (df r Timber and merchandise requiring special handling excepted. 

(e) Weights shown are deadweight tons. 

BY-LAW No. 14. . . • £ arachi 

. Regulations to be observed for the election of tne Gha ™ be ?' 8 %lrthWestern Railway Karachi 
Port Trust, the Karachi Municipal Corporation, and ihe Nortn vve 

Advisory Committee , . _ . . A shall be sent in to the Secre* 

(а) The names of those who wish to become candidates 

tary of the Chamber soven clear days before the electron t 0r q{ the chamber shall 

(б) Not more than one representative of any Municipal Corporation, or the 

serve at one time on the Karachi Port Trust,> the Karachi Mun P ^ C1 £ mber reprosen- 

North Western Railway Karachi Branch Advisoiy 

tative, , , - — candidates to Members three clear 

(c) The Secretary shall circulate the names 

days before election. , . . - in clause 27 of the Articles of Association or 

(d) Only the representatives (as set forth in cla lection 

the Chamber) of Ordinary Memberaai^boel f gible tQ voto . Votes shall be m 

wr££ to Members, 

— the h ° urS 

of 10 a.m. and 5 p.m. each day. , chom ber to succeed Trustees whose term of 

(/) Elections of Port Trustees by the Chamber™, ^ uter than tho last day of 

office expires shall be held not earlier April from which the term of office of the new 

Trustee s^i^tef commenceOn a^oordance^with thp^arachUPor^Pru.st the^'closing 

of it L h no C tTn mi th°o e etond^ar Sf S the votes and declare the result m 
6 The candidates who have the largest number of votes shall be^ declared duly 

elected. event of an equality of votes preventing th^ ^^J^r^hove laicf down, 

candidates, the Members of the Chamber shall vote to fill 

(j) The above course shall bo followed mt®PP 01 ^ rov ided always that in tho event 

SK r epro sent^Itivboing & SS^SSlfS^th/ cTm^oo^apT^ 
substituted or*,a^orlod'wld^^half not^exc^ed three monthes m place of the represented 
who is unable to attend. 

BENGAL NATIONAL CHAMBER OF COMMERCE 

Tribunal of Arbitration 

RULES r „ . 

1. Interpretation Clause.-In these rules the following words have the follow,ng 

meanings^—^or” moans the Bengal Chamber of Commerce. 

<!> determining a parti- 

culir dispute, or tho Umpire whom an umpme hM bemi appomted. 

(41 •‘Member” moans any members for the time Doing oi me v, 

(5) “Party” includes on individual, firm or Company. 


App. O] RULES BY BENGAL NATIONAL CHAMBER OP COMMERCE CV 

/ 

(0) “Reference** means any agreement to refer a difference or■ dt| s P^ k ® " 

future) to the Tribunal. Any agreement to refer more than on* iTtreated^s a 

between the same parties which arise under seperate contract shall be treated a 

seperate reference in respect of each contract. 

(71 “Registrar’’ means the Registrar of the Tribunal who shall be the Secretary for 
the time being of the Chamber of such other member of the Secretarial staff of the Cham¬ 
ber as shall be acting for him from time to time. # 

(8) “Tribunal** means the Tribunal of arbitration of the Chamber hereby constituted. 

OBJECTS AND CONSTITUTION OF THE TRIBUNAL 
TT Obiecta —The obieets of the Tribunal are the determination, settlement and i Uflt * 

jy* "s-wsi JSKSLaa 1 

after mentioned and be willing to servo on the Tribunal. 

and^mako'a MrtTpSiSli oraTwK, be 

wiUiniTto serve to constitute the Tribunal for the time being. ...... 

® t Vi ink T>roP p r so to do* odd to fclio soul list 

(3) The Committee may at any X A Hat of the members of the Tribunal 

the names of other persons qualified as f d Registrar , and shall always be open for 

fa.“Sl e ttoa 0 by —ers 2 tpL^: a/d. at the discretion of the Registrar, also by 

STd^L-or the Registrar of the Tribunal shall ordinarily consist of 

or ^ 

receive payment of fees an< L.° l °®^; 9 t\iuto the Court to deal with any dispute, receive all 
necessary, the umpire ^io will cons .itut t ^ comraun i c ato to them the orders and 

applications mido to the Court byJ»P ttoD [ications to the Tribunal and of awards made 
directions of the Cour t, keep a reg^s^r and^memorand.a, and mike such returns as the 
by any Court and such other b<™ k3 <. to time require, and gmorally carry out the 

-id »-«».«•* -p*« b ° n ™ ry to “ 39,3t 

tay suo£Coart to the execution of it. fuoct.ons. 

CONSTITUTION OF COURTS 

V. Apvlieationa for arbitration,—< (1) ® V ° r e * ?rfon 1 the re o f' by” U 1 e Chamber or the 

in relation to contract which provisos fo @ - n writing to refer it for settlement by 

Tribunal or whore the.parties to ie P Tr jbunal, and application for arbitration may be 

SSk^fiT oft her C ‘aTy b9 to°th 0 e f KegT/trar ; a statement of the case may bo submitted 

al 7 2 g , 

tion or at Burl, time thereafter as nominating in writing arbi- 

■ 5 “* T ' lb ""“‘ “"■* “ 

to an umpire, and the Registrar rf 1 ®” tho adjudication of the said disputo, 

from the list aforesaid, to con^ituto t C bitrati on in accordance with those rules, 

and such Umpire shall then proceed with the a ^ Umpir0j ,. 8 tho case may be 

(4) The consent to act^^trtr a'nd the arbitration shall proceed in accordance with 
shall be obtained by the Registrar, 

these rules. . _ , hn fi na i ftn d shall not bo questioned on 

(6) Tho selection made by tho Registrar shall be final 

any ground. . or namo s of the person or persons cona- 

(6) Names of arbitration or umpi t£—The name ^ ^ p! , rtie9 nor shall tho parties be 
tituting tho Court shall not ordinarily be di ^ eVent G f any of tlio parties »PPly«»g <?» 
entitled to such information as of rigli • Registrar) for the disclosure of tho said 

special ground (to bo specified m writing to tho b 

N 
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name or names, the decision as to whether such disclosure will be made or not shall rest 
in the absolute discretion of the Registrar. The non-disclosure of the said name or names 
■hall not in any case affect the validity of the arbitration proceedings, or of any award 
therein nor afford ground of objection io the filing of the Award. 

(7) Arbitrators or umpires to have practical knowledge. —In*making any appointment 
and nomination as afosesaid, the Registrar shall select, as far as possible, a person or 
persons having practical knowledge of the subject-matter of the contract or contracts in 
question and the Registrar shall not appoint any person who for any reason within his 
knowledge would not be a proper person to act as Arbitrator or Umpire in the particular 
matter, but no award shall be invalid nor shall any objection be taken thereto by any 
party, on the ground that any person so nominated and appointed did not possess 
such practical knowledge, or was not in fact a proper person to act as Arbitrator or 
Umpire. 

v 8) Expiry of time. —If the Court has allowed the time or the extended time to expire 
without making any award, and without having signified to the Registrar that it cannot 
agree, the Registrar shall constitute in manner aforesaid another Court which shall 
proceed with the arbitration and shall be at liberty to act upon the record of the proceed¬ 
ings as then existing and on the evidence, if any, then taken in the arbitration or to 
commence the arbitration de novo. 

(9) Arbitrators or umpire failing to act.— If any Arbitrator or Umpire decline! or 
fails to act or dies or becomes incapable of acting, the Registrar may substitute and 
appoint a new Arbitrator or Umpire, as the case may be, in manner aforesaid, and the 
Court so reconstituted shall proceed with the arbitration with the liberty to act on the 
record of the proceedings as then existing and on the evidence, if any, then taken in the 
arbitration, or to commence the arbitration de novo. 

CONDUCT OF ARBITRATIONS 

VI. Statements to be filed within specified time.— The parties ■hall within such time 
»i may be directed by the Court prepare and submit to the Registrar m duplicate a 
written statement of their respective cases with copies of all relevant documents or other 
evidence on which they rely. Provided that when the applicant has filed a Statement 
of the case along with the application for arbitration, the Registrar may forward, without 
waiting for the constitution of the Court, the necessary papers to the other party calling 
upon them to submit their reply within such time as the Registrar may allow. A copy of 
each party’s case shall bo given to the other party who shall respectively bo entitled to 
put in a rejoinder thereto within such time as may be directed. Normally no more than 
one rejoinder shall bo filed, but the Court shall have discretion, if it thinks fit, to allow 
more than one rejoinder, on such terms as it may impose, 

VII Enlargement of time for submission of statement. —The Court may at its discretion 
enlarge the time for submission of a written statement or rejoinder, but it shall not bo 
bound to receive or to consider any written statement or rejoinder, of either party 
tendered after the expiration of the original or the subsequeutly extended time as the 

case may be. '— 

VIII. Communications io be made through the Registrar. —All applications which the 
parties desire to make to the Court and all notices to be given the parties before or 
during the course of the arbitration, or otherwise in relation thereto, shall be made 
through the Registrar who shall communicate the orders and directions of the Court 
thereon to the parties 

IX. Obligation of the parties. —The said parties, respectively shall do all the acts neces¬ 
sary to enable the Court to make a just award, and shall not wilfully do or cause or allow 
to bo done any act to delay or to prevent the Court from making an award* and if either 
party shall do or cause or allow to be done any such act that party bhall pay to the other 
such costs as the Court shall deem reasonable* 

X. Hearing. —The dispute will normally be decided by the Court on the written state* 
meats of the parties and oral evidence will not be taken nor will the parties be entitled 
to appear, or any formal hearing be held. Provided that the Court shall have power, _ 
it thinks fit, to appoint a time and place for the hearing of the reference and to hear oral 

evidence. 

XI. Appearance of parties. —In anv case of a formal hearing no party shall, without 
the permission of the Court, be entitled to appear by counsel, attorney or other advocate 
or adviser, but the Court in its discretion may requre the parties with or without witness 
to attend before it or before any Committee or Sub-Committee of the Chamber to be 
examined. 
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XII. Evidence. —The parties to the reference and any witness on iheir behalf, *b*U. 
subject to the provision ot' any law for the timo beiug in force 

(o) submit to be examined by the Court on oath or affirmation in relation to the 
matters in dispute ; 

(b) produce before the Court all books, deeds, papers, accounts, writings and docu- 

ments within their possession or power respectively, which may be required 

or called for by the Court ; 

(c) comply with the requirements of the Court as to the production and selection 

of samples, and . ,. - .. 

(d) generally do all other things which, during the preceding, on a reference, the 

Court may require. 

XIII. The Court may :— 

(а) administer oath or affirmation to the parties or witnesses appearing ; 

(б) state a special case for the opinion of the High Court, or give it* award in tho 

form of a special case for the opinion of the High Court ; 

(c) make an award conditional or, in tho alternative ; 

(d) correct in an award any clerical mistake or error arising from any accidental 

(e) adminisber^o^njTparty to tho arbitration such interrogatories as it may const- 

dor necessary. 

XIV Retention or return of document*.- Tho Court shall have full discretion to retain 

and/or return all books, documents or papers produced before it in any proceedings and 
and/or t the books, documents or papers produced or any of them, are 

° f such terms and c ° ndition3 as th ° c ° urt 
may (loci parties. —The Court may proceed with the reference notwithstanding 

fl'iuro to file a written statement within duo timo and may also proceed with the 

Terence in the absence of any or both of the parties who- being entitled to appear before 

the Court after due notice, refuse or neglect to attend. 

XVI Application to Civil Court to issue process to jartxesor witnesses —If the Court 

WU ^'anv stago of an arbitration be of the opinion that it is desirable to examine either 
shall at any willing to civo evidence before the Court or may be 

part ;rrt^ COUrt mny app.y to the Civil Court having 

resident outsiae i behalf to issue process to such party or witness, including the issue 
jurisdiction in th . - n f( J r tllo examination of witnesses and summonses to pro¬ 
of summonses a:nd ^ Us discretl0 n require one or both tho parties to deposit snch 

duce documents and y B uch coo3 ftt tho Court shall consider necessary and, 

foo or fees to , ia8 been called to deposit such fees failing to do so, 

may 1 ^dismiss such party’s case or deal otherwise with the matter in any way the Court 

may think just. consult Committees and solicitors and Counsel. —The Court 

XVU. it anyt“m. or time, before rooking a fin.! .word, and at the 

may at its own consult, refer to, and act on and adopt the advice, recoraendations 

expense of the ]part , Committeo or Sub-Committeo of the Chamber having or exorcising 
or suggestions oi y relating to the particular industry, commodity, produce or 

special ^de concernfdTn the reference or of any experts, whether members or not, 
branch of t . r ® d ® c . , . oxpcn<:e c f the parties, consult and adopt tho advice of solicitors 

or d c“un y sol "upon ty^questfon ofUw, evidence, practice or procedure arising in the course 

of the roforeneo. , . 

„ T , TT mse —In anv case where a party wishes to have any question arising 

XVI11 * sdeferred to th? High Court of Judicature at Fort William m Bengal in 

many pr°ce<sd‘^g the D p in i on Q f the High Court he shall apply m writing to 

fcb ° I° rm t °i r and witHuch application shall pay a requisition fee of Bs. 40/-. If the 
the Registrar, , to BU eh request the party applying shall also be responsible for 

Court d x e ^X^cosiB charges and Expenses that may be incurred by the arbitrator or 
all legal or other iro ’ of and incidental to the same and shall make such deposit on 

account thereof as the Court may decid ° AWARDS 

xix. 

Arbitrators tii® awa 
Court. 
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XX. Time for making awards by arbitrators .—The Court shall make its award in 
writing within four months after entering on the reference or on or before any later day to 
which the Court, with the consent of all parties concerned in the proceedings, by any 
writing signed by them, may from time to time enlarge its time therefor or any extension 
of time granted by the Conrt of Judicature at Fort William in Bengal. Provided that, 
if any commission for examination of witness shall at any time be issued under the provi¬ 
sions of Rule XVI or Section 43 of the Arbitration Act 1940 or any other provision in that 
behalf, this Rule shall be read as if the above-mentioned initial time limit of four months 
were increased by a period of time equal to the time which elapses between the date 
when the Civil Court concerned shall make its order for the issue of such commission 
and the date when the same shall have been executed and returned to the Court, and all 
enlargements and extensions of time as above provided shall take effect as from the expiry 
of such increased initial time limit. 

XXI. Extent of award .—The Court may make an interim award, and may, by any 
award, order and determine what it shall think fit to be done by either of the parties, 
respecttng the matters referred. 

XXII. Signatures to and issue of awards .—Every award shall be signed by the Court 
and by the Registrar. When completed, a copy of the award shall be sent by the 
Registrar to each of the parties, but the name or names of the member or members of the 
Court shall not ordinarily bo disclosed on such copy and such non-disclosure shall 
not affect the validity of the award nor afford any ground of objection to the same 

being filed. 

XXIII. Filing of awards ,—The Court shall at the request of any party to the proceed¬ 
ings or of any person claiming under such party or, if so directed by the High Court of 
Judicature at Fort William in Bengal and upon payment of the fees and charges due m 
respect of the arbitration and award, and of the costs and charges on filing the award, 
cause the award or a signed copy of it together with any def ositions or documents, which 
may have been taken and proved before it, to be filed in the said High Court. 

XXIV Award binding on all parties .—The parties shall in all things abide by and 
obev the award, which shall be binding on the parties and their respective representatives 
notwithstanding the death of any party before or after the makiug of the award, and such 
death shall not operate as a revocation of the submission. 

XXV Further award .—Whenever an award directs that a certain act or thing shall be 
done by one party to the reference, e.g„ delivering or taking (with or without allowance) 
delivery of goods and such party fails to comply with the award, the party in whose 
favour the award is made may make a fresh application for a further award determining 
the amount of damages or compensation payable by reason of such failure and the 
Registrar, on receipt of such application, shall proceed to constitute a new Court, which 
mav or may not consist of the same or of one or more of the members constituting the 
Court who made the first award, and the new Court shall proceed under these rules to 
arbitrate on the said application and the award thereon may be filed separately or together 
with the original award. 

FEES 


XXVI. Table of fees and charges etc. —(1) The parties sliallpay as and when demand¬ 
ed by the Registrar all fees, charges and expense incident to the reference and the award 
thereon according to the scale fixed in the Schedule to these Rules and all further fees, 
charges and expenses falling under the following three rules (*.e.. Rules XXVII, XHVIII 
and XXIX). Provided that the scale of fees as mentioned in the Schedule may from time 
to time be altered, modified or varied by the Committee. 

(2) Any party making such payment may recover the whole or any part of the 
sum so paid from any other party ultimately held by the Court to be liable to pay the 


same, 

(3) Unless the Court shall otherwise direct, no rebate or refund shall be claimed or 
made in rospoct of foes, charges or expenses when once incurred or paid. 

XXVII. The fees, costs, charges and other expenses of and incidental to the reference 
and the award (if any) which are to bo payable and which^ are not otherwise provided 
under these rules shall bo the following, viz. : 

(1) Certified copies of awards. —A fee of Rs. 2/- is payable for each certified copy of an 
award. 

(2) Stamp duties .—Stamp duties are to be paid in all cases in accordance with the 
scale of stamp duties for the time being imposed by law. 
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(3) Filing awards .—A fee of Rs. 8/- to the Chomber in addition to the Court fees 
on the scale for the time being in force is payable by the party requiring the award to be 
filed. 

( 4 ) Single arbitrator .—A single arbitrator shall bo paid double foes, namely, the fees 
payable hereunder to two arbitrators. 

XXVIII. Costs , charges, fees etc .—The costs of the referonce and award including the 
costs, charges, foes and other exponses provided'for by these rules shall bo in the direc¬ 
tion of tho Court, which may direct to and by whom and in what manner and in what 
proportion such costs, charges, fees and other expenses or any part thereof shall be borne 
and paid, and may tax and settle the amount of cost to bo so paid or any part thereof, and 
may award costs to be paid as betwoon solicitor and client. 

XXIX. Copies of proceedings .—No party is entitled to copies of proceedings before 
arbitrators or an umpire. In cases where tho Tribunal is requested to make copies 1 of 
cases or exhibits thereto, submitted by either party, then tho charge, for every copy made, 
shall be six annas a folio of 90 words (seven figures to one word). 

INDEMNITY OF ARBITRATOR 


XXX No party shall bring or prosecute any suit or proceeding whatever against the 
Court, or any member thereof, for or in respect of any mat tor or thmg purporting to be 
done under these rules nor any suit or proceeding (save for the entorcement of the award) 

against tho other party. 

NOTICES 

'yr’jr'YT All notices roejuirod by those rulos to bo given shall bo in writing and shall 
be sufficiently given if left at tho last known place of abode of business of the party to 
whom the notice is addressed, or if sent by registered post addro-sod to him by name at 
such^laco of abode or business. If sent by post, such notice shall be deemed to have 
been Kiven at the time at which the latter would in the ordinary course be delivered In 
the case of any person who has no place of business in Calcutta but who is represented by 
anftgontin Calcutta or etsewliero in India, the place of abode or business ol the agent shall 

bo deemed that of such person. 

Tho marginal notes shall not effect tho construction hereof. 

XXXIII These rules shall coroo into operation as on and from the first day of 
August, 19-12* and shall apply to all applications made for arbitration on and after that 

date. 

SCHEDULE 


Scale of fees. 

/ii dpneral • In all arbitrations the arbitration fee shall bo prepaid. The arbitra- 
0 ' - n in each single dispute is Rs. 04/- out of which 25% shall be paid as 
f q to tho Chambor and tho baluuco as foos to tho Arbitrators or/and tho 
IJmDiro as tho case may bo. Tho Court shull bo entitled to allow fees and 
Xnpnsos of witnesses, expenses connected with selection, sorting and carriage 
of moles conveyance hire, cost of legal or technical advice or proceedings 
rosDect of any matter arising out of tho arbitration and, when goods are 
examined at premises other than tlioso of tho Chambor, such additional fees 
for i>verv attendance at such other premises, and any other mcidontal expens¬ 
esand t-hargos in connection with or arising out of tho rofercnco or Award as 
the Court shall in its absolute discrotion thinks fit. 

/o\ titled or withdrawn casef : In the cases where tlio party instituting a roforonce 
yL„: rOS to withdraw it beforo a Court has been constituted, tho institution 
f (Rs 10/-) only will bo clmrgod. But if a Court has been constituted 
tho implication to withdraw tho roforcnco has boon rccoivod by the 
Ro.dstrar then full foes will bo charged. In cases in which tho Tribunal 
1 ’des tliat it has no jurisdiction to act and accordingly refuses to proceed 
with tho arbitration a charge equal to half of tho institution fee will bo made 
for tho examination of papers. 

• l cases state '• for tho Court : In all cases where a request for a special case 

(3) opc< 0 tatod is made and tho Court decides to accede to tho request, thoro 

n°be payable to tho Tribunal a requisition foo of Rs. 32/- and, in addition 
linroto there shall bo further payablo, by tho party or parties requiring the 
0^0 to be stated, all legiil or other charges that may be incurred by the 
arbitrator or arbitrators or umpire in proparing the same. 
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(4) Th© above seal© of fee© will apply to the piocegoods sugar, tea, ©alt, jut© and 
gunny arbitration as also to other arbitrators, whether involving the' exami¬ 
nation of goods, or not or in those involving consideration of document© 
only ; but th© Committee may in their absolute discretion, prescribe speaial. 
fees for specific case, if they think fit. 
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Rules of the High Court Court at Calcutta 

Original Side 

CHAPTER XXIII 
Arbitration 


Awards on Reference to .Arbitration in suite 


1 # o n Submission of award Registror to give notice to the parties —-Where an award in a 
suit has been made and the porsan who male it have signed it, they shall cause it to b© 
filed in Court together with any deporitions and document which have been taken and 
proved before them in accordance with Rule 10 of tho second schedule of the Code, by 
forwarding the same (together with necessary court fees for filing) under a sealed cover 
addressed to the Registrar, with a letter requesting that the award be filed. 


IX _ Form— When tho provisions of Rule 10 of the second schedule of the Code and 

of Rule 1 have been duly complied with, the Registrar shall forthwith file the award 
and give notice thereof to the parties, which notice shall be in Form No. 1 informing the 
parties that the Court will proceed to pass judgment on such award on a date fo be 
fixed in the notice, which date shall not be less than 10 days from the date of the filing 

of the said award. 

No award shall b© submitted to the Court otherwise than, by being filed in 
accordance with there rules. 

2 Submission of draft decree according to award : Disposal of such draft at hearing A 
person desirous of applying to the Court under the provisions of the second schedule oi 
the Code for judgment in term© of an award may, at least two days befor the date flxea 
for judgment, lodge with tho Registrar, for submission to the Court, the draft decree 
which he considers the award warrants, and shall at the same time sue a copy thereof on a 
anv party or parties intershed in the said award. At the hearing of th© application the 
Court may adopt, modify or correct such draft, and the decree shall be drawn up 

accordingly. 


Rules under section 20 of the'.lndiarn Arbitration Act, IX of 1899 


3 Title of application, etc. —All application, affidavits and proceedings under the Aot 
shall be instituted in the matter of the Act and in the matter of tho arbitration. 

4 What applications ehalt be by petitions. —All applications under the Act shall 
except as horoinafter othetwire provided, be mode by petition. The person making any 
application shall be called the petitioner, any person served with notice thing a 

respondent. 

5 Application under section 12 of the Act may be by Summons. —An application under 
section 12 of tho Act may be made to a Judge or to the Registrer or Master upon 
summons to all parties interested. Evory application under rule 11 shall be to a Judge, 
All other applications shall bo to the Court. 

0. Contents of petitions —Every petition shall be divided into paragraphs numbered 
consecutively, and shall contain, in a summary form, a statement of the material facts, 
and the nature of the relief asked for, and shall specify tho persons liable to affected 

thereby. 

7. Upon application other under Section 12 of the Act notice to be given —Upon any 
application under the Aofc, other than an application under section 12, the Court of Judge, 
as the case may bo, shall, except as provided in rule 15, direct notice thereof to be given 
to all person specified in tho petition, as directed in rul© 0, and to ©uoh other person as 
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may ?©em to the Court of Judge to be liable to b# affected by the procedinga, requiring, 
when necessary, such persons to show cause, within the time specified in the notice, why 
the relief sought should not be granted. 

8- Statement of special Case for Courts opinion —Tho arbitrator or umpire may 
execise the power concerned by section 10, clause (6) of the Act, to state a special case 
for tho opinion of tho Court, either before the Conclusion of any referenco or by their or 
his award. 

9. Contents of such special cose —Every special case stated under rule 8 shall contain 
only a statement, in a summary form, of material facts and the points for the opinion 
of the Court. 

10. Procedure therefore —When the arbitrators or umpire state special case for the 
opinion of the Court before the concluedon of a reference, they shall transimit the same 
or a sign copy thereof, to tho Registrad, and shall at the some time give notice of such 
transmission to the parties. 

11. Application for Cour'ts opinion on spacial case-Selting down of special case —Any 
party interested may apply for the opinion of the Court upon such special case. Tho 
opplication shall, in the first instance, be to a Judge. Up-m the return of the notice to 
be issued under rule 7, the special ca e e shall he sot down before the Court on the day 
fixed by notice, on the special pereomptory list, for tho opinion of the Court on the 
points stated. 

The opinion of the Court may be filed by any party to the application, and an office 
copy there taken in the usual way for transmission to the arbitration or umpire. Such 
office copy shall be added to and shall from part of tho award. 

12. Procedure for sttbmittivg award to be filed —Where tho arbitrators or umpire have 
been requested to file the award, they shall cause tho award or a signed copy thereof.'duly 
stamped, to be filed in tho Court in accordance with section 11 (2) of tho Act, by 
forwarding the same (together with the necessary courtfees for filing, and in care of awards 
in languages other than English, Rs 2 a folio of 90 words as translation fees) under a 
sealed cover addressed to the Registrar with a letter requesting that the award be*filed. 

13. Registrar to fits award and give, not ice —When the provisions of the Act and of 
the rule 12 appear to have been duly complied with, tho Registrar shall forthwit file the 
award, and give notice that to tho arbitrators or umpire who shall thereupon notify tho 
parties as required by section 11 (2) of the Act. 

14 . Preedure when special case for opinion is slated in the~ award —When special case for 
tho opinion of tho Court is stated in tho award, tho Registrar shall, on receipt of the 

award, place tho matter on tho special peremptory list before Court No. 1, on tho next 
motion day after the expiry of one week from tho rocoipt of the award, and issue notice 
thereof to the parties. The Court shall deliver its opinion on such special case, and such 
opinion shall bo added to and from pat of the award and shall then bo filed. 

15. Stay nf proceedings ni der section 19 of the Art —Tho Court may stay proceedings 
under section 19 of tho Act on such term as it thinks fit but not without notice to the 
opposite party, except when it appears that tho object of granting a stay would bo defea¬ 
ted by the delay occassioned by the notice. 

16. Fee S_Tho foes in respect of proceedings undor the Act shall be according to the 

tables of fees for tho original side of the Court, as near as tho circumstances will permit. 

17. Form —The form to which reference is made in this chapter is in Appendix. 

(N. B.—For rules made undor section 44 of tho Arbitration Act, see page lv—lxi 
supra) 

APPENDIX H 
Form No. 1 

(Chapter XXIII, rule 1A) 

Suit No. of 19 
In the High Court at Calcutta 
Ordinary Original Civil Jurisdiction 


Plaintiff 


V ersus.Defendant 


Notice of eubmmiesion of award —Take notice that the award of the Arbitrator appointed 
in this suit under an order of Court, dated the.day.19..., has this day 
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been filed and that the Court will proceed to pass judgement on such award on. 

tho day of.•' 

Dated the.day of.19... Registrar 


Rule s under section 10 of the Indian Arbitrrtion ( Protocol and Convention) Act 1937 

(VI of 1937) 

Notification dated the 6th December 1938 —With the approval of His Excellency the 
Governor it is ordered by the High Court of Judicature at Fort William in Bengal that 
the following Rules framed under section 10 of the Arbitration (Protocol and Convention) 
Act, 1937, do take effect from the first day of January. 1939. 

The new rules will be inserted in the Book of the Rules and Orders of the original side 
and shall appear in such book after tee Admiralty Rules set out therein. These new rules 
shall be intituled “Rules under section 10 of the Arbitration (Protocol and Convention) 
Act, 1937.” f 

1. Title of application et c.—All applications, affidavits and proceedings under the Act 
shall be intituled in the matter of the Act, and in the matter of the Arbitration. 

2. What applications shall be bp petition. —Application under section 3 and 6 of the Act 
shall be made by petition : applications under section 3 shall be made to the Court, and 
application under section 5 shall be presented to the Registrar or Master for admission. 

3. Contents of petition —Every petition shall .be divided into paragraphs, numbered 
consecutively, and shall contain in a summary from a statement of the material facts 
relied on, and the nature of the relief asked for, and shall specify the parties liable to 
be affected thereby. 

4. Stay of proceedings under section 3 of the Act —Upon an application for stay of 
proceedings under section 3 of the Act being filed, the Court shall direct to bo given to 
the p vrty or parties to the Zegal proceedings, other than this applicant, requiring him or 
them to show cause, within a time specified, why the order should not be made, unless 
Court is satisfied that tho object of the application would be defeated by the delay 
occasioned by the notice. 

5. Documents to be produced with the petition for enforcement of a foreign award —The 
party seeking to enforce a foreign award shall produce with his petition :— 

(a! Tho document specified in section 8 (11 of the Act and, when such document 
is in a language, tho translation thereof into English, certified in the manner prescribed 
in sub-soction (2) of the said section 8 ; 

(b) Tho orig : nal agreement for arbitration or an authenticated*copy thereof and, 
when the same is in a foreign language, the translation thereof into English certified in 
the manner prescribed in sub-section (2) of the said section 8 ; 

(c) An affidavit or affidavits showing that the agreement was valid under the 
law by which it was governed and that the award was made in conformity with the law 
governing the arbitration procedure and that it has become final in the country in which 
it was made ; and 

(d) Other document or documents in support of his application. 

6. Procedure to be followed in case of non-production of documents with petition for 
enforcement of award —If the application under section 5 of the Act be presented for 
admission without the document specified in Rule 5 (a) above, it shall fortwith be 
returned to the party preventing it. If such application is unaccompanied by the 
documents specified in Rule 5 (b) and (c) above the Registrar or Master may allow time 
within such documents must be filed or may place the application papers before the Court 

for orders. 

7. Execution of decree and order —The provisions of the Code of Civil Procedure and the 
Rules and orders of this Court relating to execution of decrees and orders shall, muiatts 
mutandis , be applicable to the execution of decrees and orders under the Act. 

8. Fees payable on proceedings —Tho fees in respect of proceedings under the Act shall 
be according to the table of fees for the Original side of the Court, so far as tho same are 
applicable. 
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Actio personalis mortiur cum persona his¬ 
tory of. 381 
scope of, 379 

Appeal against award, waiver of right etc. 
960 

,, against award, when lies, 960 
., cost of,' 1553 

,, failure to file, if rosjudicata 1549 
,, forum of, 1534 
grounds-of, 953 

.. if lios against award stated in the form 
of a special case, 1539 
„ if lies against order filing or refusing to 
file arbiiration agreement.- 1542 
if lios against order giving leave to 
revoke, authority of arbitrator, 1535 
if lies against orders passed under the 
Arbitration Act 1532, 1537 
,, if lios against order holding arbitration 
clause not applicable, 1530 
,,if lies against order in respect of recons¬ 
truction of record, 1547 
,, if lies ogainst ardor refusing instalment 
964 

„ if lies*against order remitting award for 
reconsidera on, 909, 910 
,, if lies again* u order rojocting applica¬ 
tionchanging validity of arbitration 
1400 

„ if lies against order modify ing • or cor¬ 
recting an award, 1540 
,, if lies against order remit ting‘an award, 
952,1545 

,, if lies against order sotting aside oi' 
refusing to sot aside order. 1544, 1546 
,, if lies against order staying or^ refusing 
to stay logal proceedings. 1543 
,, if lies against, order superseding arbi¬ 
tration 1538 

letter patent old law 1554 
,, Cotters Potent, where order not appea¬ 
lable, 1526 

,, limitation in, 954, 1551, 1586 
,, objection not taken in trial rourt it can 
bo taken in, 1548 ^ 

,, power of court of, 1550 

,, second appeal again a t decree based m 
award, 1555 

,, second appeal if lies, 970, lo.lO 
,, second appeal if 1 ios from an 'order 
record ing award, 1594 
,, to Privy Council 1556 

,, to Supremo Court, application for leave, 
for under* 1557 
,, valuation of, 1533 
,, whon Court acts as arbitrator. .«>- 
Appealable order under tlio \rbitrafcion 
Act, 1522, 1524. 1525. 1527 b»28 
Appellate Court, power of, to re.er matter. 

1048 1108 . „ . , 

Application challenging validity of Articles 
of Agreement, procedure regarding. 

1370 


Arbitration Act, application of, 79 
,, commencement of, 76 
,, extent of, 75 

„ if applies to Revenue Court, 77 
,, if has got retrospective effect, 78 
,, if to apply to all arbitrations, 1590 
,, if to apply to other proceedings, 1065 
„ if to apply to foreign awards, 91 
,, introductory of p. 39 
,, origin of, 21 
,, scope of, 90 

,, short title, extent, and commencement 
of, p. 39 

stay of. in foreign Courts, 81 
Arbitration admission as regards foreign 
properties in. 89 
,. against, a firm, 6S3 

Arbitration Agreement application challeng¬ 
ing validity procedure in. 1364 
.. application in appeal for contesting 
amendment of, 1400 

application for contesting, appeal 
against order rejecting, 1400 
,, application for contesting of, 1367 
,, application for contesting, forum of, 
1396 

,, application for contesting, limitation 
for, 1399, 1402 

„ application for contesting, primary 
jurisdiction of Court for , 1397 
,, application for declaration as invalid 
nature of enquiry in, 1376 
,, application to tile in Court, 991, 993 
., authorising party to nominate arbitrator 
for the other, 281 
,, by Court of Wards, 487 
,. by guardian of minors, 171, 172, 173, 174 
175, 176, 177. 178 
by minor, 169 

,, clause in the contract 112, 113, 114. 133, 
985, 1005 

.. clause stipulating forum in England 
but not contemplating protocol. 822 
consideration for. 248 
.. construction of. 136, 419, 999, 1001, 

1014, 1169 

,, contract referred to in another docu¬ 
ment containing 126 
.. denial oT factum or validity of, 560 
,, different intention dxprosaed in, 253 
.. effect of contract becoming void, 138 
,, offect of. in case of insolvency of party, 
406 

,. effect of repudiation of. 153 
!. effect, of. on right t.o sue, 119 

effect, of. when a party becomes lunatic, 
364 

oflect of. when time stipulated is 
barred, 1442 

,, essentials of, 809 , 

evidence to vary or alter terras of, 100, 
309 

,, oxpress conditions of, 144 
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Arbitration Agreement for reforence in 
pending suit, 1006 
,, form of, 104, 141 
.. form, where can be filed, 1009 
„ form different types of, under old law, 
96 

,, frustration of contract if to be^applied 
to, 152 

, giving fnll powers to arbitration, 1103 
,, if can be enforced by third party, 399 
,, if decision by third parties not named 
in, allowed, 110 

,, if parties can resile from, 354 
,, if to be discharged by death of party, 
359 

„ if to be in writing under old law, 96 
,, if can bo contested by application, 1363, 
1364 

,, if can bo oral, 1015 

,, if enforceable in case of now contract, 
341 

,, implied conditions of, 255 
., implied provision in, 93 
,, in authors’ agreement, 1438 
„ in Article of Association, 113 
,. contract, 6, 116, 117 
,. in contract if assignable, 157 
„ in indent form, 115 
,, in pending suit, 1006 
,, incorporation of. 112 
,, interpretation of, 559, 1197 
,; leave of courtf or revocation, 312, 317. 
318, 319 

„ leave to revoke, law regarding, 313, 314, 
315 

„ legality, 482 
,, meaning of, 98, 260 
,, mutuality of, 484 
„ nature of, 112. 418, 482, 999 * 

,, not superseded, effect of, 1002 
,, on unsr.amped or insufficiently stamped 
power, 262 

,, optional agreement, 125 

oral agreement and revocation, 97 
,, oral submission void to be enforced 1015 
,, oral agreement if valid, 483 

order filing or refusing to file, - if appe¬ 
alable, 1035* 

,, persons who have entered into, 1000 
,, parties to, 118, 140, 264 
„ parties to in Bombay Oil Seeds Ex¬ 
change, 212 

,, power of Court whore there is, 621 
,, power of executor to enter into, 102 
,, provisions implied in, 249, 250 
,, refusal to enforce, if liable to set aside 
award, 1003 

,. registration of, 149, 263 

,, remedy of a party, when*,suit filed by 
the other, 1448 

,, revocation by mutual convent, 336 
,, revocation of, ground for, 336, 337, 338, 
339, 340, 341, 342, 343, 344, 345, 346, 347, 
348, 349 

,, revocation of, in case of apprehension of 
bias, 340 

,, in case of excess of jurisdiction by arbi¬ 
tration, 342 

,, revocation of, in case of fraudulent 
collusion of arbitrator, 338 
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99 
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99 

99 


Arbitration Agreement, revocation of, in 
case of insolvency of party, 339 
revocation of, in case of misconduct of 
arbitrator, 343 

revocation of, in case of refusal of juris¬ 
diction, 337 
Second reference, 124 
stamp duty on, 148, 261 
supersession of, 142 

suit challenging validity "of, if main¬ 
tainable, 1370 
terms to be used in, 147 
to be by all interested, 264 
to bo filed in court, 1013 
„ vagueness, 145, 332 

Arbitration, application of Evidence Act in, 
640 

basis of, effect of, absence, difference as 
to, 1301 

basis of, if different between the parties 
723 

.^before Bengal Chamber of Commerce, 
579, 580 

business terms providing, 282 
burden af proving just or sufficient 
cause for obtaining leave to revoke, 331 
civil matter in dispute to be referred 
to, 150 

clause, construction of, 1441 
clause in contract officer referring to, 280 
„ clause. Court’s power to mako declara¬ 
tion about, 357 

clause, dispute arising out of contract, 
128 

clause, effect of, 1005 

clause, effect on, by outbreak of war, 
308 

clause, form of, 330 
clause in contract, 133 
clause in contract, effect of, 6 
clause, petition t.o Court for declaration 
of validity, 1359 

clause procedure as to, 665, CCG, 667, C6S 
669, 070, 671, 672. 674 
clause, powor of Court in case of ambi¬ 
guity, 748 

clause, when void, effect of, 1171 
conditions, relating to, 1422 
consolidation and amendment of law 
rolating to, p. 1 
extension of time for. 
failure of, duty of Court in, 334 
foreign arbitration, notice of, 829 
foreign tribunal, application of section, 
34 of the Act, 1439, 1440 
granting of adjournment in, 680 
hearing of Counsel in, 688 
if a condition precedent to action, 1430 
if assignee can apply for, 470 
if can bo revoked without cause shown, 
333 

in Ancient India 4 
in suits, 1038, 1039 

in pending suits, non-service oJ notice 

cf effect of, 820 
injunction against, 356 

International Chamber of Commerce 
Rules as to, 211 
„ hearing of counsel in, 688 
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Arbitration, leave for revocation to bo obtain¬ 
ed by application, 352 
,, legal proceedings when render arbitra¬ 
tion void, 1490, 1491, 1492, 1493 
,, matters in guardianship proceedings, if 
can bo referred to, 1056 
,, matters illegal and purely criminal if 
can be the subject-matter of, 158 
,, notice of filing application for revoca¬ 
tion, 351 

„ notice of, to parties to adduce evidence 
in, 67S 

„ notice of, to parties to enable them to 
put their case in, 679 
,, origin of the rules relating to 3 
,, (Protocol and Convention) Act, p. 869 
,, parties interested not fomenting to 
effect of, 140 

„ party’s right to know tho details of 
claims, 1266 

,, power of Appeal Committee]-in Com¬ 
mercial, 735 

,, present and future difference,^scopo of, 
127 

„ proceeding, appointment of Receiver in, 
1008 

,, proceeding conduct of, 631, 1193 
,, proceeding, procedure as to, 577 
,, procedure of, 148 

,, provision applicable to, 1126, 1127, 1132. 
1133 

„ questions of limitation, 682 
,, questions relating to, 1331 
,, reference to. by document in recital, 220 
,, reference to, by pardanashin lady, 201 
,, revocation of, effect of, 619 
,, revocation of, in case ot arbitrator i* 
interest, 346 

,, revocation of, in case oi charges ol 
fraud, 349 

,, revocation of, in case of failure ot 
justice, 345 

„ revocation of, in case of improper appo¬ 
intment of umpire, 347 
,, revocation of, order if appealable, 355 
,, revocation or withdrawal from. IIP* 

,, revocation of, when third party signs 
tho agroomont, 348 

,, revocation of, when should not lie inntlo 

350 „ _ t 

„ Rules of. by Madrasi Kiranc Merchant 
Association, 765 

,, scope of reference in partnership deed, 

199 

., securing the attendance of witness in, 639 
,, special case when quostion of • law is 
involvod, 640 

„ Subject matter of decision ancl proce¬ 
dure by, 674 

„ supersession by Court, parties to he 
beard before, 467 

„ supersession by Court, procodnre to ho 
followed, 466 

,, supersession of, when, 1160 

,, to refer through Court., 1106 

,, under Bombay Industrial Relation Act, 

15S9 

., uncTfie early British:Rule, 5 

under influence coercion, fraud, erreot 
- ” of, in 163 


Arbitration, valid agreement, characteristic 
of, 252 

,, vagueness of, 145 

,, when bad for uncertainty. 111 

„ when corfirmed by legislation, 135 

,, when contract ultra vires, 153 

,, when contract vague, 159 

„ when contract void, 156, 633 

,, when contract viodable, 156 

,, when determined, 307 

,, when not signed by parties, 145 

,, when minor a party, 486 

,, when revocable, 310 

,, when without jurisdiction, if there can 
be, 606 

,, with intervention of Court when no suit 
pending, 991 

,, who may enter into, 167 

,, written agreement , if to bo signed by 
both parties, 106 

,, written agreement, condition of it can be 
collected from several documents, 108 
,, written agreement, if essential 103 
,, written agroomont. if to bo signed, 105 
,, writing why necessary, 107 
,, Arbitration (Protocol and Convention) 
Act, 1937, 86, pages 869-879 
Arbitrator, act of, not amounting to miscon¬ 
duct, 1219 

,, acceptance by, 671 

,, admission of inadmissible evidence by, 
696 

,, admission of inadmissible evidence 
which are fundamental, 697 
admission of unstamped document, 700 
,, agreeing to bo bound by the opinion of 
third parties, 581, 1230 
and umpire duties of, 571 
,, applying for filing award nt Court, 
nature of, 1520 
,, appointed, 88 

,, appointed by parties.if entitled to any 
remuneration, 609 

,, appointed agreed to be by third party, 
259 

,. appointment of, 271, 1102 
,, appointment of by Court, il' discrotion¬ 
ary, 158 

,, appointment of by Court, notice for, 456 
„ appointment of by Court, sorvice of 
notice, 434 

,, appointment of, by Court when neglects 
to act, 444 

., appointment of. new arbitrator, notice 
in. 503. 505 

.. appointment of now arbitrator, parties 
in proceedings, 506 

.. appointment of, subject to acceptance, 
267 

.. appointment of time and place of moot¬ 
ing by. 126S 

., appointment of. when complete, 435 

appointment of, with consent of parties, 
473 

,, arbitration agroomont giving full power 
of. 1103 

,, as a witness, 574, 1128 

assessment of compensation by, 768 
,, authorised to make enquiries in any 
manner, 1210 
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Arbitrator, authority of, appointed arbitra¬ 
tor, except by leave of Court, 295 
,, authority of, confined by terms of 
reference, 558 

,, authority of, if irrevocable, 30 
., authority of, to call for particular of 
claim, 681 

,, authority of, when revoked, 378 
., basis of, nature of, 1201 
,. broad allegation of misconduct if suffi- 
ciene, 604 

,, cases when Court appoint, 422 
,, change of intention by, if misconduct, 
1261 

,, charge against, to bo proved, 1263 
,, choice of, 270 

,, confined to terms of submission, 127 
,. construction of will, if can be referred 
to, 1054 

,, convenor to be appointed in case<of two, 
49! 

,, corruption if implies misconduct of, 567* 
,, court when can appoint another, 459 
,, court’s inherent power to decide mis¬ 
conduct of, oven before award, 603A 
,, decision taken by some arbitration irre¬ 
gularity if can be waived. 750 
,, delegation of powers by, 597 
,, depositions and documents before, 802 
,, discovered to bo indebted to one of the 
parties if amount to misconduct, 1203 
,, disqualification for, when interest is 
known 290 

,, disqualification of. by probable bias, 
288 

,, disqualification of. by relationship, 293 
„ disqualification of, by subsequent a*-, 
quisition of interest in the subject 
enacted, 291 

,. duty if to decide accord my to law, 564 
,, duties of, 120 
,, duty of all to act, 588 

„ duty of, ponding proceeding for revo¬ 
cation, 353 

,, duty of, to hear witness produced by 
the party. 090 

,, duty of, to look into and examine all 
accounts and papers, 1260 
,, duty of, to submit questions of law, 64S 
duty of wlion minor’s interest is con¬ 
cerned. 1271 

,, effect, of fail tiro to solve difference by, 
306 

,, effect of giving false evidence or fnbri- 
cat.ting lalso e\ idence, 708 
,, enquiry by, behind back of the parties, 
582, 1232, 1233 

,, onquirv by in the absence of parties. 

1244 

,, enquiry by court, as to what passed in 
the minds of, 

,. examination ot' witness on commission. 
705 

examination on oath liy. 63b» 
legal misconduct, of. 1209 
,, first duties.of, 672 
,, foreign court as, 278 

fraudulent concealment of fact as re¬ 
gards monetary transaction if gradual* 
to misconduct o£,590 


Arbitrator, history of the law as to authori* 
ty of, 296, 297 

how far bound by rules of evidence, 576 
,, it becomes fu?ictus officio with pronoun¬ 
cement or award, 759 
,, if can re-open award, 662. 

,, if committees are, 729 

,, if have greater latitude than court, 575, 
1224 . - 

„ if himsolf can call for witness, 639 
,, if must act together 732 
„ if retained lawyer can be an, 289 
,, if subject to territorial jurisdiction, 228 
,, if to act after frustration of contract of 
arbitration, 305 
,, if to bo named 205 
,, if to docido according to law, 1217 
., if to give reasons for dreisions, 1288 
,, if to keep notes of proceedings, 704, 
i269 

,, if to record evidence in the presenco of 
parties, 695 

*, implied authority of, to get professional 
assistance of, 712 

,, in oaso of difference between Arbitra¬ 
tors, court may decide, 534 
„ in case of non-appointment of new 
arbitrators and failure of sole arbitra¬ 
tor to proceed, effect of. 508 
„ increasing the number of, 1245 
,, indebtedness, effect of 599 
,, indebtedness of, to the estate, if am¬ 
ounts to misconduct, 1208 
,, interest, of amounting to miscondmet, 
1206 

,, joint arbitration, duty of, 492 
,, judgo in fclio cause as, 279 
,, jurisdiction of, 1189 

,, jurisdiction of, if depend on the exis¬ 
tence of custom, 

,, jurisdiction of, to decide question of 
estoppel, 731 

,, knowledge of parties if disqualification, 
1382 

,, making secret enquires, 1257 
,, misconduct of, 213 

,, misconduct of, in holding enquiry be¬ 
hind the back of the party, 595 
,, misconduct of, if implies fraud, 568 
,, misconduct of, illustrative cases of 1311 
,, misconduct of, perversity of, 1293 
.. misconduct of what amounts to, 5G1 
,, misconduct, himself or tlio proceedings, 
maiming of, 562 
nature of enquiry before, 677 
,, necessary witness if can be, 294 
„ neglect to act, 496 

,, non-dis?losure of relationship if am¬ 
ounts t o misconduct of, 1205 
,, non-fili lg of certain document by, 803 
,, nominations of, without prejudice, 268 
,, notice of mooting not given, if amounts 
to misconduct, 594 

., not examining witness if guilty of mis¬ 
conduct, 1290 
,, notifica'.ion to, 670 

,, not to have interest in party and sub¬ 
ject-matter, 122 
„ number of, 2S0 
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Arbitrator, objection to appointment of, when 
to bo taken, 402 

,, omission to file in court deposition and 
documents it amounts to misconduct 
of, 1207 

omission to give notice of award by if 
amounts to misconduct of, 1227 
,, or umpire when misconducted himself 
of the proceedings, 1102 
,, other interest of, ground for sooting 
aside award, 1200 

,, outside legal advice taken by* effect of 
583 

,, party taking part with full know lodge 
of misconduct of. if waiver, 005 
,, party to appoint now, procedure, 500, 
501, 502 

,, party or appoint new when, 404 
,, personal knowledge if can bo imputed, 
1220 

,, personal misconduct or in teres*) of, 287 
power and duties of, 005, 1200 
,, power of, 620, 034 
,, power of, as to costs, 707 
,, power of court to appoint, 412 
,, power of court to appoint* against the 
wishes of parties, 463 
,. power of court to appoint when comes 
to end, 404 

,, power of, court to remove, 542,*543 
,, power of .delegation by 1243 
,, power of, to administer oath if discre¬ 
tionary, 037 

,, power of, to administer special oath, 
030 

,, power of, to alter* amend and modify 
award, 703 

,, power of, to award iulorest and co-te, 
770 

.. power ol, to cal! for proceedings and 
to allow amendment. 085 
,, power of, to decide validity ol arbitra¬ 
tion agreement, 1173 
,, power of, to delegate, 709 
,, power of, to delegate ministerial duties, 
710 

,, power of, to determine validity* ol con¬ 
tract, 032 ...... 

,, power ol, to niiiko interim a\\«u<i, i *•»■** 

n:r> .. 

,, power of minor’s guardain to allow 
arbitrator in pro..ding on his infor¬ 

mal ion. 596 

, power of party ••* .ppoini new, ‘ *'• 'y' 

,, power ol party u appoint solo. 4.0, 

479 

,, power of, to order for security for costs, 

,, power of, to take evidence of parties 
and witness, 099 

power of when award remitted , .>0 
” power to state a special case if <1 'scro- 
t. ion ary with arbitrator, 0)1 

„ provision as to appointment of tlnco or 
more, 519, 511,512 

,. proceeding with reference dispute of 
private notice of revocation, 1220 
,, procedure of, if uppotod to natural 
jufcii'-*', 57o 

,, procedure to be adopted by, 1-13 


Arbitrotor procedure to be followed by, 505, 
605, 1191 

,, procedure to bo followed in making 
award 669 

,, receiving fees from one party before 
award if amounts to misconduct, 1204 
,, receipt of fees in advance by, 1216 
,, refusal to act, 498 
,, refusal to act, effect of, 445 
,, rejection of some part of ovidenco by, 
if misconduct, 1291 

,, rejection of tendered ovidenco by, 573 
„ removal of, for misconduct, 602, 1292 
,, remuneration, dispute as to, 1515, 1510 
,, revocation of authority in case of exeocs 
of jurisdiction, 342 

,, revocation of authority in case of inter¬ 
minable delay, 344 

,, revocation of authority in case of mis¬ 
conduct, 343 

,, revocation of effect of, 328 
,, rules as to appointment of, 292 
,, rules of, Bengal Chamber of Commerce, 
704 

,, rules to bo followed, in deciding cases, 
500 

,, sole arbitrator when can be appointed, 
507 

,, specific question of law to be referred 
to, 774 

,, statements of plaintiff and defendant 
taken separately, 1285 
,, supreme Judge of law and fact, 218 
,, taking assitanco from third party, 1231 
,, taking money from one side if amount s 
to misconduct, 591 
,, taking outside legal advice, 1233 
,, taking position of an advocate ot the 
part ies, 572 

.. technical expert as 281 
.. tendering resignation. 

,, to be appointed in accordance with the 
terms of agreement, 272 
,, to discloso the relationship with tho 
parties, 5S9 

,, to give notice to each party, .i03 

t routing if amounts to rni.-« ondm t. 1215 
,, unreasonable delay by, il amounts to 
misconduct, 1221 
.. using personal knowledge, 578 
.. want of jurisdiot ion, 101 

when becomes fundus ■i«, 001 
,, when cun proceed r.r parte, 592, Ti> 1 
.. when parly can appoint, solo, 139 
,, when party can exorcise his power to 
appoint now, 478 
,, when proceed ex parte, 1238 
,, when receives evidente and prefers one 
side without knowledge of tho other 
I 284 

,, when some absent during enquiry, 1279 
,, whether should decide according io 
law, 121 

,, where points of law have boon referred 
to, 898 

,, without intervention of court 248A 
,, who can apply appointment of, 469 
,, who can be appointed, 286 
,, v’ho lure ant. entered -into.. reference 

£/* . L I* In ' • • * 

Ouwfu Ol, 
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Arbitrator, who may be appointed, 274 

,, wrong decision by, if amounting to 
mistake, 1274 

Architect as arbitrator, 1213 
Article 141 of the Constitution 42 
Assignee if bound by valid agreement 1445 
Award absence of objection by parties to. 


duty of court, 894 

,, according to agreement valid though 
incomplete, 1081 

,, additions made in, f 

,, affecting the rights of straugors, 1248 
,, affirmed in Letters Patents appeal, 
finality of 1344 

,, against a party not^party to the-refer - 
onco, 888 

,, alternative award, nature of, 656 
,, a nullity, procedure when, 921 
,> application by party to enforce limita¬ 
tion of, 794 

,, application for an order about the ex¬ 
istence, how can be made. 1383 
,, application for challenging validity of 
arbitration agreement, if to bo filed 
before filing of, 1329 

»» application for declaration of award 
invalid question to be decided, 1373 
,, application for declaration^ of award 
invalid when to be filed, 1377 
,, application for setting aside las time 

barred, 969 

,, application to set aside, 1352 
,, application to sot aside, to bo filod in 
which court, 1325 

,, application to sot aside, •wbou barred, 

928 

,, arbitration, il cau file award, 797 
as adjustment in pending suits, 158/ 

,, as costs, setting aside by court. 813 
„ authority of. when comes to amend, 

„ award by, after death of one, if valid, 

based on hearsay and conjectures, 1248 
based on insufficient ovidonco, 1258 
’’ based on legal and moral grounds, 1-47 
based on misapprehension of legal posi¬ 
tion of one of tlio parties. 1272 
beyond time, 1614 

by acceptance, if becomes* anlivgreement, 
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203 

by drawing lots if legal, 1204 ^ 
by judge appointed quasi -arbitrator, —14 
bv person not authorized to make, 734 
by Bengal Chamber of Commerce, where 
court not duly constituted, 1214 
charges against, to be proved, 1263 

characteristic of, 219 ... 

clerical mistake or error arising from 
accidental slip or ommission, 660 
conditional award, 655 
conditions enforceability So 
construction of, 787 
containing a clerical mistake, 8bl 

contents of 767 

contents of, leaking out before pro¬ 
nouncement, 1262 

c’cyi&t if can etorntfel to file 

awaYd, whtre fVelhol prfd a '.-812 


Award court if can raise objection to, auo 
niotu, 808 

., court’s power to extend time for appli¬ 
cation to set aside, 930 
,, court’s power to remit on its own 
motive, 871 

„ court to fix time for submitting, 905 
,, dealing with matters involving status, 
215 

„ dealing with property of strangers, 
binding effect of, 940 
,, deciding disputes forming subject- 
matter of several suits without order 
of reference, 1185 

,, decree based on, not properly stamped, 
785 . 

,, decree passed on, before expiry of timo, 
842 

,, dismissal of application for revision 
against, if bar fresh application, 1308 
,, dismising plaintiff from partnership if 
ultrovers 1x12 
,. effect of, 210, 1342, 1386 
,, effect of, nob signed by all arbitrators, 
747 

„ effective from which date, 1327 
,, embodying agreement of the parties, 
1278 

„ enforcement of, by successful party, 823 
,, error apparent on the face of, 846, 1256 
,, error in date of, 1275 
,, execution of, 973 

,, execution of, if executing court can 
go behind decree, 974 
,, lilod, application for setting aside, 848 
,, filed in court, 758 

,, filed in court, whether becomes a decree 
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867 

filing of, 1283 

filing of, by pavties, 827 

filing of, court fees for, 850 

filing of, decree, if necessary, 856 

filing of, if compulsory, 798 

filing of, decree if necessary, 856 

filing of, in court, limitation for, 831, 83- 

filing of, »n which court, 1315, 1310 

filing of, procedure of. 796 

filing of, when beyond pocuniary juris¬ 
diction of tho court, 801 
finality of, 216 

Foreign award, enforcement of, proco* 
dure for, 741 

Foreign award, when final, 87 
Foreign award, meaning of, 84 
form of, 762 

future interest in, 1161 , A „ 

grounds for settting aside, 1162. 

1164, 1165 , ^ _ 

grounds for remission^ of, under Eng¬ 
lish law, 872 . 

grounds on which award could oe re¬ 
mitted, 872 

how to be set aside, 1187 
how to enforce under English Arbitra¬ 
tion Act, 972 
if a plaint, 997 

If SttCd by oltor p«ty 

edit, 822 • ‘ *• - 
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Award if case bo contested by application, 
1364, 1366, 1367, 1368 
if can be set aside on probability or 
basis of arbitrators, 1207 
,, if can incorporate admission as to title 
of foreign properties, 844 
,, if collateral writings, part of, 766 
,, if may be stated in form of a special, 654 
,, if revision lies against, 841 
,, if subject to decision of a committee, 
806 

,, if to be certain, 200 
,, if vitiated by mistake, 1275 
,, illegality of, when doos not appear on 
the face of it, 897 

., in arbitration pending suit, without 
order of reference, 943 
,, incapable of execution, 893 
,, in case of majority award, if minority 
refuses to sign. 746 

,, in commercial arbitration in violation 
of natural justice. 1310 
.. improperly procured . 1206 
,, interest, on. 1157. 1158, 1159 
,, interim award by arbitrators, 1134. 

1135. 1136 
.. invalid, S42 

.. judgment in terms of. 912, 913, 914 

judgment in terms of, in mandatory, 92<» 
,, judgement in torras of, when no objec¬ 
tion, 944 

,, jurisdict ion of court to entertain. 810 
,, letter to the court by arbitratrix filing 
award, limitation for, 826 
,, limitation for correction of, S62 
„ making of the award, 1116 
,, made after arbitration proceedings have 
become invalid, 1297 

„ made after order of the court superse¬ 
ding arbitration, 1294 
made beyond time, jurisdiction of court 
to accept, 1148 

made but filed not in time, extension 
of time by court, 824 

,, making of. after statutory period, 1222 
,. making of, and delivery of judgment, 
744 

.. making of, by arbii rntors, 72n 
,, making of. what amounts to. 755 
.. moaning of, 757 

mistake of law on the face of, 1257 
.. modified award, it final, 959 
,. modified by a singlo Judgo of Small 
Cause Court, if a decree, 864 
,, nature and effect of, 760 

non-registration of, oftect*of, 784 
not acted upon, 780 
,, not duly stamped , 1250* 

not filed, application for setting aside, 
if maintainable, SI4 
,, not technically perfect, 12S0 

not to bo sot aside except on wliat 

grounds,1180 

,, notice of filing of. 81a 

notico of filing of, time for. 816 
notice ef making and signing of, or 
publication of, 7s9 

objection as to, procedure to bo followed 
in. 847, 818 

•• objection as to validity of, 92a 


Award ob'oetion to jurisdiction of, 788 

,, objection to the legality of, if to bo 
apparent on the face of, 896 
objection to, limitation for filing, 1313 
„ objection to, question of fact raised in 
High Court, 1309 

,, omission in, by court of notice, if filing, 
S25 

onus of proof, in challenging the vali¬ 
dity of. 1199 

,, opportunity if party to be heard before, 
1332 

„ oral award, 217 
,, oral award, if valid, 751 
., order declining to file, 821 
,, order modifying, if appealable, 863 
,, order remitting, if appealable, 909, 910 
,, order remitting, if revision lies against, 
911 

,, or agreement to compromise, 936 
,, partial validity of, 781 
„ partitioning joint family property in 
reference by only some member, 1321 
party to, how can challenge validity of 
reference, 1303 

,, passed considering all the circumstanes 
1249 

,, piecemeal awards, if valid, 776 
,, piecemeal award, in partition suit, 777 
,, plea of non-service of notice of filing, 
„ pleading of part of award, 1529 
„ when to be raised. 829 
” meanings if the part of award 1529 
,, portion of, when void, 448 
,, power of court to modify, 853, 854 
,, power of court to remit, 867, 868, 869, 
S70, 876 

,, prepared by legal adviser, 771 
,, procedure "after filing of S00 
,, procedure of filing of. agsinst- minor, .811 
,, publication of, effect of, 804 
,, recital in, 772 

registration of, 783 

,, relief in quite different form. I be 
subject-matter, 1276 
,, remission of, 881 

remission of aiiicndedgnwnrd, time for, 
882 

,, remission of, on the ground of corrup¬ 
tion by linglisb Courts. 875 
,, remission of, or of any of the matters 
referred to arbitration, 923 
,, remission or sotting aside of, proper 
remedy, 879 

,, remission of, to now:arbitrator, 877 
,, remission of when arbitrators decided 
matters not referred to, 886 
,, revision against order confirming, 350 
,, requisites of a valid, 723 
,, rewriting of an, 435 
tt scope of sect ions 32, 33 and 34; 1355 
,, scrutiny of, 830 

,, separation of valid from invalid portion 
of. 410 

,, signed by all but assignoe of one at. the 
i ime of registrat ion. 785 
,, setting aside of, application for. 859 
setting aside of if disputed fact r can be 
decided in, 1175 

,, sotting aside of, on decision against 
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Award written statement., 1265 

,, sotting aside, of, on ground of adjudi¬ 
cation on matters not included in the 
submission, 1211 

setting aside on ground of interest of 
arbiti*ator, 1206 

,, setting aside of, an ground of improper 
rejection of evidence, 1259 
,, setting aside of, when parties partici¬ 
pated in arbitration proceedings with¬ 
out protest, 1167 

,, so indefinite as incapable of execution, 
893 

stamp duty in, 782 

,, suit to declare award invalid for want 
of valid reference, 1371 
„ suit for decree in terms of, if barred, 
1357 

„ suit to enforce, if maintnable, 1345, 135S 
„ suit to enforce, parties in, 837 

suit to enforce right against one not 
party to, 1358 

,, suit to enforce, parties in a, 756 
,, time for application to set aside when 
expired, 927 
,, time for making. 256 

„ time for taking copies if to be excluded 
in computation of time for application 
to set aside, 929 
,, to be by majority, 540 
,, to be certain, 778 
,, to be final, 773 
,, to be in writing, 742 

,, to be signed and filed, 716, 717, 718, 719. 
720 

,, to be signed by arbitrator, 743 
,, to follow submission, 769 
two awards, 740 

,, two awards in a single reference, 1154 
,, under English Arbitration Act, if can 
bo set aside under Arbitration Art, 92 
” unfiled award if nullity 754 


Bar to suits contesting arbitration agree¬ 
ment or award. 1338. 1349, 1340 


Award unregistered award, 1324 
,, validity of, 721, 1343 

,, validity of, if affected by non-service of 
notice, 728 

,, -validity of, outsido reference, 1253 
,, validity of, presumption of 931 
,, -'alidity of, where some of the parties 
join, 1069 

„ when a petition for setting aside lies, 
1166 

,, when can be set aside or remitted for 
remuneration, 899 
,, when complete, 1282 
,, when contract is denied, 243 
,, when inseparable, if can be modified by 
court, 890 

,, when is imperfect in form, 860 
,, when not executable for want of regis¬ 
tration, setting aside of, 1305 
,, when remitted. 877 

,, when separable as regards extraneous 
matter, court, may modify or remit, 
889 

when should not bo set aside, 1184 
,, when to seperate awards are contem- 
plat.od by bye-laws of the Association. 

1307 

,, when vague, 1281 

,. where arbitrators have gone beyond 
the scope of reference, 1252 
,, where damages given for breach of 
contract on wrong basis, if bad, 1347 
,, which is orlierwise invalid, 1297 
,, within four months, how calculated, 
1617 

, without notice, 951 

,, without inter* ention of Court, °bj® 0 ' 
tion as to non-registration filed after 
limitation, 932 

,, without intervention of Court, proce¬ 
dure to be followed, 761 
,, who ean file, 1326 

B 

Bengal Chamber of Commerce, arbitration 

of, 579 

,, rules of the, 580 


Contract Act, provision to agreement, 132 
Contract, conflict of law as regards forma: 
tion of, 85 

,, frustration of, 152, 1032, 1432 

,, repuditatiion of, effort of, 1431 
,, ult.ravires 154 

,, whether plaintiff is a party to the, 1426 
,, which are not binding in Executors, 396 
,, void or voidable, 155, 156 
Cost of reference and award by umpire, 1625 
Court, Appellate Court if is included within 
226 

City Civil Court if can stay proceed¬ 
ings, 1421 

discretion, if can bo controlled by 
agreement between the parties, 1183 
,, duty of appointing arbitrator, 461 


Court frustration of contract is a difficult 
„ i ?r t pa n ss°Vn^im 3 ovder after award 

discretion 7 o’f, if can be controlled by 
agreement of parties, , A1A 

having territorial jurisdiction, 1016 
if can go to the merits of the dispute, 

1177 

i>: can pass that matters have been re¬ 
ferred to arbitrators, 939 
Insolvency Court, if Civil Court. —-** 
interim ordoa passed by, if appoalaDio, 

986 , 

jurisdiction of. agreement choosing 

court, 1436 iQirc 

., jurisdiction of, for, filing award, 1315, 

1316 
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Court, jurisdiction of, liow fur may bo 
ousted, 1424 

,, jurisdiction of, in cuso reforrod t.o by 
arbitrator, G48 

,, jurisdiction of, in respect, of foreign 
arbitrator, Sol 

„ jurisdiction of, to appoint arbitrator 
onlv in case of arbitration agreement. 
431 


,, jurisdiction of. to intorfcrc award, 835 
jurisdiction of,, to order for instalment 

before passing of decree, 9G1 
„ jurisdiction of, waiver of. 1912 
„ jurisdiction of, whon property in juais- 
diction of two courts, 1011 
Court of Appeal wbon can interfere in tlio 
matter of stay of suit, 1488 
„ opinion of if binds Arbitration. 651 
f . opinion of, taking ot. 6i>7 
,, ljowev of, 1626 

„ power of, after order of reference 1118 
,, power of, if to decide question of liabili- 

ty, 994 . 

Court of Ward., if a legal representative. 3,, 
Court, power of. if affected by the fact that 

award has boon made. U »- 
power of, in deciding objection against 

nwaid. 918 enlarge time for 

P ,Zuing°n-S mXUUK 

nowor “f, 4 stay of legal proceedings 
P °-horo there is an arb.trafoi, agree- 
mont, 1403, 1405' 1400, 1407 

,“m -o(. to accept award made beyond 
power of! S to act *uo mot,, in sotting 
powor ortoappfnt arbitrator or um- 

„ power 4 if.'Vo 3 o «pp 4 oint’arbitrator whon 

pow S er S of to can arbitrator as a witness, 

’ power of, to give effort. to matters 
agreed upon, 140S 
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99 


99 


Court, power of, to issue process for 
appearanco before arbitrator, 1572, 
1573 

„ powor of, to make shifting investigation 

1178 

,, power of. to modify order of 1090 
„ powor of, to pass an order affecting 
sffbject-mattor of suit., in reference t.o 
arbitration, 1099 

,, power of, to pass interim order, 977, 978 
,, power of to refer when parties liave 
agreed for arbitration, 1107 
,, power of to remit award, 878 
,, power of, to remove arbitrator or um¬ 
pire, when, 542, 543, 544 
.. power of. to revoke arbitration, 303 
„ powor of. to set aside award, suo motu, 
1174 

,, powor of, to stay proceedings 1421 
,, power of, to supersede arbitration when 
award void or ss sot aside, 9S2, 984 
,, powor of to take evidence in application 
for declaration of award invalid, 1372 
power of, to withdraw proper reference. 
1091 

j ower of. where arbitration agreement 
ordered not to apply to a particular 
defence, 1503, 1504, 1505 
„ power of, while dismissing application 
for sotting aside award, 1 [81 
,, procedure and power of, 15G2, 15G3, 1564 
,, proceedings in, commencement of 1442 
„ Revenue Court, if Civil Court, 223 
,, Small Causes, if Civil Court, 225 
,. superseding arbitration if aj>pcalablo, 
98G 

,, when can cancel arbitration 1092 
,, whon can exercise power for passing 
interim order, 97S 

,, when can supersede arbitration. 466 
,, when frustration of to be hold, 1032 
., whon to proceed to pronounco judg¬ 
ment. 944 

,. which ran grant stay of proceedings, 

1421 



D«th of party if revokes arbitration agree. 
„ right i» extinguished by. 

Debased on award, appeal against on 

what binding effort of. 050 

” based on award, if ran bo challangod ,n 
suit, 13G1 


Decree, finality of. in accordance with 
award. 948 

.. passed with on l waiting for 30 days in 
an award. 947 

,, sotting usido of rx jtnrfr, 944 

t.o follow judgment in terms of award, 
946 

Definitions ill the Act, 93 

Dispute if includes time barred, 131 



Enactments amended. 1G2G 

” isb ^Arbitration AC. foreign 


awards. 


Engl 


82 


English Arbitration Act. English derisions, 
npplicabilty of, 1405 
Ex-delicto. English la\\^as l o. 3.)I 
Executor, powers of. 367 


P 



cxxxii 


THE ARRTRATON ACT 
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Fire Insurance Policy, rofosenco to arbitra¬ 
tion, 146 

Foreign Arbitral awards, convention on the 
execution of, 2nd Schi. Arbitration 
(Protocol) Act 

Foreign awards effect of. s. 4 Arbitration 
(Protocol) Act. 

tt award enforcement of, s. 6 Arbitration 

(Protocol) Act __ 

,, award, enforcement of conditions for, 
s. 6 Arbitration (Protocol) Act 

G 

Geneva Protocol of 1023, provision of, 83 


Heirs, who arc, 308 


Foreign, award, onforcomont of, ovidonco in, 
s. 8 Arbitration (Protocol) Act . 

,, award, essential conditions of, s. 2 Arbi¬ 
tration (Protocol) Act 

Foreign award, filing in, in court, s. 5 Arbi¬ 
tration (Protocal) Act 
„ award in England, enforcement of, s. 1 
Arbitration (Protocol) Act 
Full Bench decisions, conflict of, 45 


Government if bound by the provision of 
the Arbitration Act, 1577, 1578 

H 1 

High Court, power of, to make rules, 1576 
,, power of, to stay proceedings, 1421 


Interim award, when can bo made, 1136 
Interest in award, 1157, 1158, 1159, 1160, 

116! . . 
Insolvency of party, ©ffoct of* in suits by 01 

against party, 404 


Judge as arbitrator, 1093 

Judgment in terms of award if revision lies 
966 


I 

Insolvency, of party, if the receivor adopts 
the arbitration agreement, 406 
,, power of liquidator to refer to arbitra¬ 
tion, 408 

J 

Jurisdiction on the ground of valuation 
when can bo challenged, 1320 


L 

Legal Proceedings if ipso facto vendor 
arbitration void, 1495 
proceedings on arbitration, effect of, 
1490, 1491, 1492 

,, representative in a representative suit, 

375 


legal, roprosontativo of Hindu joint family, 
376 

„ representative who are, 362, 368, 378 
Limitation Act if to apply to arbitration, 
1506, 1507, 1508, 1509 
,, for a claim, relevent date, lol4 
,, of few months, bow calculated, luid 



Misconduct of arbitrator, nature of, 1204 


N 

/ 

Notice, service of, by party of arbitration, 
1569, 1570, 1571 

,, of amount of foes and changes for arbi¬ 
tration, 793 



Protocol on arbitration clause, 1st Sch. 


Notice, of making, signing or public of 
award, if can bo given through attorney, 

792 

„ of marking signing or publication of, 
award with reasonable timo, 790 


jeedure. irrigularity .of, relating to arbi- 


R 

Reference, agreement for, absence of leave, 

1097 i- *• 

,, agroomont for roforonco, if distin¬ 
guished from submission, 241 
,, agreement for refcronce, if to bo mis¬ 
taken, 240 


on 


Reference. Agreement for reference 
behalf of minor, 935 
„ agreement for reference throughtom. 
ordinary agreement, 1106^ 
agreement for reference, signed on bo- 
hald of minor by person having ad- 
verso interest, 975 
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Reference, amendments altering terms of, 
principle to be followed in, 6S6 
*> bogus reference, effect of, 839 
$9 by agent, 188 
»> by appellate court, 1048 
«> by arbitrator to Court, English law and 
Indian law distinguished, 653 
» by certified guardian of Mahomedab 
minor, 172 
by companies, 202 
,, by corporation, 204 
„ by counsel, 1 >9 

*> by ie facto guardian of H ndu M nor, 
186 
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by de fact guardian of dahomodan 
minor, 171 

by executor* 194, 195, 196 
by father or manager of joint Hindu 
family, ls3 

by Hindu widow, if binding on rever¬ 
sioner, 200 
by lunatic, ls6 

by natural guardian for bonofit of the 
minor, 174 

by natural guardian of Hindu minor, 
185 

by natural guardian in ponding suit, 
174 

by next friend in pending suit, law a« 
to, 176, 177, 178 
byotlice71 
by partners, 193 

by persons with joint interest, 192 
by properly constituted guardian, 173 
by solicitors, 190 
by some of the parties, 1124 
by some of tho parties when interest 
not separable, 1120, 1121 
by testamentary guardian of Hindu 

minor, 186 
by trustee. 197 
by vakil or pleader, 191 
cause for revoking submission when to 
be urgos, 109 

capacity of person to refer to, lob 
condition of, 273, 676 
offoct of incomplete, 308A 

form of, 6 -0 
frosh roforonce, -44 

if can bo abandoned by consent of 


ties, 327 

listinct from “agreement, 9bo 
irrovocablo when made through 

jure question of law may bo roforrod 

157 

:ase of bankrupt’s estate, 193 

ximinsl cases, 1062 

ixecution proceedings, lOoo 

'Uardionship proceedings, 10ob 

nater outside suit, 19 >1 

natrimonial dispute, 10oS 

proceedings undor U. P- Agricul- 

ist Relief Act, I')64 

-uasi criminal matters. lOb.J 

iuit and outside suit. I«'o : 

uit for mmdaf .ry injun- ion. 1 044 

suit under S.92 of tho C P. Codo,10o7 

refrred to. 64, 


Reference, limitation for, 246 
” matters agreed for, 1111, 1428 
*’ meaning of, 245 

means to sole arbitrator, 471 
** nature of, 1330 

” objection as to validity of, 1302 
’* order of, 1067, 1104, 1105 
*’ order of necessity of 1067 

order for, in pending suit, 1117 
” parties to suit for order for, 1038, 1039 
powers of Court after undorof reference, 
1118 

” power of court t.* pt-s order .ff-cting 
subject matter of uit. 1099 
power of court to withdraw proper. 
1091 1 

” power of liquidator to refer to, 408 
” terms to be used in, 147 
” rules of a body referred to, 129 
” saving of pending, 1595 
” second reference to, 124 
*’ through Court, application by only 
some of the interested persons, 1068 
” through Court, application for order, 
to be signed by all interested, 1076 
” through Court and subsequent com¬ 
promises between patios, 1119 
” through Court, arbitrator misconduct¬ 
ing, 1129 

” through Court by agent, 1074 
” thorough Court by attorney, pleader or 
counsel, 1075 

” though Court by companies, 1072 
” through Court by karta of joint family, 
1079 

” through Court by partner, 1073 
” thro Jt-li Court by one of the trustees. 
1> >70 
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through Court, -n partnership suit, 1071 
hrough Court in pending suit beyond 
scope of suit, 1082 

through court in pending suit, parties 
in, 1083 

through Court, party to, 1077 
through Court, when all parties in¬ 
terested agree,lo6G 

through Court when matters in differ- 
ene« between the parties, 10-.4 
through Court, where consent of parties 
subsequently given. 1080 
to arbitration in ponding suit without 
intervention of Court, 1098 
to arbitrator, 266 
to oven number of arbitrators, 
to fluctuating body, customs governing, 

to fluctuating body, if binding, 275 

to personal rights botwoon partios in, 
488 


to three, but enquiry by two 587 

* to two arbitrators, 489 

t ^ 03 inii ° r R,oIi 6 ,ou s Endowment Act, 
’ validity of if can be enquired of 1171 

what mattors may be referred to, 48, 

* w,ien submission ran he revoked. M>2'» 
when all parties interested diduot join. 

revision it hie, ll ‘>5 
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Reference, whether reference includes a 
reference regarding test, 1429 
” without intervention of Court in pend 
ing suit, 1098 

Remission of case to arbitrations, 882 
Repeal, effect of, 1599, 1627 
Revision, when no appeal lies, 1557 
Right, of action if survive in case of, pre¬ 
emption, 133 

” of action if survives in suit for breach 
of betrothal contract, 388 
” of action if survives in suit for breach 
of implied contracts, 394 
” of action, if survives in suit for custody 
of minor, 387 


Small Cause Court if to have jurisdiction 
over arbitration, 1560, 1561 
Special case when referred, duty or 
each party, 648 

Statutes construction of Act ousting juris¬ 
diction of High Court, 34 
” construction of, arbitrators and com- 
'* missioner difference between, 64 
” construction of, arbitration to fluctuat¬ 
ing body,70 

” construction of, arbitration and ap¬ 
praisement distinguished, 56 
” construction of, arbitrator and com¬ 
missioner difference between, 64 
., construction of, arbitrator and mediator 
difference between, 64 
„ construction of, arbitrator and referee 
distinguished, 52 

,, construction of, arbitrator, function of, 
68 

,, construction of, arbitrator, meaning of, 
51,07 

,, construction of, arbitration, meaning 
of, 50 

,, construction of, arbitrator, who may be 
appointed, 69 

,, construction of, architect and engineer 
when decision is final. 57 
,, construction of, building contract 
architect’s certificate in, 55 
,, construction of. cardinal rules, 9 
,, construction of, codifying and consoli¬ 
dating statutes, distinction between 8 
,, construction of, conflicting of ruling of 
two Division Benches, 47 
,, construction of, consolidating Act in¬ 
terpretation of, 7 

,, construction of contract construction of 
one in reference to another, 49 
,, construction of definitions, 21 
,, construction of, deeming provisions in 
a statute,3 

,, construction in duty of Court, 20 
,, construction of duty of Subordinate 
Courts in, 37 

,, construction of ejusdem generis in, 35 
,, construction of, Federal Court decision 
and Privy Council decision in conflict, 
39 

,, construction of, foreign Court ns 
arbitrator, 74 


Right, of action if survives suit for damages 
for illegal restraint, 385 
” of action if survives in suit for injunc¬ 
tion, 381 

” of action if survives in suit for loss for 
breach of fiduciary relationship, 389 
” of action if survives in suit for mali¬ 
cious arrest, 382 

” of action if survives in suit for mali¬ 
cious prosecution, 382, 390 
* of action if survives in suit for malici¬ 
ous search, 383 

” of action if survives in suit on contract, 
392 . 

” of action, ex-delicto, survival of. in Eng¬ 
lish law, 391 

S 

Statutes construction of. Full Bench case in, 
44 

,, construction of, fundamental principles 
of, 10 # . 

,, construction of grammatical or litoral 
construction, 19 

,, construction of, heading of chapters, 27 
,, construction of. High Court, jurisdiction 
of, 43 

,, construction of harmonious construcion, 
33 

,, construction of, illustration, 30 
., construction of, implied decision on 
point not taken, 46 

,, construction of, in favour of valitidy, 
17 

,, construction of intention of the Statute, 
32 

,, construction of. International haws, 
English rules, if applicable in India 13 
,, construction of, interpretation clause, 9J 
,, construction of, lottery, agreement to 

decide by, 63 . . 

,, construction of. mandatory provisions 

of 24 . 

” construction of, marginal notes, use oi, 

26 

” construction of, meaning of words, 18 
” construction of, one party agreeing by 
the decision of the other 61 
,, construction of, parties agreeing to 
abide by advocate’s statement, 62 
, construction of, preamble, use of, 25 
, construction of. Privy Council decision 
and House of Lords, decision incom¬ 
plete, 39 . 

,, construction of. Privy Council decision, 
binding effect after independence, 41 
” construction of. Privy Council ruling, 
if binding, 38 

** construction of, proviso, function and 
nature of, 14 

” construction of, quasi-arbitrator, mean, 
ing of, 54 

” construction of, reference to English 
Cases, 48 

” construction of, reference to presiding 

Judge. 73 . 

” construction of, reference to procedmgs 
of the legislature, 27 


SUBJECT INDEX 
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Statutes, construction of, rotrospoctivo 
operation of, 11 

” construction ol, retrospective oporation 
of law of procedure, 12 
” construction of, rules and byo-laws, 1G 
,x construction of. Rules of Arbitration of 
the Bengal Chamber of Commerce and 
other association, if binding, 129 
” construction af statute, if directory or 
mandatory, 23 

construction of, statutory rules, powers 
of Court in, 15 

” construction of, stewards of races, if 
arbitrator, 60 

” construction of, three essential elements 
of arbitration, 66 

” construction of, valuation and arbitra¬ 
tion, remedy in case of. 59 
” construction of, valuer if arbitrator, 53 
Statutory arbitrator, application of Arbi, 
l.iation Act to, 1579, 1581 
” arbitrations, classification of, 1585 
” arbitration what is, 1023, 1582 
Stay of legal proceedings, conditions for, 
1415 

’* of legal proceedings, history and appli¬ 
cations of tho provisions for, 1413 
” of legal proceedings, wliero there is 
arbitration agreement, 1403, 1411, 1414 
1415 

,, of proceedings, conditions for 1432 
” of proceedings in rospect of matters 
roforred to arbitration Arbitration 
Protocol Act S-3 

” of procoodings interference by Court in 
,, caso of difficult question of law, 1420 
,, of proceedings, scope of the provisions 
relating to, 1416 

•„ of procoodings, who can apply for, 
1447 

” of suit after stops in tho proceedings, 
1153 

” of suits ul'lor stops in tho proceedings 
continued, 1454 

” of suit applicant, if to be ready aud 
willing for arbitration, 1457 
** of suit, application for, scope of enquiry 
1471 

” of suit, appeal against order in tlio 
matter of, 14SG 

” of suit, appeal against order in, procccd- 
uro to bo followed in, 1489 
” of suit, discrctionory power of Court to, 
where agreement attacked on ground 
of fraud, 1464 

” of suit when difficult question of law 
involved in arbitration, 1465 
” of suit effect of delay in application for. 
147!) 

” of suit, effect of not staying suit, 1474 
” of suit, grounds for refusal to, 1451 
” of suit, illussrntivo cases if, 1455 


Time, court may enlarge for making award 
1145 

” court refusing to extend, if appealable, 
1156 

cxt°n'ien of clause in contract, 1212 


Stay, of suit, in caso of misconduct of 
arbitra-«tor, 1472 

of suit, judicial authority before whom 
proceedings are pending, 1456 
of suit, knowledge of the person taking 
stop, if required, 1457 
of suit, nature of application for, 1473 
of suit, notice to be given to arbitrators 
or umpire. 1499 

” of suit on ground of fraud against party 
proof required, 1463 

of suit, party asking for appointment of 
receiver, if stay to be referred, 1477 
of suit, power of Court discretionary, 
1458 

” of suit, power of Court to call upon the 
defendant to put in written statement, 
1483 

” of suit, power of Court to remove and 
proceed with the suit, 1484 
” of suit, refusal to justifiable ground for 
1470 

’• of suit, revision against' order in tho 
matter of, 1437 

” of suit, steps in tho proceedings cons¬ 
truction, laches, waiver, effect of, 1456 
” of suit, sufficient cause for • refusing. 
1469 

” of suit, time for applying for, 1450 
,, of suit, when application to be mado 
for, 1452 

” of suit, when first contract contains 
arbitration clauso and subsequent con¬ 
tract create new rights, 1468 
” of suit, when named arbitrator not 
available, 1482 

” of suit, where suit framed is indepen¬ 
dent of contract, 1481 
” ot suit, whore co'plaintiff not party to 
arbitration agreement, 1480 
Submission, cause for revocation, whon to bo 
urged, 1019 
” construction of, 221 

” oral submission how to bo onforced, 97 
” to arbitration scope of, 1425 
” whon can bo rovokod, 1020 
Suit against sovornl defendants if to bo 
stayed when ono is a party to arbitra¬ 
tion, Arbitx-ation Protocol Act s- 3 
” contesting arbitration agreement or 
award, if barred. 1338, 1339 
” for declaration that arbitration agree¬ 
ment is void if maintainable. 1346 
” instituted, but withdrawn or dismissed 
efloct of, 1444 

*’ on award declaring it to bo null and 
void, if can bo stayod 1434 
” stay of suit, effect of 1475 
” to bo stayed when reference is in res¬ 
pect of tho subject-matter 1490 
” to declaro award invalid for want of 
valid reference. 


Time, ox tension of for making award bp 
mutual consent, 1146 1 

” rofund by arbitrator after giving oppor¬ 
tunity ror ovidonco, iff misconduct 1289 
Third Party, if can enforce arbitration 
agreement, 309 
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Umpire, appointment of, 673 

” appointment of, acquiscence in, 442 
” appointment of, by arbitrator, 1220 
’* appointment of, by Association, 616 
’* appointment of, by lot 519 
appointment of, how made, 1605 
** appointment of, if exhausts power, 523 
” appointment of, if mandatory, 1604 
appointmont of, in pending suits, 624 
** appointment of, when completed, 440 
authority of, if irrevocable, 301 
” award by/in case of expiry of appoint¬ 
ed time by arbitrators, 527 
,, award of, to be final and binding, 1623 
„ commencement of authority, 528, 1606 
„ death of, 474 
,, decision by, 533 
,, duties of, 531 
,, duty of impartiality, 739 
,, duty of, to hear evidence of the parties, 
691 

„ extension of time to, 1151 
„ if can sit with arbitrators and hear 
evidence, 738 
,, if to state a case, 1286 
,, moaning of, 300 
,, misconduct of, 601, 1224 
,, non-appointment of, 017 


Umpire, power of, 472 

„ power of, if discretionary, 645 - 

„ power of Court, to appoint, 412, 415, 
525 


9 


99 

99 

99 

99 

99 

99 

99 

99 

99 




puwwr ox uouru, lo remove, 642 
proceedings before, 1607 
procedure to be followed by, in making 
award, 665 

proof of appointment, 521 
refusal to act, 522 

refusal to act, appointment of another 
by Court in case of, 535 
removal of, for misconduct, 602 
sitting with arbitrators, 530 
taking outside legal advice, effect of, 
1231 


to decide on what matters, 529 
” time for appointment of, 520 
” time for award by, j.619 
” what matters are to be decided by, 736 
” when and how should be appointed, 
515 

” when appointment becomes effectual, 
733 

” when can arbitrate in lieu of arbitra¬ 
tors, 526 

” when enters on the reference, 616, 1620 
written appointment of, if requires 
stamp, 518 


W 


Words and phrases, “administration de son 
tort*’, meaning of, 230 
” “agreement”, meaning of, 1362, 1388 
” “all the parties do not concur”, mea¬ 
ning of, 429 

” “any matter in difference”, meaning of, 
880 

” “any party to an arbitration agree¬ 
ment”, meaning of. 1374 
” “apply in writing”, meaning of, 1087 
“arbitration”, meaning of, 98, 1388 
” “arbitration agreement”, meaning of 
260 

” at any stage before the judgment is 
pronounced,’ meaning of, 1044 
*• “award”, meaning of, 207, 1318, 1362, 
1388 

‘benaradar”, meaning <*f, 27 
“Court” meaning of, 222, 228, 807, 
1047, 1088, 1323 

” disputes and differences”, meaning of, 
130 

” “donee’s legal representative” meaning 
of 232 

” cither moaning of 495 

” entering on the reference meaning of 
1611 

” executor do son tort, meaning of 374 


Words and phrase, legal representative, 
meaning of 228 237, 365 
making of the award, meaning 1116 1149 
” “make their award” meaning of 1610 
” made their award, meaning of 762 

matter in dispute, meaning of 1111, 1122 
may, meaning of 1007 1085 
” means and includes, meaning of 36 
” misconduct, meaning of 561 
” misconduct of arbitrator, meaning of 
1198 

” month, meaning of 1612 
” or otherwise invalid, meaning of 1297 
** party in a representative character, 
meaning of 238 
” parties, meaning of 1388 
” person who intermeddloe, meaning of 
373 

** refernce, meaning of 240 
” removes, meaning of 615 
** stay of proceedings what amounts to 
an application for 1449 
” steps in the proceedings, meaning of 
1453 

” sufficient cause, meaning of 1021 
” suit, meaning of 1047 

” to enter on or proceed with referenoe. 




filed, meaning of 1031 
heirs, meaning of 370 
heirs of Parsi, mofuifcgtaftf 9^4 
heirs or legatetkV^keanlng of 233 
intormeddler imeaning "pf Vs88' . 

Joint Hindu Fainily, moaning 6f 235 J 
judgment, meaning pf O -V 'T 


n 


n 




»» 







meaning of 541 550 
umpire, meaning of 300, 514 
’ j^dess there is anything repugnant in 
o vtne subject or context, meaning of 94 
vacancy, meaning of 433 
when the arbitrators or umpires who 
mac^ their award, meaning of 723 
vtffien a difference has arisen to which 
jyya.acfreement applies, meaning of 1001 
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